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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon, FREDERIC DODGB, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CLARENCE HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hamp.shire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDEIS, Circuit Justice Washington, D. C. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge' New York, N. Y. 

Hon. EDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEEDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York' New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York.. New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. MARTIN T. MANTON, District Judge, S. D. New York" New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont St. Johnsbury, Vt. 



THIRD CIRCUIT 



Hon, MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphia, I>a. 

Hon. VICTOR B. WOOLLBY, Circuit Judge Wilmington, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon, JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WARRBN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvanla. ..Philadelphia, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvanla Philadelphia, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon, W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

> Appointed Circuit Judge August 21, 1916. 

• Appointed AUgust 23, 1916, to succeed Charles M. Hough. 

(V) 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge ;. Washington, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge Itfarlon, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wllson, N. C. 

Hon. JAIVIES E, BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greenville, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Rlehmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phllippi, W. Va. 

Hou. BENJAMIN F. KELLBR, District Judge, S. D. West Virginia.... Charleston, W. Va. 



FIFTH CIRCUIT 



Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsviile, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama... .Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hou. HAHRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksouvllle, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. BMORY SPEER, District Judge, S. D. Georgla Maçon, Ga. 

Hon. WM. WALLACB LAMBDIN, District Judge, S. D. Georgla Savannah, Ga. 

Hon. RUFUS E. POSTER, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana» Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S, D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL B. KNAPPBN, Circuit Judge Grand Raplds, Mlch. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Raplds, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan Détroit, Mlch. 

Hon. CLARBNCB W. SESSIONS, District Judge, W. D. Michigan. ...Grand Raplds, Mlch. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. JOHN H. CLARKE, District Judge, N. D. Ohlo* Cleveland, Ohlo. 

Hon. JOHN B. SATBR, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. HOWARD C. HOLLISTBR, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.. Knoxyilie, Tenu. 
Mon. JOHN B. McCALL, District Judge, W. D. Tennessee Metaphis, Tenu. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKE, Circuit Justice' Washington, D. C. 

Hon. FRANCIS B. BAKER, Circuit Judge Goshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

Hon. SAMUEL ALSCHULER, Circuit Judge Chicago, 111. 

• Died August 30, 1916, * Appointed Assoclate Justice of Suprême Court, July 24, 1916. 



JUDGES OF THE COURTS Vil 

Hon. EVAN A. EVANS, Circuit Judge Baraboo, Wis. 

Hon. KBNBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, III. 

Hon. GEORGE A. CARPBNTER, District Judge, N. D. Illinois Chicago, III. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfleld, II!. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GBIGER, District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SAKBORN, District Judge, W. D. Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice .Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMBR B. ADAMS, Circuit .ludge' St. Louis, Mo. 

Hon. WALTBR I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. JACOB TRIEBBR, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS RËED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri... Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Keb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico» Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge. E. D. Oklahoma Muskogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, 0kl. 

Hon. JAMES D. BLLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. BRSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLE, District Judge, Arizona Tucson, Ariz. 

Hon. BENJ. F. BLEDSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. California Los Angeles, Cal. 

Hon. WM. C. VAN FLBET, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. PARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BBAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD E. C0SHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 

' Died October 24, 1915. • Dled September 13, 1916. 
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CHICAGO, K. & S. RY. CO. v. KINDLESPAKKER. 

(Circuit Court of Appeals, Sixth Circuit. June 6, 1916.) 

No. 2757. 

1. Commerce ©=27 — Interstate Commerce — JT^debal Empmjyers' Liabilitt 

ACT. 

A railroacî lying wholly wlthln a state, wliich formed a link between 
carriers wliose Unes extended without tlie state, and wliicli Indiscrimi- 
nately transported interstate shipments and intrastate sliipments, is an 
interstate carrier, within tlie fédéral Employers' Liability Act (Act 
Aprll 22, 1908, c. 149, § 1, 35 Stat. 65 [Comp. St. 1913, § 8657]), declaring 
tbat every common carrier by railroad, whlle engagiug in commerce be- 
tween the several states, shall be liable in damages by reason of any 
defect or liisufficlency, due to Its négligence, in its cars, engines, appli- 
ances, roadbed, etc. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 25; Dec. 
Dlg. <g=>27. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

2. Commerce i®=>27 — Interstate Commerce — Ikstrumentalitibs Tiiereof. 

A railroad lying within a state, formlng a link between Interstate car- 
riers, transported both interstate and intrastate shipments and passen- 
gers. The freight and iiassengers of both kinds were commingled, and 
the several engines of the road were indiscriminately used in hauling 
trains transporting both kinds of freight and in switching cars similarly 
loaded. Held, that an engine devoted to such purposes was an instru- 
mentality of interstate commerce, and therefore oue injured in repair- 
ing such an engine may sue under the fédéral Employers' Liability Act ; 
the repairer's services partaking of the nature of the instrumentality. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 25; Dec. 
Dig. ©=527.] 

3. Commerce ©==27 — Interstate Commerce — Instrumentalities Thereof. 

Where an engine used in interstate commerce was withdrawn from 
service for repairs, and on being repaired was again used to transport 
Interstate commerce, the engine, though the repairs extended over sev- 
eral mouths, was not withdrawn from interstate commerce, and a repairer 
injured might sue under the fédéral Employers' Liability Act. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. 
Dig. ©=27.] 

©=>For other cases see same topic & KEY-NUMBER 1q ail Key-Numbered Digests & Indexes 
234 F.— 1 
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In Error to the District Court of the United States for the West- 
ern District of Michigan; Clarence W. Sessions, Judge. 

Action by Gale Kindlesparker against the Cliicago, Kalamazoo & 
Saginaw Railway Company. There was a judgment for plaintiff, and 
défendant brings error. Afiîrmed. 

S. E. Knappen, of Grand Rapids, Mich., for plaintiiï in error, 
C. F. Hext, of Grand Rapids, Mich., for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and 
SANFORD, District Judge. 

WARRINGTON, Circuit Judge. Kindlesparker recovered a ver- 
dict and judgment under the fédéral Employers' Liability Act for Per- 
sonal injuries sustained while in the employ of the railroad company; 
it will be convenient to refer to Kindlesparker as plaintiff, and the 
railroad company as défendant. The sole issue presented hère is 
whether plaintiiï was engaged in interstate commerce at the time he 
received his injuries. The southern terminus of defendant's railroad 
was at Kalamazoo and the northern terminus at Woodbury, within the 
State of Michigan, and the business consiste^d of gênerai passenger 
and freight trahie. The railroad, however, connected with "ail of the 
roads" passing through Kalamazoo, and at Woodbury with the Père 
Marquette line. It is not shown what railroads pass through Kala- 
mazoo, though the superintendent testified that defendant's local agent 
in that city "would hâve the records of shipments, say from any sta- 
tion on our line to Chicago." Further, it was conceded by défendant, 
at the trial below, that the freight trains operated on its Une "contained 
indiscriminately cars bound between — cars and freight generahy bound 
between — points entirely within this state, and points from outside 
of the State to this state, and from points in this state to points out- 
side of the state" ; and admittedly the defendant's connection at Wood- 
bury was with an interstate road — the Père Marquette line, 

The défendant owned and operated six locomotive engines ; only 
three of thèse engines were used daily, one in the passenger service, 
and one in the freight traffic over the line, and one in the switching 
service at Kalamazoo. The other three, except on extraordinary oc- 
casions, were kept in the roundhouse and ready for service, or in the 
shops under repair; in other words, subject to this rotation in service, 
five of the engines were used alike in gênerai service and one of them 
in switching service; and the engines were ail used indiscriminately 
in the movement of intrastate and interstate traffic, regardless of the 
particular service in which they were employed. 

Plaintiiï received his injuries from engine No. 4, July 3, 1914, and 
while engaged in repairing it. He was in the employ of défendant as 
helper in its shops at Kalamazoo, and at times acted as fîreman. April 
15, 1914, engine No. 4 was placed in the shops for gênerai repairs, 
and the repairs were completed July 4th. July 3, engine No. 4 was 
removed under its own steam from the shops to the turntable, where 
the boiler maker "set the pops" ; it was then taken to the cinder pit, 
and plaintiff, acting under instruction to enter the pit beneath the 
engine and place the grease cellar upon it, received his injuries while 
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so engaged. This was the last work required inthe repair of the en- 
gine, and it was completed by another person on the day following. 
As regards this engine it was agreed at the trial, as follows : That for 
eleven days in March, between the 3d and 31st, and for four days in 
April, from the Ist to the 4th, inclusive, the engine was used in the 
switching service at Kalamazoo; March 12th, 13th, and 14th it was 
used in the passenger service between Kalamazoo and Woodbury ; 
on ail other days between March Ist and April ISth it was not in 
use; and after the repairs were completed, the engine was used for 
six days in July, between the 7th and 16th, in the switching service 
at Kalamazoo, for four days in that month, between July 13th and 
20th, in the freight service between Kalamazoo and Woodbury, and on 
ail other days between the 3d and 20th of July it was not in service 
of any kind. It was further stipulated that while engine 4 v/as used in 
switching opérations, as stated, "it handled indiscriminately intrastate 
and Interstate freight," and while used in freight opérations as pointed 
out, the freight trains were "composed of cars containing intrastate 
and Interstate commerce." 

[ 1 ] In determining whether plaintiff was engaged in Interstate com- 
merce at the time of his injuries, considération must be given to the 
character of the instrumentality upon which he was working and the 
nature of the work he was performing. The character of the locomo- 
tive, the instrumentality, may be ascertained both from the nature of 
the railroad on which défendant was accustomed to operate the engine 
and of the traffic handled by it. In view of ail the facts above pointed 
out, it would seem plain enough that defendant's road constituted a 
link in interstate lines for ail purposes of Interstate and intrastate 
traffic. At the time in question, as we hâve seen, défendant was trans- 
porting freight both ways upon its line, and also handling freight in 
its yards, which originated upon its connections at points without and 
was destined to points within the state and also freight which originat- 
ed within and was destined to places without the state ; and, it is true, 
défendant was also transporting freight originating and destined locally 
within the state. The former fact, however, concerning freight in- 
terstate cannot be ignored because of the latter fact touching freight 
intrastate. Every road, which physically extends into or through two 
or more states and is so operated, necessarily carries both classes of 
freight, interstate and intrastate, and yet we do not see how it can in 
reason be said of such a carrier that it is any more certainly "engaging 
in commerce between any of the several states," within the meaning 
of the Employers' Liability Act, than the présent défendant was at 
the time plaintifï received his injuries; the latter situation as well as 
the former answers to the language of the act, "that every common 
carrier by railroad while engaging in commerce between any of the 
several states * * * shall be liable in damages * * * i-|y j-gg^_ 
son of any defect or insufficiency, due to its négligence, in its cars, 
engines, appliances, machinery, track, roadbed," etc. 35 Stat. 65 
(Comp. St. 1913, § 8657). True, defendant's railroad, in a physical 
sensé, was entirely within the limits of the state of Michigan, but this 
did not prevent défendant from Connecting the road with admittedly 
interstate lines and so engaging in interstate commerce ; in every prac- 
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tical sensé, according to the présent record, défendant had at the time 
in question appropriated its road as well as its yards to the transporta- 
tion and handling of interstate traffic as definitely as it had of traffic 
of an intrastate character, and thèse conditions existed at the time of 
the accident and afterwards. When a company thus in efïect dedi- 
cates such a road and the yards to a dual use — interstate and intra- 
state — it invests the road with the characteristics of an interstate line 
and subjects it to the obligations of that sort of a hne. It makes it a 
part of the through line and becomes entitled to a part of the re- 
ceipts derived frora the through service. Its duties must correspond 
with the benefits it seeks ; it must respond to fédéral law and régula- 
tion ; this, however, is not in any true sensé violative of its rights and 
and duties as an intrastate carrier ; nor does it open either the de- 
fendant or its road to the objectionable features found in the first 
Employers' Liability Act (Act June 11, 1906, c. 3073, 34 Stat. 232) 
207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 297. The principle declared 
in relation to rates over an intrastate road in Cin., N. O. & Tex. Pac. 
Railway v. Int. Com. Com., 162 U. S. 184, at page 192, 16 Sup. Ct. 
700, at page 703 (40 L. Ed. 935), is applicable as regards the interstate 
character of the présent railroad. It was there said : 

"Having elected to enter Into tlie carrlage of interstate freights and thus 
sub,ie(;te(l Itself to the control of the Commission, it would not be compétent 
for the Company to llmit that control, in respect to foreign traffic, to certain 
points on Its road and exclude other points." 

In United States v. Union Stockyards, 226 U. S. 286, 304, 33 Sup. 
Ct. 83, 88 (57 L. Ed. 226), when speaking of an intrastate service in 
connection with an interstate movement of f reight, it was held : 

"That the service is performed wliolly in one state eau malîe no difCerence 
if it is a part of interstate carriage." 

It results that such an appropriation as défendant bas made of its 
railroad and yards subjects it to the exactions .of the fédéral Em- 
ployers' Liability Act, since it prevents effective distinction from the 
rule laid down in the opinion of the court in the Pedersen Case, 229 
U. S. 146, 152, 33 Sup. Ct. 648, 650 (57 L. Ed. 1125, Ann. Cas. 1914C, 
153): 

"True, a traclî or bridge may be used in botli interstate and intrastate com- 
merce, but wlien it is so used it is none tlie less an instrumeutality of the 
former ; nor does its double use prevent tlie employment of tliose wlio are 
engaged in its repair or in keeping it in suitable condition for use from beiug 
an employment in interstate commerce." 

[2] We are therefore not convinced of the soundness of an argu- 
ment urged by the learned counsel that defendant's road is primarily 
an instrument of intrastate commerce and that the plaintiff's rights 
must be tested upon the theory that the engine he was engaged in 
repairing was of the same character. We thus come to a considéra- 
tion of the locomotive as an instrument of commerce, and of the kind 
of commerce in which plaintiff was engaged when injured. The con- 
sidérations which hâve induced us to believe that defendant's road 
is an essential part of an interstate line, would naturally lead to a 
similar conclusion as respects the interstate character of the locomo- 
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tive. This does not mean that in point of character of instrumentalities 
— that is, whether interstate or intrastate — there is necessarily identity, 
not to say interdependence, between the railroad line and a particular 
locomotive passing over it ; and yet it is apparent, and we understand 
counsel to daim, that in the présent instance the nature of the service 
in which plaintiff was engaged when injured must dépend largely upon 
the character of the engine he was repairing. 

It has already been shown that défendant possessed six angines and 
used three of them respectively in the passenger, freight and switch- 
ing service daily; that it used the engine in question. No. 4, in the 
switching service at Kalamazoo for fifteen days in March and April, 
1914, in the passenger service for three days in March, in such switch- 
ing service for six days between the 7th and 16th of July, and in the 
freight service for four days between the 13th and 20th of that month; 
that the engine was undergoing necessary repairs in the shops between 
April 15th and July 4th; that, except as to the service described, the 
engine was either idle or under repair between the dates of service 
in March and July, as stated ; and that while this engine was used 
in switching opérations, as stated, "it handled indiscriminately intrastate 
and interstate freights." It is to be observed that in describing the 
traffic opérations in which the engine was used there is no showing 
of any spécifie intrastate service ; such service as to switching was in- 
terstate and intrastate indiscriminately, and as to freight opérations on 
the road the trains were "composed of cars containing intrastate and 
interstate commerce." 

The nature and effect of such service as this, both before and after 
the period of repair, now becomes still more évident. It was the same 
double service to which the road and yards and (when in use) ail the 
engines of the company were alike constantly devoted ; the strong 
tendency of the évidence is that the service was uniformly of such a 
nature that the engine in issue could not at any time hâve been placed 
in use at ail (it certainly was not put in use) except in this double 
and unitary character of service — if indeed this was not true as to ail 
the engines. The inévitable effect of this service was to impress every 
instrumentality, so used, with an interstate character, quite as certainly 
as with an intrastate character, and also to impose upon the 
carrier the same degree of duty and liability respecting the fitness 
and condition of the instrumentality for use under the fédéral act as 
if it had been designed and used cxclusively for interstate service; in- 
deed, while such conditions as arc liere shown prevailed, the instru- 
mentality was not susceptible of use or repair without regarding and 
treating it as an instrument of interstate commerce. This is not to 
say that if plaintiff had been engaged as enginem.an or fireman and 
injured in operating this engine while handling purely intrastate com- 
merce, he could bave recovered under the fédéral act ; nor is it to say 
that in such event the service which the engine may hâve performed 
either before or after the accident, would bave changed the nature 
of the service he was so performing as engineman or fireman at the 
time of his injury. The theory of the carrier's nonliability in the 
situation thus assumed is for présent purposes sufficiently illustrated 
by the décision of the Suprême Court in Chicago, Burlington & Quincy 
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R. R. Co. V. Harrington, 241 U. S. 177, 36 Sup. Ct. 517, 60 L. Ed. 
941, decided May 1, 1916, and by the décisions there commented on. 
But those décisions are a class of their own, and as a rule the cases 
they détermine are respectively dépendent upon their own peculiar 
facts (Pittsburgh, C, C. & St. h. Ry. v. GHnn, 219 Fed. 148, 150, 135 
C. C. A. 46 [C. C. A. 6]); however, the situation so assumed is not 
involved hère. We are concerned with an injury suffered in the 
course of repairing the engine, not in its use or opération. 

When the décisions are considered, which, on the one hand, allow 
recovery, and on the otlier disallow recovery, under the fédéral act, 
a marked distinction is found concerning the responsibiUty of a car- 
rier for injuries suffered by an employé engaged in repairing an in- 
strument interstate in character, and injuries received by an employé 
using or operating the same kind of an instrument while handling only 
intrastate traffic. As to the repairer, his service partakes of the char- 
acter of the instrumentality ; as to the operative, his service partakes 
of the character of the traffic. The reason for this distinction is that 
the repair is so directly and vitally related to commerce between the 
States as to characterize the work of the employé engaged in the re- 
pair as an act of interstate commerce. This distinction, for example, 
is well stated by Judge WooUey in Boyle v. Pennsylvania R. Co., 228 
Fed. 266, 142 C. C. A. 558, vvhere, in view of the facts of that case, 
the reason for denying application of décisions which concern the re- 
pair and not the use of the instrumentahty in question received ex- 
pression (228 Fed. 269, 142 C. C. A. 561) : 

"There is a distinction between employment in preparing an Instrument of 
commerce for use, and employment in usiiig such an instrument in commerce. 
Préparation of an instrament for use In commerce of botU kinds necessarily 
means préparation for use in commerce of elther kind, and as one kind is 
interstate commerce, it follows logically ttiat such préparation is for use in 
interstate commerce, but employment çonnected with the actual use of such 
an insti-ument is a part of intrastate or interstate commerce according as 
the instrument is in use in commerce of one kind or the other," 

Under the facts of the instant case, however, the controlling illus- 
tration of the distinction thus sought to be made clear, appears in the 
Pedersen Case, where it was held that a railroad company engaged in 
interstate commerce was liable to its employé who suffered injury while 
carrying bridge bolts for use in repairing one of the company's rail- 
road bridges, Mr. Justice Van Devanter saying (229 U. S. 151, 152, 
33 Sup. Ct. 649 [57 L. Ed. 1125, Ann. Cas. 1914C, 153]): 

"Tracks and bridges are as indispensable to interstate commerce by rail- 
road as are engines and cars, and sound économie reasons uuite with settled 
rules of law in demanding that ail of thèse instrumentalities be kept in 
repair. The security, expédition and efflciency of the commerce dépends in 
large measure upon this being done. Indeed, the statute now before us pro- 
ceeds upon the theory that the carrier Is charged mth the duty of exercising 
appropriate care to prevent or correct 'any defect or insufficiency » • • 
in its cars, engines, appllances, machlnery, track, roadbed, works, boats, 
wharves, or other equipment' used in interstate commerce. But Independently 
of the statute, we are of opinion that the work of keeping such instramen- 
talities in a proper state of repair while thus used is so closely related to 
such commerce as to be in practice and in légal contemplation a part of it. 
• * * The true test always is: Is the work in question a part of the inter- 
state commerce in which the carrier is engaged?" 
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Aside from a daim urged by counsel that the length of time con- 
sumed in repairing engine No. 4 amounted to a withdrawal of the 
engine from use in interstate commerce, which will be considered later, 
further relevant instances of liability under the fédéral act for in- 
juries incurred by employés while engaged in repair work may be seen 
in the following décisions : Walsh v. N. Y., N. H. & H. R. R. Co., 
22Z U. S. S, 6, 59, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. 
S.) 44, affirming recovery for injuries received by plaintiflE while en- 
gaged in replacing the drawbar of a car then in use in interstate 
commerce; Central R. Co. of New Jersey v. Colasurdo (1911) 192 
Fed. 901, 903, 113 C. C. A. 379 (C. C. A. 2), approving judgment in 
favor of plaintiff, who, while engaged in the repair of a yard switch, 
was struck and injured by a car employed by clefendant in interstate 
commerce — the fact that the carrier and the employé may also hâve 
been engaged in intrastate commerce being regarded as immaterial ; 
Northern Pacific Ry. Co. v. Maerkl (1912) 198 Fed. 1, 4, 5, 117 C. 
C. A. 237 (C. C. A. 9), sustaining recovery in favor of an employé 
injured while engaged at shops in repairing refrigerator car, which 
had been "indiscriminately used in interstate and intrastate commerce, 
and was to be again so used when repaired" ; B. & O. R. Co. v. Darr 
(1913) 204 Fed. 751, 753, 124 C. C. A._ 565, 47 L. R. A. (N. S.) 4 
(C. C. A. 4), aiïirming judgment for injury suffered by an employé 
when replacing hanger boit in brace beam of engine's tender while it 
was standing on "fire track," to which removal had been made for 
the purpose; Law v. Ilhnois Cent. R. Co. (1913) 208 Fed. 869, 871, 
126 C. C. A. 27, L. R. A. 1915C, 17 (C. C. A. 6), reversing déniai of 
recovery by boiler maker's helper, who was injured in shops while 
repairing freight engine regularly employed in interstate commerce, 
though 21 days had been consumed in making ail the repairs; Thomas 
y._ Boston & M. R. R. (1915) 219 Fed. 180, 181, 182, 134 C. C. A. 
554 (C. C. A. 1), reversing judgment sustaining demurrer to déclara- 
tion alleging injuries to railroad carpenter while engaged in repairing 
roundhouse, which, under allégations, was regarded as an instrumental- 
ity of interstate commerce ; and see, although case not finally disposed 
of, Gaines v. Détroit, etc., R. Co. (1914) 181 Mich. 376, 148 N. W. 
397, reversing judgment under common-law count and remanding for 
further proceedings, on ground that case arose under fédéral act, 
plaintiff having been injured while engaged at defendant's yards in 
repairing drawbar of car carrying interstate freight, although the rail- 
road, like the one involved in the instant case, lies wholly within the 
state of Michigan. 

We are not unmindful of the contention of counsel that analysis of 
the décision in the Pedersen Case fairly shows that the court did not 
intend the rule there laid down as to railroad tracks and bridges to 
be extended to an ambulatory instrument hke an engine, which may 
be used entirely for one or the other kind of commerce, or both kinds. 
It is true that after enumerating tracks, bridges, engines and cars as 
instrumentahties in interstate commerce, the court mentioned the fact 
that it was then concerned "only with the work of maintaining them 
in proper condition after they had become such instrumentalities and 
during their use as such"; but this is in récognition of the fact that 
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engines and cars are as essential to commerce and as fit to be invested 
with a status in commerce, and so to become the subjects of mainte- 
nance therein, as tracks and bridges are, and Congress has made no 
distinction between the two classes of instrumentalities. The fédéral 
act, as we hâve seen, points out the objects as to which duty and 
HabiHty are imposed by distinctly associating engines and cars with 
appHances, machinery, tracks and roadbed; and the poiver to enact 
such législation was sanctioned in the Second Emplovers' Liability 
Cases, 223 U. S. at 46, 47, 32 Snp. Ct. 169, 56 L. Ed. '327, 38 L. R. 
A. (N. S.) 44, by the announcement of certain propositions which were 
declared to "hâve come to be so firmly settled as no longer to be open 
to dispute"; one of which (223 U. S. 47 [5], 32 Sup. Ct. 174 [56 h. 
Ed. 327, 38 L. R. A. (N. S.) 44]) is: 

"Among the instruDients * * * to whicli the power extends are the 
railroads over which transportatlon from one state to auother Is conducted, 
(and) the engines and cars by which such transportatlon is effected. * * * " 

In view of that décision and the other décisions before cited, it can- 
not be necessary to dwell upon this feature of counsel's argument. 

[3] It is, however, earnestly claimed, as stated, that the engine in 
dispute had been withdrawn from use in interstate commerce, and 
consequently that the engine cannot be regarded as an instrument, nor 
the plaintifif's work thereon as an act, of such commerce. No évidence 
was ofifered tending to show any intention on the part of défendant 
to withdraw the engine from active use, except only for the purpose 
of necessary repairs. This results from the testimony of defendant's 
employés, among whom vi'as the superintendent who stated that he 
could not tell how long the engine had been out of repair, but that it 
had been "in a gênerai décrépit state for some time." It is not 
suggested that the engine was kept in the shops for a longer time than 
was required for its repair ; and certainly such a f act is not to be 
presumed. We need not repeat that within three days after comple- 
tion of the repairs, the engine was placed in the same service as that 
in which it was used before; nor is it necessary to point out again the 
fact that defendant's service on the road and in the yards comprised 
a constant double use — interstate and intrastate. Plainly, in view of 
the évidence actually introduced, the burden rested upon défendant 
affirmatively to show an intent on its part, if such .was the fact, to 
make a permanent withdrawal of this engine from use in interstate 
commerce ; in the absence of such proof, its admitted conduct in so 
quickly returning the engine tO' its former service cannot be explained, 
except upon the theory that the purpose of the withdrawal was to refit 
the engine for the same service and therefore but temporary in char- 
acter. This court, in Pittsburgh, C, C. & St. L. Ry. Co. v. Glinn, 
supra, 219 Fed. 148, 150, 135 C. C. A. 46, 48, had occasion to say of 
certain décisions there commented on : 

"They hardly go heyoïul fixlng the burdon of proof and declarlng that, where 
the facts show the case ma y well hâve been within the statute (fédéral Ein- 
ployers' Liability Act), the Initial burden is satlsfied, and it Is for the défend- 
ant to show the contrary." 
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Nothing then remains to consider in regard to the claim of with- 
drawal save its légal effect ; and this must be tested by the reasonable 
inference that may be deduced from the fact that the engine was 
undergoing repair in the shops during a period of 79 days. In the Law 
Case the engine involved was under repair 21 days; and of this we 
said (208 Fed. 872, 126 C. C. A. 30 [h. R. A. 1915C, 17]): 

"Under the existing facts, can the length of time required for the repairs 
change the légal situation? If, so, where Is the Une to be drawn? How 
many days' temporary withdrawal would suliice to take It ont of tlie purvlew 
of the act? And is it niaterial whether tlie repuirs take place in a roundhouse 
or in gênerai shops '? Is not the test whether the withdrawal is merely tem- 
porary in character?" 

No sufficient answer to this could be found in that cr^se; and the 
only différence perceived hère is in point of time, not in principle. 

We conclude upon the whole that the engine was at the time of the 
repair in question an instrument of the interstate commerce in which 
the défendant was engaged, and that the work of plaintiff thereon was 
a part of such commerce. 

The judgment must be affirmed, with costs. 



PRYOR V. BISHOP. 

(Circuit Court of Appeals, Seventh Circuit. April 18, 1916.) 

No. 2210. 

CoMMEECE i©=>27 — Employées' Liability — Sebvaxt Employed in Interstate 
Commerce. 

A member of a train crew was not at the time of his injury employed 
in interstate commerce, as is necessary to maUe the employer carrier 
liable under fédéral Emi)loyers' Ijiabillt.y Act (Act April 22. 1908, c. 149, 
35 Stat. 65 [Comp. St. 1913, §§ 8057-800.5]), his crew though subject to call 
for an interstate trip, to which, wheu given, they had to respond in an 
hour, not having been called for service, but belng merely for tlieir owii 
convenienee in their caboose, which was belng- moved by a transfer 
train between local stations. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. 
Dig. ®=27.] 

In Erfor to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by James F. Bishop, administrator of Orville Bordner, de- 
ceased, against Edward Pryor, receiver of the Wabash Railroad (Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed, 
with direction for new trial. 

Plaintif!: in error, herein described as défendant, was sued by défendant In 
error, termed plaintiff herein, under the so-called fédéral Employers' Liability 
Act, in an action on the case for damages arising out of the négligence of de- 
fendant resulting in the death of plaintiff's décèdent. Défendant pleaded 
the gênerai issue. The only question involved is: Was plaintiff's décèdent, at 
the time of the In jury, employed by défendant in interstate commerce? The 
évidence disclosed the folio wing state of facts: 

©:=5For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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On December 19 and 20, 1913, plaintiff's décèdent was In the employ of de- 
fendant as a member of a train crew, conslstlng of an engineer, a fireman, a 
conductor, and two brakemen, as a brakeman in charge of freight train No. 95, 
covering the run between Forty-Seventh street, Chicago, and Montpelier, 
Ohio, a distance of 171 miles. The employment in maklng said run was in 
Interstate commerce. The train arrived at the Forty-Seventh street yard of 
défendant at about 12:30 p. m. on the 20th of December, 1913. At Forty- 
Seventh street the engine was sent to the roundhouse, the cars were taken in 
charge by a switching crew, while the caboose was left on the track in the 
yard. The conductor thereupon registered for his crew in the usual manner 
at the defendant's office. The crew was then entitled to take an 8-hour rest. 
The conductor and the two brakemen, herelnafter termed the train crew, ail 
being résidents of Montpelier, Ohio, proceeded to the caboose, where as a con- 
venience to themselves they cooked their meals, and at nlght went to bcd in 
the car, themselves provlding the food and bed and cooklng utensils. They, 
as a rule, used the same caboose in their runs, no matter what run they took. 
While there was no arrangement in regard to the use of the caboose for 
meals and sleep, the défendant knew of such use. The caboose in question 
was expected to be used in Interstate service on the next day or soon thereafter, 
though it had no deflnite seheduled starting timo. As a matter of fact, the 
next train was called at 6:15 o'clock the following morning, December 21. 
1913, but did not actually leave until 8 o'clock. Why so late the record does 
not State. But for the accident, decedent's crew and caboose would hâve been 
then next in Une for service, though that fact did not absolutely détermine 
whether or not his crew would take charge of that train. Landers was 7 
miles from the Forty-Seventh street station. In order to be within call, it 
was necessary for the members of decedent's crew, being. as above stated, 
the crew of incoming train No. 95, to go from Forty-Seventh street to 
Landers which they might do in several ways. Tliey could take the street 
cars to Seventy-Flfth street, a distance of about 5 miles, at their own expense, 
and then take a dummy, or so-called "hurdy-gurdy" train from Seventy-Fifth 
street to Landers, a distance of two miles. This train was for the accommo- 
dation of defendant's employés, and ran every half hour up to midnlght. The 
other and more convenient way was to stay in the caboose and be included 
in a transfer train moving cars from P^orty-Seveuth street to Landers, whlch 
train was made up by and was in control of other employés of défendant, and 
ran regularly every night for that purpose. At about 11:30 p. m., December 
20, 1913, decedent's crew and caboose were picked up by the transfer train at 
Forty-Seventh street as usual, and were located next in front of the regular 
caboose of the transfer train. This latter train then proceeded to Landers 
on defendant's tracks. "While standing at Sixty-Fourth street, at atwut 12:50 
a. m., and about a mile from Landers, the rear of the transfer train was run 
into tlirough the négligence of defendant's servants, whereby the two ca- 
booses on the transfer train were badly broken up and plaintiff's décèdent 
killed while in bed. Under defendant's rules, train crews were called from 
Landers an hour and a half before trains were seheduled to leave, and were 
required to be on hand lialf an hour before leaving time. Tliey were, in a 
gênerai way, subject to call at any time after the expiration of tlieir 8-hour 
rest period ; that is, they were not exempt from service. There was some 
uncertainty whether the crew and caboose would stay at Forty-Seventh street 
or be taken to Landers. Often the men would go to sleep at Forty-Seventli 
street and wake up in Landers. As a rule they were taken to Landers. 
When stationed at Forty-Seventh street, tlie crew were usually called at the 
caboose or the office, unlei^s they or some of them went away for their own 
purposes, in which case they were expected to leave their addresses for 
calling them. 

At the close of ail the évidence, défendant moved to dismiss the suit for 
vvant of jurisdiction, wliich motion was overruled. Thereupon the défendant 
moved the court to instruct for défendant, whicli motion was also denied. 
Exceptions to thèse rulings of the court were saved. No exceptions were 
taken to the instructions. The jury found défendant guilty, and assessed dam- 
ages at $18,000. 
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The errors assigned are: (1) The court erred in denylng said two motions; 
(2) in entering the sald judgment; (3) in holding that the évidence proved 
or tended to prove facts constituting a cause of action under the fédéral 
Employers' Liabillty Act; (4) the verdict and judgment are against the 
law and the évidence. 

John M. Zane, of Chicag-o, 111., for plaintiff in error. 

C. Helmer Johnson, of Chicago, 111., for défendant in error* 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
While the record cites that decedent's caboose and crew were subject 
to call at any time after the expiration of the 8-hour rest period, viz., 
8:30 o'clock p. m., December 20, 1913, it aiso appears that the several 
members of the crew were masters of their own time and whereabouts 
up to the period of 1% hours preceding the departure of a train to 
which they were to be assigned. They were then expected to be within 
call for the purpose of necessary notice. After notice, they still had an 
hour during which they were subject to no control by défendant. 

The so-called fédéral Employers' Liability statute under which this 
suit is brought provides that every common carrier by railroad while 
engaging in Interstate commerce shall be liable in damages to any per- 
son suffering in jury while he is employed by such carrier in Interstate 
commerce, or, in case of the death of such employé, to his personal 
représentative for the benefit of certain parties named for such injury 
or death resulting in whole or in part from the négligence of the car- 
rier or his employés, etc. 

The question hère presented is: Was décèdent at the time of his 
death in the employ of défendant in the sensé in which the word "em- 
ployed" is used in said act? "The true test of employment in such 
commerce in the sensé intended is," says the Suprême Court in Shanks 
V. The Delaware, Eackawanna & Western R. R. Co., 239 U. S. 556, 36 
Sup. Ct. 188, 60 E. Ed. 436, decided on January 10, 1916: "Was the 
employé at the time of the injury engaged in Interstate transporta tion 
or in work so closely related to it as to be practically a part of it?" 
The court in that case f urther says : 

"Thus it is essential to a right of recovery under the act, net only that the 
carrier be engaged in Interstate commerce at the time of the injury, but also 
that the person suffering the Injury be then employed by the carrier in such 
commerce." 

In the case just cited the plaintiff was employed in the machine shop 
of the défendant, which was engaged in both intrastate and Interstate 
commerce. His work consisted in repairing certain parts of loco- 
motives, but on the day of the injury he was engaged solely in taking 
down and putting into a new location an overhead countershaft, a 
heavy shop fixture, through which power was communicated to some 
of the machinery used in the repair work. "The question for décision 
is," says the court, speaking through Mr. Justice Van Devanter : "Was 
Shanks at the time of the injury employed in Interstate commerce with- 
in the meaning of the Employers' Liability Act? What his employ- 
ment was on other occasions is immaterial, for, as before indicated. 
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the act refers to the service being rendered when the injury was suf- 
fered." It was there held that Shanks was not employed in interstate 
commerce within the meaning of tiie Employers' Liability Act — citing 
Walsh V. New York, New Haven & Hartford R. R. Co., 223 U. S. 1, 
32 Sup. et. 169, 56 L. E-d. 327, 38 h. R. A. (N. S.) 44; Norfolk & 
Western Ry. Co. v. Earnest, 229 U. S. 114, 33 Sup. Ct. 654, 57 L. Ed. 
1096, Ann. Cas. 1914C, 172; Pederson v. Delaware, Eackawanna & 
Western R. R. Co., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1155, 
Ann. Cas. 1914C, 153; St. Louis, San Francisco & Texas Ry. Co. v. 
Seale, 229 U. S. 156, 33 Sup. Ct. 651, 57 L. Ed. 1129, Ann. Cas. 1914C, 
156; North Carolina R. R. Co. v. Zachary, 232 U. S. 248, 34 Sup. Ct. 
305, 58 L. Ed. 591, Ann. Cas. 1914C, 159; New York Central R. R. 
Co. V. Carr, 238 U. S. 260, 35 Sup. Ct. 780, 59 L. Ed. 1298; Illinois 
Central R. R. Co. v. Behrens, 233 U. S. 473, 34 Sup. Ct. 646, 58 
h. Ed. 1051, Ann. Cas. 1914C, 163; Delaware, Lackawanna & West- 
ern R. R. Co. V. Yurkonis, 238 U. S. 439, 35 Sup. Ct. 902, 59 E. Ed. 
1397. 

The accident was caused by defendant's engine, which was running 
behind the transfer train without any cars, operated by defendant's 
servants. Said engine was at the time bound for the Landers yard, 
there to take out and haul a train from Landers to Forrest, 111., an 
intrastate haul. Those in charge of the transfer train, which was also 
engaged in intrastate commerce so far as the record discloses, were 
also chargeable with négligence and conceded to bave been guilty of 
not using due care. Thus neither defendant's transfer train nor the 
said engine were at the time of the death engaged in interstate com- 
merce. 

In St. Louis & San Francisco Ry. v. Seale, 229 U. S. 156, 33 Sup. 
Ct. 651, 57 L. Ed. 1129, Ann. Cas. 1914C, 156, where the train consist- 
ed of intrastate and interstate cars, one whose business it was, as a 
yard clerk, to examine in-coming and out-going trains, make a record 
of the seals on car doors, check the cars with conductors' list, and 
put labels on the cars to guide switching crews in breaking and mak- 
ing up out-going trains, and who was killed while on the way to meet 
an in-coming train, for that purpose, was held to be in the employ of 
the railroad in interstate commerce. Suit was begun in the state court 
by those authorized under the Texas statute. Held, that the suit was 
one which arose exclusively under the fédéral Employers' Liability Act, 
which requires suit to be brought by the légal représentatives. It was 
therein further decided that decedent's service was in interstate com- 
merce notwithstanding the train had arrived at its terminus hauling 
both intrastate and interstate cars. 

In Pedersen v. Delaware, Lackawanna & Western R. R. Co., 229 
U. S. 146, 151, 33 Sup. Ct. 648, 649 (57 L. Ed. 1155, Ann. Cas. 1914C, 
153), the court says: 

"Among the questions wliich naturally arise in this connection are thèse: 
Was that work [of the plalntlff] belng done Independently of the Interstate 
commerce In which the défendant was engaged, or was It so closely con- 
neeted therewlth as to be a part of it? AVas its performance a matter of in- 
différence so far as that commerce was coucerned, or was it in the nature of 
a duty restlng upon tlie carrier ï" 
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In that case the plaintiiï was engaged at the time of the injury in 
carrying bolts or rivets f rom a tool car to a bridge which he was help- 
ing to repair, when he was run down by an intrastate passenger train. 
The tracks and bridge at that point were used by défendant both in 
intrastate and interstate commerce. Held, that the plaintiiï was in the 
employ of défendant in interstate commerce. "There can be no doubt," 
says the court, "that a right of recovery thereunder [fédéral Employ- 
ers' Liability Act] arises only where the injury is sufïered while the 
carrier is engaged in interstate commerce and while the employé is 
employed by the carrier in such commerce." This rule is approved in 
Illinois Central R. R. Co. v. Behrens, Adm'r, 233 U. S. 473, 34 Sup. 
Ct. 646, 58 L. Ed. 1051, Ann. Cas. 1914C, 163. In this case the dé- 
cèdent was engaged at the time of his death as a member of a switch 
engine crew, operating only within the city of New Orléans. Some- 
times the switch engine handled interstate cars, sometimes intrastate 
cars, and sometimes both. At the time of the accident it was handling 
only intrastate cars. Held, the act did not apply. 

In Korth Carolina R. R. Co. v. Zachary, 232 U. S. 248, 260, 34 Sup. 
Ct. 305, 58 L. Ed. 591, Ann. Cas. 1914C, 159, v/hich was a case in 
which décèdent, a locomotive fireman, had been oiling up, firing, and 
preparing his engine for an interstate trip, but had left his engine to 
go to his boarding house within the limits of the railroad yard, on a 
Personal errand, with intention shortly to return to his engine to take 
his run, and v^'as killed. Held, that décèdent had entered upon his 
interstate duties and was, when killed, employed by défendant in in- 
terstate commerce. This case is approved in N. Y. C. & H. R. R. R. 
V. Carr, 238 U. S. 260, 35 Sup. Ct. 780, 59 L. Ed. 1298, decided by 
the United States Suprême Court on June 14, 1915. 

In St. Louis S. W. Ry. Co. v. Harvey, 144 Fed. 806, 75 C. C. A. 536, 
the Circuit Court of Appeals for the Eighth Circuit states the rule 
as follows: 

"The second query is: Was there substantial évidence that the act of 
running this car upou the traek at night without a light was done in the con- 
duct of any of the business of the master? For if a servant step aside from 
tlie business of his master for never so short a titne to do any act that is not 
a part of that business, the relation of master and servant is for the time 
suspended, and the acts of the servant durlng that interval are not his mas- 
ter's, but his own." 

In Harvey v. Texas & Pacific Ry. Co., 166 Fed. 385, 92 C. C. A. 237, 
the Circuit Court of Appeals for the Fifth Circuit said: 

"We are of the opinion that the servant should be deemed in the master's 
service whenever présent to perform his duty and subject to orders." 

Plaintiff in that case was on his way to the place where he was to 
work, but was subject to orders and ready to help, if needed, in mov- 
ing an engine. Where one had finished his day's work and was tak- 
ing a hand car back to a designated place under the direction of his 
employer, he was still in his master's employ. San Pedro, Los Angeles 
& Sait Lake R. R. Co. v. Davide, 210 Fed. 870, 127 C. C. A. 454. 

In Lamphere, Adm'r, etc., v. Oregon R. R. & Navigation Co., 196 
Fed. 336, 116 C. C. A. 156, 47 L. R. A. (N. S.) 1, the décèdent, a 
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fireman, was proceeding to his work under explicit orders when killed. 
Held that, even though his work had not yet begun, he was acting 
in the capacity of a servant of défendant in interstate commerce. 

Where, after hours of work, one Dishon was attempting to pass 
from a section house, where lie boarded, across defendant's tracks 
through an opening between the cars, maintained for that purpose 
by the other employés, which opening was at the time of the accident 
closed while Dishon was going through, it was held by the Circuit 
Court for the Eastern District of Kentucky, in Dishon v. Cincinnati, 
N. O. & T. P. Ry. Co., 126 Fed. 195, that those closing the gap were 
fellow servants of Dishon. On appeal, however (133 Fed. 471, 477, 
66 C. C. A. 345), the court failed to sustain the judgment on the fel- 
low-servant theory, but held that décèdent was guilty of contributory 
négligence. 

In Best V. N. Y. C. & H. R. R. R. Co., 117 App. Div. 739, 102 
N. Y. Supp. 957, the plaintiff was an extra brakeman. He was noti- 
fied that he niight be called to go out on a run. He was crossing the 
tracks to the company's clubhouse in order to be on hand, if called, 
when he was struck. Held, not employed by the défendant at the time. 

It was held in Harris v. City & E. G. R. R. Co., 69 W. Va. 65, 70 
S. E. 859, 50 L. R. A. (N. S.) 706, Ann. Cas. 1912D, 59, that one who 
was riding on defendant's train, going to his work before the hour 
when his work began, must be regarded as a passenger, and not a 
servant. 

Plaintifï relies upon the case of Moyse v. Northern Pacific Ry. Co., 
41 Mont. 272, 108 Pac. 1062. Moyse was conductor of a freight train. 
He was required at ail finies to be within call, was subject to discipline 
if he was not, and < was expected to occupy the caboose while waiting. 
Pie had a right to use the caboose, a right which the company was not 
at liberty to withdraw at will. He was injured by defendant's employés 
after his pay had stopped on registration. Held, that he was in the 
caboose in the course of his employment, and that the company was 
liable for injuries caused by the négligence of its other servants under 
a statute abolishing the fellow-servant rule as to railroad employés. 

Assuming that the court correctly held that the jury in the Moyse 
Case was juslified in finding the relation of master and servant actually 
to exist at the time of the injury, it is to be noted that this was based 
upon the finding of a contractual right as well as a duty to be in the 
caboose at the time. Moyse was there pursuant to a definite obligation 
and, even though merely awaiting a call, might be held to be acting as 
an employé in so occupying the caboose. In the instant case, however, 
there was no sucli duty; the deceased could as well hâve been at a 
city hôtel ; his only duty at the time was to be within call, either Per- 
sonal or téléphonie, That he was on the company's property at the 
time of the injury was due, not to an obligation, but to a privilège, 
a license; in being there, he was acting, not as an employé, but as a 
licensee. 

If, however, he could be deenied to be in the employment of the 
comiiany at the time of the injury, nevertheless he vv-as not tlien ac- 
tually employed in interstate commerce. His actual employment at 
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the time was holding himself ready in the city of Chicago to respond 
to a call for service. That the call, when it came, would be for an 
interstate trip, does not make the waiting in Chicago an actual engage- 
ment in interstate commerce, within the terms of the fédéral act. 

PlaintiflF's claim that, by the hitching on of the caboose in question 
to the transfer train, decedent's crew was called, and that his inter- 
state service had thus actually begun, does not commend itself to 
our judgment. It was not, nor was it intended as such. Clearly the 
crew had not started with the caboose upon their home run. Neither 
does it appear from the évidence that the caboose and train crew were 
at the place of the injury for the benefit of défendant, or that they 
were wanted there at the time, or that there was any understanding 
that they should be at Landers at or near that time, or that they were 
at the place of the accident with other right than the mère suflferance 
of défendant, that being the most convenient way for them to get to 
Landers and secure sleep and other accommodations for the night, 
or that they were under any expectancy of a call, or that their acts in 
the premises had any bearing upon interstate commerce, or that the 
facts of the case brought the décèdent within the provisions of the 
fédéral Employers' Liability Act. 

We are unable to discover from the évidence or the law upon what 
ground plaintiff's decedent's présence at or near Landers at the time 
of the accident can be said to hâve been a stçp in the performance of 
any actual service to défendant in interstate commerce. He was there 
in no sensé under the direction of défendant growing out of the re- 
lation of master and servant. He was his own master. As was said 
in Illinois Central R, R. v. Behrens, supra : 

"That he [the servant] was expected, upon the completion of that task 
[moving intrastate cars], to engage in another which would hâve been a part 
of interstate commerce, Is Immaterlal under the statute, for by its terms the 
true test is the nature of the work being done at the time of the injury." 

To hold that décèdent was, at the time of the injury — some 4 or 
5 hours before he was wanted by défendant — employed in interstate 
commerce, would practically make the défendant liable to him as en- 
gaged in interstate commerce at ail times. Such is not the purpose 
of the act. The statute was enacted only with référence to those rail- 
road employés who, while in the actual discharge of their duties in 
interstate commerce, are injured. 

The facts pertaining to the question of jurisdiction are conceded. 
The record présents no other ground of fédéral jurisdiction than the 
bringing of the suit under the fédéral Employers' Liability Act, so 
called. It was error on the part of the District Court to deny the mo- 
tion to dismiss. 

The judgment of that court is therefore reversed, with direction to 
grant a new trial. 
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WESTINGHOUSE ELECTRIC & MFG. CO. v. SAMSON IRON WORKS. * 
(Circuit Court of Appeals, Ninth Circuit. July 3, 19ie.) 
No. 2074. 

1. Sales <S=>340 — Actions — Purciiase Peice. 

To sue in indebitatus assumijsit is not to sue for the purciiase price 
of goods sold. 

1 Ed. Note. — For otlier cases, see Sales, Cent. Dig. §§ 927-942 ; Dec. Dig. 
®=>340.] 

2. Sales ©=384(7) — Actions fob Bbeach^Purciiase Pbice. 

Défendant breached Its contract to purciiase machiuery froni plaintifC, 
and thereafter plaintiff, the contract provldlng tliat tltle sliould not vest 
in défendant untU payment, disposed of part of the maclilnery to thlrd 
pei-sons. l'IalntifC tlien sued in Indebitatus assumpsit for damages. Ileld, 
that as tltle to the property had never passed to défendant, tliougli part 
of It was dellvered, as a suit in indebitatus assumpsit Is not one for the 
purciiase price, plaintiff cannot complain that uuder the Instructions its 
recovery was llmitod to damages resulting from defendant's breach. 

[Vj(]. Xote. — For otlier cases, see Sales, Cent. Dig. § 1107; Dec. Dig. 
©=^384(7).] 

3. Sales (®:=33S8 — Actions — Instructions. 

In an action for breach of contract to purchase niachinery, part of 
whicli was dellvered and installed, instructions on plalntifC's measure of 
damages are not objectlonable, as precludhig the jury from awarding 
damages for exjieiise of installation and reiuoval of i)art of the macliln- 
ery, where the court elsewliero expressly iiistructed that, if the jury fouud 
for pbiintlff, they should allow such damages as expansé of dellvery, 
installation, and removal. 

[I]d. Note. — For other cases, see Sales, Cent. Dig. § IIOS; Dec. Dig. 
>S==3<S8.] 

4. Sales ©=3oS2 — Actions — Evidence. 

In such case, where the machinery was to be installed by défendant 
in a building, aud défendant coutended that liecause of plaintlff's delay 
the owner repudiated bis contract with it, évidence of a conversation be- 
tween the owner and defendant's manager, whereln the contract was re- 
pudiated, was admissible. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1096; Dec. Dig. 

<S::^3S2.] 

5. Evidence <ê=5l55(10) — Admissibility — Evidence Admissible Iîecause of 

OiiiEH Evidence. 

Where plalntlif's wltness testified to statemeiits by defendant's man- 
ager, whereln lie detalled a conversation wlth a thlrd person, défendant 
is entitled to prove the conversation with such tliird person. 

|i;d. Note. — For other cases, see Evidence, Cent. Dig. § 455 ; Dec. Dig. 
<®==>155(10).] 

In Error to the District Cotirt of the United States for the Second 
Division of tht; Northern District of California; Wm. C. Van Fleet, 
Judge. 

Action by the Westinghouse Electric & Mantifacturing Company 
against the Samson Iron Works. There was a judgment for défend- 
ant, and plaintiff brings error. Affirmed. 

The plaintiff in error and the défendant in en-or were respectively plain- 
tiff and défendant in the court below, and they wlU be so designated liere. 

iÊ=3For other cases see .same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
•Rehearlng denied October 9, 1916. 
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The défendant had undertaken to iiiRtall in tlie Spalding Buildin^j; at Tort- 
land, Or., tlien under construction, an ele(;tric yower plant of three nuits, each 
unit to be composed of a generator and a gas engins. Ou May 25, 1910, tlie 
défendant entered into an agreement witli tlie plaintiff whereby the latter 
agreed to deliver and erect on foundatious in the baseuient of the building, 
three generators, the first generator to lie shipped iiumediately from San 
Francisco, the other two to be built and sent froni the plaintiff's factory at 
Pittsburg. The contract provided that the lirst generator wlth its gas englne 
was to be in opération by July 1, 1910, tliat payment in the amount of .$1,500 
should be made on the total contract price iuimediately upon the Installation 
and acceptance of the first generator, or not later than July 15, 1910. As 
to the other generators it was agreed that delivery should be niade from the 
factory in approximately 90 days from May 25, 1910, the date of receipt of 
order. The plaintiff In its complaint alleged that it was readj' to comply 
with its contract as to the delive'ry and érection of the flrst generator, but 
that by reason of the fact that the building was not in readiness for the in- 
stallation, and that the défendant failed to furnish proper applianees for 
opération, the plaintiff was prevented from furnishing, delivering and erect- 
ing said generator on or about July 1, 1910, but that as soon thereafter as the 
building was in readiness, and as soon as défendant complied with its contract 
as to applianees for opération, plaintiff furnished and delivered and erected 
said generator; that within approximately the 90 days stipulated in the con- 
tract the plaintiff was ready and able and willing to deliver the other two 
generators, and to comply with its contract as to the same ; that the défend- 
ant failed and neglected and refused to pay the .$1,500 agreed to be paid im- 
niediatcly upon installation and acceptance of the first unit, and still fails 
to pay tlie same ; that on or about Angust 25, 1910, and before tlie time speci- 
fled in the contract for the delivery of the second and third generators and 
apparatus, the défendant notified tlie plaintiff tliat it would not accept plaln- 
tiffl's generator or any other part of plaintiff's niachinery ; and that the con- 
tract was void and of no efl'ect. The ])laintiff claimed damages in the sum 
of $.3,100. The défendant answered denying its indebtedness to the plaintiff, 
or that the plaintiff had performed its contract, and alleging that the plain- 
tiff failed and neglected to install the flrst unit by July 1, 1910, and neglected 
to deliver the other two generators within 90 days from the receipt of the 
order, or at ail, and alleged that in conséquence of the plaintiff's failure to 
keep and perforni its contract, défendant was prevented from completing the 
installation of the electrical apparatus and applianees in the said building, 
according to its contract with th(> owner thereof, and was otherwise put to 
large cost and expense in attempting to perform said contract, and was 
thereby damaged in the sum of $7,(19;5 ; that on September 6, 1910, the de- 
fendant notiiied the plaintiff that the owner of the building had by reason of 
plaintift''s failure to carry ont its portion of the contract, rescinded his con- 
tract with the défendant, and that the défendant would hold the plaintiff 
liable for ail loss and damage accruing therefrom, and that on September 12tli 
the défendant rescinded its contract with the plaintiff. Upon the conclusion 
of the trial the jury roturned a gênerai verdict in favor of the défendant, 
and Judgment was tliereupon rendered for the défendant. 

David L. Levy, Walter Shelton, and Campbell, Weaver, Shelton & 
Levy, ail of San Francisco, Cal., for plaintiff in error. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., 
for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
The plaintiff relies principally upon alleged errors in the instructions 
of the court to the jury on tlie subject of the plaintiff's claim for dam- 
ages. It was agreed in the contract between the plaintiff and the 
234 F.— 2 
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défendant that no property in or title to any part of tlie apparatus 
furnished by the plaintiff, and no right to use the same, should pass 
to the défendant, but that ail thereof should remain the personal 
property of the plaintifif until fully paid for, and that, on default of 
the défendant in making stipulated payments at tlie time specified, 
plaintiff should be entitled to immédiate possession of the apparatus 
and free to enter upon premises wherever the same might be located 
and remove its property. The court, referring to this provision of the 
contract, said to the jury: 

"If, therefore, you find for the plaintiff, it will not be entitled to recover 
for the value of the apparatus iustalled by plaintiff, or any part thereof, 
since it remains its property, and there is no évidence that it has been lost 
or Injured, but it will only be entitled to recover such damages as it has sus- 
tained in the endeavor to carry out the contract, such as the expense of de- 
livery and installation thereof, and the necessary steps to hâve it retumed 
to it." 

As to the plaintiff's claim for damages in connection with the sec- 
ond and third generators, the court charged the jury that if they found 
that the two generators which were not shipped, but were subse- 
quently sold by the plaintiff, were sold for as much as the plaintiff' 
would hâve realized for them under the contract, the plaintiff could 
not be allowed anything for the failure of the défendant to accept 
them. The plaintiff, while excepting to thèse instructions, requested 
the court to instruct the jury that, if they found for the plaintiff, its 
damages should be the whole contract price, $7,850, deducting there- 
from, first, the market value of the second and third generators at 
Portland, Or., in September, 1910; second, the value of the compo- 
nent parts of the switchboard at Portland, if the jury found that they 
had no value as a ])ermanent switchboard, but only as dismantled ar- 
ticles ; third, freight charges on the switchboard f rom Pittsburg to 
Portland, had it been shipped; fourth, cost of labor and material 
necessary to erect and install the second and third generators, perma- 
nent switchboard, and otlier apparatus. 

To the alleged error in the instructions and refusai to instruct the 
plaintiff cites authorities to the proposition that if, notwithstanding 
the réservation of the title of goods in the vendor, he elects to sue 
the vendee for the purchase price thereof, he waives his claim of 
title to the goods, and the title passes to the défendant. That prop- 
osition is not applicable hère, for the reason that the plaintiff did not 
and could not under the facts sue for the purchase price. It set forth 
in its complaint the provision of the contract whereby the title was 
to remain in the plaintiff, and it sued in the first count for damages 
in the sum of $3,100 for the alleged failure of the défendant to carry 
out its contract, and in the second count it sued upon indebitatus as- 
sumpsit for goods sold and delivered and labor and material furnish- 
ed, of the reasonable value of $3,100. To sue upon an indebitatus 
assumpsit is not to sue for the purchase price. Barrere v. Somps, 
113 Cal. 97, 45 Pac. 177, 572. By the contract there was a single 
sum agreed upon as the total purchase price for ail the machinery 
iiîcluded therein. Before the action was begun, the plaintiff had sold 
to others the second and third generators. The plaintiff was no long- 
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er in condition to waive its title to the property or to transfer the 
title to the défendant. It had elected to retain the title. 

[3] Nor do we find that the instructions so given by the court were 
subject to the objection that the jury were thereby precluded from 
awarding the plaintifif damages for the expense of installation and 
removal of the first generator. The court elsewhere instructed the 
jury that, if they found for the plaintifï, it would be entitled to such 
damages as it sustained in its endeavor to carry out the contract, such 
as the expense of delivery and installation, and the necessary steps 
to hâve it returned, together with such profit as it would hâve re- 
alized on its sale, had the contract been fuUy executed. 

The plaintifï contends that the évidence was insufficient to justify 
the verdict, and that it showed without conflict that the plaintifï per- 
formed the contract. There was no exception taken, and there is no 
assignment of error to présent to this court any question of the évi- 
dence or the want of évidence. There was no request that the jury 
be instructed to return a verdict for the plaintifï, and the record sug- 
gests no error of law in any of the rulings of the trial court on the 
efïect of the évidence. The trial court, in instructing the jury, said 
that the whole sum and substance of the case was, Who was re- 
sponsible for the failure to hâve the contract carried out? and that as 
to that question the évidence was "more or less conflicting." With 
that statement we agrée. 

[4] The plaintifï contends that the court below erred in admitting 
testimony given by Head, the defendant's manager, as to a conversa- 
tion between him and Spalding, the owner of the building. The de- 
fendant, in making out its case, relied upon the allégation that by the 
plaintifï's default it was prevented from carrying out its contract, and 
it alleged in its complaint that on September 6, 1910, it informed 
the plaintifï that Spalding had rescinded his contract with the de- 
fendant on account of the plaintifï's failure to perform its contract. 
Under the issues it was proper for Head to testify to the fact that 
Spalding gave notice that he canceled the contract. He testified that 
Spalding said: 

"It Is Impossible to get power. I miist hâve It. The only thlng for me to 
do Is to contract with the Electric ComiJany. I will cancel your eoutract 
now, and you must take your things out." 

It is impossible to see how the évidence could hâve prejudiced the 
plaintifï. 

[5] Again, the admission of the évidence was not error for the 
reason that Wernicke, a witness for the plaintifï, had testified to a 
conversation with Head, in which Plead had told him what Spalding 
had said to him on that occasion, and thereby the plaintifï had opened 
the way for the défendant to prove by Head what the conversation 
was. His version, however, did not difïer materially from that of 
Wernicke. 

We find no error. The judgment is affirmed. 
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ALWAKT BROS. COAL CO. v. ROYAL COLLIERY CO. 

(Cil-cuit Court of Appeals, Seventh Circuit. April 18, 1916.) 

No. 2;U3. 

1. Sales <®=3isi(ll) — Breacii of Contiîact— Cancellatiox and Resoissioît. 

Evidence h(;lû suflieient to sustain a flnding tliat buyer breaclied a con- 
tract for tlie sale and delivery of coal, by faillug to order the amount of 
coal coiitracted for, and tliat seller was withiu its rights in canceling the 
contract. 

[Ed. Note.— For otlier cases, see Sales, Cent. Dig. §§ 486, 487, 490; Dec. 
Dig. <S=>181(11).] 

2. Sales <S=>152—Contracts— Breacii. 

Wliere buyer failed to order from défendant coal in quantities as con- 
traeted for, to be delivered monthly, and thereat'ter dernanded luontlily 
dellveries in excess of the contract requirenients to make up the deficiency, 
and threatened suit for failure to deliver such deficiency, the seller was 
relieved from any obligation to make furtlier deliveries as for want of 
proper order. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 357; Dec. Dig. iS=» 
132.J 

3. New Trial <@=>165— On Motion of Botii Parties— Vacation on Motion of 

Oke Part y. 

Where the court grauted a new trial on motion of both plalntiff and 
défendant, a vacation of the order thereafter on motion of plalntiff held 
proper, since the évidence was not in dispute, and there liad already been 
tliree nisi prius heaiings. 

|Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 334, 335; Dec. 
Dig. ©=105.] 

4. Trial <S=>251(4) — Instructions — Conformity to Pleadings. 

In a suit upon contract, the court properly refused to submit the issue 
of an alleged agreenient in modiflcation or settlenient of the original ob- 
ligation ; such agreenient not belng witliin the issues pleaded. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 591 ; Dec. Dig. 
©=251(4).] 

In Error to the District Court of the United States for the Easf.- 
ern Division of the Northern District of Illinois. 

Suit by the Alwart Bros. Coal Company against the Royal Colliery 
Company. From a judgment for défendant, plaintifï brings error. 
Affirmed. 

See, also, 211 Fed. 313, 127 C. C. A. 599. 

For the purpose of enabling it to flll its contract with the board of éducation 
of the city of Chicago, plalntiff in error, termcd plalntiff lierein, entered into 
a written agreenient with défendant in error, ternied défendant, whereby de- 
fendant undertook to sell and deliver to plalntiff in, approximately equal 
monthly quantities between July 25, 1911, and March 31, 1912, as ordered by 
purchaser, four-sevenths of the requlrements for the scliools of certain dis- 
tricts mentioned, approximately 20,000 tons of <'oal as speclfled in tho contract, 
at the price of $1.071/2 per ton at the mine in Virden, 111. Both contracts con- 
tained a certain clause D, by which the board of éducation should charge 
back to plalntiff coal that it necessarily purchased in the market to supply the 
schools during such times as plalntiff failed to supply the prescribed amount 
of coal, as ' to which défendant in its turn agreed to iiideinnify plalntiff for 
any such loss as niiglit be ascrlbed to its failure to comply with the contract. 
riaintiff was required to pay défendant on or before the 20th of each montli 
50 per cent, of the value of ail coal shipped during the previous month. The 

©^^For other cases see saine topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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remaining 50 per cent, was to be paid on or before the lOth day of the second 
succeedlng month. If payments were not made vvithin the agreed tlme, the 
seller could suspend further shipments, on five days' notice, until payaient, or 
could treat the contract as broken by plaintlff. The présent demand covers 
only the right of plaintlfC under said contract for the months of January, Feb- 
ruary, and March, 1912. Other contentions between the parties were disposed 
of bv this court in Âlwart Bros. Coal Oo. v. lloyal Colliery Co., 211 Fed. 313, 
127 b. C. A. 599. 

From the évidence it appears that plaintlfC ordered and received on the con- 
tract less than 6,000 tons of coal up to January 1, 1912. Durlng January, 
1912, plaintlff ordered 2.500 tons and received but 1.690. During February, 
1912, plaintlfC llbewlse ordered 2,.500 tons and received but 1,570 up to Febru- 
ary 20, 1912. On February 17, 1912, plaintlff denianded that défendant dellver 
between that date and March 31, 1912, 7,500 tons of coal not ordered or de- 
livered prior to January 1, 1912, in addition to the 2,500 tons, which coal plain- 
tlfC was entitled to hâve had dellvored, had It been ordered, prlor to January 
1, 1912. On February 19, 1912, plaintlfC threatened suit if défendant dld not 
dellver 12,000 tons of coal, to apply ur>on the 20,000 tons covered by the con- 
tract, before Aprll 1, 1912. In the meantlme the prlce of coal had advanced 
materlally. Paul J. Alwart and Frederick W. Alwart, of the plaintlff company, 
testlfy that on February 19, 1912, they called upon défendant, asking for more 
coal, and that IMaloney, representing the défendant company, promised, "1 
wlU give you 6,000 tons In two weekg." This promiise was not deelared on. 

On February 20, 1912, plaintlff wrote to défendant as follows: "We tried 
to get you on the phone this morning. Since talklng wlth you yesterday, we 
bave found the school .supply is very low. In order that there may be no mls- 
understandlng, we thought it well to write you confirmlng what our Mr. Al- 
wart said in his interview with you Saturday, and to let you know our needs 
in the niatter of dellvery of coal under our contract wlth you. Although this 
contract calls for 20,000 tons of coal, we had received only about 6,000 to 
February Ist. For the month of January we gave orders for 5,000 tons of 
coal, but received only 1,600 tons. The loss on this In money actually paid 
ont or now due is not less than $3,000, and It is probable that wlll not nearly 
cover onr loss. For the next two weeks we wlll require 6,000 tons of coal 
under our contract, and would ask you to eonnnence dollverlng it at once at 
the rate of 8 to 10 cars a day. Between now and x\pril Ist we want you to de- 
llver the balance of our 20,000 tons. Please let us hear from you, and let us 
know what we may expect in the way of Immédiate dellveries. Your early 
reply will greatly oblige. Referring to the question of releasing you on part 
of your dellveries, we decided to wait till we see what effort you make to sup- 
ply us between now and April Ist." 

To this défendant repllod on February 21, 1912 : "Your letter of February 
20th received. You bave failed to eoniply with the terms of your contract in 
important respects, and we hâve elected to resclnd the contract, and accord- 
Ingly hereby so notify you. As stated to you orally, we bave been willing to 
ship the coal whieh the schools will consume during the remainder of this 
month and the next month, notwlthstandlng the fact that you bave deprlved 
us of ail beneflt of the contract by fallure to take the coal in monthly install- 
ments as provided, and notwithstanding this notice, we stand ready to help 
you ont to any reasonable extent. We offer to ship, under the same terms 
and conditions provided in the contract, the coal which the schools will con- 
sume during the remainder of this month and next month." 

On February 22, 1912, plaintlff wrote to défendant: "This is to conflrm con- 
versation had between your Mr. Maloney and our Mr. Alwart to-day. Our 
understanding is that if you dellver us 8,000 tons of coal of the kind requlred 
by our contract with you, between now and April Ist, commencing shipments 
])romptly and continuing at the rate of about 300 tons per day for 10 days, and 
thereafter approximately equal dally dellveries, so as to make the 8,000 tons 
by April Ist, we will release you from further llabilities on your contract wlth 
us dated July 25, 1911. If we do not recelve the full 8,000 tons as specifled in 
this letter, you will not be released from any of your obligations under the 
contract of July 25th." 
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Défendant, on February 28, 1&12, repUed: "Your letter of February 22d re- 
ceived. We hâve no such understanding as y ou therein say yoti liave. Our 
position is defliied in our letter of tlie 21st instant. We stiU offer to sliip, 
under the same terms and conditions, the coal whlcli the seliools will eonsunie 
during the remainder of this month and next month. Thls offer is made in 
the splrlt of concession, and is subject to withdrawal at any tlme before ae- 
ceptance." 

On the same day plaintiff replied : "We hâve your lotters of the 21st and 23d 
inst. Our contract with you bas been lived up to by us in every partieular. 
It is évident that you do not intend to comply with the terms of your con- 
tract wlth us, and of course you bave nOt complied ^Yitb it to date. You say 
that you ofCer to ship us the coal necessary for the schools. It is not enough 
to offer to do It ; we want you to do it. Please get busy and ship us the coal 
for the schools. We renew the demands contained in our letter to you of the 
20tb inst., and, unless shipments are comnienced at once, we will buy coal in 
the open market to supply tlie school and to niake np the amount due us un- 
der our contract with you for 20,000 tons, and charso you with the différence 
between what we pay for it and the priée you agreed to furnish it to us for, 
and also charge you with the other damage we sustain by reason of the school 
board paying extra priées for any coal that we may not be able to rtellver and 
other damage that we may sustain by reason of your failure to fulflll your con- 
tract with us." 

To thls défendant answerod on February 24, 1912 : "We acknowledge receipt 
of your favor of the 2.3d instant. As per our letter of the 21st instant, we 
Iiave rescindcd the contract and will niake no fui'tlier shipments under It. 
We repeat, howevcr, that we are willing to ship foiir-sevenths of the coal 
the schools wUl consume until April 1, 1912, at tlio same prlce and on the same 
conditions as specifled in the contract. You are demanding practically 12,000 
tons, and at the same time admitting that the requircments will not be for that 
tonnage. You are ask-ing us to ship you coal to be used several montlis after 
Mareh 31, 1912. If you eare to accept our proposition and will advise us of 
the aetual requirements, we will ship the coal, or we will engage to ship a 
specified tonnage," 

On February 24, 1912, plaintiff writes: "We bave your letter of the 24th 
inst. You owe ns abont 12,000 tons of coal under our contract with you of 
July 25, 1911. We ostiniate that tlie requirements of the schools by the end 
of the scliool j'oar will be ,^5,000 tons of coal, of which .you were requlred to 
ship 20,000 tons. The future requirements of the schools we estimate to be 
20,000 tons, and tlio immédiate requirements for the next month or two will 
be some 15 cars per day. We a gain demand that you proeeed to sbip us coal 
under your contract to supply the schools. Failing to do so, we will hold you 
lialilfi for sucb damages as we may sustain by reason of your breach of con- 
tract." 

And again, on March 2, 1912: "On account of your failure to deliver coal 
to us aceordhig to our demands during January and February, we are short 
in our .snpi)lies for the schools, and will requlre much larger shipments during 
the month of March on that account. Please ship us coal ail during the month 
of Mareh .nt tho rate of -"00 tons a day, to talve care of our requirements in 
supplying the seliools. Wo are making this demand under our contract with 
you dated July 25tb, 1911. Any coal sbipped us during the month of ilarch 
by you, in excess of our requirements for the school, will be applied on the 
shortages of your sbipments for the months of .lanuary and February, and 
will consequently releaso you to that extent froni the damages that we are 
entitled to recover from you on account of your failure to ship ua during Jan- 
uary and February." 

To which défendant niakes a final reply on March 4, 1912 : "Your letter 
of JTarch 2d received. It is not in accordance with our conversation. We are 
willing to make reasonablo concessions to close ui> the situation. To put the 
matter finally at rest, we state our position as foUows : (1) The contract bas 
been teruiinated by our letter of February 21st. (2) Under the contract you 
U'Ould be entitled to reei'ive no more than 2,500 tons in any one month. (3) 
l'on cainiot, iViulor Ibe conti'act, ask us to ship in February and March what 
you shoiild hâve taken in August, September, and October. (4) Under the 
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ooiitiact, we could not ship until you gave us orders. ïour failure to give or- 
ders when the market was way below the contract priée materially damaged 
us. (5) In January and February we shipped your proportion o£ our output 
as provided In the contract. But, as repeatedly stated to you, we are willing 
to, and hereby offer to, ship during March the actual requirements of the 
schools, not to exceed 2,500 tons ; or we wUl agrée to ship a si)eeified tonnage 
— giving you not only the 2,500 tons, but an additional 1,000 tons. We wlU, 
in addition, walve our claim for damages. Tiiis is to be open for acceptance 
until Wednesday next." 

Payments were not made by plalntiff as provided in the contract, to coUect 
wliich défendant brought suit. 211 Ferl. 313. No shipments of coal were made 
after February 20, 1912. As will be seen froin the letters, défendant treated 
the contract as broken by plalntiff as of about February 20, 1912, for failure 
to pay as agreed, and for the demands and threats made by plalntiff with 
regard to the amount of coal claimed. The amount of coal charged back to 
plalntiff which défendant agreed to pay for was, in January, roundly 353 
tons, and, for the flrst 20 days of February, roundly 74 tons. Evidence in re- 
gard to thèse Items, together with the évidence as to claim for damages for 
coal which should hâve been and was not delivered according to the contract 
on the 2,500 orders in January and up to February 20, 1912, the court sub- 
mitted to the .iury. The latter were instructed that the contract was ended 
February 20, 1912, and that no case was made for damages for failure to dc- 
liver 6,000 tons of coal before March 31, 1912. After verdict both parties mov- 
ed for a new trial, which was granted. On request of plaintifC's associate 
counsel, the order for a new trial was vacated. The instruction of the court 
to the effect that the contract called for the delivery on order of 2,500 tons 
of coal each month — month by month — spread out reasonably over each month, 
and not bunched, even though not so ordered, is assigned for error, as are 
the instructions that the contract was ended on February 20, 1912, and the 
direction to the jury to ignore the conversation with regard to the alleged 
settlement on 6,000 tons of coal. No other errors are assigned. 

John A. McKeown, of ChicagO', 111., for plalntiff in error, 
Frank Crozier, of Chicago, 111., for défendant in error. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
[1] When this cause was before us with case No. 1999, on January 6, 
1914, we held that the contract called for monthly shipments as near 
as might be, and that in the absence of orders nc' obligation rested on 
the shipper to deliver such monthly installments of coal up to January 
1, 1912, either during the month or thereafter; that each monthly re- 
quirement was severable. Alwart Bros. Coal Co. v. Royal Colliery Co., 
supra. We find no material variation in the évidence there adduced, as 
disclosed in the opinion, and hère, sufïicient to justify any différent con- 
clusion. The only change consisted in adding the words "within two 
weeks." The évidence herein fully sustains the contention, there as- 
sumed, that défendant had the right to and did cancel the contract on 
February 20, 1912, under the provisions of the contract. 

[2] We are, moreover, of the opinion that, by reason of its demands 
for deliveries, far in excess of 2,500 tons per month, together with its 
threats to bring suit for failure of défendant to make good the ship- 
ments neither ordered nor attempted to be delivered prior to January 
1, 1912 — which deliveries we held, in effect, in the above-named case, 
it was not bound to make — and the intimations contained in the let- 
ters to the effect that delivery of 2,500 tons of coal per month would 
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not be accepted as a compliance with the contract, défendant was re- 
lieved from any obligation to make further deliveries after February 
20, 1912, as for want of proper order as well so to do. Park Steel 
Co. V. Staver Carriage Co., 125 111. App. 105. No shipment was made 
after February 20, 1912. 

[3,4] With regard to the plaintifF's failure to take a new "irial, it 
was not bound to do so. It had had three nisi prius hearings, and u^as 
advised of the court's judgment as to the matters hère involved. The 
évidence was not in dispute. Plaintiff was entitled to this court's judg- 
ment upon that évidence. There was no nierit in the assignment of 
error upon the District Court's failure to submit the alleged agreement 
to deliver 6,000 or more tons of coal between February 20, 1912, and 
April 1, 1912. The suit was on the original agreement. No case was 
made out upon the pleadings with regard to tbat agreement, which, if 
made, was a new one, and in the nature of a settlement. 

We find no error, and the judgment is afïirmed. 



MOY WTNG SUN v. PREKTIS, Immisration Inspector. 

(Circuit Court of Apiieals, Seventh Circuit. Aprll 18, 191G.) 

No. 2273. 

1. Habeas Corpus (ê==>30(1) — Wbit — Scope. 

A (îliiuese porsoii arrested under a warrant signod liy tlie Assistant 
Secretary of Labor will not be dlscliargeil ou habeas corjuis because the 
wai'raiit should hav(> lieen signetl by the Secretary of Labor as the objeet 
of the wrlt Is uierely to ascertaln whetlier the petltiouer can be lawfully 
detalned. 

[Kd. Note. — For otlier cases, see Habeas Corpus, Cent. Dlg. § 25 ; Dec. 
Dlg. .§=30(1).] 

2. Searches and Sbizttbes <S=^7 — Unlawful Seizures — Wiiat Constitutes. 

Wliere govermneut wituesses took a buneli of letters from a rack In a 
lauudry where petltioner, a Chinese person, and others, were employod, 
and with the cousent of tlie proprletor retaliunl souie of the letters, petl- 
tioner's coiistitutlonal rights against an unlawful search and selzure of 
lais papers were not vlolated, as he clahued the letters were not ad- 
dressed to him. 

[Ed. Note. — For other cases, see Searches and Seizures, Cent. Dig. § 5; 
Dec. Dlg. ©=37.] 

3. Aliens <Ê=332(S) — CniNEKE Pebsons — Evidence. 

Evidence that letters were wrltten to petltioner, a Chinese person, by 
a woman in China who clalmed him as her liusband and l'eferred to a 
récent partiug, do not, there belng no shownig that petltioner answered 
the letters, establlsh that lie was born in China and had entered the 
L'nlted States at a récent date. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 84; Dec. Dig. 
€==32(8).] 

4. Aliens ©=54 — Chinese Peesons — Déportation. 

Where a Chinese la.borer entered in violation of Immigration Act 
Feb. 20, 1907, c. 1134, § 30, 34 Stat. 908 (Comp. St. 1913, § 4285), and was 
unlawfully in the United States, because not in possession of a certificate 
of résidence as required by Chinese Exclusion Act May 6, 1882, c. 126, § 

@=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Inflexa» 
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6. 22 Stat. 60 (Cornp. St. 1913, § 429S), he iiiay within tliree years after 
hls entry be summarily deported under Innnisration Act, §§ 20, 21 (Comp. 
St. 1913, §§ 4209, 4270); but after the expiration of that time proceed- 
ings for his déportation must be brouglit under Chinese Exclusion Act 
Sept. 13, 1888, c. 1015, § 13, 25 Stat. 479 (Comp. St. 1913, § 4313) pro- 
viding for a hearing before a United States commissiouer witli right of 
appeal to a judge of the District Court for the remedy provided In the 
Immigration Act only exists for a period of three years after entry. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
<S=>54.] 

Appeal frora the District Court of the United States for the East- 
crn Division of the Northern District of Illinois. 

Pétition by Moy Wing Sun for writ of habeas corpus against Percy 
L. Prentis, Immigration Inspecter. From an order discharging the 
writ, petitioner appeals. Reversed and remanded, with directions to 
discharge petitioner. 

Frank T. Milchrist, of Chicago, 111., for appellant. 
Chas. F. Clyne and Benjamin Epstein, both of Chicago, 111., for ap- 
pellee. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge. This appeal brings for review a pro- 
ceeding by habeas corpus whereby the petitioner, a Chinese, inefïectu- 
ally sought discharge from custody under a warrant of déportation. 

[1] The original warrant of arrest, dated December 8, 1914, was 
signed "Louis F. Post, Assistant Secretary of Labor," and recited that 
petitioner landed at an unknown port on or about July 10, 1913, and 
was subject to be taken into custody and returned under section 21 
of the Immigration Act of 1907, and was subject to déportation under 
the provisions of section 6 of the Chinese Exclusion Act, being a Chi- 
nese laborer not in possession of a certificate of résidence. The warrant 
of déportation contained like récitals. 

It is contended that petitioner should be discharged because the orig- 
inal warrant was signed "Louis F. Post, Assistant Secretary of La- 
bor," and not by the Secretary of Labor. The writ of habeas corpus 
was sued out after the hearing and the issuing of the warrant of dé- 
portation. Objection to the original warrant cornes too late. As v^-as 
said bv the Suprême Court in Ekiu v. United States, 142 U. S. 651, 
662, 12 Sup. Ct. 336, 339 (35 L. Ed. 1146): 

"A writ of haliens corpus is not like an action to recover damages for an 
unliiwful arrest or commitment, but its object is to ascertain whetlier the 
prisoner can lawfully be detained in custody ; and it suflicient ground for 
his détention by the government is shown, ho is not to be discharged for de- 
fects in the original arrest or commitment. Ex parte Bollman & Swartwont, 
4 Cranch, 75. 114, 125 [2 L. Ed. 5.")4,] ; Coleman v. Tennessee, 97 U. S. .509, 
519 (24 L. Ed. 11181; United .States v. Mcl5ratney, 104 U. S. 621, 624 [26 L. 
Ed. SC9]; Kelley v. Thomas, 15 Gray (Mass.) 192; ïhe King v. Marks, 3 
East, 157 ; Shuttleworth's Case, 9 Q. B. 051." 

[2] It is next objected that certain letters used against appellant 
at the hearing wcre taken in violation of the constitutional provision 
against unlawful search and seizure. 
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Petitioner denied knowledge of the letters, and denied tliat he had 
a wife (the only letters of any possible relevancy, purporting to be 
written by a wife in China to her husband hère). From the uncon- 
Iradicted testimony of government's witnesses Kan and Brekke, who 
took the letters, they were not in petitioner's possession at ail. It ap- 
pears they took a bunch of letters from a rack in the laundry where 
petitioner and others were employed, and with the consent of the pro- 
prietor of the laundry took away some of thèse letters and returned the 
balance to the proprietor. Since petitioner himself disclaims the let- 
ters, and as they were not in fact in bis possession, nor taken from 
him, bis constitutional rights were not in any event thereby invaded. 

[3] The Secretary of Labor found that petitioner entered the Unit- 
ed States on or about July 10, 1913. Is there évidence to warrant this 
finding? Petitioner claims he was born and bas always lived in the 
United States ; that he came to Chicago between three and four years 
prior to bis arrest, and lived there ever since. An uncle and another 
Chinese testified in corroboration of this claim. Five white witnesses 
connected with a Sunday school in Chicago testified to petitioner's at- 
tendance at the Sunday school since about the middle of 1912, but that 
they knew of him for a considérable period — perhaps six months — 
before that time. Aside from the letters, nothing appears in the rec- 
ord to show a différent state of facts. 

The two letters purport to be written to Dong Shok (which petitioner 
testified was bis school name), and the writer of them terms him "hus- 
band." One is dated April 2, 1914, and refers to the fact of their 
having been parted for a year past. The other, dated September 25, 
1912, refers to bis going from Canada to Chicago, but it does not ap- 
pear how the writer of the letter got information of that fact. There 
is no évidence that petitioner departed the United States between thèse 
two dates. Petitioner testified without contradiction that another man 
known as Dong Sl«k also worked at the same laundry. But for any- 
thing to the contrary in the letter of September 25, 1912, the person 
therein referred to as husband may hâve entered the United States in- 
(4efinitely prior to its date; and so, conceding the admissibility of the 
letters, they alone do not warrant the finding that petitioner entered 
on or about July 10, 1913, nor indeed at any time within three years 
before his arrest. 

But in the absence of proof that petitioner replied to thèse letters, 
or in some way recognized them, or acted in pursuance of them, they 
afl^orded no compétent évidence against him. In Razor v. Kazor, 149 
m. 621, 36 N. E. 963, it was said: 

"This letter, If addressed to the wife and found in her possession, would 
not be évidence against her unless the contents had been adoptod, or sanc- 
tioned by some reply or statement or act done on her part, sliown by proof 
aliunde the letter itself." 

The same rule was reaffirmed by that court in Crumbaugh v. Owen, 
238 m. 497, 87 N. E. 312. In Commonwealth v. Eastman, 1 Cush. 
(Mass.) 189, 48 Am. Dec. 596, the court said : 

"The letters, however, if properly identified, vrould not of themselves au- 
thorize any inference against the défendants. They were only the acts and 
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déclarations of others ; and, unless adopted or sanctioned by the défendants, 
by some reply or statement, or by some act done in pursuance of tbeir sug- 
gestions, they ouglit not to préjudice tlie défendants." 

And to like effect are Consolidated Grocery Co. v. Hammond, 175 
Fed. 641, 99 C. C. A. 195 (C. C. A. 5th Cir.), and Securitv Trust Co. 
V. Robb, 142 Fed. 78, 71 C. C. A. 302 (C. C. A. 3d Cir.). 

[4] The warrant of déportation recites also that petitioner has been 
found within the United States in violation of section 6 of the Chinese 
Exclusion Act, being a Chinese laborer not in possession of a certifi- 
cate of résidence, and that he entered the United States in violation 
of section 36 of the Immigration Act. If it be granted there is évi- 
dence to support thèse conclusions, yet if it does not appear that the 
entry into the United States was within three years of petitioner's ar- 
rest, can he be deported under the summary proceedings of sections 20 
and 21 of the Immigration Act, which provide for arrest and déporta- 
tion on the warrant of the Secretary of Labor, or must the déportation 
proceedings be under section 13 of the Chinese Exclusion Act, which 
provides for a hearing before a United States commissioner, with right 
of appeal in case of Conviction, to a judge of the District Court? 

Prior to the décision of the Suprême Court in United States v. 
Wong You, 223 U. S. 67, 32 Sup. Ct. 195, 56 U. Ed. 354, it was much 
mooted whether in the déportation of Chinese aliens the provisions of 
the Chinese Exclusion Act must alone be followed, or whether the 
procédure of sections 20 and 21 of the Immigration Act might also be 
employed. In section 43 of the Immigration Act it is provided that 
the act sliall not be construed to repeal, alter, or amend existing laws 
relating to the immigration or exclusion of Chinese. In the last-cited 
case the Chinese were arrested in transitu on charge of having entered 
the United States surreptitiously f rom Canada at a point not designated 
as a port of entry, and without having produced a certificate of ex- 
amination as required by the immigration laws of the United States, 
and were ordered by the Secretary of Labor to be deported in a pro- 
ceeding brought under sections 20 and 21 of the Immigration Act. 
The District Court held that, while the Immigration Act did not re- 
peal any provision of the Chinese Exclusion Act, it did provide for its 
enforcement the additional and more summary remedy afforded by the 
former for deporting Chinese who came within its provisions, and the 
Chinese there seeking relief by habeas corpus were remanded. 176 
Fed. 933. On appeal it was held by the Circuit Court of Appeals, 
Second Circuit, that Chinese could not be deported under the provi- 
sions of the Immigration Act, but only under the Chinese Exclusion 
enactments, which alone applied to Chinese aliens. 181 Fed. 316, 104 
C. C. A. 535. But the Suprême Court, holding the Circuit Court of 
Appeals erred in its interprétation, said (Wong You v. United States, 
supra) : 

"By the language of the act [Immigration Act] any alien that enters tlie 
country unlawfully may be summarily deported by order of the Secretary of 
Commerce and Labor at any time within three years. It seems to us unwar- 
ranted to except tlie Chinese from this liability beeause there is an earlier, 
more cumbrous proceeding which this partlally overlaps." 
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Sections 20 and 21 of the Immigration Act provide for déportation 
only where the entry was within three years of the arrest, and con- 
cluding as we do that this record affords no basis for finding that this 
petitioner entered the United States within three years before his ar- 
rest, his déportation under the Immigration Act is unauthorized. 

The order of the District Court, discharging the writ of habeas cor- 
pus and remanding the petitioner, is reversed, and the cause remanded 
to tliat court, with direction to discharge the petitioner. 



WONG TUEN V. PRENTIS, Immigration Inspecter. 

(Circuit Court of Appeals, SeventLi Circuit. Aprll 11, 1910.) 

No. 2308. 

1. Aliens ©3354 — CniNESE Peesons — Déportation. 

To déport a Chinese person on the ground of his belng in the TJnlted 
States in violation of Immigration Act Feb. 20, 1907, c. 1134, 34 Stat. 898 
(Comp. St. 1913, 8§ 4242-42S9), in that he was a person llkely to become a 
public charge and that he entered without Inspection, it must appear 
that déportation proceedings were l)egun within three years after his 
entry. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
<©==>54.] 

2. Aliens <S=»54 — Entry — Uni,awful Entrt. 

That a Chinese person was foundi in a freight car billed and sealed 
f rom a point in New York, and passing thence into and out of Canada and 
l ack into the United States, after the car returned to the United States, 
does not show that the Chinese person entered the United States in viola- 
tion of law. 

[Ed. Note. — For other cases, see Ailens, Cent. Dig. § 112; Dec. Dig. 
<©==354.] 

3. Aliens <©=>54 — Depobtation — Uptlawful Entbt. 

l'roof that a Chinese person had been deported in November, 1910, for 
attempting to enter on a fraudulent certificate, does not show, nearly four 
yeai-s later, that his subséquent entry into the United Statos was within 
three years of the institution of proceedings for his déportation. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
<S=554.] 

Ajjpeal from the District Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

Pétition by Wong Yuen for a writ of habeas corpus against P. L. 
Prentis, Immigration Inspecter. From an order dismissing the writ 
and remanding petitioner, he appeals. Reversed, and cause remanded, 
with directions to discharge petitioner. 

Wm. R. Medaris, of Chicago, 111., for appellant. 
Chas. F. Clyne, M. L. Igoe, and Benjamin Epstein, ail of Chicago, 
111., for appeliee. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge. [1] In a proceeding under the Im- 
migration Act, the Secretary of Labor ordered the déportation of ap- 

<gr::oFor olher f-ases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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pellant, a Chinese, on the ground o£ his being in the United States in 
violation of the Immigration Act of February 20, 1907, as amended, 
in that he was a person liable to become a public charge at the time 
of his entry into the United States, and that he entered without the 
inspection contemplated by said act. Section 36, rule 12. Writ of 
habeas corpus to obtain his release was dismissed by the District Court, 
and the petitioner was ordered remanded, such action of that court be- 
ing involved in this appeal. Being brought under the procédure of the 
Immigration Act, we are met at the outset with the question whether 
there is évidence from which it may be fairly concluded that the pro- 
ceedings were begun within three years of petitioner's entry into the 
United States, an essential prerequisite in proceedings under that act, 

as we held in Moy Wing Sun v. Prentis, No. 2273, 234 Fed. 24, 

C. C. A. . 

Petitioner claims he was born in the United States, and that he nev- 
er departed therefrom. That he lived at Chicago quite a number of 
years, prior to about 4 years before his arrest, is without contradiction 
shown by the évidence. He maintains that on leaving Chicago he went 
to Boston, remaining there until, traveling west and intending ultimate- 
ly to go to Chicago, he was arrested at Gary, Ind. The government 
contends that he, with two other Chinese, was taken from a sealed 
Wabash Railroad freight car, which had started from New Jersey, 
passed into Canada, and again back into the United States at Détroit, 
on its way to Chicago ; that at Gary one of the trainmen became aware 
that there were persons inside of the car, and upon opening the car 
found petitioner and the other two, and had them placed in jail. Pe- 
titioner testified he was net in any freight car at ail, but that he came 
to Gary on a passenger train, and was walking along the railroad 
tracks when arrested. 

No évidence was oirered to prove this contention of the government, 
save that on the hearing Mr. Ebey, an immigration inspector before 
whom the hearing was had, and who also conducted it on the part of 
the government, made the following ofïer : 

"The government olïers in évidence the transeript of an examination of 
R. H. Deadman and C. M. Kitchey made in the immigration office September 
22d, and advises counsel for the alien that, if lie desires to submit any coun- 
ter statement from tliese witnesses, it wlll be received in évidence." 

The statements appear to be an unsigned transeript of what purport 
to be stenographers' notes of some conversation with Mr. Ebey, or 
examination by him, out of the présence of the accused or any one rep- 
resenting him, some days prior to his hearing. The statement recites 
that Deadman was sworn, but no certificate of any oath appears, nor 
anything to indicate who administered the oath. It does not appear 
that Ritchey was sworn at ail. 

Thèse men were Wabash train employés, running through Gary, and 
probably to Chicago, and it is fair to présume that, had the govern- 
ment desired, they would hâve been présent at the hearing, quite re- 
gardless of whether or not their attendance could hâve been compelled. 
Where the issue is far less grave than the right to réside in this coun- 
try of a human being claiming to be a citizen thereof, witnesses are 
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frequently and properly brought long distances and at much expansé 
to testify. The use by the government of ex parte statements of per- 
sons whose oral testimony would hâve been conveniently, readily, and 
inexpensively available might bear on the fairness of an administrative 
hearing such as this. Mr. Ebey's proposai to receive in évidence any 
counter statement of thèse men wliich counsel for the Chinese might 
succeed in procuring, while probably made in good faith and as an in- 
tended act of grâce, did not confer a privilège of any appréciable prac- 
tical benefit. 

[2] But the statements themselves merely say that three Chinese 
were taken f rom the car. Petitioner was not identified as one of those 
so taken. Some photographs of Chinese were submitted to Deadman, 
who said Chinamen ail looked alike to him. Deadman says the car 
was originally billed from Hoboken, N. J., and rebilled from Black 
Rock, N. Y. If sealed at one of thèse places, and the seal was first 
broken at Gary, Ind., then petitioner entered the car in the United 
States and remained in it continuously till he left it in the United 
States, and the fact that the car en route passed into and out of Canada 
would not of itself make unlawful petitioner's entry into the United 
States. 

Petitioner may hâve lied in saying he came to Gary on a passenger 
train, but it is not material whether he came thus or by f reight ; and, 
besides, proving him a liar does not of itself show his entry into this 
country within three years of his arrest. 

[3] It is claimed that he answers the description of a Chinese who 
was deported in November, 1910, for attempting to gain entry on a 
fraudulent certificate. But that déportation took place nearly four 
years before this arrest, and does not prove petitioner entered within 
three years before his arrest on the charge hère in issue. 

There is an entire want of évidence to show that the petitioner's ar- 
rest was within three years of his entry into the United States, and we 
therefore hold invalid this déportation proceeding under the Immigra- 
tion Act. 

The order of the District Cotu't, dismissing the writ of habeas cor- 
pus and remanding the petitioner, is reversed, and the cause is remand- 
ed, with direction to the court to discharge the prisoner. 



FRONTIER S. S. 00. v. CENTRAL COAL 00. 

(Circuit Court of Appeals, Seventh Circuit. April 18, 1916.) 

No. 2243. 

Shipping <g=>150 — Actions — Bill of Lading — Pbesumptions. 

Défendant entered into a contract with a slilpplng company to carry its 
coal for a whole season. Sucli company contracted with a second com- 
pany to transport defendant's coal, and the second company's manager en- 
gaged one of libelant's steanishlps for such pnrpose. The bill of ladlng 
issued by the master of libelant's vessel referred to the contract for the 
freight rate. In case of préviens shipments in libelant's vessels, defend- 

®=3For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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ant paid the company with whlch it contracted, and such company paid 
the actual carriers. Held that, while the law implles a promise to pay 
the freight, where there is a blll of ladlng, and acceptance by the con- 
signée is proven and unexplained, yet, in view of the knowledge of libel- 
ant and the préviens method of freight payments, such Implied promise 
was rebutted, though défendant accepted the coal transported in libel- 
ant's shlp, and the bill of lading Issued by the master provided for pay- 
ment at the agreed freight rate. 

[Ed. Note.— For other cases, see Shipplng, Cent. Dig. §§ 225, 226, 511; 
Dec. Dig. <g=Jl50.] 

Appeal f rom the District Court of the United States for the Eastern 
District of Wisconsin. 

Suit by the Frontier Steamship Company against the Central Coal, 
Company. From a judgment for défendant, plaintiff appeals. Af- 
firmed. 

Appellant, a New Yorlt corporation, is engaged In transportation upon the 
Great Lakes. Appellee Is a corporation of Wisconsin, and is a large dealer 
In coal. Appellant, on September 25, 1912, brought thls suit against appellee 
in the District Court to recover freight charges earned by its steamer Munro 
In carrying coal from Lorain, Ohio, and dellvering same to appellee at Mil- 
waukee, Wis. The record discloses the foUowlng facts and clrcumstances 
with référence to the transaction : 

Appellee contracted with Franklin Steamship Company and Fremont Steam- 
ship Company, jointly, for the transportation of ail coal whlch should be re- 
ceived by it at Milwaukee and Green Bay, Wis., and Escanaba, Mich., during 
the navigation season of 1909, and agreed to pay freight at the rate of 40 
cents per ton for coal delivered at Milwaukee, and 35 cents for coal delivered 
at the other two ports. Said Franklin and Fremont Companies subsequently, 
on May 27, 1909, through Herbert K. Oakes, thelr respective manager, entered 
into a contract with the Weston Transit Company, through W. M. Mills, its 
manager, whereby the latter company agreed to carry a part of such coal. The 
provisions of this latter contract essential to a considération of the case are 
as follows: 

"For and in considération of the rates of freight hereinafter named, the 
party of the second part [Weston Transit Company] hereby agrées to transport 
from Lake Erie ports, during the season of navigation of 1909, ail coal re- 
qulred by the Central Coal Company, of Milwaukee, Wis., * * * and said 
first parties agrée to f urnish such coal to said second party. • * • It is here- 
by agreed that the rate of freight to be paid for transporting said coal from 
lÂke Erie ports shall be as follows : To Escanaba, Michigan, 35 cents per ton 
of 2,000 pounds ; to Green Bay, Wisconsin, 35 cents -per ton of 2,000 pounds ; 
to Milwaukee, Wisconsin, 35 cents per ton of 2,000 pounds. AU of said coal 
to be conslgned to Central Coal Company, and unloaded at its docks at said 
ports." 

At the time thls contract was executed, appellant, through its agent, the 
Lake Transportation Company, was advised that the Franklin and Fremont 
Steamship Companies had the contract for carrying ail of appellee's coal de- 
livered at its docks at Milwaukee, Green Bay, and Escanaba. The contract 
follows the terms of and makes évident référence to the contract between 
appellee and the two steamship companies — Franklin and Fremont. So that 
there can be no doubt that both Mills and Sp«ddy, managers respectively of 
the Weston and Frontier Companies and the Lake Transportation Company, 
knew that appellee's contract was with the so-called Oakes companies. 

TJnder the above contract the Weston Transit Company transported and 
delivered to appellee during the season coal aggregating about 115,000 tons. 
Having but three boats of its own, it found it necessary to engage additional 
vessels for carrying thls tonnage. Its manager, Mills, belng also manager of 
appellant, as well as of other steamship companies, was in a position to and 
did place at the disposai of the Weston Transit Company, in performing its 
said contract of carriage, a number of boats whlch he thus controlled, in- 
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oludlng appellant's steamer Munro. It also appears that the Labe Transporta- 
tion Company as agent of appellant and under the management of said Mills, 
had to do with direetlng the movements of the latter's beats. On November 
17th and 30th respectively, the Munro, at the direction of the Lake Transporta- 
tion Company upon instructions from Mills, transported two cargoes of sald 
coal, aggregatlng between 19,000 and 20,000 tons, from Lorain, OMo, to Mll- 
waukee, as above stated, wBere appellee presented the blUs of lading which 
had been issued by the master of the ship, and receired the coal at its docks. 
It appears from the évidence that on ail coal transported by appellant's boats 
and dellvered to appellee prevlous to the two November cargoes in question, 
appellant recelved Its frelght charges from the Lake Transportation Company, 
the latter havlng recelved the same from the Franklin and Fremont Steamshlp 
Companies, to whom appellee had contraeted to make payment for the car- 
rlage of its season's coal. No demand for the frelght charges was made upon 
appellee by the master of the ship or appellant at the tlme of maklng dellvery 
of thèse Munro cargoes. Thereafter, on November 24th and December 7th, 
as it had done in ail prevlous like Instances, and wlthout any notice other 
than the sald bills of lading that it was expected to pay appellant the frelght 
therefor, appellee In good falth pald said freight charges to the Franklin and 
Fremont companies. Appellant, not havlng recelved the frelght thus eamed 
by its steamer Munro, brought suit to recover the same from appellee, baslng 
its suit upon the bills of lading coverlng sald cargoes. Thèse bllls of lading 
were in the usual form. One of them, omittlng its number and date, Is as fol- 
lows: 

"Shlpped in good order and condition by the Lorain Coal & Dock Com- 
pany for account and at the risk of whom It may concern on board the steamer 

J. G. Munro, whereof is master, bound for Milwaukee, Wis., the fol- 

lowing articles as hère marked and described, as addressed on the margin, or 
to his or their asslgns or consignées, upon paylng the frelght and charge» 
as noted below (danger of navigation, fire and collision excepted). 

"In wltness whereof the master of sald vessel hath affirmed to bllls 

of lading, of thls ténor and date, one of which being aeeomplished, the otherfs 
to stand void. 

Consignée and Destination. Description of Articles 

Central Coal Co., 400 

Milwaukee, 786 ,.. Net tons #8 Plttsburg 

Wis. Orescent % coal 

"Rate of frelght hereon is as agreed per net ton. C. E. Sayre." 

The District Court fouud the issues for the respondent and dismissed the 
llbel, wlth costs. The décision of the court tliat the receipt of the cargoes 
of coal with knowledge of the bills of lading set ont in the libel was not con- 
cluslve as to appellee's liability and that libelant was in law chargeable with 
knowledge of ail the facts pertaining to respondent's relation to the trausporta- 
tion of the two cargoes in question, is assigned as error. 

John B. Richards, of Buffalo, N. Y., for appellant. 
Frank S. Masten, of Cleveland, Ohio, for appellee. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). It 
is appellant's contention that the receipt of the bills of lading by ap- 
pellee and its acceptance of the two cargoes of coal covered thereby 
created an absolute liability on appellee's part to pay the freight charges 
to appellant. It is also contended that appellee is liable for the freight 
as consignor. It is no doubt the gênerai rule that the fact that a con- 
signée named in a bill of lading recelved by him which provides that 
the cargo is to be delivered upon his paying the freight, who accepts 
the goods described therein, is évidence sufficient to establish an im- 
plied promise to pay the freight charges to the carrier or shipowner, 
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in the absence of other qualifying circnmstances. Philadelphia R. 
R. Co. V. Barnard, Fed. Cas. No. 11,086; Hatch v. Tucker, 12 R. I. 
501, 34 Am. Rep. 707. In the latter case, after re-^lewing the author- 
ities, both English and American, the court concludes that: 

"The welght of authority, therefore, seeins to be that where there is a blU of 
ladlng, and the acceptanee by the consignée is proven and unexplained, the 
law will imply a promi.se to pay freight." 

To the same effect is Union Pacific R. Co. v. American Smelting 
& Refining Co., 202 Fed. 720, 723, 121 C. C. A. 182, citing Hatch v. 
Tucker, supra; Cock v. Ta)dor, 13 East. 399; Dougal v. Kemble, 3 
Bing. 383; Merian v. Funck, 4 Denio (N. Y.) 110; Pelayo v. Fox, 
9 Pa. 489; Blanchard v. Page, 8 Gray (Mass.) 281; North German 
Llovd V. Heule (D. C.) 44 Fed. 100, 10 L. R. A. 814; Taylor v. Fall 
River Iron Works (D. C.) 124 Fed. 826; Neilsen v. Jesup (D. C.) 
30 Fed. 138; Gates v. Ryan (D. C.) 37 Fed. 154; Davidson v. City 
Bank, 57 N. Y. 81, 85 ; Grant & Stone v. Wood, 21 N. J. Uw, 292, 
295, 47 Am. Dec. 162. 

And the reason for this rule, as said by the court in Union Pacific 
R. Co. V. American Smelting, etc., Co., supra, "is that the consignée 
accepts the goods with knowledge that the carrier looks to him for pay- 
ment of the transportation charges and vvaives his lien for them by 
delivery in reliance upon the consignee's implied promise, evidenced 
by his acceptanee of the goods, that he will pay the charges." The 
same implication arises if there be no bill of lading, provided the 
consignée accepts tlie goods knowing that the carrier expects him ta 
pay the charges. Same case, citing a number of authorities. 

In either case, the acceptanee of the goods under such circumstances 
constitutes but prima facie évidence of such promise on the part of 
the consignée. The question then is : Are the bills of lading hère in- 
volved, notwithstanding the other facts bearing upon that question, 
to be taken as conclusive évidence of such knowledge on the part of 
appellee? If not, and the other évidence in the record is considered, 
it is very clear, not only tliat appellee had no such knowledge, but 
also that, so far as the record discloses, there was wanting sufficient 
notice to advise appellee that appellant, at the time of making deliv- 
ery of the Munro cargoes in question, had any intention of holding 
appellee for the freight charges. 

It is legally deducible from the évidence that appellant was advised 
of the circumstances attending the whole transaction. Its agent, the 
Uake Transportation Company, was actually told by Oakes, manager 
of the Franklin and Fremont Steamship Companies, that those com- 
panies had the whole contract for carrying appellee's coal for that 
season. As such agent, it received ail payments for other cargoes of 
said coal from those companies. The contract between those com- 
panies and the Weston Transit Company discloses the existence of the 
original contract. Mills, manager of appellant, signed that contract, 
while the bills of lading themselves make such référence to that con- 
tract as to charge appellant with knowledge of its terms. Thus ap- 
pellant was chargeable with knowledge that appellee had contracted 
with the Franklin and Fremont Steamship Companies for carrying 
234 F.— 3 
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ail its season's coal, that the latter two companies had contractée! with 
the Weston Transit Company to carry part of that coal for them, and 
that through their common manager appellant was assisting the Wes- 
ton Transit Company in that service. 

Thèse facts, we hold, were sufficient to overcome any presumption 
which may hâve arisen from the circumstances attending the bills of 
lading in the premises. 

The judgment of the District Court is therefore affirmed. 



NOETHEEN COLOEADO COAL CO. v. UNITED STATES. 

UNITED STATES v. NOETHEEN COLOEADO COAL CO. et al. 

(Circuit Court of Appeals, Eightli Circuit. May 1, 1916.) 

Nos. 4437, 4438. 

1. Public Lands <S=>120 — Suir foe Oancellation^ of Patents — Bueden 01* 

Peoof. 

Where the United States has sliown that patents to public lands were 
obtained fraudulently, a subséquent purehaser, claiming through the 
patentées, has the burden of proving affirmatively that he was a good- 
faith purehaser. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. <©=îl20.] 

2. Mines and Minekals ®=>45 — Suit foe Cancellation of Patents — Bona 

FiDE Pubchasee. 

A coal Company acquired a bond for a deed to a large quantity of land, 
800 acres of which was then a part of the public domain and was known 
coal land. Subsequently the obliger obtained patents through dùmmy 
locators and conveyed the land to the company. Ileld, that the company 
was chargeable with linowledge of such facts that it was not entitled to 
protection as a bona fide purehaser. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 131; 
Dec. Dig. ®=345.] 

3. Mines and Minbeals <g=>ll — Entet of Coal Lands — Coepoeations. 

A corporation, which purehased coal lands previously patented to 
other entrymen, did not by such act "take the benefit" of the statute au- 
thorizlng a single entry only by an association or its members. withln the 
meanlng of Eev. St. § 2350 (Comp. St. 1913, § 4602), so as to disqualify Its 
stockholders from making personal entries. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 14, 
17; Dec. Dig. <S=>11.] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; Robert E. Lewis, Judge. 

Suit in equity by the United States against the Northern Colorado 
Coal Company and others. From the decree, both parties appeal. 
Affirmed. 

John A. Gordon, Asst. U. S. Atty., of Denver, Colo. (Harry B. 
Tedrow, U. S. Atty., of Denver, Colo., on the brief), for the United 
States. 

or other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Henry McAllister, Jr., of Denver, Colo. (N. E. Corthell, of Laramie, 
Wyo., and Joël F. Vaile and William N. Vaile, both of Denver, Colo., 
on the brief), for défendants. 

Before CARLAND, Circuit Judge, and AMIDON and VAN VAL- 
KENBURGH, District Judges. 

AMIDON, District Judge. This îs a suit brought by the United 
States to cancel patents for 1,280 acres of coal land situated in Lari- 
mer county, Colo. Title to 800 acres of the property is held by the 
défendant Coal Company as purchaser. The remaining 480 acres is 
held by the défendants Miller, Peters, and Smith under patents issued 
upon their individual entries. The bill asserts that the company dérives 
its title through dummy entrymen, and further asserts that the individ- 
ual défendants at the time they made their entries were stockholders 
of the Coal Company; and as it had already acquired coal lands in 
excess of the 320 acres allowed by the United States Revised Stat- 
utes, §§ 2348-2350 (Comp. St. 1913, §§ 4660-4662), they, as stock- 
holders, were disentitled to file individual claims. The trial court .en- 
tered a decree in favor of the government against the Coal Company, 
canceling the patents under which it claims, and dismissed the bill 
on the merits as against the individual défendants. Cross-appeals are 
brought to review the decree. 

To understand the case the facts must be stated more fully. Two 
brothers by the name of Riach executed a bond for a deed in favor 
of a Mr. Lee, bearing date December 16, 1902, binding them to con- 
vey to him by perfect title 4,240 acres of land, specifically described 
by tracts, and including the 800 acres involved in this suit. The bond 
was acknowledged and presumptively delivered January 9, 1903. On 
December 26, 1902, Mr. L,ee organized the défendant corporation, and 
became its secretary, and a member of its board of directors. Janu- 
ary 15, 1903, he entered into an agreement with the company binding 
himself to convey to it 3,600 acres of land, including 160 acres of the 
800 acres hère involved, also three mining claims, and a controlling 
interest in the stock of a gold and copper mining company. This agree- 
ment is acknowledged and was presumptively delivered March 22, 
1903. August 5, 1904, Lee released the company from ail existing 
obligations under this contract. On the same day he assigned to it his 
bond with the Riachs, the company acquiring ail his rights and assum- 
ing ail his obligations under the bond. 

Nearly two years afterwards one of the brothers, James C. Riach, 
employed dummy entrymen to give him the use of their names for 
the purpose of acquiring title to the 800 acres under the coal land stat- 
utes. Thèse entrymen appointed Mr. Riach their attorney to make 
and perfect the entries. He paid ail the expenses and the purchase 
priée of the land. The first of the entries was made in April, 1905, 
three of them in March, 1906, and the fifth in August, 1906. Re- 
ceiver's receipts were issued on the first claim in April, 1905, and on 
the other claims in 1906, at about the time the entries were made. As 
soon as the receiver's receipts were issued, deeds were executed for 
the property by the several entrymen to James C. Riach. Patents 
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were issued on the five daims as follows : Three in August, 1906, 
and two in July, 1907. James C. Riach executed a warranty deed for 
the 800 acres tO' the company in October, 1907. 

[1] It is conceded that under the law as declared by the Suprême 
Court in U. S. v. Keitel, 211 U. S. 370, 29 Sup. Ct. 123, 53 L. Ed. 
230, and U. S. v. Munday, 222 U. S. 175, 32 Sup. Ct. 53, 56 L. Ed. 
149, the patents as against the entrymen and Riach are void. The Coal 
Company must prevail, if at ail, as a good-faith purchaser. The law 
in regard to that défense, when title is derived through f raudulent pat- 
ents, has been greatly clarified by the décision of the Suprême Court 
in Wright-Blodgett Company v. United States, 236 U. S. 397, 35 Sup. 
Ct. 339, 59 E. Ed. 637. In many opinions language vvill be found to 
the effect that, when the government seeks to set aside a patent for 
fraud, the respect due to such instruments and the stability of titles 
emanating from the government demand that the case be established by 
clear and convincing proof. This rule has sometimes been extended 
so as to require the government to show, net only that the patent was 
obtained by fraud, but also that a purchaser acquiring title upon the 
faith of the patent had actual notice of the fraud. Such is not the 
law. AU that the government is required to do is to show that the pat- 
ent was obtained by fraud. It is then entitled to a cancellation of the 
patent, except as against a holder who can show that he acquired title 
to the land as a good-faith purchaser. That défense is affirmative. 
The burden of proving it rests upon the purchaser. The government 
is not required to show that he tool< the title with notice of the fraud. 
On the contrary, the burden is upon him to sliow that he acquired the 
title for a valuable considération and without notice. L'nder the law 
as thus declared in the Wright-Blodgett Case, the government hère 
is entitled to a cancellation of the patents, unless the coal company 
has shown by a prépondérance of the évidence that it is a good-faith 
purchaser. Has it discharged that burden ? For two reasons we thinl< 
the trial court properly held that it has not. 

[2] First. By taking from Mr. Lee the assignment of his bond for 
a deed, the Coal Company stepped into his shoes and sustains the same 
relations to the lands which he sustained. At the time this assignment 
was made the lands were still a part of the public domain, and re- 
mained such for nearly two years before the f raudulent entries were 
made. The company had actual knowledge that the lands were public 
lands. This is a fair inference from the language of the bond for the 
deed, and from the whole course of dealing between the parties. The 
officers of the company were also intimately familiar with the lands. 
Mr. Miller, its vice président, had visited the properties from time to 
time every year subséquent to the year 1902. He also had a coal 
claim of his own, which was situated within one mile of the several 
tracts vi'hich made up the 800 acres. During ail of this time he was 
on intimate terms with James C. Riach, and made his home when 
visiting the property at Mr. Riach's house. Other officers of the com- 
pany had a similar, though less extensive, knowledge of the properties. 
What is the fair import of the bond for a deed in the light of this 
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knowledge ? The company knew that the land was coal land, and that 
title could properly be obtained for it only in accordance with the coal 
land laws. Thèse laws limited Mr. Riach to 160 acres, and he had 
already exhausted that right. The only way in which he could acquire 
the title called for by his bond was to induce other entrymen to make 
entries for his benefit. The direct effect of the bond for a deed was 
to induce the Riachs to do just what they did. There was no other 
way in which they could f ulfill their contract. Notwithstanding the pro- 
tests "of the officers of the company that they did not know the entry- 
men personally, and did not know of the spécifie fraudaient acts of 
the Riachs, it is incredible that they did not intend that the Riachs 
should get title by means of entrymen who should be at ail times un- 
der their control. Counsel say in their brief : 

"The Riachs contract did not require that Riach must pursue a dishonest 
course in order to comply with its terras. It was entirely ijossible that other 
persons might in their own interests lawfuUy acquire thèse lands before 
Riach was obliged to convey title under his contract, in which event he would 
hâve to treat witli tliem in order to fulfll his contract." 

But is that argument based upon reasonable probability? Did the 
company intend that the Riachs should wait until independent entry- 
men should file upon thèse lands, and then take the chance of acquir- 
ing title from them, after they had obtained title from the government? 
To indulge in such an assumption would render the contract itself 
illusory. Whether the company would ever get title to the property 
would dépend upon two events, indefinite in time and wholly beyond 
the control of the company and its vendors, viz. : First, the making of 
entries by independent entrymen ; and, second, the willingness of such 
entrymen to part with their title after they had obtained it from the 
government. If the law is a practical science, courts must draw from 
circumstances and proofs the inferences which sensible and experienced 
men would draw from them. Acting upon that principle, it is our 
judgment that the bond for a deed contemplated that entries should 
be made for the benefit of the Riachs, and be at ail times subject to 
their control. Upon that interprétation the bond was an illégal con- 
tract because of its natural and probable tendency to induce a viola- 
tion of the law. By acquiring that bond the Coal Company became a 
party to its illégal purpose. 

The défendants hère crossed the line to which défendants in United 
States V. Clark, 138 Fed. 294, 70 C. C. A. 584, Id., 200 U. S. 601, 26 
Sup. Ct. 340, 50 L. Ed. 613, and United States v. Barber Lumber 
Company, 194 Fed. 24, 114 C. C. A. 44, drew perilously near. In those 
cases, however, there was no contract to convey specifically described 
portions of the public domain. In the Clark Case the défendant 
loaned money to one Cobban, and knew that it was to be used by 
him in acquiring lands, and there was further an understanding be- 
tween them that Clark would purchase timber lands of Cobban if, 
upon inspection, the timber and the title were found to be satisf actory ; 
but there never was, at any time, any agreement between them for the 
acquisition or conveyance of any spécifie tracts of public lands, 
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and ail the courts found as a fact that Clark had no knowledge of any 
fraudulent practices of Cobban. In the Barber Lumber Company Case 
défendant went one step nearer the line. In that case the défendant 
entered into a contract in vvriting with one Steunenberg for the convey- 
ance within six months of 25,000 acres of timber land. At the date 
of the contract the vendor had title to only 6,400 acres of the land 
and claims had been filed on only 5,000 acres more. This left 13,600 
acres for which entries would hâve to be made and title obtained. 
The contract, however, did not relate to any spécifie parcels of the 
public domain and the évidence clearly showed that the entries had 
been and were being rapidly made by persons acting independently 
of both Steunenberg and the défendant, and in antagonism to them. 
In the présent case the bond was between défendant and the Riachs, 
and bound them to acquire and convey title to spécifie tracts of coal 
land, which at the time were part of the public domain. For reasons 
which we hâve already explained, we think this contract contemplated 
a violation of the coal land statutes. 

Second. The trial court found, and in our judgment, was amply jus- 
tified by the évidence in finding, that the Coal Company had actual 
knowledge of the fraudulent practices of James C. Riach in obtaining 
the patents for the land. As already stated, Mr. Miller, its vice prési- 
dent, was on the most intimate terms with Riach during ail the time 
down to the issuance of the patents. When examined as to whether 
he ever talked with Mr. Miller in regard to the character of the en- 
tries, Mr. Riach's testimony is evasive. Again and again he was asked 
whether he discussed that subject with Mr. Miller, and he evaded an- 
swering the question. Finally, when pressed, he stated that he thought 
there was somè discussion of the subject. Mr. Miller testified at first 
that there was no such conversation, but, when pressed, he would do 
no more than say that he did not remember any such conversation. 
A plat of the varions lands will show how important the 800 acres 
were to the entire coal property. It is incredible to us that the sub- 
ject was not fully discussed between the Riachs and the officers of 
the Company. The company was paying out large sums of money for 
the title before the entries were made and while they were pending. 
It would require us to départ from the ordinary inferences of life 
to believe that the company did not keep itself informed as to the 
steps which were being taken to obtain the property for which it was 
paying. If its officers did not acquire such knowledge, they studiously 
avoided doing so for the purpose of making the défense which they 
hâve interposed in this suit. 

Some point is made of the fact that under the bond for the deed 
the considération was double the purchase price paid to the govern- 
ment, and under the contract with Mr. Lee it was some four times 
the price fixed by the statutes for coal lands. The évidence does not 
support this argument. It is based upon the assumption that ail the 
lands were of equal value. The contract, however, with Mr. Lee, 
covered gold and copper mining properties, and a controlling interest 
in a mining corporation. Both the bond and the contract also covered 
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water rights. We cannot attempt, therefore, to apportion the consid- 
ération and assume that ail the lands were of equal value. So far as 
the évidence shows, the considération paid for the lands hère involved 
may hâve beeii no greater than that paid to the government. 

In our judgment, the decree canceling the patents for the 800 acres 
was right, and should be affirmed. 

[3] The other branch of the decree requires only a few words. The 
appeal of the government rests upon the theory that the Coal Com- 
pany in acquiring title to the 800 acres "took the benefit" of the coal 
land lavvs within the meaning of that phrase as used in section 2350 
of the Revised Statutes. We do not think this contention is sound. 
In our judgment the phrase quoted requires that the corporation shall 
either file an association claira itself, or that it shall directly cause 
such a claim to be filed by others for its benefit. The Coal Company 
hère obtained its title not as a locator but as a purchaser. It did this, 
however, with guilty knowledge, both actual and presumed, of the fraud 
practiced by its grantor. But, as it took as purchaser, it cannot prop- 
erly be said to hâve "taken the benefit of the act," which requires that 
title shall be obtained either directly or indirectly by location. 

In the briefs there is some argument of the question whether a per- 
son who becomes a stockholder in a corporation that has previously 
taken out an association claim under the coal land laws becomes disen- 
titled to file an individual claim. We do not deem it necessary to dé- 
cide that question in the présent case. It can properly be disposed of 
without such a décision, and we deem it botter to defer deciding the 
question until its décision shall become necessary. 

The decree of the trial court will be affirmed upon both its branches. 



IIILL V. UNITED STATES. 

(Circuit Court of Appeals, Eightli Circuit. May 16, 1916.) 

No. 438,3. 

1. Public Laxds iS=>120 — Suit for Cakcellation of Patents— Buhden of 

PlîOOF. 

Iii a suit by tlie government for caneellation of patents to coal lands 
obtained by fraud, tlie défendant lia.s the burden of establlshing the dé- 
fense that he was a good-faith purchaser without notice by affirmative 
évidence. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. <@=3l20.] 

2. EVIDEKCB <S=»77(1) — INFEBENCE FROM FaILURE TO PbODUCE EVIDENCE. 

Fallure of a party to produce the only witness who lînows the facts 
authorizes the inference that the testimony would be adverse to hini. 
[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 9T; Dec. Dig. 

®=>77(1).] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado; Robert E. Lewis, Judge. 

<g=3For other cases aee same topic &. KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Suit in equity by the United States against Charles B. Hill. De- 
cree for complainant (217 Fed. 841), and défendant appeals. Affirmed. 

J. Poster Symes, of Denver, Colo. (Ivor O. Wingren, of Denver, 
Colo., on the brief), for appellant. 

Frank Hall, Sp. Asst. Atty. Gen. (Harry B. Tedrow, U. S. Atty., of 
Denver, Colo., on the brief), for the United States. 

Before CARLAND, Circuit Judge, and AMIDON and VAN VAL- 
KENBURGH, District Judges. 

AMIDON, District Judge. This is a suit by the government to 
cancel a patent and deed for 320 acres of coal land located in Colo- 
rado. The trial court entered a decree in accordance with the bill, 
and the défendant, Flill, appeals. 

The lands were filed on by a joint entry in the name of Lewis M. 
Allen and Charles D. Richards. Allen was a witness for the govern- 
ment, and testified that he gave the use of his name for $2.50; that 
he signed ail the papers at one time, including the deed and a power 
of attorney to perfect the location. After signing the papers he never 
had anything more to do with the entry, and never received any 
payment, except the $2.50. He did not know his associate, Richards, 
and the government was unable to trace or discover him. 

[1,2] It is too plain for discussion that this entry was fraudulent, 
and the défendant must prevail, if at ail, upon his défense as a bona 
fide purchaser. He hiniself resided in New York, and acquired title 
to the property through his brother, who resided in Colorado. The 
défense of good-faith purchaser is affirmative, and must be pleaded 
and proved by the défendant. Wright-Blodgett Co. v. United States, 
236 U. S. 397, 35 Sup. Ct. 339, 59 L. Ed. 637; Northern Colorado 

Coal Co. V. United States, 234 Fed. 34, C. C. A. . To estab- 

lish it he must show that he paid the considération to his grantor, and 
that he had no notice of his grantor's fraud. The défendant hère 
failed to establish either ground. He testified that he sent about 
$3,400 to his brother to be used in acquiring the property. He had 
no knowledge of what his brother did with the money — whether he 
paid it to the entrymen as a considération for the deed, or paid $3,200 
of it to the government as the purchase price of the land, and used 
the balance for incidental expenses in perfecting the entry. The cir- 
cumstances of the case justified the inference that the money was used 
for the latter purpose. The brother was not called as a witness. He 
alone knew the actual facts of the transaction. It was clearly in the 
defendant's power to hâve produced him, and the défense of good 
faith required him to do so. Failure to call this witness justifies the 
inference that, if he had been called, his testimony would bave been 
fatal to the defendant's case. . Choctaw, etc., Co. v. Newton, 140 
Fed. 225, 71 C. C. A. 655 ; Kirbv v. Tallmadge, 160 U. S. 379, 16 
Sup. Ct. 349, 40 h. Ed. 463; Wigmore on Evidence,, § 285. The 
évidence clearly showed that the brother was defendant's agent in the 
transaction. To establish the défense of good faith it was necessary 
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to show that he had no knowledge of the f raud underlying the entries, 
for notice to him would be just as fatal to the défense as notice to 
the défendant himself. Story's Equity Pleading, § 808. 
The judgment is affirmed. 



CHICAGO MILL & LUMBER CO. v. BOATMEN'S BANK. 

(Circuit Court of Appeals, Eighth Circuit. April 27, 1916.) 

No. 4570. 

Corporations ®=»?.80 — Liabiliïy fo-b Debts oi' Anotiiek Coiîporation— Pak- 
TiciPATioN IN Management. 

Where eue corporation owns or controls the entire property of miotlier, 
and opérâtes its plant and conducts its business as a departnient of its 
own business, it is responsible for the oljlisations of the controUed corpora- 
tion ; but such responsibility does not follow because a corporation, which 
is a large créditer of another of doubtful solvency, talces an interest in 
the business of the latter, or even because it takes au active part in its 
management for the sole purpose of protecting Its own interest as a cred- 
itor. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1540; Dec. 
Big. <&=5380.J 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action at law by the Boatmen's Bank against the Chicago Mill & 
Lumber Company. Judgment for plaintifif, and défendant brings error. 
Affirmed. 

George F. Haid and James C. Jones, both of St. Louis, Mo. (Jones, 
Hocker, Sullivan & Angert, of St. Louis, Mo., on the brief), for plain- 
tif? in error. 

Sears Lehmann, of St. Louis, Mo. (Lehmann & Lehmann, of St. 
Louis, Mo., on the brief), for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and ELLIOTT, Dis- 
trict Judge. 

ADAMS, Circuit Judge. The Boatmen's Bank, plaintiff below, sued 
the Chicago Mill & Lumber Company, a business corporation organiz- 
ed under the laws of Illinois, on a promissory note of $25,000. 

The défendant, for its answer, admitted liability on the note, but 
pleaded a counterclaim against the plaintiff: of this kind : It alleged 
that the bank was a créditer in a large amount of a corporation known 
as the Tiger Tail Mill & Land Company, and also an owner of a large 
part of its capital stock, and as such had the control and management 
of its business and property, for its own use and benefit; that the 
Paepcke-Leicht Lumber Company, another corporation, was the agent 
of the défendant; that, as such agent, it made certain loans and ad- 
vances to the bank, under the name of Tiger Tail Mill & Land Com- 
pany, and agreed to make certain purchases of lumber from it, the 
value and agreed price of which to be applied in réduction of the ad- 

©=3For ott](er cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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vances made and to be made; that afterwards the Paepcke Company, 
"acting as such agent, entered into certain contracts with the bank, under 
the name of the Tiger Tail Mill & Land Company, by the provisions 
of which the bank agreed to deliver to the Paepcke Company, as agent 
for the défendant, ail the output of its mill located at Tiger Tail, Tenn., 
during the period from September 8, 1910, to October 1, 1912 ; that 
the défendant, acting by and through its said agent, agreed to make 
certain advances of money as the Imnber output of the Tiger Tail 
Company should be loaded on barges for shipment to the défendant, 
and did from time to time make such advances, and from time to time 
loaned to the plaintiff other sums of money in addition to such ad- 
vances ; that the défendant from time to time received from plaintiff, 
under its name of Tiger Tail Mill & Land Company, various shipments 
of lumber, the value and contract price of which were credited to the 
plaintiff ; that the différence between the amount so advanced to plain- 
tiff and the value of the lumber received from plaintiff was $32,387.57, 
which (less the crédit of $4,445.18, which it concèdes) it avers the 
plaintiff agreed and promised to pay to the défendant, but bas failed to 
do so. 

Plaintiff, for its replication, denied each and every allégation of the 
counterclaim, and alleged that any such contract or agreement as de- 
fendant claims to hâve been made with it was beyond its power as a 
banking corporation. 

The case was tried to a jury, the défendant taking the burden of 
proof, and at the close of defendant's évidence the trial court, at the 
request of plaintiff's counsel, instructed the jury to find a verdict for 
the plaintiff for the fuU amount of the note sued on, and to find a ver- 
dict against the défendant and in favor of the plaintiff on defendant's 
counterclaim. On a verdict returned accordingly, judgment was enter- 
ed for the plaintiff, and the défendant Lumber Company prosecutes 
this writ of error, not complaining of the judgment against it on plain- 
tiff's cause of action, but complaining of the action of the court in di- 
recting a verdict against it on its counterclaim. 

The proof showed that the Tiger Tail Company was organized in 
1892 with a capital of $25,000, divided into 250 shares of $100 each, 
practically ail of which was taken by Henry C. Bagby and Joanna L. 
Bagby ; that some time af ter its organization Luther H. Conn became 
the owner of one-half of its capital stock, or 125 shares, the remaining 
125 shares being owned by the original incorporators— Henry C. Bagby 
and his wife, Joanna L. Bagby. Mr. Bagby became the président of 
the Company, and as such its chief executive ofïîcer, and continued so 
until 1906, during which time be secured for and on behalf of his Com- 
pany financial assistance from time to time from the Boatmen's Bank. 
During that time, and prior to July 25, 1906, the Tiger Tail Company 
became indebted to the bank in the total sum of $115,000, represented 
by its several promissory notes for various sums given from time to 
time as the exigencies of business required, upon which Luther H. 
Conn and Mrs. Bagby were indorsers ; and Mrs. Bagby was also then 
personally indebted to the bank in the sum of $14,000, represented by 
notes, upon which both Conn and McRee were indorsers. 
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At about this time the St. Louis Clearing House began to criticize 
the loans of the bank to the Tiger Tail Company, and the amount of 
the loan not being reduced gradually, or at ail, the indorsers became 
uneasy about the matter, and the bank itself became dissatisfied with 
the management of the company under Bagby, as its chief officer. As 
a resuit, a new deal was arranged by the parties interested, which was 
f ormally expressed in a contract of which the foUowing is a copy : 

"For and in considération of the sum of two thousand dollars ($2,000.00) to 
us this day in hand paid by Luther H. Oonn, of the city of St. Louis, we, H. 0. 
Bagby and Joanna L. Bagby, of the city of St. Louis, do by thèse présents 
jointly and severally bargain and sell, transfer, assign, and set over unto the 
said Luther H. Oonn, and unto his helrs and assigns, f crever, ail and every of 
our right, tltle, and interest in and to the stock of the Tiger Tail Mill & Land 
Company, a corporation, organlzed under tlie laws of the state of Missouri, 
with its principal office at the city of St. Louis ; it being our intention, for 
the considération above named, that ail right, title, and interest of whatever 
kind and description of either of us in or to our stock holdings in said company 
shall pass absolutely to said Luther H. Conn, free from any rights or claims 
on our behalf. And we do by thèse présents deliver to the said Luther H. Oonn 
ail and every of the certificates of stock as they aiipear of record in the record 
books of said corporation, issued to or in the name of either of us, or in the 
name of any other person or persons, and do authorize the said Luther H. 
Oonn to cause necessary transfers to be made on the record books of said com- 
pany. The undersigned do further transfer, assign, and set over unto the 
said Luther H. Conn any and ail claims of whatever kind and description 
which we may bave agalnst the Tiger Tail MlU & Land Company. 

"Said Luther H. Conn by thèse présents undertakes and agrées that the 
indorsement of Joanna L. Bagby on notes of the Tiger Tail Mill & Land Com- 
pany, held by Boatmen's Bank, aggregating approximatelv one hundred and 
flve thousand flve hundred dollars (.¥105,500,00), shall be canceled, so that the 
said Joanna L. Bagby shall be released from anv liability under said indorse- 
ment. The said Luther H. Conn further undertakes and agrées that the said 
Joanna L. Bagby shall be released from ail liabllltv on aecount of the exécu- 
tion by her of a certain note of fourteen thousand dollars ($14,000.00), now 
held by Boatmen's Bank. 

"Said Luther H. Conn further eovenants and does hereby release the said 
Joanna L. Bagby from any further liability on aceount of a certain contract 
of sale between the said Joanna L. Bagby and the said Luther H. Oonn of one 
anndred and twenty-flve (125) shares of said Tiger Tail Mill & Land Company; 
said contract being dated St. I>uis, Missouri, February 1, 1898. And the said 
Luther IL Oonn does hereby further undertake and agrée to secure from the 
Tiger Tail Mill & Land Company a release to the said H. C. Bagby and Joan- 
na L. Bagby of any and ail Indebtedness which may be due bv either of them 
to the said company, as they appear on the books of the company as of this 
date. 

"In witness whereof the undersigned bave set their hands at St. Louis, Mis- 
souri, this 25th day of July, 1906. [Signed] H. 0. Bagby. 

"Joanna L. Bagby. 
"Luther H. Conn. 

"Witness : Simon L. Boogher." 

Pur suant to the terms of this contract Mr. Conn secured cancella- 
tion and surrender by the bank of ail the notes upon which Mrs. Bagby 
was indorser, and the substitution in lieu thereof of the notes of the 
Tiger Tail Company, indorsed by himself, and secured by a pledge 
of ail the stock of the Tiger Tail Company, which was put up with the 
bank as collatéral security therefor. Afterwards, E. M. Hubbard, 
assistant cashier of the Boatmen's Bank, was elected président of the 
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Company, to succeed Mr. Bagby in that office, and, as frequently ex- 
pressed by ail concerned, to incidentally protect the interests of the 
bank, which was, as a créditer, so largely interested in the success 
of the Company, and one Harold J. Richards, was employed to be 
gênerai manager of the company, and as such to take charge of the 
actual conduct of its business at the mill. Mr. Conn, being then the 
owner of ail the capital stock of the company, transferred to Hubbard 
and Richards, each, 82 shares, or one-third thereof, subject, hovvever, 
to the pledge of the same to the bank for the payment of its debt. 

The new régime started out then with a debt of $115,000 due to the 
bank, represented by new notes upon which Mr. Conn, who was then 
considered entirely solvent, was indorser, and further secured by a 
pledge of ail the capital stock of the company. The Tiger Tail Com- 
pany soon made a contract with the défendant in this case, through its 
agent, the Paepcke Company, to ship its entire output to the défend- 
ant, the Chicago Company, and to secure f rom that company advances 
of money from time to time on shipments made and to be made to 
that company. In the meantime the business demanded the use of 
more money for its successful opération, and the bank undertook to 
furnish it, and did make such advances from time to time as were 
required by the Tiger Tail Company, until its debt had increased to 
$283,000. Bankruptcy of the Tiger Tail Company then supervened, 
and the bank was relegated to such relief, so far as the Tiger Tail 
Company was concerned, as the administration of the estate in bank- 
ruptcy afforded. 

The foregoing are the substantial and uncontroverted facts of the 
case. In addition to them, Mr. Richards, who was the manager of the 
company at its mill at Tiger Tail, Tenn., testified that he got his di- 
rections from Mr. Hubbard, who frequently conferred with Mr. Lack- 
land, the président of the bank, and that on one occasion Mr. Hub- 
bard told him the property was to be run by the bank. Mr. H. C. 
Bagby testified that Mr. Lackland told him he had put Hubbard in 
as président of the Tiger Tail Company. Mr. William Wilms, vice 
président and treasurer of the Paepcke Company, agent of the de- 
fendant, testified as f ollows : 

"Throughout our entire dealings in connection with the opérations of the 
Tiger Tail Plant, we were led to believe, and it was atlirmed to us and stated 
to us repeatedly, that the Boatmen's Bank owned asd controUed the prop- 
erty ; that Mr. Hubbard was in charge of the Tiger Tail Mill & Land prop- 
erty in order to protect the bank's interest in that investment." 

In addition to this, it appears that the bank loaned the Tiger Tail 
Company money without security, other than that already mentioned, 
and when the Clearing House examiner criticized the loan of the bank 
to the Tiger Tail. Company, a statement of its assets was obtained by 
Mr. Hubbard. It also appears that Mr. Conn took no active personal 
participation in the aflfairs of the company, and that the bank was the 
holder of ail the bills payable of the Tiger Tail Company. 

On this state of facts the defendant's contention was, and now is, 
that the bank so owned and controlled the Mill Company as to make 
it liable for debts contracted in the name of the latter company, and 
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also that the bank so undertook and promised to pay the excess due 
to the défendant as to render itself liable to it as on a direct promise 
to pay the same. The trial court ruled against thèse contentions, and 
held the proof to be insufficient to warrant, either a finding that the 
bank was the owner of the Tiger Tail Company, and, as such, liable 
for the payments of its debts, or that the bank ever promised to pay 
the debt due to the défendant; and on the defendant's évidence alone 
the court directed a verdict, and rendered a judgment, for the plain- 
tiff on the defendant's counterclaim, as well as the plaintifï's cause of 
action. An exception was taken to this ruling, and upon it the assign- 
ment of error is predicated. 

We think there was no error in this ruling. It is true that, apart 
from the question of ultra vires, not presently involved, when one 
corporation owns or controls the entire property of another, and op- 
érâtes its plant and conducts its business as a department of its own 
business, or as its alter ego, it is responsible for its obligations in- 
curred in so doing. American National Bank v. National Wall Paper 
Co., 23 C. C. A. 33, 77 Fed. 85 ; Westinghouse Electric & Manufactur- 
ing Co. V. Allis Chalmers Co., 100 C. C. A. 408, 176 Fed. 362; Phil- 
lips V. Railroad, 211 Mo. 419, 438, 111 S. W. 109, 17 h. R. A. (N. S.) 
1167, 124 Am. St. Rep. 786, 14 Ann. Cas. 742; Union Savings & 
Trust Co. V. Krumm (Wash.) 152 Pac. 681. 

Was the proof that the business of the Tiger Tail Company was 
a part of the business of the bank, or that the bank had control and 
management of its business, as a department of its own, sufficient to 
make its obligations the obligations of the bank? Counsel for plain- 
tiff in error contend that there was such actual évidence, or such fair 
and reasonable inferences deducible from that which was produced, 
as required a submission of this issue to the jury. 

They argue that Conn paid no considération for the Bagby stock, 
and that the pretended purchase by him was fictitious ; the real pur- 
chaser being the Boatmen's Bank. In our opinion, this argument is 
not well taken. There is some controversy as to whether the $2,000 
cash payment to Mrs. Bagby was ultimately paid by Conn, the Boat- 
men's Bank, or the Tiger Tail Company ; but this is of little importance 
when the greater considération paid by Conn is considered. Money 
was not the only considération for the trade. Conn undertook to 
and did secure the release of Mrs. Bagby from ail liability to the 
bank. He not only did that, but he subjected himself alone to liability 
as indorser on notes upon which Mrs. Bagby had been cosurety with 
him, amounting to $115,000. In other words, he took upon himself 
the sole liability for that debt and surrendered ail right of contribution 
from Mrs. Bagby. This manifestly was a good, valuable, and sufh- 
cient considération for the transfer of the stock to him. 

They argue that the transfer by Conn of a substantial part of the 
capital stock to Hubbard and Richards, without considération, demon- 
strates that Conn placed little or no value upon the stock. They 
forget, however, that it is a very common thing in business to stimu- 
late the zeal of employés by giving them an interest in the business, 
with a view of promoting their effîciency. They also argue that, be- 



i6 234 FEDERAL EEPOETBR 

cause the assistant cashier of the bank was made président of the 
Tiger Tail Company, a purpose was manifested to control the Com- 
pany by the bank. This argument overlooks the fact that the bank 
was a large créditer, and as such largely interested in the prosperity 
of the Gompany, and most naturally should désire to keep an oversight 
over its doings. 

It is further argued that proof of the déclarations of the président 
of the bank and of Mr. Hubbard, the assistant cashier, to the gênerai 
effect as already pointed out, and of Mr. Wilms as to the gênerai un- 
derstanding, indicate that the bank was the owner of the business of 
the Company, or was conducting it in its own behalf, or at least con- 
stituted évidence, taken in connection with other facts of the case, 
sufficient to require submission of the case to the jury. But, when the 
generality and doubtful import of those statements are considered, it 
is apparent that, in so far as the one attributed to the président of 
the bank is concerned, it cannot afford the basis of a finding that the 
président intended to admit that his bank was the owner of this ex- 
traneous business, and in so far as the statements are attributed to 
the assistant cashier, they are manifestly so outside the gênerai usage, 
custom, and course of dealing of banks and banking as to fall without 
the scope of his employment as assistant cashier, and in so far as they 
consist of a statement of Mr. Wilms, the vice président of the P'aepcke 
Company, as to what was generally understood the bank was doing, 
they were totally incompétent and valueless. 

Comprehensively speaking, they are alleasily and naturally ref érable 
to a legitimate and customary practice of keeping an oversight by a 
creditor over the business, management, and opérations of a debtor 
of doubtful solvency. Ail the facts of this case and ail the reasonable 
inferences deducible from them would not, in our opinion, hâve war- 
ranted a jury in finding either that the Boatmen's Bank was carrying 
on the business of the Tiger Tail Mill & Land Company as a part of 
its own, or that it ever promised to pay the défendant its demand 
against the Tiger Tail Company. 

We think there was no error in the direction by the District Court 
to find a verdict in this case in favor of the plaintifï on both its cause 
of action and the defendant's counterclaim. This conclusion renders 
any considération of the question of ultra vires, debated by counsel, 
unnecessary. 

The judgment is afîirmed. 
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DOYLB T. HAMILTON FISH COEP. 

(Circuit Court of Appeals, Second Carcuit June 6, 1916.) 

No. 274. 

1. JUDGMENT <©=»725(1) — CONCLTJSIVENESS — SCOPE Oï EsTOPPEL. 

As to matters whlch need not be detennlned, a Judgment Is not con- 
cluslve. 

[Ed. Note.— For other cases, see Judgment, Cent Dlg. §§ 1255-1257; 
Dec. Dig. ©=725(1).] 

2. Judgment ®=>713(1) — Estoppel — Scope of Estoppel. ' 

Where the finding of fact on whicli a conclusion of law Is based can 
be ascertalned with certainty from Oie judgment roll, such finding wlU 
constltute an estoppel. 

[Ed. Note.— For other cases, see Judgment, Cent Wg. §§ 1063, 1234-1237, 
1239; Dec. Dig. ®=j713(1).] 

3. CONTKACTS ■g=23 — ACCEPTANCE PeOPOSAL OF NeW CONDITIONS. 

A proposai of new conditions in response to an ofCer Is a refusai. 

[Ed. Note.— For other cases, see Contracts, Cent Dlg. §§ 96-99, 160; 
Dec. Dig. ©=23.] 

4. JUDGiiENT <S=>526 — Conclttsiveness — Opinions. 

It is Improper to détermine the scope of a judgment by the opinion 
rendered by the appellate court. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 969 ; Dec. Dlg. 

<S=526.] 

6. Judgment <©=3622(1) — Conclusiveness — Mattees Concluded. 

Défendant was the assignée of a lease oontalning provisions for re- 
newal. Plaintifif, the lessor, after expiration of the term, sued in the state 
courts, to dispossess défendant, on the ground that as no renewal had 
been eft'ected, he was holding over, but was defeated. Thereafter défend- 
ant who claimed a right to the appraised value of the buildings on the 
leasehold on the ground that no renewal had been offered hlm, sued 
plaintifE, who counterclaimed for the use and occupation of the premises 
down to the date of his answer. Défendants suit was dlsmissed, and 
plaintift was defeated in its counterclaim for use and occupation, save 
as to the period between the expiration of the ler»se and appraisal of the 
premises. Ileld, that as défendant would hâve been entltled to the value 
of the buildings, uuless plalntlflf offered a renewal, and as the déniai of 
recovery on plaintifC's counterclaim in defendant's action in the state 
court was a finding that the offer of renewal had been made and accepted, 
and a lease existed, such judgment is concluslve between the parties, in 
a subséquent suit by plalntifC for rent accrued, that plaintiff had offered a 
renewal, which had been accepted, and will bar a counterclaim by de- 
fendant for the value of the buildings. 

[Ed. Note. — For other cases, see Judgment, Cent Dlg. § 1136; Dec. 
Dig. <S=622(1).] 

6. Judgment i@=3622(1) — Conclusiveness — Fobmeb Judgment. 

Despite Code Clv. Proc. N. Y. § 1209, declaring that a final judgment 
dismis.sing the complaint does not prevent a new action, unless it express- 
ly déclares or appears by the judgment roll to be rendered on the merits, 
a judgment dismissing the counterclaim of a lessor for use and occupa- 
tion, save as to a small portion of the time durlng which the tenant was 
In possession and for which recovery was sought, Is a concluslve adjudica- 
tion that the lessor was not entltled to recover for the remalnder of the 

■E — .Pnr other cases see same topie & KEY-NUMBBR In ail Key-Numbered Digests & Indexe* 
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period, and in that manner rendered the judgment conclusive tliat a 
lease existed between the parties. 

[Ed. Note. — For otlier cases, see Judgment, Cent. Dig. § 1136; Dec. 
Dig. ®=a622(l).] 

7. Judgment (g=3719 — Jurisdiction of Court — Pleadings. 

The lessee, holding under lease providing for reuewal. sued to recover 
the appraised value of the buildings, on the ground that the lessor had 
not offered him a renewal, and the lessor counterclalmed for use and oc- 
cupation of the premises after the expiration of the lease, on the ground 
that its offer of renewal had l>een rejected. Rcld, that in such case the 
pleadlugs dld not prevent the court from finding that a lease existed be- 
tween the parties, and a Judgment so finding iw a conclusive adjudication 
of that' fact. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1240, 1250; 
Dec. Dig. <®=3719.] 

8. Election of Remédies «g^lS — Kffect of Election. 

VVhere a lease actnally existed, the fact that the lessor, under the mls- 
tak(>n bellef that no lease existed between the parties, sued for use and 
oecnpatiou of the premises, will not preclude recovery on the lease ou 
the ground that there was an élection of remédies, for there can be no 
such élection unless there is a cholce. 

[I{;d. Note. — For other cases, see Election of lieniedles. Cent. Dig. § 17; 
Dec. Dig. <S=>15.] 

In En-or to the District Court of the United States for the South- 
ern District of New York. 

Action by the Hamilton Fish Corporation against Alexander Doyie. 
There was a judgment for plaintifï, and défendant, whose counterclaim 
was dismissed, brings error. Affirmed. 

The statement of the case and opinion of Dearned Hand, District 
Judge, in the court below, is as f oliows : 

This Is an action for rent upon the renewal of a lease of premises on 
Tj'Ast Twentieth street in the clty of New York. The défendant was the as- 
signée of the former lease to the premises which had provisions for a renewal 
that are the cause of the controversy. The old terin expired on the Ist of 
November, 1907, but before that tlme the parties had not completed the ap- 
Iiraisal requlred by the terms of the lease for its renewal, nor had they in 
conséquence renewed the saine. During the iirst two weeks of November, 
1007. however, an appraisal was completed by flxing the value of the premises 
at .flS.OOO and of the buildings at .$5,000, as required. Thereupon, on the 18th 
day of November the plaintlff sent a letter to the défendant stating that the 
dlrectors of the jjlnintiff had declded to renew the gi-ound lease and had plac- 
ed the matter In the hands of their attorney. A considérable correspondence 
ensued, which it is not necessary to set forth in full, but it never resulted lu 
the lessee's acceiitlng or executing a wrltten renewal lease. The plalntifif 
now inslsts that the défendant becaine bound by accepting the offer of renew- 
al made by tlie letter of November 13th. The défendant urges that the minds 
of the parties never met upon a new contract beeause the plaintlff always at- 
tached to the renewal <!ertain terms which the défendant never aecepted. 

The right of renewal itself, as provlded in the original lease, of which the 
défendant was the assignée, provided that the lessor should liave the op- 
tion either to grant a renewal for 21 years at the appraised rent or to pay to 
the lessee the appraised value of the buildings. In the case of Zorkowskl v. 
Astor, 156 N. Y. 39.'î, 50 N. E. 983, the Court of Appeals of the state of New 
York had declared that the landlord must either pay for the buildings, or 
ofCer a renewal to the tenant which the latter might accept, but whleli, If he 
dld not, gave the landlord the buildings wlthout payment. It was therefore 
only If the landlord refused to renew, as he miglit do, that the tenant got bis 

<S:=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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right to the appralsed value ot the buildings. The plalntlfif having falled to 
compel the défendant to exécute or receive a written renewal lease, owing to 
the conditions imposed, sued to dispossess hlm in the Municipal Court, alleg- 
Ing that there was no lease outstanding between them, and that he was 
holding over. In this he was unsuceessful, as well before the Municipal Court 
as upon appeal to the Appellate Tenu of the Suprême Court. Thereupon, in 
June, 1&08, more than six months after the expiration of the lease, the de- 
fendant sued the plaintiff for the appraised value of the buildings, contendtng 
that the défendant had not ofEered him a renewal of the lease. The plaintiff 
answered and counterclalmed for the use and occupation of the premises from 
the Ist of November down to the date of his answer, which was November 30, 
1908. When this cause came on for trial the défendant (who was the plaintiff 
tlierein) was defeated in hia claim, and the plaintiff (who was the défend- 
ant) got judgment on his counterclaim for use and occupation up to the date 
claimed. The défendant (plaintiff therein) then appealed to the Appellate 
Division, which reversed the judgment (144 App. Div. 131, 128 N. Y. Supp. 
898), upon the ground that there had been a renewal of the lease on the 13th 
of November, 1907, and that therefore the plaintiff (défendant therein) could 
not recover on his counterclaim for use and occupation beyond that date. On 
the new trial the complaint was agaln dismissed and the plaintiff (défendant 
therein) reeovered judgment for use and occupation at the rate of the old rent, 
but only from the Ist to the 13th of November. The plaintiff (défendant 
therein) dld not appeal from the judgment on the counterclaim, but the de- 
fendant (plaintiff therein) appealed from the judgment dismissing his com- 
plaint on the merits, both to the Appellate Division and to the Court of Ap- 
peals, and in each case was defeated. 

The plaintiff, having failed to recover for the use and occupation after 
November 13th, thereupon sued the défendant in the state court for rent, the 
défendant removed to this court, and thereupon counterclalmed again for 
the value of the buildings. The plaintiff now is claiming for rent upon the 
renewal which was found to hâve existed in the judgment in the state court, 
and bases his claim upon two théories: First, that as matter of fa et the lease 
was renewed, as shown by the correapondence between the parties ; and, sec- 
ond, that it was conclusively determined that the lease had been renewed in 
the judgment in the state court. The défendant dénies each of thèse positions, 
and bases his counterclaim to the value of the buildings as appraised upon the 
theory that the landlord has never ofEered to renew the lease and has at 
length dispossessed him. 

[1-5] I shall first consider the effect of the judgment in the state court in 
Doyle V. Hamllton Fish Corporation. I agrée with the défendant that that 
judgment, in so far as it dismissed the complaint upon the merits, does not 
create an estoppel hère, though I thlnk it does raise a bar to the counterclaim. 
The plaintiff, indeed, does not urge that it does create an estoppel, and the 
New York Court of Appeals has sald that the second conclusion of law was 
not necessary to the judgment of dlsmissal when that was before them. This 
is true, because in Zorkowski v. Astor, 156 N. Y. 393, 50 N. E. 983, it was held 
that, in a lease of this sort the lessee's right to the buildings depended upon 
the lessor's failure to offer hlm any renewal but that, when the lessor dld 
offer the renewal, he must either aceept or reject the renewal, and in either 
event lose ail rights, exeept to the lease. Therefore it wa« whoUy Immaterial, 
in ascertaining whether the lessee should recover for the buildings, to décide 
more than the question whether the lessor had offered a renewal. If the court 
had found that the offer of renewal had been accepted, It would not hâve been 
an estoppel. Landon v. Clark, 221 Fed. 841, 137 C. O. A. 399. In disposing of 
the counterclaim, however, this question became necessary of solution, ) nd its 
answer created an estoppel for the following reasons: 

The plaintiff (défendant therein) in his counterclaim had sued for use and 
occupation from November 1, 1907, to November 30, 1908, at the rate of 
$1,300 ^er annum and it reeovered $20.58 for the use and occupation during 
the periôd from November 1, 1907, to November 13, 1907, which is in fact the 
old rent though not so stated. The facts which led to this déniai of the 
plaintiff's (défendants therein) claim for use and occupation from Nov«mber 
234 F.— 4 
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13, 1907, to Kovember 30, lOOS, therefore became a necessary condition to tho 
renditlon of the judgment Itself and ereated an estoppel. Wliat weré thèse 
facts? The eightli finding of fa et is tliat the lessor elected to renew and 
notified the lessee. The fourteentli finding of fact is that the lessee still re- 
mains in possession. The second conclusion of law finds that the parties after 
November 13, 1907, were in the relation of landlord and tenant, under the re- 
uewed lease. Tliis last is neither in form nor in fact a finding of fact, and 
as such It does not croate an estoppel ; but it présupposes some finding of 
fact, and If that finding of fact can be ascertalned with enough certainty from 
the judgment roll and tlie évidence, and was necessary to the judgment, it 
will in turn constitute an estoppel. Russell v. Place, 94 U. S. 606, 24 L. Ed. 
214. 

The relevant issue upon this question was joined by the thlrteenth article 
of the amended answer, which alleged that "the plalntlfC" (défendant hereln) 
"refused to accept the sald renewal," and by the fourth article of the reply, 
which denled that allégation of the thirteenth article and no other. The is- 
sue was therefore, whether the lessee liad or had not refused to accept the 
renewal, and the second conclusion of law could, under thèse pleadings hâve 
jtroceeded only upon the lessee's success upon that issue by a finding that the 
lessee had not so refused. It is true that tlie lessee might not hâve refused 
to accept the lease, and yet might not hâve accepted it ; he might hâve made 
no answer to the offer whatever, but this an examination of the évidence 
shows that he did not do. He answered the letter of November 13, 1907, by 
lils own letter of November 14, 1907, and then foUowed much further corre- 
s])ondence between tbe parties. This answer to the letter was either an accept- 
ance of the offer of renewal or it was a refusai, for to propose new conditions 
to an offer is to refuse the offer as it stands, as tiie défendant truly urges. 
Minn. & St. Louis R. Co. v. Columbus Rolling Mill Co., 119 U. S. 149, 7 Sup. 
et. 1G8, 30 L. Ed. 376. When therefore the issue of tlie lessee's refusai to 
accept was found against the lessor it could only be beeause the court in- 
terpreted the letter of November 14, 1907, as an acceptance, and upon this 
iiudiiig of fact only could it hâve concluded as matter of law, that there had 
been a renewal. The judgment roll and évidence show that the second conclu- 
sion of law which was necessary to support the judgment on the counterclaim, 
was itself supported by the finding of fact tliat the lessee had accepted the 
offer. 

While it is not proper to décide the scope of tlie judgment by the opinions 
reudered, at least it does not milltate against my conclusion that this was In 
fact the ratio decidendi. 

[6] One of the defendant's answers to this is that the judgment is not a 
bar, beeause it does not cxpressly say that the counterclaim was dismissed on 
the merits for the perlod after November 13th, and that this is necessary un- 
der section 1209 of the New York Code. AU the cases that hâve arlsen over 
that section hâve been where the complaiiit was altogether dismissed ; no- 
where has it been suggested that, where judgment is given upon a part only 
of a daim, it must recite that the coinplaint is dismissed as to the balance. 
Such a requlrement would be an idie refinement, unnecessary and artificial. 
A judgment for part only of several installments of rent upon a complaint is 
a bar to a second action for those not recovered. Davies v. New York, 93 N. 
Y. 250. I do not forget that the judgment in the case clted was entered ou 
consent, but that does not alïect its scope as a bar, liecause the consent Is to 
be read as extending to no more tlian the same judgment after trial. 

[7] The défendant further insists that the whole judgment, not only that 
part which disposed of the counterclaim, but that which dismissed the com- 
plaint, was vold, beeause the court had no jurisdiction of tlie matter under 
the pleadings. Ilis argument upon this point is as follows: The défendant 
(plaintjff therein) asserted that there was uo outstanding lease between the 
parties, beeause the lessor had refused to renew the lease. The plaintifl: (de- 
fendant therein) had also asserted that there was no outstanding lease be- 
tween the parties, beeause, although the lessor had elected to renew the lease, 
the lessee had refused to accept it. Hence the parties went to trial upon the 
fact, conceded in the i)leadings, that the lease had not been renewed. In giv- 
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!ng Judgment upon a flndlng that the lease was renewed on NoTember 13, 
1907, the court, therefore, dlsregarded the conoeded facts in the pleadings and 
exeeeded Its jurlsdictlon, under the rule, thoroughly well settled, that juris- 
âietlon is always limlted to clalms submitted to the court in the pleadings. 

This reasonlng confuses the légal effect of the pleadings wlth the facts 
pleaded. The parties dld not plead that there was no renewal but each 
pleaded a separate version of the facts from which it chanced to foUow, if 
true, that there was no renewal. The lessor pleaded that he had ofiCered to 
renew and that the lessec had not accepted. It so happened that, if both allé- 
gations were false or both true, there was no renewal; but, when each Issue 
was separately made, the court could not be compelled to dedde them hoth in 
the same way. It is only in case every possible combination would hâve ré- 
sultée in no renewal that the court would hâve necessarily reached the resuit 
of no renewal. 

The matter may be further lUustrated by the demanda of the parties. The 
lessor demanrîed the buildings free without the incubus of a renewal. The 
lessee demanded the price of the buildings without the incubus of a renewal. 
Therefore the défendant says the court was bound, however it found, to flnd 
that there was no renewal. The fallacy is that the parties, by mating oppo- 
site claims having a common condition, do not assent to the condition taken 
alone. The court got no consent from either party to décide the fate of the 
buildings without regard to the lease. The lessor may well hâve preferred the 
buildings wlth a renewal to no buildings at ail, and the lessee the price with 
a renewal to no price at ail ; at least, nothing in the pleadings gave the least 
warrant to the court to disregard such alternatives. The court had no right 
to break up the integrity of the claim of each by selecting ont a common term, 
as though they had agreed upon that term independently. 

It Is quite clear that the New York Court of Appeals interpreted the second 
conclusion of law in this sensé when the same arguments were made before 
It Judge Bartlett, on the motion for reargument, in answer to the argument 
that the pleadings, conceded the absence of a renewal, said that the rule in- 
voked applied only to facts, and that no finding of fact contradieted the 
pleadings ; that the finding of a renewal was only an inference based upon 
flndings of fact which the court was bound to suppose sufHdently supported 
in the évidence, and open to the court to find. He must hâve meant that it 
was open under the pleadings. It is quite true that he went on to say that 
the conclusion was immaterial, but this was tnae only because the court had 
before it only the judgment dismissing the complaint, to which no flndiug upon 
refusai or acceptance was necessary. I do not thlnk that the opinion is to be 
taken as holding that the impliod finding was unnecessary to so much of the 
Judgment on the counterclaim as refused any allowance for use and occupa- 
tion after November 13, 1907. 

[8] As to the défense of an élection, based upon the unsuccessful effort to 
dispossess the lessee upon allégations that there was no lease, it is enough to 
say that a party bas an élection only between existing, not supposed, rights. 
Bierce v. Hutchins, 205 U. S. 340, 27 Sup. Ct. 524, 51 L. Ed. 828. The plain- 
tifï could not destroy his rights under the lease hy mistakenly following other 
supposed rights which turned out not to exist. Tliat would be to put him, not 
to an élection, but to a correct estimate of his right under pain of forfeiture. 

I shall not décide the question independently as to whether the Appellate 
Division of the Suprême Court was right in its original décision which found 
In the defendant's answer of November 14, 1907, an unequivocal acceptance 
of the élection of November 13, 1907. Obviously the case was not like Stan- 
ley V. DowdesweU, L. R. 10 C. P. 102, because hère every détail of the lease 
was settUd, and nothing remained except to notify the lessee of his élection. 
The letter of November 14th might well be thought to contain no condition on 
Its acceptance, nothing more than a warning against the lessor's possible 
wrong constructiMi, a caution justified by the future as it developed, but nev- 
ertheless not a condition to the assent. That on November 14th the parties' 
minds had corne to a complète accord is certainly a most reasonable conclu- 
sion, but, however much 1 may agrée wlth it, it is redundant, as I view the 
efîect of the judgment, and I shall make no finding upon it. 
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Finally It Is plaln that tinless the plaintiff cati obtain relief in this action 
it must lose ail return for the defendant's occupation ol the premises from 
November 13, 1907. It has been beaten In the attempt to reeover for the rea- 
sonable value, includiug that based on the old rent, upon the theory that 
there was a lease. If it cannot now reeover on the new lease, it ean reeover 
iiothing. Thus the défendant wlU hâve enjoyed possession without paying any 
rent, certainly an inéquitable resuit. It is true that he will hâve to pay the 
new rent, but that was fixed by three disinterested persons, and is not likely 
to be unfair in aniount. He had it in his power to refuse the lease, but he 
clearly was uuwilling to do this, and so to lose his buildings. If he made 
no bénéficiai use of his possession vphile he had it, the fault was his, not the 
defendant's. 

As to the defendant's counterclaim in the case at bar, it needs no independ- 
ent considération, in view of the foregoing. 

The plaintiff may take judgment on tlie complaint, with costs, and dis- 
missing the counterclaim upon the merits. 

Max J. Kohler, of New York City, and Alexander Doyle, for plain- 
tiff in error. 

Montgomery & Peabody and John S. Montgomery, ail of New York 
City, for défendant in error. 

Before COXE, Circuit Judge, and HOUGH and MAYER, District 
Judges. 

PER CURIAM. We hâve read the clear and comprehensive opinion 
of Judge Learned Hand and nothing need be added to ils reasoning. 
We think his conclusions of law are fuUy sustained by the évidence, 
and therefore afiSrm the judgment, with costs, upon his opinion. 



COMPAGNIE GÉNÉRALE TRANSATLANTIQUE v. BUMP, 

(Circuit Court of Appeals, Second Circuit. June 6, 1916.) 

No. 293. 

1. SniPPiNQ <Ê=>166(5) — Carriage or Passengers — Actions — Jury Question. 

In an action by a passenger on a shlp, injured by a fall resultlng from 
a sudden lurch du ring a storm, the questions whether the passenger was 
gullty of contrlbutory négligence, antl whether the shlpowner was négli- 
gent in faillng to provide safeguards and in leaving a loose mat sllding 
about the passageway where the accident occurred, lield, under the évi- 
dence, for the jury. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 550; Dec. Dig. 
■Ê^loeiS).] 

2. Shipping iS=>166(1) — Cabriage of Passengers — Actions — Négligence. 

For a shipowner to leave a loose mat sliding about a passageway used 
by passengers when a violent storm was raging was négligence. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 538-546, 549; 
Dec. Dig. <S=3l66(l).] 

3. Shipping ©==166(1) — Carriage of Passengers — Shipowners. 

Where the servants of a shipowner placed a passenger in a position ex- 
posing her to iiijury, and under the circumstances she was unable to 
help herself, the shipowner is liable for not extendingi to her required 
protection. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 538-546, 549; 
Dec. Dig. €=100(1).] 

<S=iror other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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4. Evidence <S=>517 — Fobeign Laws — Interprétation. 

In an action agalnst a French steamship company, where relevant sec- 
tions of tlie French Civil Code were clear and plain, a translation is ad- 
missible, without interprétation by an attorney leamed in the law of 
France. 

[Ed. Note.^For other cases, see Evidence, Cent. Dig. § 2327 ; Dec. Dig. 
<S=517.] 

5. Appeal and Bbrob <S=3l026 — Review — Habmless Errob. 

Brrors in the conduct of a trial, whieh are inconsequential, do not war- 
rant a reversai. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4029, 
4030; Dec. Dig. <g==>1026.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Teresa M. Bump against the Compagnie Générale Trans- 
atlantique. There was a judgment for plaintiff, and défendant brings 
error. Afifirmed. 

The District Court entered a judgment upon the verdict of a jury- 
for $15,056.33 in favor of the plaintiff for injuries received by her 
while a passenger upon the steamship Rochambeau, owned by the de- 
fendant. The parties will be alluded to hereafter as they appeared in 
the District Court — as plaintiff and défendant. 

Joseph P. Nolan and John M. Nolan, both of New York City, for 
plaintiff in error. 

Abram I. Elkus and William M. Wherry, Jr., both of New York 
City, for défendant in error. 

Before COXE and WARD, Circuit Judges, and CHATFIELD, Dis- 
trict Judge. 

COXE, Circuit Judge. [1-3] The plaintiff was a passenger upon the 
defendant's ship, the Rochambeau. While in the custody and under 
the direction of the ship's captain she was seriously and permanently 
injured by reason of a fall occasioned by the violent lurching of the 
ship during a storm of more than ordinary violence. The plaintiff had 
a dog on board for which she had paid passage. She was not satisfied 
with the accommodation given the dog and complained to the captain 
regarding it. In reply he requested her to follow him, saying that he 
would show her where the dog could be cared for. They proceeded 
down two companionways to the main deck, the captain leading the 
way. After inspecting the dog's quarters they started to return and 
when they reached a broad passageway extending to a tide door which 
was closed and bolted, the ship took a sudden lurch and the plaintiff 
was thrown against the bolts and projections on this closed door and 
received the injuries complained of . There were no railings on either 
side of this passageway and the plaintiff testified that there was a 
loose mat, or jute runner, which slipped when the sudden lurch came 
and threw her off her feet. The question is, not what we would hâve 
found if we had been sitting as triers of the facts, but, was there suffi- 

4=»For other cases see same topic & KBY-NUMBER in ail Key-Numbereû Digests & Indexes 
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cient évidence of the defendant's négligence to warrant the jury in find- 
ing a verdict for the plaintiff. We think there was. 

The question of defendant's négligence and of the plaintiff's contrib- 
utory négligence were for the jury. It cannot be successfully asserted 
that the place where the accident happened was a dangerous place per 
se ; it was rendered dangerous by the prevalence of an unusually vio- 
lent storm. The plaintiff was, however, in the custody of the master 
of the ship, on whose judgment she had a right to rely. When he 
said, "Come with me. I will show you where your dog can go," she 
was justified in relying upori his superior knowledge and intelligence. 
It v^'as tantamount to saying "I know my ship and I know the force 
of the présent storm ; come with me and you will be safe." With such 
an implied assurance can négligence of the plaintiff be predicated of 
a compliance with the captain's direction? What passenger would 
hâve the temerity to say directly, or by implication, "Captain, I do not 
think you know what you are talking about; this storm is one of un- 
usual violence and we may be thrown down and seriously injured. I 
propose to stay where I am." Again, the plaintiff was warranted in 
assuming, if the way led through dangerous passages, that rails or 
ropes would be provided and that the rugs and mats on the floor would 
be securely fastened. There is no prêteuse that any ropes or rails were 
provided where the passagevt'ay crossed the broad space where the ac- 
cident occurred. Whether there was a loose mat, or runner, at the 
point where the plaintiff slipped and fell was a question for the jury. 
She testified, "I had already started and felt myself going, and at that 
moment the rug, the jute runner as it were, slipped." 

It can hardly be questioned that it was négligence to leave a loose 
mat sliding about the passage way when such a storm was raging. The 
jury may hâve found that this was what happened; it was clearly a 
question of fact. We think it plain that the court could not say as 
matter of law that the défendant was free from négligence or that the 
plaintiff was guilty of négligence. Both of thèse were questions for 
the jurv and their verdict was not against the évidence. Chicago 
Co. V. Lynch, 201 Fed. 70, 119 C. C. A. 408 ; The Prinzess Irène (D. C.) 
139 Fed. 810; The Annie L. Van Sciver (D. C.) 161 Fed. 640; Smith 
V. Steam Packet Co., 86 N. Y. 408. In Smith v. Steam Packet Ce, 
the Court of Appeals of New York says, at page 412 : 

"If the plaintiff was placed in a position, by tlie act of ttie defendant's 
servants, whicli exposecl lier to injury, and, under tlie circumstances, was 
unable to protect lierself, tlie défendant was liable for not exercising proper 
care in extending to lier such protection as was required." 

In Chicago Co. v. Lynch, the Circuit Court of Appeals for the Sev- 
enth Circuit says : 

"Error is assigned for not excludlng évidence of the slippery condition of 
tlie cabin floor. As we hâve seen, this was one of tlie attending circumstances 
to be considered by the jury in determining whether there was auy négli- 
gence. It was as pertinent, though perhaps not as influential, as the lurching 
of the vessel or tlie physical condition of the plaintiff." 

[4] The relevant sections of the French Civil Code, 1382, 1383 and 
1384, were received in évidence. They seem clear and understandable 
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and do not need the interprétation of a lawyer leamed in the law of 
France. If there was anything esoteric or complicated about thèse 
provisions it is possible that the services of a French lawyer might be 
required, but, with the translation admitted, the meaning of the law is 
so plain that no explanation was necessary. 

[5] Other alleged errors are argued, but we deem it unnecessary 
to discuss them in détail. In every hotly contested jury trial a lawyer 
who reads the record with a désire to find some action by the trial 
judge which is open to criticism, will generally be successful. The 
most learned and conscientious judge will frequently make a ruling 
which subséquent testimony and further reflection show to hâve been 
of doubtful propriety. But if it appears that the ruling was inconse- 
quential and that the resuit was a just and proper one, it would be a 
raanifest injustice because of such ruling to start the parties again up- 
on the weary pilgrimage through the courts. The principal question 
was one of fact — was the défendant acting through its agent, the mas- 
ter of the Rochambeau, guilty of négligence in inviting the complainant 
to go to the main deck of the vessel when a storm of extrême violence 
was raging? Should he hâve taken her to a part of the vessel where 
there were no railings or supports and where the mat or runner was 
loose on the floor? 

Thèse were questions of fact and the verdict has solved both of 
them in favor of the plaintiff. The place where the master took the 
plaintifï was not ordinarily dangerous, but the severe storm rendered 
it an unusually dangerous place. At least the jury were justified in 
finding it to be a dangerous place. The questions of négligence were 
properly submitted to the jury and their verdict in favor of the plain- 
tifï was fully justified by the évidence. 

The judgment is affirmed with costs. 

WARP, Circuit Judge, concurs in the resuit. 



ALCO FILM CORP. v. ALCO FILM SERVICE OF MINNESOTA. 

SAME V. PROGRESSIVE INV. CO. OF PORTLiiND, OR. 

(Circuit Court of Appeals, Second Circuit. June 10, 1010.) 

Nos. 149, 237. 

Bankruptct <g=s>293(4) — Summabt Obdeks— Jubisuictiow. 

Though appellants were adverse claimants, residing in other states, 
and tbe property, for tlie surrender of whicli the bankrupt's receiver mov- 
ed, was in other states, appellants, by their failure to move to quash the 
service of suunmons, or to except thereto, waived any right to object that 
the court of bankruptcy was without jurisdiction to enter a summary or- 
der in the premises. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 411, 417; 
Dec. Dig. <S=>293(4).] 

^=>For other cases see same tapie & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the bankruptcy of the Alco Fihn Corporation. On 
motion by receivers for an order against the Alco Film Service of 
Minnesota (the Sherjiian Feature Service) and against the Progressive 
Investment Company of Portland, Or. From orders in favor of the 
receiver, the Alco Film Service of Minnesota (Sherman Feature Serv- 
ice), appeals. Aifirmed. 

The following is the opinion in the court below of Mayer, District 
Judge : 

Tlie receivers hnve nioved for nn order directinE; respoiidents to tnni over 
certain motion jMcture films now In tlieir i>ossessioii nnd 70 per cent, of the 
recelpts obtalned b.v tliem from the rentals of sald motion plctures from tlie 
tlme they obtalned tbem to date. XJnder date of Sept(>mber 12, 1914, the baiik- 
rupt corporation (herelnafter called "Alco") and a partnership ktiown as the 
Hheruian Feature Comjniuy entered liito a wrltteu agreemeut b.v wliich tlie 
Sherman Company obtalned from Alco wliat the p-arties called tlio exclusive 
ajîency or tranchiKe, which !»ermittod the Sheniuin Company the exclusive 
right to obtaiu and exhibit picturcs r(>leased throusli the Alco. ïbls "fran- 
chlNe" covered Minnesota, Nortli Dakota, South Dakota, and Wisconsln. Alco 
retalned tltle and Sherman Oo. is referred to as the "lessee." 

l'aragraph 15 ijrovided: "It is distinctly understood and agreed that ail 
film furnished to the lessee is the i)roperty of the company and is leased to 
the lessee, and not sold or donated, and that ail lllnis must be returned to the 
company vv'ithin 12 niontlis of tlieir delivery to the lessee unless sucli tluie 
Is extended by written agreenient. * * * " 

Paragraph 14 iixed the compensation, or rental, or whatever the money re- 
quirement may be called, as folio «•.=!: "14. A sum eipial to 70 per cent, of the 
gross recelpts from ail plctures supplied hereunder sliall be remîtted by the 
lessee promptly * « * uot latcr than 6 p. m. of Monday of each weelv ; 
and failure so to remit may, at the oiJtiou of the comiiany, constltute a breach 
of this eontract and justify the company in withholding the production for 
the next ensuing weclc. while a répétition of the offense may, at the option 
of the company, constltute sufilcient reason for a. tei'nilnation of this agree- 
nient, and a conclusion and deteruùnation of the relationship herein and here- 
by estahlished In the manner hereinafter set forth for the cancellation of the 
sald eontract." The remaining 30 per cent, was to be the property of the 
"lessee." 

O'rtain plctures were forwarded to aiul received by the Sherman Company, 
and were exhibited hy it in Its allotted territory, and the Slierman Company 
accounted and paid rentals up to about December, 1914. On Jaruiary 26, 1915, 
the receivers were a])pointed and duly qualltied, and were autliorized to 
continue business. After deniand, the Sherman Company bas refused to ac- 
coiuit for the 70 per cent, or to return the lilms. ïlie ground of refusai is 
that the Alco was guilty of breach of its eontract, and dld not live up to its 
représentations, ail to the great damage of the Sherman Company. 

The Sherman Company (who were to do business as JMinnesota Klm Service) 
among other thlngs allèges that certain films proniised lo it were not deliv- 
ered and as a resuit: "(14) That owlng to the sald breach of eontract by the 
sald Alco Film Corporation, and the failure to deliver any further fllm pro- 
ductions or iihoto plays, the said Miimesota Fllm Service was in turn un- 
able to perform or carry out its contracts with exhibitors and others, and 
has suffered and will suffer great damage by reason of sald breach ; that said 
Minnesota Fllm Service had assumed obligations to provide films to said ex- 
hibitors and others under more than 20 contracts, ail of whicli contracts and 
obligations they hâve been compelled to break, and many claims for damages 
are now being made and will be made against them." 

It is further alleged; "(15) ïhat the said Minnesota Film Service now has 
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œrtain fllm productions or motion pietures delivered by the Alco Film Cor- 
poration in Its possession and imder its control and outside tlie state of New 
York, but by the terms of the said contract wlth tlie said Alco Film Corpora- 
tion It was to be and is entitled to retain ail films received by It initil the ex- 
piration of twelve months from delivery. * * « "(17) That neitlier of tbe 
copartners above referred to, nor any of the ofRcers of the Minnesota Film 
Service, réside in the Southern district of New Yorlv, and the said Minnesota 
Film Service has its principal office and place of business in the city of Mlnne- 
apolis, State of Minnesota, and has no office or place of business in the sai^ 
Southern district of New York." 

A summary order is resisted on the foUowlng grounds: (1) That respond- 
ents are adverse claimants. (2) That the order will be ineffective outside of 
the Southern district of New Yorlv, the property not being hère. 

The first objection proceeds upon the theory that, where facts are undis- 
puted, and only a question of law is involved, and the question of law is de- 
batable, the person resisting is an adverse claimant. Such is not the law. 
What Judge Hough said in Re Michaelis & Lindenian, 27 Am. Bankr. Rep., 
299, (D. C.) 196 Fed. 718, has recently been clearly reiterated by the Circuit 
Court of Api)eals for the Second Circuit, in Matter of K. & W. Skirt Company, 
222 Fed. 256, 13S C. C. A. 67, March 9, 1915, opinion by Judge Coxe. 

Assuming the facts to be as set forth by Mr. Davies in his affidavit sub- 
mitted on l)ehalf of the respondents, it becomes the duty of the court, upon an 
application of this kind, to détermine the law of the case. First, respondents 
hâve no lien; and, secondly, under the i)rinciple of Michaelis & Lindeman, 
supra, respondents cannot set ofl the receir)ts since the date of the flling of 
the pétition against tlieir claim for damages for a breach pi'lor tliereto. 
Tblrdly, tlie "twelve months" pr()\ision in section 15 merely nieans that the 
'lease," so called, is for that period. 

TJpon failur(> to account (remeniberlng always that the titie to the property 
reniained in Alco), Alco was entitled to bave its property returned. The re- 
spondents might refuse to pay over gross receipts and flght that battlc to its 
finish, but I see no theory upon which they could successfuUy retain the 
films. 

As to the second ground, I may observe that, while respondents bave cited 
many cases, it will be found that wlth a possible single exception they are not 
applicable. In I{e Waukesha Wator Co., 116 Fed. (D. C.) 1(X)9, for 'instance, 
service was niade outside of tbe jurlsdictlon. In Staunton v. Wooden, 179 
Fed. 61, 102 C. C. A. 855, it is not eutirely clear whether service was withiii 
the Northern district of California, or in Nevada. 1 am inciined to think it 
was in Nevada ; " but, in any event, as respondents in the proceediugs at bar 
were served in tliis jurisdictlon and the order is in personam, I think there is 
Ijower in this court to niake tbe order. 

If respondents should not return to the Southern district of New York and 
should refuse to délirer, tbe recel vers may or niay not flnd it necessary to take 
proceediugs ancillary to lay hold of the property; but that bridge may be 
crossed If the lourney takes tbe receivers tbat far. I couclude, therefore, 
that tbe receivers are entitled to a summary order directing the respondents 
to return the tilms. 

As the situation Is a practical one, which should be dealt with promptly 
and equitably, so far as possible, and as thèse films, from the production 
standpoint, hâve an uneertain life, I will autliorize and dire<-t the receivers to 
let respondents keep tbe films upon payment of the 70 per cent, for tbe period 
from fiUng pétition to date and hereafter, leaving the question as to receipts 
prior to the bankruptcy and tbe claims for damages to be settled later on. 

In respect of the varions pétitions to intervene, the motions will be granted ; 
but those rights and relations cannot be determined until the receivers get the 
films or the money. As the same priuciples apply to ail tbe peuding applica- 
tlo]is, a récital of tbe particular facts is not necessary, and similar orders 
will be made in ail the applications. 

While, in a sensé, it is not the court's business to compromise disputes, I 
think it would be to the interest of ail concerned if some fair and reasonable 
settlement could be arrived at, in order that everybody should get his just 



58 234 FEDERAL EBPORTEK 

share while the films liave an earning capacity. If Mr. Watkins States the 
facts correctly, his expérience has been especially unfortunate. 

H. W. Goddard, of New York City, for appellant. 
Milton M. Goldsmith, of New York City (L. Frankel and David 
Cohen, both of New York City, of counsel), for appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. The appellants in this case appeared specially, 
but not to raise the question of jurisdiction of their persons. Their 
theory was that they were adverse claimants, and that because they 
resided in other states, and the films which the court was asked to re- 
quire them to surrender were in other states, the United States District 
Court for the Southern District of New York had no jurisdiction to 
make any summary order in the premises. No motion was ever made 
to quash the service of process nor was any exception taken to it, either 
in the District Court or in this court. Conceding the service of process 
to hâve been invalid, the objection was waived. 

The orders of Judge Mayer are afïirmed, except that the référence 
to the film known as "Tillie's Punctured Romance" should be stricken 
out from the order in the case of the Progressive Investment Com- 
pany. 



In re CONTINENTAL ENGINE CO 

BAIRD V. SMITH. 

(Circuit Court of Appeals, Seventli Circuit. April 18, 1916.) 

No. 2309. 

1. Bankhuptct <g=>100(l)— Adjudication— Pebsons Estoppbd. 

Wliere the alleged bankrupt and a creditor resisted an involuntary péti- 
tion because a petitioning creditor's claim was invalid and not provable, 
but later consented to the adjudication, held, that the trustée was not es- 
topped from contesting the claim on behalf of ail, or any noncontesting, 
creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 60, 142, 143 ; 
Dec. Dig. <®=»100(1).] 

2. Bankruptcy <3=>339—Claims— Réduction. 

The réduction of an alleged debt to judgment in a state court before 
bankruptcy does not exempt it from attack by or on behalf of creditors 
who would be injuriously afCected by Its allowance in bankruptcy proceed- 
ings. 

[Ed. Notes.— For other cases, see Bankruptcy, Cent Dig, §§ 525, 526; 
Dec. Dig. <®=339.] 

3. Biixs and Notes <S=303— Deliveky— Additioxal Deliveet. 

Where the maker's président signed and handed a note to the payée 
as évidence of a commission he was to receive, and with the understand- 
ing that it was not to be effective until signed by the maker's treasurer, 
held, there was no delivery. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 93-103; 
Dec. Dig. <S=»63.] 

<®=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Corporations (3=429 — Presumptive Authobity &f Président— to Wiiom 

available. 

Any présomptive authorlty tliat the président of an Illinois business 
corporation niay hâve to exécute notes for its ordinary business transac- 
tions is not avallable to a paj'ee who linew the notes were given for other 
purposes. 

[Ed. Note.— For other cases, see Coi-porations, Cent. Dig. §§ 1720-1723, 
1725 ; Dec. Dig. ®=>420.] 

5. Corporations <S=>406(2) — Authoritt of Officers— Président. 

Neither the securing of new capital by selling additional stock, nor 
agreeiug to pay commissions for such sales, is an ordinary business trans- 
action, withln the implled povver of a corjioration's président, who acted 
as its gênerai manager. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1612 ; Dec. 
Dig. <®=5406(2).] 

6. Corporations <®=3414(2) — ^Authority of Officebs— Président— Note. 

A note signed by a corporation's président for commissions to be earned 
by selling the corporation's stock is invalid between the parties, when its 
making was unauthorized by the corporation's directors or shareholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1641 ; Dec. 
Dig. ©=5414(2).] 

7. BiLLS and Notes <S=>97(1) — Requisites — Failtjre of Considération. 

AVhere a note is given by a corporation for commissions to be earned 
by selling its stock, and the payée does nothing, tliere is a failure of con- 
sidération. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. § 166; 
Dec. Dig. <g==>97(l) ; Contracts, Cent. Dig. §§ 399, 400.] 

S. Biles and Notes <S=>354— Assignmeni'— Eights of Assignée — Statuts. 

L'nder Negotiable Instrument Law 111. (Laws 1907, p. 410) § 54, a trans- 
férée can recover only the amount paid for a note before receiving notice 
of defects in it. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 904, 905 ; 
Dec. DlG. <^:^35i.] 

9. BilijS and Notes <S=>332— Bona Fide Puroifaser— Actual Notice of Con- 
dition. 

The transférée of a note heUl to hâve taken it with notice, where he 
admitted having known where the payée got it and what It was for. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 805, 815, 
816 ; Dec. Dig. ©=332.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of lUinois. 

In the raatter of the bankruptcy of the Continental Engine Com- 
pany. From an order overruling the referee's disallowance of a claim 
filed against the bankrupt's estate, the trustée appeals. Reversed and 
remanded, with directions. 

Wm. H. Hartzell, of Quincy, IlL, for appellant. 
Wm. E. Rafferty, of Chicago, 111., for appellee. 

Before MACK and AESCHULER, Circuit Judges, and ANDER- 
SON, District Judge. 

MACK, Circuit Judge. Appeal from an order overruling the ref- 
eree's disallov^'ance of a claim filed against the bankrupt's estate and 
allowing it for $5,026, something less than the amount claimed. 

iS=3For other cases see same topic & KEY-NUMBEH in ail Key-Numbered Digests & Indexes 
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[1] 1. Smith was one of three petitioning creditors. The bankrupt 
and one créditer contested the pétition, asserting, inter aha, that Smith's 
daim was not valid and provable. Subsequently, however, and after 
a partial hearing, the adjudication was expressly consented to and 
the order of adjudication was entered. For the reasons fully stated by 
Judge Sanborn in his dissenting opinion in Ayres v. Cône, 138 Fed. 
778, 71 C. C. A. 144, with which we entirely agrée, this adjudication 
cannot estop the trustée acting on behalf of ail creditors or any non- 
contesting creditors from denying the validity and provability of 
Smith's claim. 

[2] 2. The claim was founded on a judgment rendered by default 
in the state court. The réduction of an alleged debt to judgment in a 
State court before bankruptcy does not exempt it from attack by or on 
behalf of creditors who would be injuriously affected by its allow- 
ance, when such allowance is sought in bankruptcy proceedings. 
Chandler v. Thompson, 120 Fed. 940, 57 C. C. A. 230. 

3. The judgment was rendered on a demand note for $5,000, dated 
March 27, 1913, and executed in the name of the bankrupt by its 
président. It was purchased by the claimant on April 10, 1913, for 
$2,500, of which $600 was paid in cash and $320 in driblets thereafter. 
No more appears ever to hâve been paid. Suit thereon was begun 
April 18, 1913, and the bankruptcy pétition was filed June 16, 1913. 

[3,] (a) The note was never delivered as a note. Under the un- 
contradicted testimony, it was handed to the payée simply as évidence 
of a commission that he was to receive for selling bankrupt's increased 
capital stock, but not to be effective until signed by bankrupt's treas- 
urer in accordance with the by-laws requiring both signatures. Storey 
V. Storey, 214 Fed. 973, 131 C. C. A. 269. 

[4-6] (b) Whatever may be the presumptive authority of the prési- 
dent of an Illinois business corporation to exécute notes for its ordi- 
nary business transactions (see cases cited in Hallett v. St. Vincent 
Collège, 201 Fed. 471, 119 C. C. A. 647), there is no such presumption 
in favor of a payée who knows that the notes were given for other 
purposes. Neither securing f resh capital by the sale of additional stock, 
nor contracting to pay commissions therefor, is an ordinary business 
transaction of the corporation, within the implied powers of the prési- 
dent acting as gênerai manager ; so that, irrespective of the by-laws 
or tlie spécifie condition upon which alone the note was to become 
effective, it was invalid as between the parties, because unauthorized 
either by the directors or the shareholders of the bankrupt. 

[7] (c) The considération totally f ailed ; the payée did absolutely 
nothing that would hâve entitled him to commissions, even had the 
exécution of the contract or note been duly authorized; and the deal 
was off before the transfer to Smith. 

[8, 9] (d) As Smith bas not even paid the agreed purchase price, 
his claim could in no event exceed the amount paid (Illinois Neg. 
Instr. Act [Laws 1907, p. 410] § 54), even if he were otherwise a 
holder in due course. But in view of his own testimony, that he knew 
where the payée got the note and what it was for, and irrespective of 
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any possible charge of constructive notice because of the inadéquate 
price paid, he must be held to hâve had actual notice of ail the facts. 
The order allowing the claim must be reversed, and the cause re- 
manded, with directions to sustain the objections and to disallow the 
claim. 



THE EDWARD G. MUREAY. 

(Circuit Court of Appeals, Second Circuit. May 24, 1916.) 

No. 260. 

1. Collision <st=>67— Stabboard Hand Rule— Application. 

The starlioard hand rule does uot apply where one of the vessels is not 
on any course, but Is maneuvering a tow and in effect stationary. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 85, 86; Dec. 
Dig. <®=»67.] 

2. Collision >©=72(2) — Très witii Tows—Common Faults. 

A collision in the daytime near the middle of East River between a 
loaded car float, which her tug had taken out from a slip on a hawser and 
was turning, so as to take her in tow alongside, and a tug and tow coming 
upstream, held due to faults of both tugs ; the tug of the car float, which 
was on her up-river side pushlng, being in fault for not maiiitaining a 
lookout on the tow, in conséquence of which she did not see the approaeh- 
ing tug, and the latter for not stopplng sooner. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 102 ; Dec. Dig. 
©==72(2).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the Susquehanna Coal Company, 
owner of the steam tug Paoli and barge Devon, against the steam tug 
Edward G. Murray, the Edward G. Murray Lighterage & Transpor- 
tation Company, claimant, and the New York Central Car Float No. 
46, the New York Central & Hudson River Railroad Company, claim- 
ant. Decree for respondents, and libelant appeals. Modified. 

Oscar Dibble Duncan and Warner C. Pyne, both of New York City, 
for appellant. 

William J. Martin and George V. A. McCloskey, both of New York 
City, for appellee Murray Lighterage & Transportation Co. 

T. Catesby Jones, of New York City, for appellee New York Cent. 
& H. R. R. Co. 

Before COXE and WARD, Circuit Judges, and HOUGH, District 
Judge. 

COXE, Circuit Judge. The collision in question occurred in the 
middle of the East River at about 3:30 p. m. on February 20, 1914. 
The steam tug Paoli was proceeding up the river with the coal barge 
Devon in tow on her port side. She collided with the New York 
Central car float No. 46 which was lying in the river about opposite 
Wall Street. The tug Murray had towed the No. 46 from between 
Piers 14 and 15 East River to the position as stated above and had 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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cast off lier lines. She intended to shove the bow of the float clown 
stream and take her alongside prior to towing her to her destination, 
which was the West Shore Railroad docks at Weeliawken. The float 
had on board twelve loaded cars. It was necessary for the Murray 
to tow the float out of the slip between Piers 14 and 15 by a short 
hawser and so maneuver in the middle of the river that she could get 
the float's toggle end down stream. Up to this time the Murray had 
done nothing to warrant holding her liable for the collision which aft- 
erwards followed. She was on the Brooklyn side near the center of 
the river. While in that position the Paoli with her tow came up the 
river. The Paoli's master saw the car float and the tug's stack when 
they were about a third of a mile away. The Murray's master could 
not see over the float and there was no lookout thereon. The Paoli 
saw the car float in the middle of the river as stated above and kept 
on until, as the District Judge finds, she took a rank sheer just before 
the collision. As there was plenty of room in the river, there was no 
necessity for the Paoli to keep on when it was plain that the float 
and tug were stopped — the tug apparently in distress and without 
control. 

[1] We do not think the starboard hand rule applies to this situa- 
tion for the reason that the vessels were not approaching each other ; 
the tug and car float were lying in the middle of the river and were 
not under way at ail. 

The boats were not approaching on courses which involved risk 
of collision. The Murray and the car float were not on any course 
but were moving back and forth on the Brooklyn side of the center 
of the river. Unless an observer knew of her gênerai destination 
from the business in which the tug and float were engaged, lie could 
not bave told whether the Murray's ultimate course was up or down 
the river. 

[2] We are inclined to think that both vessels were négligent. The 
Murray should not bave attenipted to turn the unwieldy car float 
around and make f ast to her side when her master could not see over 
the car float and did not knovv the exact course and destination of 
the Paob. There was no lookout on the float to warn him of the ap- 
proach of the Paoli and her tow. The car float was not négligent as 
she was wholly under the control of the Murray and could do nothing 
to prevent the collision. 

We are of the opinion that the damages should be divided between 
the two tugs. The PaoH is liable for proceeding until it was plain 
that she could not do so without collision and the Murray is liable 
for blocking the center of the river without a lookout on the float and 
without informing the Paoli by proper signais of the danger in at- 
tempting to pass such an unwieldly structure as the loaded car float 
until the Murray had got full control of her. Apparently the Murray 
neither saw the Paoli nor heard the whistles which she says were 
sounded. If there had been a lookout on the car float, he would bave 
seen the approaching danger and warned the Murray in time. Such 
knowledge would probably hâve prevented the collision or at least 
lessened its force and the f allure to take so obvious a précaution was 
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a serious fault. Especially was this so in view of the testimony of 
the master of the Murray as foUows: 

"Q. Before the collision oceurred did you see something of the approach 
of the Paoli? A. I did not. Q. Did you hear anything? A. I did not. Q. 
What were you doing at the time the collision happened, were you pushing on 
the carfloat? A. Pushing under one bell, yes, sir." 

It seems obvious that if a lookout had been stationed on the float 
the situation would hâve been known in time to prevent the collision 
or greatly to mitigate its force. 

The decree is reversed with costs of this court to the appellant and 
the decree is modified so as to hold both vessels jointly liable. 



PRANSIOLI et al. v. PREST-0-LITE CO. 
(Circuit Court of Appeals, Sixth Circuit. June 30, 1916.) 

No. 2G91. 

Teade-Mabks and Trade-Names <S=3lOO — Injuxctions — Conditions. 

Where défendants, who had engagea in the practice of reflUing Prest-0- 
Lite tanks, whieh are tanks fllled with acétylène gas and are used on 
motor cars, without obliterating the Prest-0-Lite Company's name and 
trade-mark, they wlll, on appeal from an order enjoining them from con- 
tinuing such practice, be presumed, the Prest-0-Lite Company consenting 
to modification of the order to conform to an order in another case, whieh 
did not necessarlly require absolute oblitération, to agrée to such modiflca,- 
tion, it heing in their favor. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 114 ; Dec. Dig. ©=5100.] 

Appeal from the District Court of the United States for the West- 
ern EHstrict of Tennessee ; John E. McCall, Judge. 

Suit by the Prest-O-Lite Company against Frank T. Fransioli and 
others. From an order granting a temporary injunction, défendants 
appeal. Remanded, with directions to modify order. 

P. M. Canale, of Memphis, Tenn., for appellants. 

Wright, Miles, Waring & Walker, of Memphis, Tenn., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

PER CURIAM. The Prest-O-Lite Company, a manufacturer and 
distributor of acétylène gas for lighting automobiles and other vehi- 
cles, brought suit to restrain alleged unfair compétition and infringe- 
ment of trade-mark by the copartnership called the Blufï City Weld- 
ing Company, whieh acted as sales agent for the Memphis Acétylène 
Gas Company, whieh latter company was permitted to become a co- 
de fendant. Plaintiff stores its gas in portable, copper-plated steel 
cylinders, the container being marked "Prest-O-Lite Gas Tank" and 
bearing plaintifif's corporate name as manufacturer, etched in the métal 
surface of the cylinder, together with a notice licensing its sale and use 
only when filled with gas and acétone compressed by plaintifï, who 

C=3For other cases see same toptc & KEY-NUMBHR in aU Key-Numbered Oigests & Indexes 
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furnishes its customers in the first instance with the filled package, the 
empty container being exchanged for filled packages under a System 
and on terms described in the opinion of this court in Prest-O-Lite 
Co. V. Davis, 215 Fed. 349, 131 C. C. A. 491, where also plaintifï's 
trade-mark rights are set forth. The gist of the charge against de- 
fendants is that they are recharging empty Prest-0-Lite containers 
with gas made by the Memphis Company, and in effect selling Prest- 
O-Lite tanks charged with the gas referred to. CoUins and others, 
who own Prest-O'-Lite tanks, and hâve been in the habit of having 
them refilled by défendants (as well as by another party) at priées said 
to be much less than charged by the Prest-O-Lite Company, were 
given leave to intervene for the protection of their asserted right to 
continue such practice. The appeal is from an order granting a tem- 
porary injunction restraining défendants, in substance, from refilling 
Prest-O-Lite tanks with any material, and from dealing in such tanks 
refilled by others than plaintifï, without in ail cases removing or ob- 
literating plaintifï's trade-mark, and from passing ofï such refilled 
tanks as Prest-O-Lite gas tanks, exchanges, or refills. 

The prominent grounds on which défendants contest plaintifï's right 
to the relief granted are : (1) That défendants hâve not been guilty 
of f raud or unfair trade ; and (2) that the attempt to limit the use to 
which plaintifï's gas tanks shall be put after sale by plaintifï is void, 
whether rested upon trade-mark rights or the System of exchanging 
filled for empty tanks. 

The case difl'ers in no essential feature from the Davis Case, and 
défendants' contentions in the instant case are, with one exception, 
fuUy covered by what was said in the former case and in the opinion 
rendered by Judge Hollister in that case in the District Court. 209 
Fed. 917. The views announced by us in the Davis Case are in har- 
mony with the décision of the Circuit Court of Appeals of the Seventh 
Circuit in Searchlight Gas Co. v. Prest-O-Dite Co., 215 Fed. 692, 131 
C. C. A. 626, and the décision of the Circuit Court of Appeals for the 
Eighth Circuit in Prest-O-Lite Co. v. Heiden, 219 Fed. 845, 135 C. 
C. A. 515, L. R. A. 1915F, 945. On the authority of thèse décisions, 
the order appealed from must be affirmed except in one particular : 
it forbids the refilling of or dealing in Prest-O-Lite tanks without 
"completely removing and permanently obliterating from said cylin- 
ders or tanks the said trade-mark 'Prest-O-Lite,' " etc. Défendants' 
only attempt to obliterate the trade-mark "Prest-O-Lite" is by cover- 
ing it over with black paint. Such covering is no more permanent 
than the covering by printed paper label, held in the Searchlight, Davis, 
and Heiden Cases to be an insufficient oblitération. But by an amend- 
ment of the oblitération provision of the order in the Davis Case (made 
after the décision of the District Court in the instant case and subsé- 
quent to the amendment of the order in the Searchlight Case) the re- 
filling or dealing in refilled Prest-O-Lite tanks was forbidden without 
"replating or enameling the outer surface of such cylinders or tanks 
so that the name of the Prest-O-Lite Company and the word 'Prest- 
O-Lite' shall be obliterated to the complète extent that either plating 
or enameling can be made to so obliterate, and such oblitération by 
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plating or enameling shall not be dispensed with, no matter how such 
name and trade-mark appear, whether plated, etched, or otherwise, 
and without in addition thereto plating or stamping on the outer sur- 
face of the tank in legible and permanent form notice that such tank 
has been refilled or recharged by the défendants or their agents." 

Défendants, by their brief (presumably written before they learned 
of our amended order in the Davis Case), ask that the order, unless 
reversed, be made to conform to that in the Searchlight Case, which 
difïers somewhat f rom that in the Davis Case. Plaintifï now consents 
to amendment conformably to that had in the latter case. We take it 
for granted that défendant would rather bave the order conf ormed to 
that in the Davis Case than to hâve it affirmed. 

The record is accordingly remanded to the District Court, with di- 
rections to modify the order so as to conform substantially to the 
amended order in the Davis Case. The costs of this court vi^ill be 
divided. 



In re LESSER. 

In re INTERNATIONAL TRUST CO. 

(Circuit Court of Appeals, Second Circuit. June 6, 1916.) 

No. 283. 

Bankruptct <©=>408(1) — Discharge — Geounds fok Refusal — Perjurt in 
Other Pkoceedings. 

Bankr. Act July ], 1898, c. 541, § 14b, 30 Stat. 550 (Comp. St. 191.3, § 
9598), provides for ttie granting of discharges unless the bankrupt shall 
hâve committed an offense punishable by imprisonment, or shall hâve 
been guilty of certain other enumerated acts. Section 29a (section 9613) 
denounees the offense of conversion or misapproprlation by a trustée of 
property belonging to a bankrupt estate, as well as the offense of maklng 
false oaths in bankruptcy proceedings. Ileld,, that any perjury commit- 
ted by a bankrupt in any bankruptcy proceeding, though it be not his 
own case, is ground for refusal of a discharge; the statute plainly indi- 
catlng that it was not llmited to the bankruptcy in which the discharge 
was sought. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 732; Dec. 
Dig. <S=3408(1).] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York. 

In the matter of the bankruptcy of Joseph S. Lesser. On pétition 
to revise an order of the District Court (232 Fed. 368) sustaining an 
exception to spécifications of objections to discharge by the Interna- 
tional Trust Company. Order reversed, with directions. 

"On pétition by the International Trust Company, a créditer of the bank- 
rupt, to revise an order of the District Court for the Southern District of 
New York which sustalned an exception to the third spécification of objec- 
tion to granting a discharge. This spécification allégea that the bankrupt 
had made false oaths in a proceeding in bankruptcy other than hls own. 
The court held that the alleged false oath having been made in a différent 
bankruptcy proceeding from the one at bar the objection was radically détec- 
tive and no amendment could cure the defect. The exception was therefore 
sustained and leave to amend was refused." 

©ssFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
234 F.— 5 
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Selden Bacon and Saul S. Myers, both of New York City, for pe- 
titioner. 

Montague Lessler and Léonard J. Obermeier, both of New York 
City, for bankrupt. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The only question involved in this review 
is whether the false oath which bars the bankrupt's discharge must 
be made in the pending bankruptcy proceeding. The bankrupt con- 
tends for the affirmative and the petitioner for the négative of this 
proposition. The District Judge followed the décision in the Blalock 
Case (D. C.) 118 Fed. 679, in which it was held that the making of a 
false oath by a bankrupt in a proceeding in bankruptcy not against 
himself, but against a corporation of which he was an officer, was not 
a sufficient ground for refusing his discharge. The judge says in his 
opinion : 

"I am satisfled that although it is a crime to make any false oatli in any 
proceeding in bankruptcy, it is not a ground for refusing a discliarge unless 
the oath be made in the bankruptcy proceedings of the bankrupt himself." 

We are unable to agrée with this ruling, principally for the reason 
that the statute contains no such Hmitation. Section 14b provides that: 

"The Judge * • * shall discharge the appllcant unless he bas com- 
mitted an offense punishable by imprisonment.as herein provided." 

"As herein provided," means as provided under the head of "Of- 
fenses" in Bankruptcy Act, § 29a. If a bankrupt applying for a dis- 
charge has committed an offense covered by section 29a, his discharge 
must be refused. It would be an absolute impossibility for him to com- 
mit some of thèse offenses in his own bankruptcy. One of the of- 
fenses punished by section 29a is the embezzlement by a trustée in 
bankruptcy of property belonging to the estate of the bankrupt. If 
the trustée is convicted of such embezzlement and subsequently be- 
comes a bankrupt himself, he can, if the ruling of the District Judge 
is correct, obtain his discharge, notwithstanding his conviction under 
section 29a of an offense which section 14 déclares is an absolute bar 
to a discharge. There is nothing in the act which confines the perjury 
which bars a discharge to that committed in the bankrupt's own pro- 
ceeding. On the contrary, many of the offenses conviction of which 
bars a discharge cannot, as before stated, be committed in the bank- 
ruptcy proceedings of the apphcant for a discharge. We cannot think 
that the lawmakers intended a resuit so illogical as to permit a trustée, 
who has embezzled the estate of the bankrupt placed in his care by the 
court, to file a pétition of his own and procure a discharge, notwith- 
standing his crime, because it was committed in a bankruptcy proceed- 
ing other than his own. There is nothing compelling such a construc- 
tion; on the contrary a harmonious and logical interprétation of the 
law forbids it. The construction urged by the bankrupt would elimi- 
nate entirely many of the offenses which the law says shall bar a dis- 
charge. He might be convicted in another bankruptcy proceeding of 
perjury, of presenting a false proof of claim, of receiving money from 
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a bankrupt af ter pétition filed against him, of extorting money from a 
persoii for acting or forbearing to act in bankruptcy proceedings ; and 
yet he would receive his discharge if thèse crimes were committed in 
other bankruptcy proceedings and many of them could be committed 
only in other proceedings. It seems to us that the construction con- 
tended for by the bankrupt will defeat the intention of the lawmakers 
and involve the interprétation of the sections in question in inextricable 
confusion. We think that the intention of the lawmakers was to re- 
fuse a discharge to a bankrupt who has taken a false oath in any bank- 
rupt proceeding. If he can commit perjury once and succeed he will be 
quite likely to attempt it again. The contention that the perjury must 
be committed in his own bankruptcy is contrary to the letter of he 
law and if sustained may lead to déplorable results. 

The order is reversed and the District Court is instructed to permit 
an amendment to the third spécification. 



In re SOLOWAY & KATZ et al. 

Appeal of BAY STATE MILLIX6 CO. 

(Circuit Court of Appeals, Second Circuit. May 24, 1916.) 

No. 96. 

Bankeuptcy <S=3384 — Composition'. 

Wtiere nearly five years had elapsed slnce bankruptcy, and mucli of 
tlie assets had been wasted by fruitless lllisation, an oft'er of composition, 
approved by 98 per cent, of the creditors in nuiiiber and aniouiit of claims, 
will, where fair and for the beneflt of creditors, be confiruied, notwlth- 
standing objections of the remaining creditors ; tlie object of bankruptcy 
proceedings being to settle insolvent estâtes as speedily as possible. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 590-592; 
Dec. Dig. <©=3384.] 

Appeal from the District Court of the United States for the District 
of Connecticut. 

In the matter of the bankruptcy of Soloway & Katz, Maurice Solo- 
way, and Samuel Katz. From an order confirming bankrupts' offer 
of composition, the Bay State Milling Company appeals. AiBrmed. 

Walter J. Walsh and William J. McKenna, both of New Haven, 
Conn., for appellant. 

De Forest & Klein, of Bridgeport, Conn., for respondents. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. This matter was before this court January 
13, 1914, when we decided that the order of the District Judge giving 
the two creditors, objecting to the proposed composition, an oppor- 
tunity to be heard in opposition thereto was within his discrétion and 
should be affirmed. In re Soloway & Katz, 211 Fed. 333, 128 C. C. 

<Ês»For other cases see same topio &. KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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A. 12. The controversy was submitted to the référée as spécial mas- 
ter and af ter notice and hearing he f ound, inter alia, as f ollows : 

"Thèse bankruptcy proceedings hâve been pending slnce Deeember, 1911, and 
from the records and files of thèse proceedings It appears that a great deal of 
lltigation has beeu indulged In, and a great deal of money, part of the assets 
of said bankrupt estate, was expended in said lltigation for counsel fées and 
disbursements, and no results whatever accompllshed. Ont of a very large 
number of creditors, in ail exceeding 100, the 2 credltors who filed spécifica- 
tions alone oppose the confirmation of this composition, thereby preventlng the 
closing up of said bankrupt estate. 

"In View of the hlstory of thèse bankruptcy proceedings, as shown by the 
records and flles pertalning thereto, the inference is justifiable that the con- 
duct of the 2 opposing credltors is captious and perhaps vexations. * * * 
That the confirmation of said composition wUl be for the best interests of 
credltors, and is made in good falth and not procured by any means, promises, 
or acts prohlbited by said Bankruptcy Law, nor hâve the bankrupts been 
guilty of any of the acts, or falled to perform any of the duties, whlch would 
be a bar to their discharge. That because of the prolonged lltigation, and the 
amount of money expended out of the assets of said bankrupt estate, It is for 
the best interests of creditors to approve the recouunendation of my predeces- 
sors, and to couflrm the offered composition. * * * 

"Upon the foregoing facts it Is my opinion, and I do therefore recommend, 
that the bankrupts' otïer of composition be confirmed, and that an order to 
that effect be i>assed." 

The Bay State Milling Company, being one of about 100 creditors, 
is the only one now opposing the composition. The matter has been 
delayed for more than five years and nothing has been accomplished. 
This delay was pardy due to the death of the first référée, but it is 
principally due to other causes which it is unnecessary to characterize. 
Tlie resuit is that a law which was intended to produce quick results 
has kept the estate in statu quo during this long period with the resuit 
that the estate has been depleted. The opinion of the District Judge 
filed March 26, 1915, contains the following: 

"Nearly five years hâve elapsed slnce bankruptcy proceedings were insti- 
tuted in this court and the matter is stlll unsettled. Much of the assets hâve 
been wasted and wliat the dividend creditors will ultimately receive has been 
rednced as a resuit of the prolonged lltigation over this estate. No one has 
profited thereby save varions attorneys. Up to this point credltors hâve re- 
celved no dividend whatever, even thougli It Is conceded that a substantial 
f und for distribution is lu the hands of the trustée, who Is the custodlan of the 
fund. More than 100 creditors whose clalms in ail represent about 98 per cent, 
of the credltors in number and total amount of obligations, strenuously urge 
the déniai of the motions of the objectlng creditors and the granting of the 
bankrupts' motion to confirm the composition offer in order to save somethlng 
from this financial wreck. Further lltigation ought therefore to cease unless 
there is somethlng substantial presented as a reason for granting the motions 
of the objectlng credltors now under considération." 

The spécifications of objection to the composition are vague and 
gênerai in character and were excepted to, or demurred to, for thèse 
reasons, among others. A motion made to strike out the spécifica- 
tions was granted. In other words, they were treated as demurrable 
and in niost cases they clearly were so and as to ail we are not con- 
vinced that the court erred in considering them as insufficient. 

VVe see no reason for prolonging further a controversy which can 
only resuit in delay and in depleting still further the funds which ail 
the other creditors wish divided. A proceeding in bankruptcy is in- 
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tended to get the assets as speedily as possible into the hands of the 
creditors, whose rights are first of ail to be considered. We are con- 
vinced that a just resuit bas been reached by the District Court and 
do not think the proceedings should be longer delayed to enable the ob- 
jecting creditor to make another attempt to defeat the composition. 
The decree is affirmed with costs. 



THERMOGENE CO., Limited, v. THERMOZINE CO., lue, 
(Circuit Court of Appeals, Second Circuit. May 24, 1916.) 

No. 275. 

Tkade-Maeks and Tbade-Names <g=»3(4) — Names Subject to Teade-Mabk— 
Descbiptive Names — "Thermogen." 

The Word "tliermogen," vvliich is an English word derlved from the 
Greek, Is practlcally synonymous with the word "calorie," whlle the word 
"thermogene" is the Freiich équivalent for that same word. Ileld that, 
as such word is a descriptive term, no trade-mark thereln can be ac- 
quired, so as to provent other manufacturers of slmilar goods from uslng 
a shuUar désignation. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 7; Dec. Dig. <S=>.3(4).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by the Thermogene Company, Limited, against the Thermozine 
Company, Incorporated. From a decree (225 Fed. 446) dismissing 
the bill, complainant appeals. Affirmed. 

On appeal by the complainant from a final decree dismissing the 
complaint which allèges infringement of the complainant's trade-mark 
"Thermogene." Judge Augustus N. Hand held that the word "ther- 
mogene" is not arbitrary or fanciful, but is a descriptive term and is, 
therefore, not the subject of a trade-mark. (D. C.) 225 Fed. 446. 

Lanier McKee and Arthur W. Barber, both of New York City, for 
appellant. 

Frederick M. Czaki, of New York City, for appellee. 

Before COXE, Circuit Judge, and HOUGH and MAYER, District 
Judges. 

COXE, Circuit Judge. The word "thermogen" is an English word 
derived from the Greek and is practically synonymous with the word 
"calorie." It means to bring forth beat. Either of thèse words could 
be used by the parties to this controversy in describing its wares. This 
being so, it seems contrary to reason to assert that the addition of the 
final "e" so changes the word "thermogen" that it may^be monopolized 
by an individual or a corporation to designate a particular line of mer- 
chandise. It is the same word whether we adopt the French spelling 
"thermogene" or the English spelling "thermogen." In both cases it 
has the same meaning and if one cannot be monopolized by a single 
individual to designate his wares, neither can the other. The com- 
plainant might as well hâve attempted to pre-empt "chlorine" or 
"calorie." 

©=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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There can be no doubt that the word which is the subject of the 
trade-mark— thermogene— whether it be spelled with or without the 
final "e," whether it be treated as having an English or a French déri- 
vation, is a word descriptive of that which owes its birth to beat. No 
one person can monopoHze such a word by procuring a trade-mark. 
We agrée with the District Judge that the reasoning of the Suprême 
Court in the case of Standard Paint Co. v. Trinidad Asphalt Co., 220 
U. S. 446, 31 Sup. Ct. 456, 55 L,. Ed. 536, is appHcable to the case in 
hand. In that case the trade-mark of the Paint Company was "Ruber- 
oid" and the court said at page 455 of 220 U. S., at page 458 of 31 
Sup. Ct. (SSL. Ed. 536): 

"The Word, therefore, Is descriptive, not Indicative of the orlgin or the 
ownership of the goods; and, being of that quality, we cannot admit that 
it loses such quality and becomes arbitrary by being mlsspelled. Bad orthos;- 
raphy has not yet become so rare or so easily detected as to make a word the 
arbitrary slgn of somethlng else than its conventional meanlng, as différent, 
to bring the example to the présent case, as the character of an article is f rom 
Its orlgin or ownership." 

The decree is affirmed with costs. 



FRBEDMAN et al. v. DAVOPLANB BBD CO. 

(Circuit Court of Appeals, Seventh Circuit April 18, 1916.) 

No. 2305. 

Patents <s=»328— Validitt and Infkingement— Sofa Bed. 

The Holmes, Bostrom & Bostrom patent, No. 848,305, is for a sofa-bed, 
the main élément of which Is such an arrangement of the parts wUen 
closed as to form a réceptacle for the beddlng in its inade-up form. While 
showing only a sllght advance, the comblnation also embodles other Im- 
provements on prlor structures which, reinforced by the presumptlon arls- 
ing from the grant and a marked commercial success, Is sufflcient to dis- 
close patentable invention. Clalms 2 and 4 also held infrlnged. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the Davoplane Bed Company against Hyman Freed- 
man and Nathan Freedman. Decree for complainant, and défendants 
appeal. AfErmed. 

Appellants prosecnte thls appeal from the decree of the District Court find- 
Ing clalms 2 and 4 of patent No. 848,305, granted to Holmes, Bostrom & Bo- 
strom on March 26, 1907, for sofa-bed, to be valid and infrlnged by the two 
forms of appellants' sofa-beds, shown as "PlalntifE's Exhibits. Défendants' 
bed s 1 and 2." 

Claim 2 reads as foUows, viz.: "In a sofa-bed, a pivoted and overturnlng 
seat, and a bed-bottom In three sections hlnged to each other, adapted to be 
folded to form a clothes-receptacle under the seat and to be unfolded to form 
an expanded bed-bottom In a plane above the seat." 

Clalm 4 reads as foUows, vlz. : "In a sofa-bed, a pivoted and revolubly- 
overtumlng seat, a bed-bottom in three longitudinal sections, the two marginal 
sections being comparatlvely wide and the medlal section being comparatlvely 
narrow, means supporting the medlal section pivotaUy whereby it can be 
swung to horizontal iwsitlon and In the same iilane with the marginal sections 
and also can be swung to vertical position and the two marginal sections to 
opposite and parallel positions at a distance apart substantially equal to the 
width of the medlal section." 

A=:3For other cases see same topio & KKY-NUMBER In ail Key-Numbered Dlgests & iBdexei 
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Drawîngs 2, 4, and 5 of the patent are Jbere reproduced. 

"The invention," Say tlie patentées, 
"is dlrected chiefly to tlie novel struc- 
ture of the auxiliary bed-bottom and 
to the nieans related thereto whereby 
It is snugly packed away in the sofa 
when not in use and can be easlly 
and quickly converted into a usable 
bed-bottoni, ineluding the means for 
properly supporting and securing the 
l)ed-bottoni in position. * * * 

"In the drawings there is shown a 
sofa franie or body consisting of a 
l)acli A and the arms or ends of the 
sofa B B. Thèse parts are of any sult- 
able size and form to malîe up a sofa 
franie or body lilîe or slmilar to those 
in common use, the arms or ends being 
rigid to the back, making a strong and 
durable franie or body of the sofa-bed. 

"The sofa-seat G Is also of a form In 
common use and consists of a rec- 
tangular frame having thereon an up- 
holstered or other cover forming the 
seot proper of the part. This rec- 
taiigular or iio.x-like seat in this sofa- 
bed is niounted on the frame pivotally, 
so thnt It is adapted to be turned over 
upside down, the pivotai support of 
the seat being at its respective ends 
and niedially of its wîdth. * * « 

"In connection witli the sofa-seat C 
there i.s a bod-l)ottom, composed In a 
gênerai way of slde and end rails and 
a spring-wire mattress, which bed- 
bottom is in three .sections or inemhers 
— an inner section 15, an intermediate 

or medial section IS, and an outer section 17. Tlie transverse end rails of thèse 
inner and outer sections are liinged to the end rails of the medial section in 
the manner showu best in Figs 2, 4, and 7, the rails being of angle-bar and the 
vertical flanges of the rails of the sections 15 and J7 being made to overlap 
the vertical tlange of the rails of the sections Ifi and being hinged thereto by 
pivot-pins 18. The horizontal flanges of thèse thus-liinged rails are eut away 
near the ends of the rails to permit of the overlapping and flttiiig close togetli- 
er of the flat sides of the vertical flanges at and ad.iacent to the pivot, and the 
vertical flanges of the rails of sections 15, 17, and 1!) severally pro.1eet rear- 
wardly underiieath and fit upvvardly against the horizontal flange of the rails 
of the thereto-hinged section when the sections are unfolded and extended in 
the saine horizontal plane in the manner shown in Fig. 4. This construction 
strengthens the structure and assista in pfeventing the sections 15 and 17 from 
tilting downwardly out of the plane of the section IS when the bed-bottom 
is extended. The section IG is jiivoted at each end on legs 20, secured rigidly 
to the frame of the seat in such manner that the section 16 can be swung to 
the horizontal position with référence to the legs 20 vVhen in an upright posi- 
tion, as shown in Flg. 4, or can be swung to a vertical position iu the manner 
shown in Fig. 2 when the t>ed-bottom is folded up wlth référence to the sofa- 
seat 0. * * * 

"The l)ed-bottom niay be provided wlth a fle-xible wlrc mattress of any chnr- 
acter adapted to serve as a mattress and at the same time to permit of the 
folding up of the sections. * » * 

"It wlU be observed that when the structure Is folded np and In the condition 
for use as a sofa, as shown in Figs. 1 and 2, that the Inner section 15 of the 
bed-bottom is held close to and praetically against the under side of the frame 
of the sofa-seat and that the outer section ^7 of the bed-bottom is located at 
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a distance below the section 15, thus provldlng a space or réceptacle D between 
thèse sections, which is utilized for holding bedclothes. The bed Is made up 
on the bottom, and Is folded up In thls space at the time of folding up the 
bed-bottom and before the sofa-seat, wlth the bed-bottom thereon and the 
bed therein, are turned over from the position of the seat as shown in Flg. 4 
to the position shown in Fig. 2. Of course by the reverse opération the bed Is 
opened out for use on the extended bed-bottom. 

"It wlU be understood that because of the construction of the bed-bottom, 
consistlng of the leaf-llke sections 15 and 17, hinged to the Intermediate sec- 
tions 16, whIch Is pivoted medially on standards, and because of the arrange- 
ment of the folding legs 21 the two leaf-llke sections 15 and 17 of the bed- 
bottom are held apart when the bed-bottom is folded up, thus forming the 
réceptacle for the bed. It will also be noted that in unfolding the bed-bottom 
the swinging of the sections 17 and 15 into horizontal positions as illustrated in 
Figs. 7 and 4 the section 15 wlU be elevated from its position as shown in 
Fig. 2 by reason of the Interlocking end of the rails of the sections at the 
loeallty of their hlnges, as shown in Fig. 7 in connection wlth the elevating 
effect of the folding legs 21, caused by theIr being swung upwardly and rear- 
wardly by the unfolding of the sections to the position shown in Fig. 4." 

The spécification proceeds to describe a modifled form of construction, 
which we deem it unnecessary for our purposes to consider at thls tIme. In 
this device a non-rotating sofa-seat Is employed. 

Appellants' alleged Infrlnglng devices 1 and 2 are both of the so-called 
rotary seat and bed type. Appellants concède that, if the claims of the patent 
are valld, theIr form No. 1 infringes. They deny that form No. 2 infriiiges. 
The record contains drawings of this device, of which those numbered 2, 4, 
and 5, to correspond with Figs. 2, 4, and 5 of the drawings of the patent, are 
lierewith reproduced. 
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FIG.Z 




Both the patented and the alleged 
infringing forms contain a sofa bed- 
frame A B, having rotatably mounted 
thereon the seat G. Tlie seat on Its 
under side earrles a folding sectional 
bed-bottom eonstructed to retain the 
bedding in a niade-up form, both when 
the bed is made up and when the sofa 
is In position. The seat is provided 
wlth a standard 20, wliich serves, in 
eacli case, as a partial support for the 
folding bed-bottom, and with a link 21, 
the lower end of which is pivoted to 
the seat frame while the upper end is 
pivoted to the rear part of the bed- 
bottom. 

The beds are alike as to the relative 
size, shape, and arrangement of the 
several sections. Eacli bas a jointed 
border frame in combination with a 
continuons flexible wire mattress ear- 
ried thereby, which is stretched across 
the space bounded by the frame, and 
forms the bed-bottom. In each case, 

the inner section comprises the inner side rail 15a and those parts of the 
two end rails l'> extending from said side rail to the nearest section joint 
pivots, in combination with that part of the wire mattress which is attached 
to and lies between said side rail and said parts of the end rails 15. In like 
manner. the outer section in each case comprises the outer rail 17a and those 
parts of the two end rails 17 extending from said side rail to the nearest sec- 
tion joint pivots in combination wlth that part of the wire mattress which Is 
attached to and is disposed between said outer side rail 17a and said parts 
of the end rails 17. The middle section in ail the forms in question comprises 
the middle or Connecting rails 16 in combination with that part of the wire 
mattress which is disposed between said middle rails, and is connected to 
the jointed border frame at points substantially opposite the joint pivots in 
such manner as to cause the middle part of the mattress to lie at ail times 
between and substantially parallel with said Connecting rails 16, and to oper- 
ate substantially as though attached thereto, though, in fact, actually con- 
nected to the inner portion of the adjacent end rails 15 and 17. With respect 
to the features hère involved, appellants' devices differ from the patent, in 
so far as the sectional character of the bed-bottom is concerned, only in that 
the spring fabric is not directly attached to end rail 16, but instead has the 
wires and spring members at each end of its middle part extending diagonal- 
ly and attached directly to end rails 15 and 17 at the ends of rails 16, leaving 
the rails 16 free from the wire mattress fastenings, but carrying the support 
thereof to a point slightly removed from said rails 16, and there unitlng with 
a section of the wire mattress which spans a space in the mattress corre- 
sponding exactly to the medial section 16 of the patent, and constitutlng, 
through means not hère in question, the upright section of the book-cover like 
réceptacle which serves to space apart the so-called wing sections 15 and 17 of 
the bed-bottom when adjusted to form a compartment in which the bedding 
■will be contained when the device is in use as a sofa. 

It will be observed that the claims nowhere call for the attachment of the 
wire or spring fabric of the medial section directly to the end rails of that 
section. This latter feature constitutes the only différence between the patent 
în suit and appellants' sofa-bed, Exhibit 1. In both of appellant's structures, 
the spring fabric is flexed in the same Unes to form the same bedding récepta- 
cle. When the structure is in the sofa position, the wire or other spring fabric 
forms the top, bottom, and back of that réceptacle, while the apron 28 forms 
the fourth wall. Both appellee's and appellants' devices are provided wlth 
this apron 28 in the form of a wooden panel which extends down from the 
ïront of the sota-seat when in sofa position. This gives a finished look to the 
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sofa front and removes ail appearance of the devlce belng anythlng else than 
a sofa. In the prlor art the sofas elther show a hlnge in front, or a break 
In the face of the structure, or are of two sections, or otherwise vary from the 
patent In suit. 

The term "bed-bottom" of the patent Includes the end and side rails of the 
three bed sections and the mattress. That of the patent and those of the 
alleged infringing devices are practlcally identlcal in form so far as hère In- 
volved, both when extended and when folded under the sofa-seat. The flexlng 
Unes indlcate the three sections In each, when folded. Thèse are the linea 
upon whlch the bed-bottom Is folded and unfolded. The term "in a plane 
^bove the seat" refers to the fact that when the sofa-seat is rotated It passes 
beneath the bed portion, which is thereby rotated to the top or sofa-seat 
proper position. The alleged fact that by measurement the bed-bottom is 
found lu Figs. 2 and 4 of the drawings to be slightly higher from the floor 
than the normally positioned sofa-seat is not deemed proof of a différent sig- 
nlficance. By the arrangement of the patent, space for spring action of the 
bed-bottom Is attained, as well as space for beddlng. It is appellants' conten- 
tion that they hâve only a two-section bed-bottom. The claims were allowed 
in the Patent Office without amendment. 

In support of the défense of invalidity in view of the prior art, appel- 
lants hâve introduced a number of prior patents, of which, however, we 
need mention only patent No. 29,832, granted to Tendler and Moeshlln, for a 
sofa bedstead, on August 28, 1860, patent No. 248,959, granted to O. Stechhan 
for a bed lounge on November 1, 1881, patent No. 453,474, granted to Hallquist 
and Wennberg for a sofa-bed on June 2, 1890, patent No. 497,191, granted to 
R, Lundberg for a sofa-bed on May 9, 1893, patent No. 617,754, granted to A. 
Martenson for a bed-sofa on January 17, 1899, patent No. 749,307, granted to 
H. A. Linderoth for a bed-chair or bed-sofa January 12, 1904, patent No. 
779,819, granted to W. Tliompson for a divan folding bed on January 10, 1905, 
and patent No. 368,472, granted to F. W. Herlnghausen for a sofa-bed August 
16, 1887. 

"What the patentées In suit did in one exempliflcation of their so-called in- 
vention," says the appellants' counsel, "was to take the old bodily-revoluble 
or overturning sofa-seat (Hallquist, Lundberg, Martenson, Linderoth) and sub- 
stitute for the partleular form of sectional bed thereln disclosed a spécifie 
form of old three-seetlon bed (Thompson, Tendler, Stechhan). Or, to state 
It differently, they took an old form of three-sectlon bed (Thompson) con- 
structed, so far as the bed-frame and wire mattress were concemed, exactly 
Uke that of the patent in suit, and hitched it onto an old revoluble sofa-seat 
In the place of the folding bed thereon. The spécifie way in which the 
hltching was accompllshed, that is, by pivoting the medlal section or hinge 
or link medially to the supporting post, was novel, but, we urge, not patentably 
novel." 

Thèse prior patents and other évidence will be dealt wlth in the opinion. 

The findings of validity and infringement by the District Court are relied 
on as error. 

Walter H. Chamberlin, of Chicago, 111., for appellants. 
William R. Rummler, Cyrus W. Rice, and Fred M. Davis, ail of 
Chicago, m, for appellee. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). The 
main élément of the combination patent in suit is that which makes 
provision for a bedding réceptacle — the three-section bed-bottom. By 
means of it, the bedding can be stored in a made-up form, so that, 
when the sofa-seat is overturned and the bed-bottom extended, the 
bed will be ready for occupancy. Other features are achieved, such 
as those which deceive the eye by the almost perfect représentation 
of a device which is a sofa and nothing more. Other advantages are 
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found in the ease with which the device may be manipulated, whereby 
it can be operated by a woman ; the f act that it need not be pulled away 
f rom the wall when rotated to bed form ; the résilient character and 
mounting of the spring feature; the cheapness of manufacture _ and 
simpleness of construction. Ail thèse désirable ends are found within 
the patent. Its success as an article of commerce was and is marked. 
The combination of ail thèse and others in one symmetrical and at- 
tractive whole, other things being equal, furnishes patentable novelty. 
It is, however, a matter of common knowledge that this field of in- 
vention has been prolifically exploited. The record présents a num- 
ber of prior patents covering sofa beds, as above noted. 

The Tendler and Moeshlin sofa bed-bottom contains but two sec- 
tions. It does not appear to hâve been on the market. The sofa-seat 
is hinged to the front face of the sofa-bed frame and, when the device 
is to be changed to a bed- form, is swung forward on the hinges, thus 
exposing the bed. It is not of the rotary form of sofa-beds. Its two 
bed-bottom frame sections are connected by a link or bar placed flat- 
wise against the end, and so as to lap an equal distance on each frame. 
"The distance between the centers of both of the pins c, c, of each 
of the bars C, C," says the spécification, "should be somewhat greater 
than double the thickness of the mattress in order that such mattress 
may be bent in its middle and one-half of it be turned over upon the 
other half during the process of turning the front half of the bed 
foundation toward and over the rear half thereof." 

It is évident that if the Connecting links are extended to space the 
so-called foundation parts sufficiently to receive the doubled-up mat- 
tress and other bedding, there will be presented a chamber or réceptacle 
having only a top and bottom and having no back wall. Moreover, 
this device does not utilize the clearance space between the bed-bottom 
and the sofa-seat for spring action of the bed-bottom. Thèse facts, 
together with the failure to disclose a merchantable article, seem fairly 
to disqualify this patent as an anticipation. Its slatted bed founda- 
tion or mattress does not permit of expansion. The hinges on the 
front would clearly indicate the double character of the sofa-bed. 

Stechhan also provided a bed-bottom with but two sections. It has 
no medial section. "The invention," says the spécification, "prin- 
cipally consists in the application of a peculiar form of double ïiinge 
to the lounge." The device présents no adéquate bed clothing récep- 
tacle. It resembles the Tendler and Moeshlin structure. It is not of 
a rotary character. Even when extended, the bed-bottom parts are 
separated by an appréciable space which must niake itself felt even 
when covered by a mattress. It comes far short of the combination 
of the patent. 

The Hallquist and Wennberg patent was cited by the Patent Office 
during the prosecution of the patent, against claim 1. The device is of 
the rotary type. No provision is therein made for retaining the bed- 
ding, thougii space is not wanting if properly inclosed. The structure 
of the patent does not seem to hâve been deemed in the Patent Office 
as suggestive of claim 2 in suit. The patent shows a bodily revoluble 
and overturning sofa-seat with a three-section bed-bottom in which the 
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medial section is wide and the wing sections may be folded onto the 
medial section, but not in such a manner as to produce a réceptacle 
for the bedding. Tlie device lacks any suggestion of the concept of 
the patent in suit. The wing sections serve and can serve no such 
purpose as those in suit. There is no réceptacle. While thèse wing 
members carry a woven wire mattress and stretch it for use as a bed, 
they are not intended to, and do not, serve to form any room or ré- 
ceptacle. In the patent sofa-bed it is the medial section that does this, 
and no amount of adjustment could efïect that end in Hallquist's 
device. 

The Lundberg patent calls for a sofa-bed of the rotary kind, It is 
not pertinent as a référence hère. Its folding head and front boards 
do not justify its citation as against the wing sections of the patent in 
suit. 

The Martenson bed-sofa calls for a construction whereby, when fold- 
ed or closed to serve as a sofa, the clothing of the bed is contained 
therein, and ail parts so adjusted and secured as to maice the article 
look like a sofa. The seat is rotatable. When rotated there is dis- 
closed a bed folded in two sections which are hinged together, the 
one folding over upon the other. The edges of the rails of the two 
sections "stand higher than the surface of the mattress so as to form a 
space between the frames [edges] when folded for the rétention of 
the bed clothes," etc. This is not apparent from the drawings. Space 
for storing the bedding is not shown. Certainly if any there be, it 
must be very inadéquate and not suitable for compassing the bedding 
in a made-up form. To provide such a space must inevitably interfère 
with the closing of the sections, and consequently the opération of the 
sofa. The hinge or folding line cannot fail to présent what is known 
as a hard-center, by reason of the cross-piece of the frames. Each 
section bas its own bed spring and bed-bottom. It comes far short 
of an anticipation of the patent in suit. 

Linderoth shows a bed chair or sofa of the rotary construction. 
The combined sofa or chair and bed is rotated upside down, presenting 
the bed portion in folded form. The upper frame is turned on its 
hinges to a plane with the lower section. This is further extended by 
drawing out a'third section having slidable support in the second sec- 
tion. The device makes no provision for bedding space, and in no 
way anticipâtes the patent in suit. 

Thompson's particular object was to produce such a bed suitable 
for a divan. It is not rotatable. While it makes provision for stor- 
ing a mattress and other bedding, it lacks almost entirely the concept 
of the patent. It would require a degree of adjustment amounting to 
invention to change it into the sofa-bed of the patent. The bed-bot- 
tom is not in a plane spaced above the seat. The opération of the 
device involves the shifting of bearings and pivots. Its parts could not 
be combined with Tendler or any other of the prior art devices to 
produce that of the patent in suit without adjustments made in the 
light of the patent, which, but for the patent in suit, would be pat- 
entably new. 

Heringhausen's sofa-bed is of the non-rotatable type, and has no 
bearing upon the features hère in suit, except that it may be uniolded 
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into bed form, though by means entirely foreign to those of the patent 
in suit. No provision is made for the storage of bedding. There is 
nothing in it to suggest the Holmes and Bostrom construction. 

Thus we see that there is nothing in the prior art which, without 
serions modification, can be said to anticipate appellee's device as cov- 
ered by either claim 2 or claim 4. As stated by its counsel : 

"The patentées of the patent in suit were the flrst to place a résilient bed- 
bottom capable of flexing in three sections, in a new situation, in which it 
vvns spaced above a supportlng substructure in such manner as (1) to utilize 
the space for clearance to permit proper spring action of the bed-bottom, 
and (2) also to utilize said space for coUapsing one of the sections upon the 
substructure so as to permit part of the bedding to occupy part of the space 
before used for such clearance, and to suitably support and retaln the bedding 
therein in a made-up form." 

We are not impressed with the daim of appellants that the patent 
covers rather an aggregation than a combination. Ail the parts claim- 
ed are — ■ 

"associated in a unitary structure and there co-operate to produce either a 
new mode of .opération or a new resuit, or the old resuit in a modified or Im- 
proved way." Eailroad Supply Oo. v. Hart Steel Oo., 222 Fed. 261, 138 0. 
C. A. 23. 

The advance made by the patent upon the prior art is slight. In- 
deed, there seems to hâve been little room for marked advance. Per- 
haps there is no article designed for man's comfort in which slight 
advances are more appreciated. The éléments entering into what con- 
stitutes a perfect sofa-bed are set out in the record by a dealer in sup- 
plies for sofa-beds of many years' standing. Among thèse are the fol- 
lovi^ing : That the sofa-seat should be of the usual height f rom the 
floor when in sofa form; that the sofa should not suggest adaptation 
to beds or other f orms ; that there should be a substantial spring f abric 
forming the main part of the bed-bottom with clearance below for 
spring action; that there should be cushion springs for the seat and a 
flat spring mattress for the bed-bottom, independent of each other; 
that the bed spring should be continuons and f ree from contact with un- 
der rigid braces ; that the sofa-bed be capable of containing the bed- 
ding at ail times in made-up form; that the device .should be easily 
operated by women ; that the operating parts be simple and not liable 
to get out of order ; that the bed be opérable without moving it away 
from the wall ; that it be inexpensive and easily handled for shipment 
and reassembling. Ail of thèse, the sofa-bed of the patent possesses. 
The most marked novel élément is the three-section bed-bottom, where- 
by provision is made for storing the made-up bed. Another feature is 
the simplicity, whereby ease of opération and cheapness are attained, 
as above set out. 

Two forms of sofa-bed are covered by both the claims in suit, viz., 
that wherein the standards upon which the bed frames are pivoted are 
mounted upon the stationary frame, and that in which said standards 
rest whoUy upon and are carried by the sofa-seat. Claim 2 is broad 
enough to include sofa-seats hinged at the front of the sofa frame. 
Claim 4 specifically calls for a medial section which is wider than the 
wing sections and limits the device to a revolubly overturning seat. 
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As above stated, appellants admit that if the patent in suit îs valid, 
their form No. 1 infringes. Appellants' expert testified that claim 2 
reads on both forms 1 and 2 of appellants' device— 

"unless the court finds tlie language used in the claim to the effect that the 
bed-bottom when unfolded forms an expanded bed-bottom in a plane above the 
seat, to mean such a form of structure as is illustrated in Fig. 4 of the patent 
in suit in which this bed-bottom plane is actually above a horizontal plane 
whieh would pass through the top of the upholstered surface of the sofa-seat 
when in its assembled form as a sofa." 

As we hâve above stated, that language of claim 2 applies to the 
sofa-seat when overturned. Appellants' attempt to avoid the patent 
by altération of some détail of the frame construction claimed to be 
taken from Tendler fails entirely to escape the concept of the patent 
in suit or of either of the claims in suit. In the form 2 of appellants' 
device the end rails of the medial sections are not directly supported 
by the uprights 20, the end rails l'ï being extended beyond the point 
of their pivoted attachment to the medial section end rails, and the ex- 
tended parts of said end rails 17 being pivoted to said uprights W. 
While in appellants' device 2 the ends of the rails 11 and 15, when in 
bed position, are spaced apart only slightly, yet when the sections are 
folded in préparation for the sofa position, they are very considerably 
spaced apart. In the first form they may resemble Tendler, but in the 
latter the variance is emphatic — practically the équivalent of the medial 
section of the patent in suit as to spacing. Moreover, the mattress 
of the bed-bottom flexes just as does that of the patent and on the 
same lines. We concur in appellee's statement that the bed-bottom 
"sections are divided from each other by the lines on which they are 
folded and unfolded." The appellants' sofa bed-bottom No. 2 is there- 
fore the full équivalent of appellee's three-section bed-bottom. 

The utility of the device, appellants' appropriation thereof concèdes. 
While not décisive of the question of invention, the commercial success 
of the patented sofa-bed adds probability to its patentable character. 
None of the alleged prior art devices bave survived, if, indeed, any of 
them ever went into commerce. Both the sofa-bed of the patent and 
that of the appellants bave found considérable favor in the market. 

The foregoing, re-enforced by the presumptions growing out of the 
grant of the patent, lead us to the conclusion that the patent is valid, 
atid that both of the claims in suit are infringed by each of appellants' 
sofa-bed forms. 

The decree of the District Court is therefore affirmed. 
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BUSH & LANE PIANO CO. v. BECKEE BROS. 
(Circuit Court of Appeals, Second Circuit. May 9, 1916.) 

No. 265. 

1. Patents <®=318(6) — Suit for Ikfeingement — Accountino fok Profits — 

CosT OF Production. 

A corporation infringer eannot reduce tlie amount for whicli it is lia- 
ble as profits of the infringement by voting the greater part of its gross 
profits as salaries to Its offlcers, who with tlie présidents wife were the 
only stockholders ; but in sucb case the court will détermine upon évi- 
dence the usual cost of superintendlng and managing the business, and 
only such amount will be allowed. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 576; Dec. Dlg. 
<®=»318(6).] 

2. Patents ©=»318(3) — Infeingement of Design Patent— Profits Recoveka- 

BLE. 

On an accounting for profits made by an infrlnger of a patent for a 
design of a piano case, the évidence showed the profits made from the 
sale of pianos having cases of the patented design, and also the cost of 
such cases and of the completed instruments ; but there was no instance 
in which either the case or the mechanism was sold separately, and no 
évidence from which it eould be determined to what extent the use of the 
patented design contributed to the sales. Held that, under Act Feb. 4, 
1887, c. 105, § 1, 24 Stat. 387 (Comp. St. 1913, § 9476), eomplainant was 
entitled to recover ail of the profit made on the cases as the "article to 
which the design had been applied," and that on the évidence the court 
properly awarded that proportion of the total profits which the cost of 
the case bore to the cost of the completed piano. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 570, 571, 575; 
Dec. Dig. ©=3318(3).] 

Ward, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Bush & Lane Piano Company against Becker 
Bros., a corporation. From a decree awarding damages for infringe- 
ment of a patent, both parties appeal. Affirmed. 

For prior opinion, see 222 Fed. 902, 138 C. C. A. 382. 

Cross-appeals from a decree awarding to plaintiff damages for Inf lingement 
of its design patent. No. 37,501. The patent in suit covers a "design for a 
piano case." Défendant made and sold 958 pianos for $158,302.95. The fac- 
tory cost to défendant of that number of pianos was (by its own books) 
$113,044, and the expense of marketing, with allowance for overhead charges, 
brought up production cost to $122,441.98, leaving a profit of $35,860.95, on 
the pianos containing the infringing design. 

It was proven that the piano cases (as distinct from the piano mechanlsm) 
were assembled and flnished by défendant from partly prepared material pro- 
cured from other manufacturers, that the construction of the flnished piano 
was such that the case and works were merely component parts of an in- 
tégral whole, and that there was no instance of a, sale of a piano without a 
case, or a case without works. The names indicate no more than two por- 
tions of a product commercially uuitary. 

This cause was before this court in 222( Fed. 902, 138 0. C. A. 382, and 
was remanded for further proceedings before the master. By his report tne 
court below was informed of the cost of the piano case and of the completed 
Instrument, as well as the profits above set forth. Thereupon decree was en- 

®=»For other cases see same topic. & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tered for that proportion of the profits wMcli tlie cost of the case bore to tlie 
cost of the completed piano. Tlie appeal of défendant assails ttie metliod of 
tîxing profits. Botli parties complain of the amount awarded; plaintiff de- 
manding ail the profits derived from a.11 pianos containing the patented de- 
sign, and défendant contending that no more than $250 can be granted. The 
other matters raised by assignments of errer requlre neither mention nor 
comment. 

John J. O'Connell, of New York City, for plaintiff. 
John McCormick, of New York City, for défendant. 

Before WARD and ROGERS, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

HOUGH, District Judge (after stating the facts as above). [1] 
The piano business of Becker Bros, is an incorporation of the trade 
created by Jacob H. Becker, its président. The stockholders hâve al- 
ways been Becker himself, his wife, and his attorney. The corporate 
books of account show that Becker drew on the pay roU only $15 
weekly, in what capacity does not appear. At the year's end, the ex- 
cess of receipts over expenses was for a time transferred to the "Cap- 
ital Account of Jacob H. Becker." This practice continued until after 
this suit was threatened, if not begun, when the end of the year was 
marked by charging up salaries to président and secretary (the attor- 
ney), which for the year 1912 produced an apparent loss of over $20,- 
000. The justification for this procédure is a directors' vote that J. H. 
Becker should receive for his services 85 per cent, of gross profits, 
and the secretary 5 per cent. Whether this vote was taken and entered 
on the ver}^ informai minute book of this corporation before or after 
suit brought is a matter of contest, into which we need not enter, be- 
cause it makes no différence when 90 per cent, of gross profits was 
voted to the président and secretary for services. Such disposition 
was but one method of distributing earnings to stockholders in a "close 
corporation" (as Becker called it) which has never paid a dividend. 
The formality was unnecessary, for if the owners of the concern drew 
90 per cent, of profits, it made no différence to them by what name 
their gains were called. 

Defendant's contention that it is only answerable for such profits 
as remain after paying out nearly ail the différence between expenses 
and receipts in salaries credited at year's end is absurd. The District 
Court rightly took évidence as to the usual cost of superintending and 
managing a business of the kind and extent shown by Becker himself, 
added that to factory cost of product, and, having thus fixed manu- 
facturing and selling expense, credited the same against receipts ac- 
knowledged by Becker. The différence is the profit of the business. 

[2] The question as to how to ascertain a patentee's share in the 
gains of an infringer, when the infringement constituted but a part, 
possibly a small part, of the business from which profits flowed, has 
several times received our attention on occasions other than the first 
appeal in this cause. Tuttle v. Claflin, 76 Fed. 227, 22 C. C. A. 138; 
Wales V. Waterbury Mfg. Co., 101 Fed. 126, 41 C. C. A. 250; West- 
inghouse v. New York Air Brake Co., 140 Fed. 545, 72 C. C. A. 61 ; 
Force v. Sawyer-Boss Mfg. Co., 143 Fed. 894, 75 C. C. A. 102; Un- 
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derwood, etc., Co. v. Stearns & Co., 227 Fed. 74, 141 C. C. A. 622. 
Whether the decree below is consonant with thèse rulings as modified 
or enlarged by Westinghouse v. Wagner, etc., Co., 225 U. S. 617, 32 
Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653, Dowagiac, etc., 
Co. V. Smith, 235 U. S. 641, 35 Sup. Ct. 221, 59 L. Ed. 398, and 
Hamilton-Brown, etc., Co. v. Wolf Bros. Co., 240 U. S. 251, 36 Sup. 
Ct. 269, 60 L. Ed. 629, is one way of putting the chief problem hère 
presented. 

There is said to be a radical différence between the principles gov- 
erning recovery on design, as compared with other, patents. This is 
thought to arise from the act of February 4, 1887. That act (after 
granting $250 for any infringement of design) provides that in case 
the total profit made by an infringer from the manufacture or sale of 
the article or articles to which the design bas been applied exceeds 
$250, the infringer shall be furtlier liable for the excess of such profit 
over and above $250. Plaintiff asserts that, having shown infringe- 
ment by something sold with and as part of a piano, the "article to 
which the design" was applied must be the whole piano. Défendant 
insists that under the statute ail recoveries for design infringement are 
penaltîes, and therefore strictissimi juris ; consequently, plaintiff not 
having shown any separate or spécial profit derived from the case, 
recovery can be $250 only, because it was to the case, and not to the 
piano as a whole, that the design was applied. 

As pointed out on the previous appeal, the act of 1887 was intended 
to mitigate the harsh rule of the Dobson Cases, 118 U. S. 10, 6 Sup. 
Ct. 946, 30 h. Ed. 63. It is true that in Dunlap v. Schofield, 152 U. 
S. 244, 14 Sup. Ct. 576, 38 L. Ed. 426, the minimum recovery of $250 
was said to be "in the nature of a penalty," and it bas usually been 
referred to as a penaltv since that time. Lichtenstein v. Phipps, 168 
Fed. 62, 93 C. C. A. 483 ; Frank v. Geiger (C. C.) 121 Fed. 126. But 
when a design patentée seeks to recover more than $250, because either 
he lost a greater sum by the infringement, or the infringer made a 
greater profit thereby, no reason is seen for departing from the con- 
struction of the statute announced by us in Untermeyer v. Freund, 58 
Fed. 212, 7 C. C. A. 190: 

"The inaiiifest purpose of Congress was to enlarge the remedy against in- 
fringers of design patents, and to déclare that the measure of profits recov- 
erable on account of the infringement should be the total net profits upon 
the 'whole article.' " 

But there is no statutory définition of the phrase "whole article." 
Each litigation présents its own problem; it is impossible to define in 
advance. Probably each solution dépends on the relation to the busi- 
ness whole of the part embodying the patent, and that relation must 
be considered from ail viewpoints, technical, mechanical, popular, 
and commercial. Thus a patented design for a "portable house" would 
seem to apply to the whole structure; otherwise, if for an "entrance 
door." A patent for a "book binding" cannot, either justly or logi- 
cally, be so identified with the entire book as to give ail the profits on 
a work of literary genius to the patentée of a binding, although the 
binding was manufactured with and for that one book, and has no 
234 F.— 6 
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separate commercial existence. The binding and the prînted record 
of thought respond to différent concepts ; they are différent articles. 

Accordingly we held on the former appeal herein that the article 
to which the patented design had been applied was the piano case, 
and ail the évidence taken since mandate confirms that view. 

Impediments to recovery of both damages and profits hâve arisen, 
not so much f rom difïiculty in ascertaining in what the inf ringing thing 
or article consisted, as in assigning to that infringement any particular 
or specified portion of the gains made or prevented by a defendant's 
wrongdoing. The main source of such difficulties bas been the narrow 
field of évidence, suggested by counsel or approved by the courts, in 
endeavors to precisely assign profits or damages to their source ; af ter 
the actof infringement, the thing or article containing the infringement 
and the existence of profits or losses bave been amply demonstrated. 
Great hardship bas been wrought by the rule of impossibility enunciat- 
ed in Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371, 
concerning the popularity of which case with infringers we entirely 
agrée with the remarks of the court in Yesbera v. Hardesty, 166 Fed. 
120, 92 C. C. A. 46. The other extrême is to treat an infringer as a 
trustée ex maleficio in the manner approved in Westinghouse, etc., Co. 
v. Wagner Co., supra. 

It îs not often that giving ail the profits to the patentée can be jus- 
tified, as in Wales v. Waterbury Co., supra, on the ground that there 
\vould bave been no profits, had it not been for the appropriation of 
the patented idea. The enormous increase in improvement patents and 
minor inventions bas of late greatly accentuated thèse long-recognized 
obstacles. 

Dowagiac v. Smith, supra, related to an assessment of damages and 
a mechanical patent; but the court pointed out that the introduction 
of évidence as to what would bave been a reasonable royalty should be 
regarded as a proper method of ascertaining damages, having regard 
to the nature of the invention, its utility, advantages, and extent of 
use involved. Such évidence was declared to be "quite as admissible 
as that of an established royalty." There is no reason why this view 
of proper évidence should not be applied to the estimation of profits, 
as well as the ascertainment of damages. 

There is hère ample proof that profit was derived from the use of 
plaintifï's design, which was chosen because it gave to the piano some- 
thing which the trade demanded, namely, a "massive appearance." It 
also appears from the whole testimony (which largely consista of 
Becker's admissions and opinions) that there was just as large profit 
(proportionally) on the ornamented and infringing casing, which at- 
tracted the customer's eye, as upon the piano mechanism, which pleased 
the ear. The cost of each separate élément of the finished product is 
known, and there is no différence perceivable between admitting ex- 
pert opinions as to a proper royalty and similar opinions as to the origiri 
and expense of the constituent parts of a piano. Indeed, as between 
expert opinions upon royalties and the statements of expert manufac- 
turers and accountants, we consider the latter rather more reliable and 
persuasive. 
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Since, therefore, the plaintiff has shown a real profit attributable in 
some degree to the infringed design, the ends of justice are best served 
by apportioning, and thus separating, profits which were derived from 
the investment in infringment. Exactly this method was approved in 
Herman v. Youngstown Car Mfg. Co., 216 Fed. 607, 608, 132 C. C. 
A. 612; and of it the appellate court for the Sixth circuit remarked 
that: 

"Seml-independent parts [of the wliole device] may each in volve substan- 
tially the same cost of materlal and labor and may each contrlbute equally 
to the final marketability. In that event, an equal division of the profits 
among thèse parts is both arbitrary and reasonable; arbitrary because of 
its form, but reasonable because obviously fair and just." 

The Circuit Court of Appeals for the Sixth Circuit in Underwood, 
etc., Co. V. Fox, etc., Co., 220 Fed. 887, 136 C. C. A. 446, has referred 
to this décision with approval. We think there could be no better set 
of facts for the application of this method of separating or segregating 
profits than is presented by this case. 

Some phrases in the opinion of this court upon the former appeal 
herein assumed for purposes of argument that the piano case could 
be shown to be a separate thing with possibly a separate market from 
the action or mechanism. This appears unsupported by the évidence; 
but it makes no différence in the rule of law, when once the article 
to which the design was applied has been ascertained. 

It is net held that such évidence as was hère received is always the 
best, nor that the method pursued is préférable to ail others, nor that, 
where other and better means of measuring liability exist, they can be 
neglected. But it is held that this method of allotting profits in cor- 
respondence to cost of production between the whole and its parts is 
permissible. 

As both parties hâve appealed, the decree below will be affirmed, 
without interest, and without costs in this court. 

WARD, Circuit Judge (dissenting). The biU in this case was filed 
expressly upon the act of February 4, 1887. That act does not apply 
to ail infringements of design patents, but only to such infringements 
as are willful and deliberate. Such infringements are punished by giv- 
ing the patentée $250, even if no profits hâve been made by the défend- 
ant on the article manufactured or sold to which the patented design 
was applied, together with ail profits, if any bave been made, on the 
article in excess of that sum. Thèse provisions are penalties, and hâve 
been so regarded in Dunlap v. Schofield, 152 U. S. 244, 14 Sup. Ct. 
576, 38 L. Ed. 426; Monroe v. Anderson, 58 Fed. 398, 7 C. C. A. 272; 
Lowell V. Hogg (C. C.) 70 Fed. 787 ; Fuller v. Field, 82 Fed. 813, 27 
C. C. A. 165 ; Gimbel v. Hogg, 97 Fed. 791, 38 C. C. A. 419. 

The first section of the act is as follows: 

"Sec. 1. Vnatithorized Use of Patented Design — Penaltv and LiaMUty — Suits. 
That hereafter, durlng the term .of letters patent for a design, it shall be un- 
lawful for any person other than the owner of said letters patent, without 
the license of such owner, to apply the design secured by such letters patent, 
or any colorable imitation thereof, to any article of miinufacture for tho pur- 
pose of sale, or to sell or expose l'or sale any article of manufacture to which 
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such design or colorable imitation shall, wittiout the lîcense of the owner, 
hâve been applied, knowing that the same has been so applied. Any person 
violating the provisions or either of them, of tliis section, shall be liable in 
the amount of twoi hundred and flfty dollars ; and in case the total profit 
made by hini from the manufacture or sale, as aforesaid, of the article or 
articles to which the design, or colorable imitation thereof, bas been applied, 
exeeeds the sum of two hundred and fifty dollars, he shall be further liable 
for the excess of such profit over and above the suni of two hundred and 
fifty dollars. And the full amount of such liabllity may be recovered by the 
owner of the letters patent, to hls own use, in any Circuit Court of the 
United States having jurisdiction of the parties, either by action at law or 
upon a bill in equity for an injunction to restraln such Inf ringement." 

The second section provides that nothing in the act contained shall 
lirait any remedy at law or in equity that the owner of a design patent 
might hâve, had it not been passed, except that he shall not twice recov- 
er the defendant's profits. Accordingly a patentée whose design patent 
has been willfully infringed may either pursue remédies existing be- 
fore and outside of the act of 1887 or he may sue under that act. If 
he takes the latter course, he is bound by the act. Its purpose was to 
relieve a design patentée, in the case of a deliberate and knowing in- 
f ringement, from any obligation to prove what part of the wrongdo- 
er's profits were due to the inf ringement. If there were no profits on 
the article manufactured and sold, or if they were less than $250, the 
patentée could recover that sum. If they were more than that sum, 
then ail in excess of it. This court, speaking through Judge Shipman, 
in Untermeyer v. Freund, 58 Fed. at page 211, 7 C. C. A. at page 189, 
said of the case of Carpet Co. v. Dobson (C. C.) 10 Fed. 385 : 

"Upon appeal, the Suprême Court disagreed with the conclusion of the Cir- 
cuit Court, and held that the complainant must be required to establish the 
acftial damages or profits by trustworthy légal proof ; and, as there was no 
évidence in the case of the value which the patented designs had contrlbuted 
to the infringing carpets, the decree must be reversed, and nominal damages 
only should be awarded. Dobson v. Carpet Ce, 114 U. S. 439 [5 Sup. Ot. 945, 
29 Tj. Ed. 177]. The statute of 1887 was passed in conséquence of this déci- 
sion. The mauifest purpose of Oongress was to enlarge the remedy against 
infringers of design patents, and to déclare that the measure of profits recov- 
erable on account of the infringement should be considered to be the total net 
profits upon the whole article. A construction, which should llmit a. reeov- 
ery above ?250 to the amount which the complainant could clearly establish 
to be the value which the design had contributed to the infringing carpets 
would be at variance, not only with the apparent législative intent, but with 
the language of the statute. The rule which Congress declared for the compu- 
tation of profits was the total profit from the manufacture or sale of the arti- 
cle to which the design was applied, as distlnguished from the pre-existing 
rule of the profit which could be proved to be attributable to the design." 

A great deal that is said in the opinion of the court would be per- 
fectly appHcable if the suit in this case were not under the act of 1887, 
which made an entirely new rule to cover cases of willful infringement 
of design patents. No light is aiïorded by décisions in cases of in- 
fringements of other patents, especially upon the question of damages 
as distlnguished from profits. 

If the article sold to which the patented design was applied in this 
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case had been the piano, then the complainant patentée would hâve 
been entitled to ail the defendant's profits on the piano over $250, as 
Judge Hazel originally held. As, however, this court on appeal bas 
held that the article sold was not the piano, but the piano case, the 
question is: What profits did the défendant make on the sale of the 
case? It is conceded, and indeed is obvions, that it is impossible to 
prove any such profit separately. The design contributes only to the 
selling of the piano; it does not affect either its tone, its durability, 
its economy, or its use. Therefore I think ail the complainant can re- 
cover in this case is $250. The method adopted by the court below on 
the accounting and approved by this court is purely arbitrary. To say 
that the design contributes to the profits in the proportion that the cost 
of manufacturing the case bears to the cost of manufacturing the whole 
piano i* a pure guess. It seems to me that the logical resuit of the 
opinion of the court should be that the complainant recover ail the de- 
fendant's profits on the piano. We should not be dismayed by the con- 
séquences of a statute whose construction is plain. 



HERZOG V. CHARLES KELLER &. CO., Inc. 

(Circuit Court of Appeals, Second Circuit. May 9, 1916.) 

No. 24.3. 

1. Patents <S=:532S— Vai-idity and Infbingement— Method of Foeming Cttfp 

BUTTON. 

The Herzog patent, No. 979,163, for a method of forming cufE buttons, 
construed, and held not infringed. 

2. Patents <S=32S — Validity and Infbikgement— Cuff Button. 

The Herzog patent, No. 973,864, for a cuff button, construed as it must 
be to sustain its validity, held not infringed. 

3. Patents <g=>20 — Invention— Uniting Separate Paets in One. 

The case is rare in whleh the bare idea of consolidating several mem- 
bers into one involves invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 20-22; Dec. 
Dig. ®=>20.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Joseph L. Herzog against Charles Keller & Com- 
pany, Incorporated. Decree for défendant, and complainant appeals. 
Afiîrmed. 

The f ollowing is the opinion below of Learned Hand, District Judge : 

[1] I shall first consider the method patent, vvhich I find not to hâve been 
infringed. The claims are ail of the niost spécifie charaeter ; they speak of 
forming the disks from the thin portions and the Connecting bar, portion, or 
meta! from the rib of a "ribbed blank." This by référence to the figures is 
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plain language ; it Is still plainer wlien one examines tlie language of the 
spécification. I start witli "tlie blanlc A, having a rib or tliicliened portion B 
extending transverscly across the same, as illustrated In Pigs. 1, 2, and 3" 
(lines 64-67). Again, "the disks D and E belng formed from tlie tliiu portions 
of the blank A, and the thickened portion F from the rib B of the blank A" 
(Unes 23-76). Agaln, "it will be seen that thus far the disks D and E with 
their flattened edges G~G lie in substantially the same plane" (lines 82-85). 
Ail this language is wholly inapplicable to the defendant's process. The 
modifications siiggested in the patent also both start with the same blank. 

The plaintiff iuvokes the doctrine of équivalents, which as a doctrine no one 
dénies. It does not apply hère, becanse the metbod is not substantially the 
same. The patented button is to be made with the two disks in one plane, 
while the defendant's disks are made in parallel planes. The patented button 
is to be made with two disks of substantially the same thickuess as the thin 
portion of the blank; one of the defendant's disks niust be hammered out 
from a thick rib, while the other disk is not properly a disk at ail. Ko one 
can call the defendant's I-beara a "ribbed blank" witbout altogether deserting 
the spécifications. The plaintiff insists that this may be done if we measure 
the I-beam through its longer axis: then it may be called a "ribbed blank," 
but it is as little a "ribbed blank" measured one way as the other. The lan- 
guage is plain enough, till we treat it sophistically. If ail thèse specifled 
features be called unessential to the patent, I confess tbat I can see nothing 
left but the process of making the button by the use of dies out of an original 
blank, taken as nearly .as conveniejit to the eventuii.1 sliaiie. Tliat was not 
the patent granted; it would not bave been valid. if it bad been grauted. The 
doctrine of équivalents would destroy the patent itself. 

Therefore I dismiss the hill as to the process patent for noninfringement, 
without passing upon its validity. It may well be tliat invention was required 
to devise the process of each party, but the first inventer could not cover ail 
other processes arriving at the same resuit. 

[2] I next come to the manufacture patent, which soems to me to be învalid 
unîess so construed that the défendant does not infringe. The claim con- 
sists of three éléments: First, a single pièce cuft' button; second, two disks 
conneeted by a bar; and, third, the bar merging into the disks at points 
wlthin their outer ed?4es. Solid cuff buttons were not in themselves new 
(Hills, 543,244), and the file wrapi^er shows that the thickness of tlie bar 
relative to tlie disks .'lud the merging of the métal into a dislc was not suf- 
ficient in the judgment of the examiner to differentiate from Hills. The 
single claim was allowed only in tliat the métal of the bar merged into the 
disks at points witliin their outer edges. This feature is, however, sliown 
in three patents now in évidence, one of which was before the examiner, 
Allen, 645,307; the other two ave Ilenerlau, 778,241, and BalJ, 944,251. A 
close scrutiny of figures 2 and 4 of Henerlau show that each leg of the bar 
runs into the disk at points wlthin its outer edge, probably as niuch within as 
the patent in .suit. See Fig. 2. The same feature is even more clearly shown 
in Bull, which lias a turued-up edge. 

[3] The only iiossible invention involved in the patent is to make out of one 
pièce Henerlau's or Ball's button. In view of Hill's patent for a one-i)leee 
button, tliis can hardly be regarded as invention ; indeed, it would scarcely 
hâve been invention even if Hill bad not shown a one-piece button. Howard 
V* Détroit Stove Works. 150 II. S. 164, 14 Sup. Ct. 68, 37 L. Ed. 1039; General 
Electric v. Yost, 1-39 Fed. 568. 71 C. C. A. 552; Lawson v. Métal Products 
Oo., 209 Fed. 51, 126 C. C. A. 193. I do not mean that thèse cases décide that 
it is never invention to consolidate into one pièce what bas formerly been 
composed of three pièces. Tbi.s may at finies resuit in a consolidation of 
functions. The case must, liowever, be very rare in whicli the bare idea 
învolves invention to consolidate several members into one. To Overconie diffi- 
culties of manufacture Involved in sueh a change may involve the very highest 
invention; but, since tlie patent does not concern such difflc-ulties, it must 
rest solely upon the idea of the integrity of the button. 

Nor do I thiuk it fair to attribute the suceess of this button to this idea. 
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Its success rather, it seems to me, must be attributed to the fact that an 
intégral button could be manufactured cheaply by ordinary machine processes. 
Tlie success of Herzog's button may well bave depended upon bis being the 
first to secure a cheap process for an intégral button. 

However, it does not follow that this patent is invalid. The phrase of the 
claim, "merging into the métal of which the disks are formed," is defined in 
lines 70 to 80, particularly in Unes 75 to 80, as follows; "This métal, therefore, 
not only serves to strengthen the article at the junetion of the ends of the post 
and disks, but also tends to reinforce and strengthen the disks themselves." 
The Word "merging" in the claim may be held to include the particular form of 
button shown in the figures and described in the language just quoted. If so, 
it may be valid, but the post of the defendant's button does not merge in 
such way as to strengthen the disks themselves. 

It is urged that one cannot Justly treat a combination patent by treating 
its éléments as though separate. To this I agrée, but I know no other way 
of determinlng the validity of a combination patent than to see how far tlie 
prier art shows ail the éléments in combination. If it shows ail but one, and 
the necessary .step does not involve invention, the combination itself is void. 
That seems to me to be the case hère. 

The bill will be dismissed for noninfringement, wlth costs. 

Archibald Cox, of New York City, for appellant. 
Livingston Gifford and Charles S. Jones, both of New York City, 
for appellee. 

Before COXE and WARD, Circuit Judges, and VEEDER, District 
Judge. 

PER CURIAM. Affirmed, with costs, on the opinion of Judge 
Learned Hand. 
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lOWA WASHING MACH. CO. v. MONTGOMERY WAED & CO., Inc, 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

No. 252. 

Patents ®=3.32S — Validity and Infringemekt — Wasiiing Machine. 

Tlie Stocking and Meudenliall reissue patent, No. 12,733 (original No. 
702,<S51), for a wasiiing machine, is valid, and covers an invention of 
great utility and etHciency ; also held infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the lowa Washing Machine Company against 
Montgomery Ward & Co., Incorporated. Decree for complainant, and 
défendant appeals. Affirmed. 

For opinion below, see 227 Fed. 1004. 

The decree of the District Court held valid reissued letters patent 
No. 12,733 granted to Stocking and Mendenhall, December, 1907, for 
a washing machine and that claims 3, 4, and 7 of said patent are in- 
fringed by the defendant's machine, as exemplified by complainant 's 
Exhibit No. 7, sold by the défendant in the state of New York. 

Ralph L. Scott and C. A. L. Massie, both of New York City, and 
Taylor E. Brown and Clarence E. Mehlhope, both of Chicago, III., for 
appellant. 

Robert H. Parkinson and Wallace R, Lane, both of Chicago, 111., for 
appellee. 

Before COXE and ROGERS, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

COXE, Circuit Judge. That the patentées hâve invented a washing 
machine which is a manifest improvement over anything which pre- 
ceded it in the art is too obvions for discusson. Very soon after the 
original patent was issued it became apparent that its single claim, 
which contained 20 separate éléments, was absolutely valueless as a 
protection against infringers. Any one who had wit enough tO' omit 
one of thèse éléments could inf ringe the claim with impunity. The pat- 
entées soon became aware of the fact that though they had made an 
invention of unusual merit, by solving the problem of a cheap and effi- 
cient washing machine, their patent offered them no protection what- 
ever. Their only remedy was by reissue and that they were diHgent 
in its prosecution is shown by the fact that the original was dated June 
14, 1904, and the application for the reissue was filed February 14, 
1905, eight months thereafter. 

That the patentées made a most valuable contribution to the art is 
manifest; that the claim afforded them no protection is also manifest. 
The omission of one useless élément avoided infringement. Prior to 
the passage of the statute regulating reissues, the Suprême Court, 
speaking through Chief Justice Marshall, said in the case of Grant v. 
Raymond, 6 Pet. 218, at page 243, 8 E. Ed. 376: 

©ssFor other cases see same topic & KEY-NUMBER lu ail Key-Numbered Disests & Indexes 
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"The communication of the discovery to tlie public lias been made in pur- 
suanee of law, wltli tlie intent to exercise a privilège which is tlie considéra- 
tion paid by the public for the future use of the machine. If, by an innocent 
mistake the instrument introduced to secure this privilège faits in its object, 
the public ought not to avait itself of tliis mistake, and to appropriate the dis- 
covery, without paying the stlpulated considération. The attempt would be 
disreputable in an individual, and a court of equity might Interpose to re- 
strain him." 

From that time to the présent it lias been the purpose not only of 
the courts, but of Congress as well, to protect an honest inventer who, 
through no fault of his, is deprived of the fruits of bis invention. 
There is, in our opinion, no doubt as to the utihty and efficiency of the 
invention. Any one who bas seen it in opération as compared with the 
prior art machines must be convinced of this proposition. Some of its 
advantages are pointed out in the appellee's brief as follows : 

"Continuous oscillation of the agitator can be effiected by either pushing or 
pulllng the hand lever in one direction only. It is unnecessary to bend over 
the tub when operating it, or bend at ail, as in turnlng a crank, and the gears 
and other rotating mechanism, instead of inducing a tendency to capsize, as 
they would if mounted on the side of the tub, give increased stability and In- 
sure against any such tendency. Instead of exposing to injury the fingers and 
clothing of the operator or others (a very substantial Reril if rotating gear 
were operated on the side of the tub by persons unaccustomed to machinery), 
they are completely housed and sheltered by their positions uuder the tub, 
within the circuit of the tub legs, where they neither threaten nor incur 
harm." 

We hâve then, first, a meritorious invention which bas proved to be 
popular and remunerative ; second, a patent which, through inadver- 
tence, accident or mistake, and probably through ail thèse conditions 
combined, is rendered utterly wortbless as a protection ; third, an in- 
fringer who is making large gains out of sales of the patented device. 
In such circumstances the effort of the court should be to brush asidc 
technicalities and give the inventors the fuU fruits of their invention. 

We are unable to fînd that any rights were acquired by the défend- 
ant because of the inoperative claim of the original patent. Its act 
was an open appropriation of the complainant's property when the ex- 
piration of prior patents enabled it to use the machines of those patents 
legally if it had desired to do so. Instead of using the prior art ma- 
chines it copied ail the valuable features of the patent in suit. The de- 
fendant acquired no rights based upon the original patent. It began its 
infringement after the reissue and cannot successfuUy contend that it 
invested its money relying upon the invalidity of the patent, or the in- 
sufficiency of the claim properly to protect the invention. It entered the 
field deliberately and with fuU knowledge of ail the facts. 

We think the decree is correct and should be affirmed. 
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JEOLIAN CO. V. WANAMAKER. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

No. 184. 

Patents <S=532S— Invention — Piano. 

The Votey patent, No. 780,0T8, a combinée! pneumatic and manually 
operated grand piano, is for tlie adaptation of the pneumatic mechanlsm 
long in use in uprlght pianos to use in grand pianos, whlcti could be 
done by a skllled mechanlc, and Is void for lack of patentable invention. 

Appeal from the District Court of the United States for the District 
of Connecticut. 

Suit in equity by the yEolian Company against John Wanamaker. 
Decree for défendant, and complainant appeals. Affirmed. 

For opinion below, see 221 Fed. 666. 

The decree of the District Court dismissed the bill alleging the 
validity and infringement of letters patent No. 780,078, granted to Ed- 
win S. Votey January 17, 1905, for improvements in pianos. 

George D. Beattys, of New York City, and George D. Seymour, of 
New Haven, Conn., for appellant. 

Frederick P. Fish, John P. Bartlett, J. L. Stackpole, and R. C. Mit- 
chell, ail of New York City, for appellee. 

Before COXE and WARD, Circuit Judges, and LEARNED 
HAND, District Judge. 

COXE, Circuit Judge. The alleged invention relates to combined 
pneumatic and manually operated grand pianos, the object of the pat- 
entée being to enable a manually operated grand piano to be played by 
pneumatic apparatus and devices incorporated in the construction of 
the piano, without interfering with the manual playing devices. In 
brief, the patent seeks to monopolize the playing of a grand piano by 
pneumatic apparatus. 

The patent contains 63 claims and of thèse 32 are said to be involv- 
ed. In the view which we take of the présent controversy it will only 
be necessary to examine a single claim. The first claim is as f oUows : 

"1. In a combined pneumatic and manually operated grand piano and In 
combinatlon with the frame and soundlng-board tbereof, pumping mechanlsm 
secured and supported upon said frame beneath the said soundlng-board and 
provided with actuated mechanlsms extendlng longitudlnally of the frame and 
connected with actuating-treadles." 

This claim, like ail the rest, seeks to monopolize the old pneumatic 
playing devices which had long been in use in upright pianos, by plac- 
ing them in grand pianos. 

There can be no invention in transferring a mechanlsm from one 
machine to another, where it accomplishes the same resuit, because in 
one machine it is horizontal and in the other perpendicular. The mo- 

(g^^^For other cases see same topie & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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ment the demand for a grand player piano became urgent the service 
of the skilled piano workman was in demand. To change the mechan- 
ism f rom one to the other did not require inventive genius ; any skilled 
piano workman could make the change. If the claim dealt broadly 
with ail pianos it will hardly be pretended that they could be sustained 
in vievv of the numerous pneumatic pianos of the prior art. The ques- 
tion, therefore, reduces itself to this : Can mechanism which was well- 
known and free to ail, when applied to other types of pianos, become 
the subject of a monopoly when applied to a horizontal instead of a 
perpendicular piano? If so, the question of invention will dépend not 
on whether any new and useful resuit bas been produced but on wheth- 
er the précise combination, no matter how plain and obvions it may 
be, had ever been produced before. 

We cannot resist the conclusion that when a demand came for a 
pneumatic grand piano player the skilled mechanics of the piano fac- 
tories were perfectly compétent to make the change from the upright 
and that doing so did not involve invention. 

The decree is affirmed with costs. 



MIJRRAY V. c. li. GREENO CO. 
(Circuit Court of Appeals, Sixth Circuit. June 16, 1916.) 

No. 2809. 

Patekt.s i©=52.34 — Infeikgement — Wiiat Oonstitutes. 

Where the only invention of complainanfs patent No. 692,535 for a 
sprlng seat conslsted in the particular means for attachlng tlie springs 
to their supports, the springs being screwed through four perforations in 
an arclied metallic supiwrt, ail of which, being in a horizontal plane, the 
spring-ends were distorted, and the springs securely locked In place by the 
top and bottoni friction induced by the rise of the spiral, a spring seat, 
whereby the spring coils were inserted through four perforations, but 
which were not in the same horizontal plane, so that the spring had to 
be locked in its position by cojnpressing the lower coil agalnst the support, 
does not eoiistltute an Infringoment. 

[Ed. Note. — For other cases, see Patents, Cent, Dig. §§ 370, 381; Dec. 
Dig. <Ê=>234.] 

Appeal from the District Court of the United States for the South- 
ern District of Ohio ; Howard C. Hollister, Judge. 

Suit by William A. Murray against the C. L. Greeno Company. 
From a decree for défendant, complainant appeals. Affirmed. 

W. F. Murray, of Cincinnati, Ohio, for appellant. 
W. R. Wood, of Cincinnati, Ohio, for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

PER CURIAM. Suit for infringement of United States patent, No. 
692,535, issued February 4, 1902, to Murray for spring seat. The 
district court found noninfringement. 

<@=:jFor other ca.ses see same topic & KBY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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The patent lias already been twice considered by this court, and lield 
to disclose patentable invention only in the particular means shown for 
attaching the springs to their support. Thèse means comprise four 
perforations in an arched metallic support, through which the lower 
end of the spring is screwed ; thèse perforations being ail in the same 
horizontal plane, the spring-end is thereby distorted and the spring se- 
curely locked in place by the top and bottom friction induced by the 
rise of the spiral. Murray v. D'Arcy Co., 161 Fed. 352, 88 C. C. A. 
364; Murray v. Détroit Wire Spring Co., 206 Fed. 465, 124 C. C. A. 
371. 

In the D'Arcy Case défendant was held not to infringe because the 
locking means of the patent in suit were absent. In the Détroit Spring 
Company Case défendant was held to infringe because it employed 
those means. 

In the instant case, while the lower coil of defendant's spring is 
inserted through four perforations in the arched strip, thèse perfora- 
tions are not in the same horizontal plane; on the contrary, the dif- 
férence between the horizontal planes of the two sets of perforations 
is the same as the rise of the spiral. There is thus no appréciable dis- 
tortion of the spring due to its entering the support; and it is not 
held in position by the friction due to the rise of the spiral, for there 
is no such appréciable friction. The spring is required to be locked 
in position by compressing the lower coil of the spring against the sup- 
port. Defendant's device thus lacks the characteristic feature of com- 
plainant's device, constituting its only claim to patentability. The dis- 
trict court properly held that défendant does not infringe. 

It becomes unnecessary to consider the alleged new anticipatory réf- 
érence. 

The decree of the district court is affirmed, with costs. 
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BURKE ELECTBIC CO. v. INDEPENDENT PNEUMATIC TOOL Ca 

(Circuit Court of Appeals, Second Circuit. May 16, 1916.) 

No. 117. 

Patents ®=376 — Validity — Pbior Sai-e — Resale — "On Sale." 

Within Rev. St. § 4886 (Comp. St. 1913, § 9430), denying patents for an 
article whieh has been on sale for more tlian two years prior to the ap- 
plication, articles for which a patent is sought, on hand ready to be de- 
livered to any purcliaser, are "on sale," regardless of whether any of 
them are sold ; but wbere orders are taken only for subséquent delivery, 
the article is not on sale at that time, though the invention be complète. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 92, 98 ; Dec. Dlg. 
<g=>76. 

For other définitions, see Words and Phrases, Second Séries, On Sale.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On pétition for rehearing. Pétition denied, and former opinion af- 
firmed. 

For former opinion, see 232 Fed. 145, -^ — C. C A. . 

Dyer & Taylor, of New York City (J. Edgar Bull, of New York 
City, of counsel), for appellant. 

Edwards, Sager & Wooster, of New York City, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. The proofs in this case show that the patented 
motors were ordered two years and a few days before the application 
for the patent was filed, but were not delivered and could not hâve 
been delivered until a time within the two-year period. The question 
is as to the proper construction of the words "not in public use or on 
sale" in Rev. St. § 4886 (Comp. St. 1913, § 9430). The combination of 
the words indicates that the sale contemplated is such as créâtes an 
opportunity for présent public use. It is a situation quite différent 
from the réduction to practice necessary to sustain anticipation. Judge 
Learned Hand apparently had this in mind when he held that the com- 
pletion of the invention, though very important in a compétition as to 
priority, was not important upon the question whether the public was 
using or given the opportunity of présent use of the invention. The 
provision ought to be construed favorably to patentées. If patented 
articles are on hand ready to be delivered to any purchaser, they are 
on sale, whether any of them has been sold or not. But, if they are 
not, they cannot be said to be on sale within the meaning of the act, 
though the invention itself has ceased to be expérimental and is com- 
plète. This certainly should be true of articles which can be carried in 
stock, like the motors in question. Such was the case in Covert v. 
Covert (C. C.) 106 Fed. 183 ; National Cash Register Co. v. American 
Cash Register Co., 178 Fed. 79, 101 C. C. A. 569. Although in Dittgen 
V. Racine Co. (C. C.) 181 Fed. 394, it was the practice not to make the 
patented articles until after they were ordered, still thousands of them 

(g=3For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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had been made and delivered more than two years before tbe in- 
venter applied for his patent. We incline to follow McCreery v. Fan 
Co., 195 Fed. 498, 115 C. C. A. 408. 
The pétition is denied. 



KBYS V. MEYKR et al. 

(Circuit Court of Appeals, Second Circuit. May 9, 1916.) 

No. 264 

Patents iS=»328 — Invention— Necktie. 

ïtie Keys patent, No. 78!),69G, for a necktie, Jield void for lack of in- 
vention, in view of tlie prior art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by WilHam A. Keys against William K. Meyer, Rob- 
ert L. Bacharach, and Arthur Friedheim, copartners as Meyer, Bacha- 
rach & Friedheim. Decree for défendants, and complainant appeals. 
Affirmed. 

Kenyon & Kenyon, of New York City, for appellant. 
S. Bernstein, of New York City, for appellees. 

Before COXE, Circuit Judge, and VEEDER and MAYER, District 
Judges. 

COXE, Circuit Judge. The patent in question relates to neckwear 
and consists in a construction of ties whereby the strain is taken from 
the bow or knot. Claims 2 and 3 are involved. They are as follows : 

"2. As an article of manufacture, a necl^tie consisting of a. neekband and 
two end portions, tliese end portions belng adapted to fonn a tie, and tabs 
on tlie inner side provided with a buttonhole adapted to iit over a collar- 
button, said tabs being intégral wlth the Inner face of tlie tie, substantially 
as set forth. 

"3. As an article of manufacture, a necktie consisting of a neekband and 
two end portions adapted to form a tie, and tabs made ont of tlie same ma- 
terial as the inner face of the tie and intégral with said inner face, said tabs 
provided wlth buttonlioles adapted to fit over tlie coUar-button, substantially 
as set forth." 

The District Court held that the défendant did not infringe, as the 
claims in question must in any event be narrowly construed. We are 
of the opinion that the change made by the plaintifï over the prior 
art did not amount to invention. Ail that can be said of the plaintifï's 
necktie is that it may be a trifle more symmetrical and may fit a little 
better than the neckties of the prior art. As Judge Hough points out, 
there can be no novelty, where the prior art shows two tabs each con- 
taining a buttonhole, in sewing on one long tab with a buttonhole at 
each end. The basic idea was in use before Keys secured his patent 
and he merely improved upon some of the minor détails of existing ties. 
He added nothing fundamental to the prior ties. 

The decree is affirmed. 

<g=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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UNITED STATES V. SNOHOMISH EIVER BOOM CO. et al. 

(District Court, W. D. Wasliington, N. D. May 10, 1916.) 

Indians <g=>12 — Réservation — Boundaky — Tkeaties. 

Treaty and executive order construed wlth respect to boundary of an 
Indian réservation on the shore of Puget Sound. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 27, 28; Dec. 
Dig. <S=12.] 

Action by the United States against the Snohomish River Boom 
Company and the Everett Improvement Company. On motion by 
défendants to dismiss. Motion granted. 

Clay Allen, U. S. Atty., and Winter S. Martin, Asst. U. S. Atty., 
both of Seattle, Wash. 

J. A. Coleman, of Everett, Wash., and Francis H. Brownell, of 
Seattle, Wash., for défendants. 

NETEKER, District Judge. The United States seeks to recover 
from the défendants the possession of certain tidelands situated at 
Port Gardner, Snohomish county, Wash. The land was sold by the 
state of Washington to the Everett Improvement Company as tide- 
lands, and was by the Improvement Company leased to the Boom Com- 
pany. The issue involves the construction of executive order of De- 
cember 23, 1873, and the Indian treaty of 1855 (Act Jan. 22, 1855, 
12 Stat, 928). Section 2 of the treaty provides, among other things: 

"Tliat the amouut of tvi^o sections, or 1,280 acres, on the north side of 
Hwhomish Bay and the creek emptying Into the same ealled Kwilt-seh-da, 
the peninsula at the southeastern end of Perry's Island, * * * ail of 
which tract shall be set apart, and so far as necessary surveyed and marked 
out for their exclusive use. * • * " 

And f urther that : 

"There is also reserved from out the lands hereby ceded the amount of 
thirty-six sections, or one township, of land on the northeastern shore of 
Port Gardner, and north of the mouth of Snohomish river, including Tulalip 
Bay and the before-mentloned Kwilt-seh-da creek. * » * " 

And article 4 : 

"The said tribes and bands agrée to remove to and settle upon the said 
first above-mentioned réservations within one year after the ratification of 
this treaty, or sooner, if the means are furnished them. * * * " 

Article 5 : 

"The right of taking flsh at usual and accustomed grounds and stations is 
further secured to the Indians. * • * " 

Président Grant, December 23, 1873, by executive order, fixed the 
boundaries of the Tulalip Indian réservation pursuant to the treaty, 
as foUows : 

"Beginning at low-water mark on the north shore of Steamboat Slough, at 
a point where the section Une between sections 32 and 33 of township 20 

(gcsFor other cases eee same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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north, range 5 east, Intersects the same ; thence north ; * * » thence 
west * * * to low-water mark on the shore of Port Susan ; thence south- 
easterly with the line of low-water mark along said shore to the shores of 
Tulalip Bay and Port Gardner, with ail the meanderings thereof, and across 
the mouth of Bbey's Slough to tho place of begiuning." 

The following sketch exhibits the land: 




^^enerr 



It is contended by the plaîntiff that the meander line along the 
shore should extend from the most southerly point of the réservation 
(Priest Point) across the channel to Steamboat Slough, which would 
include the wedge-shaped tidelands colored black on the sketch ; 
whereas the défendants contend that the boundary follows low-water 
mark along the channel to the mouth of Ebey's Slough, which, it is 
contended, is above the lands in question, and thence to the point of 
beginning. At the conclusion of the évidence défendant moved to dis- 
miss. 

According to the meander notes of the United States government, 
the mouth of Ebey's Slough is practically at "X," indicated upon the 
sketch. The testimony shows that the land in question is a part of 
the tidelands which extend from and adhère to Smith Island; that 
thèse lands are separated by a deep-water channel on the west and 
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north, and are independent of the réservation; that Steamboat Slough, 
which is navigable, is north of the land, and the water of Port Gardner 
is west and forms a navigable channel between the réservation and 
the land in question entermg into Ebey Slough. I think it must be 
apparent from an examination of the treaty and likewise of the execu- 
tive order, that the purpose was to grant to the Indians tillable land 
with such accretions as would naturally belong thereto. I do not 
think that it could hâve been the intention of the executive order to 
hâve included tidelands which were entirely separated and segregated 
from the uplands of the réservation. If it had been the intention to 
grant any spécial water privilèges across the navigable water upon 
which the réservation borders, fitting language would hâve been em- 
ployed. A casual reading of the executive order, together with a 
considération of the mouth of Ebey Slough as fixed by the United 
States government notes, however, is conclusive upon the plaintifï. 
The mère fact that the executive order, in gênerai terms, reads "south- 
easterly" with the line of low-water mark "along said shore * * * 
of and across the mouth of Ebey Slough to the place of beginning," 
cannot be read to extend across the waters of Port Gardner, but must 
be carried to the mouth of Ebey Slough, even though the course may 
not be directly southeasterly to the point of commencement. 
The motion to dismiss is granted. 



PACIFIC COUNTY et al. v. ILLINOIS SUKETY CO. 
(District Court, W. D. Washington, S. D. April 15, 1016.) 

No. 1962. 

1. PKIXCIPAL AMD SURETY "©='59 — OBLIGATIONS OF SuBETY— COXSTRL'CTIOX. 

Whlle tliere is a libéral construction of liability of a surety for com- 
pensation, a surety company for a considération is entitled to hâve its 
contract interpreted by the ordinary rules of law, and its liability can- 
not be extended beyond the scope of the contract. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ lOo, 
103% ; Dec. Dig. <S=359.] 

2. Principal and Surett <S=>71 — Liability or Surety — Construction. 

Where bond giveii by a bank in which connty moneys were deposited 
was conditioned that the bank should from July 1, 1914, to July 1, 1915, 
in due and ordinary course of business pay ail moneys dei)osited and 
should froin July 1, 1914, keef) and hold harniless the county treasurer 
from ail liability of loss which might accrue by reason of the deposits, 
the bond did not render the surety liuble for nonpayment of county moneys 
deposited during the years 1914-15, and reniaining on hand ai'ter July 
Ist ; the bank having fulfilled ail conditions up to that tlme. 

[Ed. Note. — For other cases, see Principal and Suretv, Cent. Dig. §§ 117- 
119; Dec. Dig. <S=71.] 

At Law. Action by Pacific County and another against the Illinois 
Surety Company. On demurrer to complaint. Demurrer sustained. 

John I. O'Phelan, of Raymond, Wash., and Bâtes, Peer & Peterson, 
of Tacoma, Wash., for plaintiffs. 

Piles & Howe, of Seattle, Wash., for défendant. 

<gS3>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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NETERER, District Judge. A surety bond was executed by the 
défendant on behalf of the First International Bank of South Bend, 
Wash., to the county treasurer of Pacific county, in the sum of $10,- 
000, which was to run one year from July 1, 1914. Various sums 
were deposited in the bank on behalf of the county during the year 
beginning July 1, 1914, and at the close of the year $51,175.14 was 
on hand and remained on deposit until the close of the bank on July 
19, 1915. Action is commenced by the county and county treasurer 
to recover the amount of the bond, alleging suspension of the bank, 
notice of proof of loss, and demand for payment. The défendant has 
demurred to the complaint. 

The défendant contends that its liabiHty is limited by the express 
provisions of the bond and that the duration of its risk extends only 
for the period of one year. Plaintiffs' contention is that the défend- 
ant is liable for ail deposits made and unaccounted for, irrespective of 
duration of time. 

[1] The rule of strictissimi juris does not apply to sureties for 
compensation. This rule was only invoked for the protection of indi- 
viduals acting gratuitously. Libéral construction of liability against 
sureties for value is the rule. Cowles v. United States, etc., G. Co., 
32 Wash. 120, 72 Pac. 1032, 98 Am. St. R«p. 838 ; American Surety 
Co. V. Pauly, 170 U. S. 133, 18 Sup. Ct. 552, 42 L. Ed. 977. A surety 
Company for a considération is, however, entitled to hâve its contract 
interpreted by the ordinary rules of law. Gilmore & P. R. Co. v. 
United States Fidelity & G. Ce, 208 Fed. 277, 279, 125 C. C. A. 477. 
And the liability cannot be enlarged beyond the scope of the terms of 
the contract, and where the language is unambiguous the question 
of construction does not enter. 

[2] The pertinent part of the bond recites: 

"If the sald principal herelnbefore named shall, from noon of the Ist day 
of July, 1914, to noon of the Ist day of July, 1915, in due and ordinary course 
of business promptly pay to the said treasurer * * * upon demand 

* * * ail moneys and proceeds * * * which hâve been or shall here- 
after be deposited with, transferred to, or placed in charge of said principal, 
by or on behalf of the said treasurer, and shall from noon of the Ist day of 
July, 1914, lieep and hold harmless the above named * * ** as such 
treasurer, of and from ail liability, loss, and damage which may arise or accrue 
against said treasurer by reason of the deposit * * * as aforesaid 

* * * then this obligation shall be void. * * * » 

The language employed seems to be clear, and capable of convey- 
ing but one idea, and that is the lirait of liability to the Ist day of July, 
1915, and giving efïect to every part of the contract. United States 
Fidelity & Guaranty Co. v. Board of Commissioners, 145 Fed. 144, 
148, 76 C. C. A. 114. And applying the same rules to this as any 
other contract (American Bonding Co. v. Pueblo Investment Co., 150 
Fed. 17, 24, 80 C. C. A. 97, 9 L. R. A. [N. S.] 557, 10 Ann. Cas. 357), 
the intention of the parties appears to be conclusively established. 
The case of United States Fidelity & Guaranty Co. v. City of Pensa- 
cola, 68 Fia. 357, 67 South. 87, relied upon by plaintiffs, is readily 
distinguished from the case at bar, in this : That liability in that case 
was not limited, but the défendant obligated itself to account and pay 
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over ail moneys which may be deposited withiri the time, and was 
not merely to insure the payment by the city of its deposits during the 
contemplated period, but to pay over ail moneys received by the bank 
by deposits of the city during the stated period, and this obligation 
continued though the time had expired during which deposits could 
be made under the obligation of the bond ; whereas, in the instant case, 
the life of the bond is fixed on its face, and in view of the express 
stipulation of the bond it cannot be reasonably contended that Hability 
would extend for an indefinite period during which the funds would 
be under the protection of the opération of the bond, and until the 
plaintiffs saw fit to withdraw them. United States Fidelity & Guar- 
anty Co. v. American Bonding Co., 31 0kl. 669, 122 Pac. 142. 
I think the demurrer must be sustained, and such is the order. 



In re MUSGROVE MINING CO. 
(District Court, D. Idalio, E. D. July 11, 1916.) 

1. Bankeuptct <@=>ô0 — "AcTs OF Bankbuptcy" — Statute. 

Bankr. Act July 1, 1898, c. 541, § 3a (2), 30 Stat. 546 (Comp. St. 1913, 
§ 9587), déclares that acts of bankruptcy by a persoii shall consist of his 
having transferred wliile insolvent any portion of his property to one or 
more of his creditors with intent to prefer such credltors over others, 
while section 3a (3) déclares that one who shall, while insolvent, permit 
any creditor to obtaln a préférence through légal proceedings, and not 
liaving, at least flve days before a sale or final disposition of any prop- 
erty afEected, vacated or discharged such préférence, shall hâve commit- 
ted an "act of bankruptcy." lïeld that, where an insolvent confessed 
judgment with intent to prefer a creditor, the confession of judgment 
was an act of bankruptcy falling within section 3a (2), while, if the préf- 
érence was efCected without any intent or purpose on the part Of the 
insolvent, the act falls within section 3a (3). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 81, 82 ; Dec. 
Dig. <S=>59. 

For other définitions, see Words and Phrases, First and Second Séries, 
Act of Bankruptcy.] 

2. Bankruptcy ©=381(4) — Pétition — Sufficiency. 

A pétition in bankruptcy, which merely alleged that défendant con- 
fessed Judgment with intent to prefer, is sufflcient to charge that the con- 
fession was intended to secure a préférence, without any averment of 
facts, and so to bring the act within Bankr. Act, § 3a (2). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 59, 118 ; Dec. 
Dig. <®=581(4).] 

In Bankruptcy. In the matter of the bankruptcy of the Musgrove 
Mining Company, a corporation. On demurrer to the pétition. De- 
murrer overruled. 

Ariel C. Cherry, of Salmon, Idaho, for petitioning creditors. 
O'Brien & Glennon, of Salmon, for Musgrove Mining Co. 

DIETRICH, District Judge. [1] Certain of its creditors hâve filed 
a pétition in involuntary bankruptcy against the Musgrove Mining 

4S=5For other cases see same topic & KKY-NDMBER in ail Key-Numbered Digests & Indexes 
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Company, to which it interposes a demurrer. The acts of bankruptcy 
alleged are two confessions of judgments by the mining company. No 
exécution bas been issued, but under the state statutes the judgments 
create Hens upon ail real estate owned by the debtor. Assuming that 
it was intended to charge acts of bankruptcy under subdivision a (3) of 
section 3 of the Bankruptcy Act, the mining company's objection is 
that it is not alleged that it f ailed to cause the préférences to be vacated 
or discharged five days before a sale or the final disposition of its 
property. 

The petitioning creditors concède that the pétition is insufficient un- 
der subdivision a (3), but contend that it does fuUy charge an act of 
bankruptcy under subdivision a (2), which provides that an act of 
bankruptcy by a person shall consist of bis having "transferred, while 
insolvent, any portion of bis property to one or more of bis creditors 
with intent to prefer such creditors over bis other creditors." It ap- 
pearing that the préférence, if any there be, has been efïected through 
a légal proceeding, the question arises as to what distinction could be 
made between cases covered by subdivision a (2) and those covered 
by subdivision a (3). If this case should be held to be embraced 
within subdivision a (2), would it not lie within the power of 
creditors to nullify the provision that a préférence accomplished 
by a légal proceeding does not become an act of bankruptcy until notice 
of sale is given and the debtor fails to discharge the lien within the 
prescribed time? Upon considération it is conchided that while a 
préférence efïected through judicial proceedings may fall within one 
class or the other, the two provisions do not necessarily overlap. The 
distinction is to be f ound in the présence or absence of an intent on the 
part of the debtor to give a préférence, and by intent is meant an 
actual, and not merely a constructive, intent. If the debtor has acted 
in such a way as to give a préférence with the intent and purpose so 
to do, it is quite immaterial by what means such purpose is accomplish- 
ed, whether by judicial proceedings or in some other manner. In such 
case the act falls within a (2). Upon the other hand, if, through légal 
proceedings, a préférence has in fact been permitted or procured, but 
without any intent or purpose on the part of the debtor to give it, then 
the act falls within the terms of subdivision a (3). 

[2] The further objection that the pétition is insufficient, in that it 
is alleged only that the confession of judgment was made with the 
intent to prefer, without setting forth the facts and circumstances 
from which such intent may be inferred, is not thought to be well 
taken. It would be quite impracticable to set ont ail the facts and cir- 
cumstances upon which a party may rely to show intent, especially 
where, as hère, it is necessary to show actual rather than constructive 
intent. 

Accordingly the demurrer will be overruled, and the défendant w-ill 
be given 10 days from this date in which to answer. In view of the 
great distance the parties live from any point in the district where 
court is held, I shall be very willing, if counsel so désire, to refer 
the case to a spécial master or examiner for the taking of the testi- 
mony. Such examiner may be a stenographer, and thus the ordinary 
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compensation of a stenographer may cover the entire expense of such 
référence. Il: is suggested that, if possible, counsel agrée upon such 
person and advise me. 



THE SENATOK EICE. 

THE RESOLUTE. 

(District Court, E. D. New York. May 26, 1916.) 

A.DMIRAXTY lS=3lS) — JUKISDIOTION — MARITIME TORTS. 

A drilllng platforni erected upon posts or piles driven in the eartli, 
althougli standing in navigable ^Yater and used for drilllng in connection 
with the uiaking of a channel for navigation, is a part of the land, and a 
suit to recover damages for injury to such platform through collision be- 
tvveen two passlng vessels is not within the admiralty jurisdiction ; but 
damages for iiijury resulting from the collision to an attendant scow, 
f rom whicli power to operate the drills was furnished, and including de- 
niurrage for loss of use of the scow and wages of its crew during the mak- 
ing of repairs, are recoverable in admiralty. 

[Ed. Note.— B'or other cases, see Admiralty, Cent. Dig. §§ 233, 234 ; Dec. 
Dig. ®=>19.] 

In Admiralty. Suit by John D. Miller against the steam tugs Senator 
Rice and Resolute. On exceptions to report of master. Sustained in 
part, and decree for libelant. 

Foley & Martin and J. A. Martin, ail of New York City, for libelant. 

H. H. Flemming, of Kingston, N. Y., and James K. Symmers, of 
New York City, for the Senator Rice. 

Burlingham, Montgomery & Beecher and E. C. Rouse, ail of New 
York City, for the Resolute. 

CHATFIELD, District Judge. The facts with regard to the colli- 
sion between two tows, and the résultant injury to a drilling platform 
standing on spuds with a scow alongside as tender, are shown in 
the décision rendered in this case. 2i2 Fed. 960. The court found 
fault resulting in some damage cognizable under admiralty jurisdiction. 

Upon a référence the master lias ruled that the scow, which was 
anchored independently in the river, was subject to admiralty jurisdic- 
tion, and lias allowed the damages directly made up from the items of 
lost anchors, ropes, etc., attached to the scow. 

Power from this scow was conveyed by piping to the plant, from 
which, by means of a rigid tube, adapted to resist the tide, the drills 
were actually operated. This plant consisted of a large, heavy, and 
firmly fixed platform, which stood upon the bottoni of the river ; but 
its four large legs, or spuds, with sharpened lower ends, were actually 
driven into the bottom like piles, wherever they rested upon the mud. 
If the structure rested upon hard bottom or rock, it would stand upon 
the surface. But in either case it was a stable and solid structure, and 
differed from one attached to piles driven in the bottoni only in de- 
gree of stability. 

^z:>FoT other cases see same topic & KEY-NUMRER in ail Key-Numbered Digesis & lutle-xes 
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Under thèse circumstances, the master has disallowed such damages 
as he attributes to injuries occurring upon or to this platform. This 
distinction seeras to be correct. The cases of Phœnix Con. Co. v. The 
Poughkeepsie, 212 U. S. 558, 29 Sup. Ct. 687, 53 L. Ed. 651, affirm- 
ing 162 Fed. 494, and the case of United Engineering & Contracting 
Co. V. N. Y., N. H. & H. Tug Transfer No. 5, The Moran, and The 
Lackawanna (unreported, but stated in the opinion in 162 Fed. 494), 
as also the case of Martin v. West, 222 U. S. 191, 32 Sup. Ct. 42, 56 
h. Ed. 159, 36 h. R. A. (N. S.) 592, show that injuries occurring upon 
a structure constituting a part of the land or carrying out land activities 
(Cleveland, T. & V. R. Co. v. Cleveland S. S. Co., 208 U. S. at page 
321, 28 Sup. Ct. 414, 52 L. Ed. 508, 13 Ann. Cas. 1215) are not with- 
in the jurisdiction of the admiralty court. See, also, Postal Telegraph- 
Cable Co. v. P. Sanford Ross, 221 Fed. 105, in which thèse cases are 
generally discussed. 

The rule apparently now well established is to the effect that a plat- 
fé^rm erected upon posts or piles and given the character of a dock 
or land structure, even though entirely isolated from the land and 
standing in navigable water, is a part of the land itself, and that acts 
occurring thereon are not within admiralty jurisdiction. Nor was the 
mère fact that the drilling was being done in connection with the mak- 
ing of a channel for navigation sufficient of itself to treat this entire 
plant as an aid to navigation, as was the beacon or buoy in the case 
of The Bïackheath, 195 U. S. 361, 25 Sup. Ct. 46, 49 E. Ed. 236, and 
in the récent case of Eatta & Terry Construction Co. v. Tlie Raith- 
moor, 241 U. S. 166, 36 Sup. Ct. 515, 60 L. Ed. 937, decided by the 
United States Suprême Court on May 1, 1916, reversirig 186 Fed. 849. 

Hence the report of the master should be confirmed generally. 
Two items, however, should be allowed to the libelant which the mas- 
ter has excluded. The sums of $225 demurrage for loss of use of 
the scow, and $196.25 wages, were disallowed by the master upon 
the theory that the delay was caused by inability to use the platform. 
The master, therefore, held thèse items to be a part of the damage not 
recoverable in admiralty. But the proximate cause of ail the damage 
was the collision. The loss of use of the scow was the loss of use 
of the floating vessel, and it makes no différence that the time for 
which demurrage is asked was coextensive with the time necessary 
to repair damage to something on land. If the proximate cause of 
the in jury were something occurring on the platform, the master 
would be correct in his conclusion. The claimant contends that the 
word "damage" should be distinguished from "in jury," which he claims 
was confined to the platform. But the "damage" in question is not 
the restoration or repair of the platform. It is for loss of use of the 
scow. 

The libelant is entitled to recover in this case ail the damage result- 
ing within admiralty jurisdiction from the collision which happened 
over by the New York shore and (whether or not damage is also re- 
covered for the losses on the platform) this court has the right to fix 
the loss from interférence with the using of the scow itself. The 
item for demurrage will be allowed. 

The item for wages of the crew of the scow is in the same category, 
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but the libelant has admitted that at least one-half of thèse wages cov- 
ered work devoted to repairing and resetting the platform, and hence 
one-half of the wage item will be disallowed. 

The exceptions therefore will be sustained to the extent of allowing 
$225 for demurrage and $93.12 wages, for which the libelant may hâve 
a decree in addition to the sum of $244.49 found by the master. The 
libelant will be allowed a docket fee and one-half of other taxable 
costs. 



HASTIXGS et al. v. HOOG et al. 

(District Court, M. D. Pennsylvania. January Term, 1915.) 

No. 209-A. 

1. Courts <®=3308 — Fédéral Courts — Jurisdictiox — Diversitx of Citizej;- 

SHIP. 

Wliere there are two or more joint plalntlfCs and two or more défend- 
ants, eacli of the plaintifCs, having sued .iointlv, must be capable of suing 
eacli of the défendants in order to support jurisdictlon of the fédéral 
court on the ground of diversity of citlzenship. and where some of the 
plaintifCs are citizens of the same state as défendants the fédéral court 
has no jurisdietion. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 855, 856; Dec. 
Dig. ©=308.] 

2. CouETs ©=324 — Fédéral Courts — Jueisdiction — Mode of Kaisinq. 

In the fédéral courts, where jurisdietion is based on diversity of citl- 
zenship, the objection that the court was without jurisdietion may be 
raised after défendants, liave answered to the merits. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 882-SS4; Dec. 
Dig. ©=324.] 

In Equity. Bill by Phillip flastings and others against Dr. E. Hoog 
and others. On motion to dismiss. Motion sustained, and bill dis- 
missed. 

A. A. Vosburg, of Scranton, Pa., and J. B. Jenkins, of Carbondale, 
Pa., for plaintiffs. 
John J. Toohey, of Scranton, Pa., for défendants. 

WITMER, District Judge. [ 1 ] Défendant cames by motion to dis- 
miss this suit for want of jurisdietion. The bill discloses the fact that 
not ail of the parties, either plaintiffs or défendants, are citizens of 
States other than Pennsylvania. In fact, ail are citizens hère, with 
the exception of one of the numerous plaintififs named in the bill. 
Where there are two or more joint plaintiffs, and two or more défend- 
ants, and as in this case, having sued jointly, each of the plaintiffs must 
be capable of suing each of the défendants, in order to support the 
jurisdietion founded on diverse citizenship. Strawbridge et al. v. 
Curtiss, 3 Cranch, 266, 2 L. Ed. 435; New Orléans v. Winter, 1 
Wheat. 91, 4 L. Ed. 44; Coal Co. v. Blatchford, 11 Wall. 172, 20 
L. Ed. 179; Bissell v. Horton, 3 Day, 281, Fed. Cas. No. 1,448; Ward 
V. Arredondo, 1 Paine, 410, Fed. Cas. No. 17,148; Anderson v. Jack- 

®=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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son, 2 Paine, 426, Fed. Cas. No. 357; Ketchum v. Farmers' Loan & 
Trust Co., 4 McLean, 1, Fed. Cas. No. 7,736; Bargh v. Page, Fed. 
Cas. No. 980, 4 McLean, 10; Tuckerman v. Bigelow, 21 Law Rep. 
208, Fed. Cas. No. 14,228. Accordingly the test was reiterated by 
Chief Justice Waite in delivering the opinion in Pacific R. R. Co. v. 
Ketchum, 101 U. S. 298, 25 L. Ed. 932 : 

"In the Removal Cases, 100 U. S. 457 [25 L. Ed. 593], it wns lieW that, for 
the purposes of iurlsdlction, the court had power to ascertaiii the real mat- 
ter in dispute, and arrange the parties on one side or the otlier of the dis- 
pute. If in sucli arrangement it appeared that tliose on one side were ail 
citizens of différent states from those on the otlaer, jurisdiction miglit be eu- 
tertained and the cause proceeded with." 

[2] But counsel argues that défendants may not take exception, 
having answered to the merits. The reply is that, if Congress has not 
conferred the authority upon the court to entertain the action, it is of 
no importance what the suitors do to invoke it. Tlie fédéral courts 
hâve only limited jurisdiction. Their authorities and powers are strict- 
ly statutory, and they can acquire jurisdiction of a case only in the 
manner pointed out by the statute. Farmington v. Pillsbury, 114 U. 
S. 138, 5 Sup. Ct. 807, 29 L. Ed. 114. Hence consent of parties to a 
suit cannot confer jurisdiction. Pacific R. R. Co. v. Ketchum, supra; 
Dawson v. Columbia Trust Co., 197 U. S. 181, 25 Sup. Ct. 420, 49 
L. Ed. 713 ; Thomas v. Board of Trustées, etc., 195 U. S. 207, 25 
Sup. Ct. 24, 49 L. Ed. 160. In the latter case. Justice Harlan, deliver- 
ing the opinion of the court, says : 

"It is equally well established that, when jurisdiction dépends upon diverse 
citizenship, tlie absence of sufïicient avennents or of faets in tlie record sliow- 
ing such required diversity of citizenship is fatal, and cannot be overlooked 
by the court, even if the parties fail to call attention to the defect, or con- 
sent that it may be waived. Mansfield By. Co. v. Swan, 111 U. S. 379 [4 Sup. 
Ct. 510, 28 L. Ed. 402] ; Martin v. Baltimore & Oliio R. R. Co., 151 U. S. 673 
[14 Sup. Ct. 533, 38 L. Ed. 311]; Powers v. Chesapeake & Ohio Ky., 169 U. 
S. 92. 98 [18 Sup. Ct. 204, 42 L. Ed. 673]. As late as in Minnesota v. North- 
ern Securities Co., 194 U. S. 48, 62, 63 [24 Sup. Ct. 598, 48 L. Ed. 870], we 
said both parties insisting upon the jurisdiction of the Circuit Court: 'Con- 
sent of the parties eau uever confer jurisdiction upon a fédéral court.' If 
the record does not affirmatively show jurisdiction in the Circuit Court, we 
must, upon our own motion, so déclare, and make such order as will pre- 
vent that court from exercising an authority not conferred upon it by stat- 
ute." 

The motion is sustained, and the bill is dismissed. 



HAAS V. LEO FEIST, INC. 105 

HAAS V. LEO FEIST, Inc., et al. 
(District Court, S. D. New York. May 23, 1916. On Eehearing, June 8, 1916.) 

1. Copyrights i©=»83 — Infbingement — Bvide:^ce. 

In an action for infringing a copyrighted song, évidence lield to warrant 
a flndlng of infrlngement. 

[Ed. Xote. — For other cases, see Copyrights, Cent. Dlg. §§ 74-76; Dec. 
Dlg. <S=>83.] 

2. Copyrights ®='52 — Inpringement — Damages. 

One who publishes a song Infringing an earlier copyrighted song is 
liable in damages, regardless of his innocence of intent. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 50 ; Dec. Dlg. 
®=>52,] 

3. Copyrights <S=>87 — Infringement — Accountino. 

Where a copyrighted song is infringed, and défendant is required to 
acconnt, the accounting will follow the ordinary rules governing equity. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 81 ; Dec. Dlg. 
<g=o87.] 

4. Copyrights <©=387 — Infringement — Delay. 

Those interested in a copyrighted song after leamlng of the infrlnge- 
ment delayed proceedlngs. Tliereafter the publisher, who was innocent 
of any intentional wrongdoing, expended large sums in pusliing the sale 
of the song. Held that, as against him, the owuers of the copyright could 
not recover any profits accruing after they discovered the Infringement, 
but as against the aotual Infringer they inlght recover any profits, this 
being pavticularly true where the song was of a purely ephemeral nature. 

[l'.d. Note. — For other cases, see Copyrights, Cent. Dlg. § 81; Dec. Dlg. 
'©=587,] 

5. Copyrights <S=390 — Infringement — Attorney's Fées. 

Wliere the owners of a copyright, wliich was Infringed, did not make 
objections on first discovering tlie infringement, and thus allowed de- 
fendant to expend large sums of m'oney lu advertising, an allowance of 
attorney's fées, being a matter of discrétion, will not, in a suit for injunc- 
tion and an accounting, be granted. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 85; Dec. Dlg. 
<g=90.] 

On Reliearing. 

6. Copyrights iS==>75 — A'alidity' — Applhîation. 

Copyright Act March 4, 1909, c. :!20, § 9, 35 Stat. 1077 (Comp. St. 1913, 
§ 9530), déclares that any person entitled thereto may secure a copyright 
for his work by publication with the required notice of copyright, while 
section 18 (Comp. St. 1913, § 9539,i déclares that the notice of copyright 
shall be accompanied by tlie nauie of tlie copyright proprietor. A copy- 
right proprietor first took a copyright for a song in his own naine, but 
the printed copies stated the copyright owner to be a Company which had 
no existence. On being asked to correct tlie discrepancy, the proprietor 
again applied in his own name, but stated he was président and treasurer 
of the flctitlous couipany, and ail copies bore the name of the company. 
By the laws of the state In which the proprietor resided the use of such 
name was illégal. Jleld that, while a contract inade under such flctitlous 
name might be enforced ir^ the courts, yet relief protecting such name 
could not be granted, and therefore no suit for infringement of copy- 
right will lie. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. | 65 ; Dec. Dlg. 
<®=>75.] 

fiC3For other cases eee same topLc & KEY-NUMBER ia ail Key-Number«d Digests & IndwtoB 
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In Equity. Suit by Harry Haas against Léo Feist, Incorporated, and 
another. Decree for an injunction and an accounting by défendants. 

Thls is a suit in equity to enjoln the Infringement of a copyrighted song 
entitled, "You Will Never Know How Much I Really Cared." In the spring of 
1914 tlie plalntiff, who was at that tlme in the eniploy of one Adolph Deutsch, 
composed the melody and diorus of the song In question, which was reduced 
to notation by one Rouch, and for which one Cahalin wrote some words. A 
copyright to the song was taken in the name of the Haas & Cahalin Music 
Company, a trade-name of Deutsch. Haas was to get one-third of ail the 
profits from the sale of the song, and Cahalin one-third, and Deutsch the 
remaining third. About 2,000 copies were struck ofC, 1,000 for sale and 
1,000 to be distributed among singers and other performers in the hopes 
of popularizlng it. AU the copies were sold by the Ist of January, 1915, 
but the song proved a failure, except to the extent of the 1,000 copies 
mentioned, and no further édition was published. In November of 1914 
Cahalin, who had a number of the songs for distribution, gave one to Samuel 
Smith, a cabaret singer, who at the time was in and out of the studio of the 
défendant, Léo Feist, Incorporated, where the défendant Piantadosi was 
employed. About the middle of December, 1914, Cahalin called at the de- 
fendant Feist's studio and there saw Smith and the défendant Piantadosi. 
Smith invlted him to corne in to hear a song which Piantadosi had just 
written and which they were both to exploit. He went in, and Piantadosi 
played upon the piano the infringing song, which is entitled, "I Didn't 
Baise My Boy to be a Soldier." Cahalin at once was struck with the 
similarlty between the chorus of Piantadosi's song and Haas', but said 
nothing at the time. In December the défendant Feist began wldely to ad- 
vertlse the infringing song in newspapers ail over the country. It was copy- 
righted on December 19, 1914, as an unpublished work, and as a published 
work on January 5, 1915, after which it was put on sale, and at once sprang 
into the widest possible popularity. During the flrst three months of 1915 
more than 650,000 copies were sold, but, being of a most ephemeral and trivial 
character, its vogue quickly dlminished, and at présent it bas substantially 
dlsappeared from the market. Haas flrst heard the song in the latter part of 
January, 1915, when performed at a public restaurant, and the similarlty 
between the choruses at that time struck him. He and Cahalin spoke of it 
together during the month of January, but did nothing until the followlug 
March, when they consulted a lawyer, who In turn took no action until thls 
suit was brought on the 28th of January, 1916, at wlilch time the song 
had long since run its course. 

The défendant Feist bas a large publishing house in the city of New York 
and employed the défendant Piantadosi as a casual composer of mélodies, 
though he has small knowledge of musical notation and small skill in 
playing. His custom was, when lie composed a song, to play it over to some 
other employé of Feist, in this case one Dauks, who took down the simple 
thème upon a "lead sheet," as it is called, and afterwards worked it up into 
so much musical form as was necessary, for which work the défendant Feist 
paid Danks by the pièce. The whole melody of the song, "I Didn't Ralse My 
Boy to be a Soldier," Piantadosi gave to Danks during the week of November 
21-28, 1914, as appears with certainty by the mémorandum which Danks made 
at the time and upon which he charged the défendant Feist. Piantadosi swore 
tliat he had composed it about the middle or latter part of October in the 
year 1914, at which time he had never heard of the plaintifî's song. He tes- 
tified that the words were in existence before that time, and that It was to 
them that he had written the music, although the author of the words was 
not called, nor was his présence accounted for. He denied that Smith had ever 
given to him a copy of the plaintiff's song, or that at the time when he wrote 
the song Smith was in tlie employ of the défendant Feist, or that he ever 
played over the song for Cahalin personally while Smith was présent, as 
Cahalin testifled. The plalntiff in rebuttal called Woods and DuUy, who each 
swore that Piantadosi in December, 1914, played the song for Cahalin In their 
présence, as Cahalin had said. Neither party called Smith, who was said to 
be In Canada at the time of the trial. 
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William H. Griffin, of New York City, for plaintiff. 
Nathan Burkan, of New York City, for défendant Léo Feist, In- 
corporated. 

Charles Goldzier, of New York City, for défendant Piantadosi. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1] Piantadosi's piracy of the chorus seems to me sufficiently estab- 
lished for a finding. That Cahalin gave a copy to Smith and that 
Smith had access to Piantadosi I believe upon the weight of évidence. 
Cahalin was a better witness than Piantadosi, who did not impress me, 
and who was not only contradicted in one matter by Woods and Dully, 
but was proved untruthful as to his borrowing of thèmes upon other 
occasions. The opportunity I therefore find to bave existed at about 
the proper time. For the remaining part of the inference, I rely upon 
such musical sensé as I hâve. I am aware that in such simple and 
trivial thèmes as thèse it is dangerous to go too far upon suggestions 
of similarity. For example, nearly the whole of the leading thème of 
the plaintiff's song is repeated literally from a chorus of Finafore, 
though there is not the slightest reason to suppose that the plaintiff 
ever heard the opéra. Nevertheless, between the two choruses in ques- 
tion there is a parallelism which seems to my ear to pass the bounds 
of mère accident. If the choruses be transposed into the same key 
and played in the same time, their similarities become at once apparent. 
In certain of the bars, only a trained ear can distinguish them, and 
their f orm and rhythm is quite the same. It is said that such similari- 
ties are of constant occurrence in music, and that little inference is per- 
missible. Perhaps I should not take them as enough without the op- 
portunity proved, the habits of Piantadosi shown in other instances, 
and the serions question of his credibility ; but it would be absurd not 
to regard them as évidence of the most impressive character in com- 
bination with the rest. The case is not of the mère suggestion of a 
bar common to each, but of a continuously suggestive mélodie parallel- 
ism, except at the end. Identity was not to be expected, but dérivation 
seems to me proved. 

[2] The plaintiff's right to damages against the défendant Feist, re- 
gardless of its innocence, is unquestionable. Gross v. Van Dyk Gra- 
vure Co., 230 Fed. 412, C. C. A. . And in spite of some lan- 

guage in that opinion looking to the possibility of a différent rule for 
profits, I think the same should apply to them as to damages. When, 
as in copyright, the law provides a form of notice, it imposes upon 
every one at his péril the duty to learn the facts conveyed by the 
notice. Without some such rule it could not be a tort innocently to copy 
a copyrighted work, because it could not be said that among the rea- 
sonable resuit of the def endant's acts was comprised an inf ringement. 
It becomes a tort only when the statute imposes a duty on every one 
to advise himself of the copyright. I cannot see why there should 
be any différence between damages and profits in this respect. Hence 
a decree for an accounting of profits will go against both défendants. 

[3, 4] It does not necessarily foUow, however, that the accounting 
shall be exempt from the usual principles of equity. Indeed, the con- 
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duct of the plaintiff may hâve a controlling effect upon ît. West Pub. 
Co. V. Edward Thompson Co., 176 Fed. 833, 100 C. C. A. 303. The 
plaintiff's assumption that the statute always rigidly requires an ac- 
counting is shown by that case to be without warrant. The delay was 
of 16 years in that case, but the infringing publication took that long 
to appear, and the principle is as well illustrated in the case at bar 
as it was there. Equity will control its peculiar remedy of an account 
of profits according to its own sensé of justice. It must be obvions 
to every one familiar with équitable principles that it is inéquitable for 
the owner of a copyright, with full notice of an intended infringement, 
to stand inactive while the proposed infringer spends large sums of 
money in its exploitation, and to intervene only when his spéculation 
bas proved a success. Delay under such circumstances allows the 
owner to speculate without risk with the other's money ; he cannot pos- 
sibly lose, and he may win. If the défendant be a deliberate pirate, 
this considération might be irrelevant, and I think it such as to Pianta- 
dosi ; but it is no answer to such inéquitable conduct, if the défendant 
Peist is innocent, to say that its innocence alone will not protect it. It 
is not its innocence, but the plaintiff's availing himself of that inno- 
cence to build up a success at no risk of his own, which a court of 
equity should regard. A few weeks' delay in the case of a song so 
ephemeral as this may hâve the same effect as 16 years, when the pub- 
lication is a légal encyclopedia in 30 volumes. 

This rule cannot be effectively applied until there is a référence. 
Cahalin had a bénéficiai interest in the song to the extent of one-third. 
His knowledge of the proposed infringement went back to December, 
and debars bim from any profits whatever, since the défendant did 
most of its exploitation after that time. To the extent, therefore, of 
one-third of the profits, the plaintiff cannot recover. Haas learned of 
the infringement from Cahalin about the middle of January, and he 
cannot recover, to the extent of his interest of one-third, after that 
date, provided the défendant spent substantial sums in exploiting the 
song thereafter. It would be impossible to say how much of its sub- 
séquent success may hâve been due to its subséquent exploitation. 
Deutsch, who was the légal copyright owner, does not appear to bave 
had Personal notice of the song, and his interest may be affected by no 
estoppel. The relations of Haas, Cahalin, and Deutsch will be the 
subject of inquiry upon the référence. It may very well develop that 
the three stood in such relation that notice to one was notice to ail ; the 
master will exercise a reasonable degree of latitude in inferencé upon 
that subject. It is impossible, before such facts are ascertained, more 
precisely to fix the rights of the parties. 

It may perhaps be impossible for the défendant Feist, under the 
rule in Dam v. Kirk La Shelle, 175 Fed. 902, 99 C. C. A. 392, 20 Ann. 
Cas. 1173, 41 L. R. A. (N. S.) 1002, to avoid a recovery of ail the net 
profits subject to thèse limitations, although it is perfectly apparent to 
unsophisticated common-sense that the song's success was due to its 
sentiment and its appositeness to a certain strain of popular feeling at 
the time. This makes it ail the more pressing that, if Haas and Cahalin 
allowed the matter to go on without protest, they should be defeated 
in such a spéculative enterprise as far as the ruies of law allow. 
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[5] There must be costs, since the statute requires it; but there 
will be no attorney's allowance, for that rests in discrétion. There 
were no damages (for there was nothing of value to injure), unless 
the accounting turns out wholly in favor of the défendants, in which 
case the damages against Feist will be $250. 

A decree may therefore pass for an injunction and an accounting. 
The défendant Piantadosi must account without condition; but, upon 
the défendant Feist's accounting, the master, after first stating the ac- 
count in full, with proper crédits for ail the exploitation of the song, 
and ascertaining the net profits, will consider whether Haas' one- 
third shall be allowed after January 15, 1915, or whenever he finds 
Haas learned of the song, and report the proper figures upon the sev- 
eral hypothèses open. He will then consider whether Deutsch's one- 
third while he had title was not affected by notice of the proposed 
inf ringement, and, if so, to what extent. 

On Rehearing. 

The défendant now moves for a rehearing upon new proof, which 
I hâve heard, and upon a point of law raised in the answer, bvtt not 
previously urged in the argument. As to the new proof it has not 
changed my conviction ; the witness Gilhooly appeared much more 
convincing to me than Smith, and the resuit was only to confirm my 
belief that Smith got the song at about the time Cahalin originally says 
he gave it to him. 

[6] The point of law is this: Deutsch, the copyright proprietor, 
was a maker of raincoats, and employed Haas and CahaHn on a 
salary to write songs and words for him, giving them each also a third 
interest in the profits. The agreement was that Deutsch should hâve 
title to the copyright and should take it out personally. His first 
application to the Copyright Office on April 22, 1914, was in his own 
name, but the printed copies of the song stated the copyright owner to 
be "'Haas & Cahalin Music Company." When asked to correct the 
discrepancy by letter of April 27, 1914, he filed a new application 
April 28, 1914, again in his own name, and wrote a letter, saying that 
he was président and treasurer of the Haas & Cahalin Music Com- 
pany, of which he was sole owner. The letter was certainly mislead- 
ing, if not actually false. There was no such company, but the name 
was merely fictitious, chosen by him for his own purposes as a trade- 
name in the venture which he proposed with Haas & Cahalin. AU 
the copies of the song bore the name "Haas & Cahalin Music Com- 
pany" ; none bore the name "Deutsch." 

Section 18 of the Copyright Act requires that ail copies shall bear the 
"name of the copyright proprietor," in compliance with section 9. 
Therefore the question is whether the name, "Haas & Cahalin Music 
Company," was the name of Deutsch, the copyright proprietor. It 
may be that a copyright proprietor may make his application for regis- 
tration in his real name, and still use an assumed name upon his no- 
tices (Werckmeister v. Springer Lith. Co. [C. C] 63 Fed. 808), al- 
though it is quite possible that in that case both the application and 
the notice were in the assumed name (Werckheimer v. Pierce & Bush- 
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nell Mfg. Co. [C. C] 63 Fed. 445). I may assume, however, that the 
use of two names does not invalidate the copyright, provided the pro- 
prietor has the right to use either. No doubt he may use any name 
both in appîying for registration and in making his notice of copyright ; 
but it seems to me qui te clear that the names which he uses must be 
légal where he uses them, else they cannot be called his name at ail. 
The trouble in the case at bar was that Deutsch was forbidden by the 
laws of New York, of which he was a citizen, to use the name, "Haas 
& Cahalin Music Company." He was forbidden in the first place to 
use the name "Company" by section 22 of the Partnership Law 
(Consol. Laws, c. 39) and section 924 of the Pénal Law (Consol. Laws, 
c. 40), and thèse same provisions forbade his using the name "Haas 
& Cahalin" as his partners when they were not partners. This pro- 
hibition is absolute regardless of any certificates. Nothing could hâve 
made it valid. If the name be thought to be a merely fictitious one, he 
was forbidden to use it by section 440 of the Pénal Code, which is a 
quite independent provision and does not take the place of section 
924. Jenner v. Shope, 205 N. Y. 66, 98 N. E. 325. At common law 
it is true that a man may adopt any name he chooses so long as he 
be engaged in no fraud, and he need not use it exclusively in ail his 
businesses. But New York has regulated this common-law right, and 
limited it by the statutes mentioned, and so under the law of Deutsch's 
domicile, by which he was governed, he had not the common-law right 
to use any name that he chose. 

This statute has been many times before the courts of New York, 
but in every case, so far as I hâve found, as a défense to actions upon 
contracts executed by one of the parties in an illégal name. Those 
défenses hâve failed each time, the courts as a rule saying that, no 
matter whether the name be illégal or not, the contract was actually 
made, and was no less an obligation because the obligée had used a 
name which he ought not to hâve used. On principle there can be no 
question of this doctrine, for a contract is made with a person, and 
not with a name, and it is an irrelevant défense in an action on con- 
tract that the party may hâve committed a crime provided it does not 
affect the contract itself. In some cases there is talk of the distinc- 
tion between an executory and executed contract, but this was aban- 
doned and the law of New York became settled, as I hâve stated. The 
most important cases are Gay v. Seibold, 97 N. Y. 472, 49 Am. Rep. 
533 ; Wood v. Erie R. R. Co., 72 N. Y. 196, 28 Am. Rep. 125 ; Sin- 
nott V. German-American Bank, 164 N. Y. 386, 58 N. E. 286. There 
are many cases in the Appellate Division which it is not necessary 
to cite, as the preceding cases control. 

It so happens that in none of the cases, either in the Court of 
Appeals or in the Appellate Division, did the plaintiiï sue in equity, 
and it therefore must be still held an open question whether his use 
of an illégal name would disquahfy him from suing there. That ques- 
tion in my judgment does not arise hère, as I shall show hereafter, 
and I wish it to be distinctly understood that I do not dismiss this bill 
on the theory that the plaintiff does not come into equity with clean 
hands. The vice in my judgment goes to the notice itself and the 
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statute forbids a suit where notice bas not been given. Section 12. 
Yet I can hardly think that the courts of New York would permit 
a plaintiff to protect an illégal name, for example, against unfair trade 
use, if that question arose. 

In Jenner v. Shope, supra, it was held that a contract for the sale 
of a partnership name used illegally by the plaintiff's décèdent was 
itself illégal and could not be enforced. The case shows, if proof 
be necessary, that the use is illégal for ail purposes, and, that being so, 
I think that Deutsch had no right to use the name upon bis notices. 
It was not, therefore, the "name of the copyright proprietor," as in- 
tended by section 18. The plaintiff urged that such a doctrine would 
allow a State statute to control the copyright law ; but when that law 
required copyright proprietors to afSx their names it certainly intended 
only such names as they may lawfuUy use under the law of their 
domicile. It cannot be supposed that Congress intended to make that 
lawful in this instance within a state which the state made unlawful 
for every other purpose. Doubtless Congress might bave the power 
to make such an enactment, but so to interpret this statute would pré- 
suppose a wanton purpose of discord. It seems to me whoUy fanciful 
to suppose that Congress intended to permit the use of names which 
it was a crime under the state law to use. 

Judge Shipman's décision in Scribner v. Allen (C. C.) 49 Fed. 854, 
upon which plaintiff chiefly relies, is not in point, because in that 
case the plaintiff's name was not illégal under the statute as it then 
existed. Section 1, chapter 262, L,aws of 1886 (now section 22 of the 
Partnership Law). That law then provided and now provides that 
the name of a partnership should not contain the name of a partner 
who was not a member of the firm, and that, if the word "Company" 
was used, it should represent an actual partnership. The plaintiff's 
name in that case was Charles Scribner's Sons, and Charles Scrib- 
ner was the person doing business. The word "Company" did not 
appear, and the name is therefore not within the statute in fact. Sec- 
tion 440 of the Pénal Code was not then in existence, nor was section 
363b of the old Pénal Code. On the facts, therefore, the case 
does not apply, and Judge Shipman's language gives no reason for 
thinking that he had in mind any such défense as is hère presented. 
The name, "Charles Scribner's Sons," probably in fact was quite légal 
under the then existing law, which bas been re-enacted into sections 
20 and 21 of the présent Partnership Law. The case came before 
Judge Shipman on demurrer, and ail he decided was that the alléga- 
tion of ownership was suihcient without setting up ail the facts requi- 
site under sections 20 and 21. In effect his décision was that the 
facts, if relevant at ail, were only matter of défense. 

For thèse reasons I think that the présent point taken by the défend- 
ant is good and that no suit lies under section 12 under the notice of 
copyright in its présent form. The resuit is that the bill will be dis- 
missed upon the merits, with costs. 
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EARTWELL et al. v. OELAWARE, L. & W. H. CO, 
(District Court, N. D. New York. July 22, 1916.) 

1. Bailboads <&=5328(1) — Crossino Accidents— Dutt of Car-e. 

One about to drive from behind a railroad station onto tlie track, who 
could not see the tracks for any great distance, is bound to loolî and 
listen before venturing on the traelis and, if neeessary, to stop. 

[Ed. Note.— For other cases, see Kailroads, Cent. Dig. §§ 1057, 1060, 
1009; Dec. Dig. cg=>328{l).] 

2. Eailboads <S=>347(2) — Cbossinq Accidents— Nkgligekck. 

Wliere the tracks of two railroad companies ran parallel and only a 
stiort distance apart, so tliat travelers on the highvvay could not dis- 
tinguish whether a train was on one track or anotUer, évidence that It 
was customary to equip much traveled crossings with an automatic bell 
is admissible in an action for the killing of a traveler at the crossing by 
a train, but the absence of a bell will not, as a matter of law, establish 
the company's négligence. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. $ 1125; Dec. 
Dig. ®=>347(2).] 

3. Railroads <S=350(1, 13) — Ceossing Accidents. 

In an action for the death of one run down at a railroad crossing, 
questions of the railroad company's négligence and of deceased's contrib- 
utoiy négligence held, under the évidence, for the jury. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dig. §§ 1152, 1166; 
Dec. Dig. ®=>350(1, 13).] 

4. New Trial ®=>44(3) — Misconduct of Jubors. 

Before a map, showing the crossing at which deceased was ran down by 
defendant's train, was put in évidence, it was hung up in plain sight of 
the jury, and sonie of the jurors, their attention having been directed to 
It, examlned it before it was introduced in the évidence. ïhe attention 
of the court being called, the jurors were told that it was improper for 
them to examine or consider the map until it was placed in évidence, and 
they immediately desisted. Held, that as the map was subsequently put 
in évidence, that the jurors had previously examlned It, coupled with 
tlie fact that they were heard discussing the case without any show- 
ing of the nature of the discussion, does not warrant a new trial, the 
court directing them not to dlscuss the case before it was submitted to 
theui, because it must be assumed that the jurors do their duty. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 82-84 ; Dec. 
Dig. <g=44(3).] 

At Law. Action by Edward H. Hartwell and another, as adminis- 
trators of the esta te of Grâce E. Hartwell. deceased, against the Dela- 
ware, Lackawanna & Western Railroad Company. There was a ver- 
dict for défendant, and plaintifïs move for new trial. Motion denied. 

Motion to set aside the verdict of the jury in favor of the défendant 
and for an order directing a new trial on the grounds of error in the 
admission and rejection of offered évidence ; that the verdict was con- 
trary to the évidence ; but principally on the ground of misconduct of 
certain of the jurors in examining a map showing the place of the acci- 
dent with distances and .structures before same was part of and of- 
fered in évidence, and in discussing the case in the corridors of the 

@=7For other cases see sune topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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courthouse during the progress of the trial, and not in the présence of 
the court, and before the case was finally submitted to the jury. 

Stephen Holden, of Mt. Vernon, N. Y., for the motion. 
Thomson & Byrne, of Syracuse, N. Y., opposed. 

RAY, District Judge. The neghgence of the défendant alleged in 
the complaint was failure to ring the bell on the engine and blow the 
whistle, thereby giving warning to the plaintiffs' intestate of the ap- 
proach of the defendant's passenger train, running past the station at 
Galena, N. Y., without stopping, at the rate of about 30 or 40 miles 
per hour. Early in the trial, and after the jury had been impaneled 
and sworn, the plaintiiïs offered évidence, and proposed to give évi- 
dence, showing that there was in use at the time of the accident in 
question a gong or bell, located at railroad crossings on defendant's 
road and on other railroads, and well known, which would give notice 
and warning to persons about to cross the tracks, operated by the train 
itself as it approached the crossing, but that no such gong or bell had 
been installed or was in use at the crossing in question, and that the 
conditions were such as to make the installation of such bell or gong 
reasonably necessary, and that its absence was négligence on the part 
of the défendant in view of ail the circumstances and surroundings 
and was the proximate cause of the collision and injury to the plain- 
tiffs' intestate which resulted in her death, even if the bell was rung 
and the whistle was sounded. As no such négligence on the part of 
the défendant railroad company had been pleaded unless by mère sug- 
gestion, the court permitted an amendment to the complaint, fully cov- 
ering that proposition, and then allowed proof that such gongs or 
bclls were installed and in use at similar railroad crossings, not only 
by the défendant company, but by other railroad companies, and were 
a well-known appliance for giving warnings to travelers on the public 
highway about to pass over railroad crossings. 

At Galena, a small hamlet in the town of North Norwich, about 6 
miles north of the city of Norwich and for a distance of at least half 
a mile northerly and southerly from the station at that point, the Dela- 
ware, Lackawanna & Western Railroad tracks and the New York, 
Ontario & Western Railroad tracks parallel each other at a distance of 
about 100 feet from each other. The tracks of the Delaware, Lacka- 
wanna & Western Railroad are laid on a fil!, and are at least 3, 4, or 5 
feet higher at the highway crossing than those of the New York, On- 
tario & Western Railroad. A public highway running easterly and 
westerly crosses the tracks of both railroads leading from Galena west- 
erly to Plymouth and South Plymouth some 5 or 6 miles distant. This 
highway is traveled mainly by farmers. The station at Galena of the 
Ontario & Western Railroad Company is north of this highway, and 
on the westerly side of its tracks, while the station of the Delaware, 
Lackawanna & Western Railroad Company is on the easterly side of 
its tracks, and some 12 or 15 feet south of the traveled part of this 
public highway. The dépôt of the défendant company is about 40 
feet long, parallel with the tracks, and 20 feet wide, and its platform, 
10 feet in width, extends to within 3 feet of the most easterly rail of 
2U F.— 8 
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the tracks. This dépôt is built into the side of the fill on which the 
tracks are laid, so that the easterly side of the dépôt is 3 or 4 feet 
lower down than the platform in front on a level with the tracks. At 
a distance of about 1,000 feet south of the dépôt there is a curve, 
which prevents a person at the dépôt and on the easterly side thereof 
from seeing whether a train approaching from the south is on the 
defendant's tracks or on the tracks of the Ontario & Western Railroad 
Company, which are east of the defendant's tracks. A person on the 
easterly side of the dépôt can see a train approaching from the south 
for 2,000 feet at least, but cannot détermine whether the engine and 
train approaching is on the one road or the other, even if familiar 
with the locality. A passenger train passes north on the Ontario & 
Western Railroad nine minutes ahead of the train moving north on the 
defendant's road at about 4:.50 p. m. each day. 

The dépôt of the défendant railroad company at Galena is a com- 
bination dépôt, and used for passengers, freight, and express matter, 
so that people come and go at any hour of the day or evening, and are 
notified and permitted so to do by the railroad company. The ground 
is open and well trodden and beaten from the highway proper up to 
the north end of the dépôt ail along on its easterly side and for some 
few rods on the south side of the dépôt, and hère people drive in, 
and are accustomed to drive in, and are invited to drive in, for the 
purpose of receiving and discharging freight and express matter. It is 
obvious that a person on the easterly side of the dépôt and near there- 
to, even if he or she heard the sound of an engine whistle or the ring- 
ing of a bell, and even if they saw the approaching engine at a dis- 
tance of 2,000 feet, would be uncertain which road the approaching 
train was on. Such was the situation on the day of the accident in 
question which resulted in the death of Grâce Hartwell and of her 
aunt, who was in the buggy with her. 

It appeared from the évidence and was uncontradicted that shortly 
before the north-bound train of the défendant company reached the 
Galena station. Grâce Hartwell, the plaintifïs' intestate, with her aunt 
by her side in a buggy with the top up and back curtain down, but 
with no side curtains, drove in on the easterly side of the defendant's 
dépôt to the large doors near the south end and discharged a crate of 
eggs for shipment on the défendant company's road, either as freight 
or by express. The defendant's station agent acts both in that capacity 
and to receive and deliver express matter. A Mr. Frink, who was there 
for the purpose of receiving and conveying to the post office the mail 
bag when thrown from the train, was also présent and assisted in dis- 
charging the eggs. The station agent and Frink testified that as the 
eggs were being discharged, or just as they had been discharged— -and 
the latter seems to bave been the fact — the sound of a train and the 
whistle of an engine approaching from the south was heard. The sta- 
tion agent remarked, as he testified, "There comes a train on our 
road," and Miss Hartwell remarked to the efïect that, "You always 
hâve a train when I am hère," or "Almost always hâve a train when I 
am hère." Miss Hartwell was to bave a receipt, and the station agent 
left the door on the east side and passed to the westerly side, where 
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the train would pass, and thence along the platf orm to the door where 
passengers enter and then into his little office, for the purpose of draw- 
ing a receipt, and just then the train went by and struck the horse driv- 
en by Miss Hartvvell with her aunt by her side, who had driven away 
from the door on the easterly side, nioving first south and then around 
to her left or easterly, and who had driven the length of the dépôt 
and turned into the northerly side of the highway westerly, and was 
in the act, when her horse was struck, of driving over the defendant's 
tracks. As the railroad agent left Miss Hartwell to draw the receipt, 
he made a remark to the effect that she could go away or move away. 

Two witnesses called by the plaintiffs testified that they were look- 
ing and observing and in a position to hear and see, but that they nei- 
ther heard the bell nor whistle of the approaching train, although 
they saw it. The défendant called at least a dozen witnesses in addi- 
tion to several employés of the railroad company, who testified that 
they were in a position to see and hear ail that took place, and that they 
saw the approaching train and plainîy heard the whistle which was a 
long, loud blast, but most of them testified that they did not hear the 
bell. The employés on the train testified, however, that the bell was 
rung continuously. If the whistle was blown, and the évidence was 
overwhelming to that effect, it must hâve been heard at the dépôt and 
by Miss Hartwell, if she was paying any attention whatever. Consid- 
ering the distance she must hâve traveled before her horse was struck, 
it is very doubtful that the approaching train was in sight when she 
drove away from the door on the easterly side of the dépôt, and she 
had to go south a little distance, turn to the left and east, and then 
drive more than the length of the dépôt, and then more than its width, 
to bring her horse head and shoulders onto the track. She could not 
hâve moved rapidly in making thèse movements, and, considering the 
speed of the train, it is plain, I think, that she did not see the engine 
approaching. If she did, she could not hâve knov^^n which road the 
approaching train was on, as it is impossible to détermine that fact 
froin the position she was in at the time she made the turn to drive 
back around the dépôt into the highway and thence cross the track 
to the west. She may hâve heard the whistle, and it is possible that 
she saw the approaching train or engine, but believed it was on the 
Ontario & Western Road, and not on the Delaware, Lackawanna & 
Western tracks. In either event, it was her duty, of course, to proceed 
with care and caution, and to look and listen as she approached the 
defendant's tracks at the northerly end of the dépôt. 

Miss Hartwell lived at Sherburne Four Corners, about 2 miles north 
of Galena, and near to and within plain sight of the Ontario & Western 
Railroad tracks, but not near or within sight of the defendant's tracks, 
as the Lackawanna road passes over the Ontario & Western and moves 
off to the east before reaching Sherburne Four Corners. The station 
agent lived nearer to the Ontario & Western tracks or road than to 
the Lackawanna tracks, and it was contended on the trial, and is 
quite probable, that Miss Hartwell understood the remark of the sta- 
tion agent, "There comes a train on our road," as a statement that the 
train was approaching on the Ontario & Western tracks, and not on the 
defendant's road, and that for this reason she was misled and turned 
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to the west instead of the east. However, there was évidence tending 
to show that on prier occasions, when coming to the dépôt, she had 
driven over the Lackawanna tracks to a watering place for the pur- 
pose of watering her horse and on other occasions to call on a friend 
living near by. 

[1-3] The évidence clearly showed that after turning round, and 
while moving northerly along by the side of the dépôt, towards the high- 
way, and while passing the northerly end of the dépôt in the highway. 
Miss Hartwell could not hâve seen the approaching train, going, as it 
did, f rom the south to the north. After turning into the highway, while 
proceeding westerly to cross the defendant's tracks, the head and 
shoulders of the horse would hâve been upon the easterly rail of the de- 
fendant's road bef ore Miss Hartwell could hâve seen past the northwest 
corner of the dépôt far enough to see an approaching train more than 
100 or 200 feet away. This situation was apparent to her, and called 
for care and caution on her part, and if she heard the noise of a train, 
either the roar or of the whistle, it was her duty to exercise great care 
by looking and listening, and, in this case, perhaps stopping before go- 
ing upon the tracks. It is obvious that the added précaution on the 
part of the railroad company of adding one of the gongs or bells to 
its warnings of the approach of its trains would hâve notified Miss 
Hartwell that a train was approaching from the one direction or the 
other on the defendant's tracks. The absence of such a warning by 
bell or gong located at the crossing was not however négligence as mat- 
ter of law. It was évidence proper to submit to the jury, and it was 
for the jury to say whether, considering the situation, due care on the 
part of the défendant required it to establish such a bell at this cross- 
ing. That question, with others, was submitted to the jury. Mr. 
Byrne, for the défendant, excepted to the charge, to the effect: 

"That if the jury found that this whistle was hlown and the bell ning, then 
iinder those circumstances they mlght flnd nesligeiice In not having a gong 
there in view of the situation at the crossing." 

The court said and charged then : 

"Yes, under ail the circumstances and surroundings. Of course, before you 
corne to that fact, you would hâve to flnd that the ringlng of the bell and 
the soundlng of the whistle at such a place was not sufflcient warning; you 
would hâve to flnd that of course. The duty Is to give reasonably adéquate 
warning, use due care." 

The jury was plainly instructed that if they found, considering ail 
the circumstances and surroundings, that the ringing of the bell and 
sounding of the whistle on the train was not reasonable and ordinary 
care to he exercised at such a crossing, then they might find négligence 
in not having a gong at the crossing. The jury was plainly charged 
that, even if the railroad company was négligent in not sounding the 
bell and whistle, one or both, and in not having a gong, if in view of 
ail the circumstances Miss Hartwell knew of or had reason to appre- 
hend the approach of a train on the defendant's tracks, it was her duty 
to look and listen and perhaps stop, and that if she was guilty of con- 
tributory négligence, or négligence which contributed to her injury 
and death, then the plaintiffs could not recover. 
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[4] I do not think any compétent évidence offered by the plaintiffs 
was rejected, or that any incompétent or improper évidence offered by 
the défendant was received. I think the question of the neghgence of 
the défendant company, as well as the question of contributory negh- 
gence on the part of Miss Hartwell, were for the jury, and pecuharly 
for the jury to détermine, and that their verdict should not be disturbed 
unless on the ground that the jury, or some of them, improperly dis- 
cussed the case out of court during the trial, or got wrong impressions 
by looking at the map to which référence bas been made. The map in 
question had been drawn to a scale by a civil engineer employed by the 
défendant, and who was subsequently sworn and fuUy explained it. It 
was then placed in évidence and frequently referred to during the trial. 
At the beginning of the trial this map was hung up without objection 
in plain sight of the jury, for purposes of référence, and at the time it 
was examined by some of the jurors, before it went in évidence, it 
had been referred to and the attention of the jury called to it without 
objection. The court dismissed the jury at an early stage of the trial, 
and before the map went into évidence, or was offered, but was pro- 
ceeding with some other business when its attention was called by the 
clerk to the fact that some of the jurors were examining the map and 
conversing among themselves. The court immediately called their at- 
tention to the fact that it was not in évidence, and that it was improper 
to examine the map until it had been explained and put in évidence. 
The jurors immediately departed. This court is of the opinion that 
no harm was donc, and that no harm could hâve been done, inasmuch 
as the map was thereafter fully explained and described by the sworn 
testimony of the civil engineer, and that of other witnesses to an ex- 
tent, and there was no dispute or question as to its accuracy. The affi- 
davits submitted show that at a subséquent stage of the trial some of 
the jurors were heard discussing the case in the corridors of the court- 
house, but what was said does not appear, and it does not appear that 
any opinions were expressed, or that the évidence was under discussion 
or the credibility of the witnesses or the facts, So far as appears, the 
discussion may hâve been as to the length of the trial, etc. The jury 
had been cautioned, and was cautioned at each recess for the day, not 
to discuss the case among themselves, or to listen to any discussion 
from others, or by others, or remarks concerning the case. The pre- 
sumption is that the jurors do their duty, and that they refrain from 
any discussion of the merits of the case or the weight or bearing of 
the évidence until the case is summed up and submitted under the 
charge of the court for final considération and détermination in the 
jury room. 

The day was clear, and there was no wind, and it was broad day- 
light. Miss Hartwell, as the évidence showed, was not unfamiliar 
with the dépôt and its surroundings. It is évident that the jury either 
found that the défendant was not négligent; that is, that it sounded 
the whistle in due time, and that the situation and surroundings were 
such that the installation of a gong or bell operated by the approaching 
train was not necessary at this crossing, or that having found the rail- 
road company négligent it further found that Miss Hartwell was her- 
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self guilty of négligence which contributed to the injury. Tliere was 
sufficient évidence to establish négligence, but there was also sufïïcient 
évidence to establish contributory négligence; and, as the jury was 
fuUy and carefully instructed on every point, and no exception was 
taken to the charge, and I find no error in the admission or rejection 
of testimony, and it does not affirmatively appear that there was im- 
proper action prejudicial to plaintiffs on the part of the jurors, or 
any of them, during the progress of the trial, the court feels compelled 
to deny the motion to set aside the verdict and for a new trial. 
So ordered. 



In re FARMERS' DAIRY ASS'N. 

In re LEVI. 

(District Court, S. D. Californla, S. D. May 29, 1916.) 

No. 2155. 

1. Bankktjptct i@=>140(1) — Retuen of Pkoperty — What Law Governs. 

In deterinining whether title to chattels passed to a bankrupt, or 
remained in the seller, the state law governs. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199; 
Dec. Dig. <®=140(1).] 

2. Bankbuptct <g=3 140(1) — Rettjrn of Goods — Rigiits of Seller. 

Where, under the state law, the seller's réservation of title was good 
as agalnst the bankrupt and his creditors, such réservation of title is 
good as against the trustée In bankruptcy, and the goods may be reclalmed 
by the seller. 

[Ed. îTote. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199; 
Dec. Dig. ©=5140(1).] 

3. Sales ©=460 — Conditional Sales — Statutes. 

A conditional sale, in the absence of statute, may be verbal. 
[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1348; Dec. Dig. 
<S=>460.] 

4. Sales ©=454— Coxditional Sales — Efkect of. 

The assumption of a positive obligation by a buyer to pay the pur- 
chase price does not in itself serve to change a sale, which would other- 
wise be conditional, into an absolute one. 

[Ed. Note.~For other cases, see Sales, Cent. Dig. §§ 1324, 1325, 1333, 
1334 ; Dec. Dig. ®=5454.] 

5. Sales <S=3454^Cokditional Sales — Note. 

Where a buyer gave a note for the purchase prIce, that fact does not 
change the sale from a conditional into an absolute one, but the note 
must be taken as évidence of the debt owing rather than as a payment. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1324, 1325, 1333, 
1334; Dec. Dig. ©=5454.] 

6. Bankruptcy <®=>303(1) — Claim Against Trustée — Burden of Pboof. 

One clalœlng property which passed to the trustée in bankruptcy, on the 
ground that the sale to the bankrupt was conditional, has the burden of 
proof ; there being a presumption that the sale was absolute. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 458, 459; 
Dec. Dig. <S=>303(1).] 

7. Corporations <®=>40€(2) — Président — Powers or. 

A verbal understanding with the président of a corporation that title 
to horses should remain in the seller until payment is not binding on the 

<5=5For other cases see same topic & KEY-NUMBER in ail Key-Numberefl Digests & Indexes 
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corporation, and where there was no further contract wlth the corpora- 
tion, altliougli the liorses were delivered, there was no meeting of the 
minds of the parties as to the contract. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1612; Dec. 
Dig. ®=406(2).] 

8. Bankbuptct <S='228 — Ordees — Rbview — Refeeeê. 

In reviewing an order of a référée in banltruptcy, ail presumptions 
with respect to the want or sufficieney of évidence are in favor of the 
order. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dig. (S=»228.] 

9. Banketjptct <g=140(l) — Right to Goods — Conteacts. 

Where there was no meeting of minds between a corporation and a 
seller of horses, there being no binding agreement as to whether tltle 
should pass, the seller may, upon surrender of notes given to évidence 
the purchase price and of ail moneys paid, less the reasonable value of 
the use of the horses while in possession of the corporation, recover the 
animais from the trustée; the corporation having become a bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199; 
Dec. Dig. ®=140(1).] 

In Bankruptcy. In the matter of the bankruptcy of the Farmers' 
Dairy Association. Proceeding by Adolph Levi for review of or- 
der of référée denying his pétition for the return of property. Order 
of référée reversed, and matter remanded for further hearing. 

Adolph Levi flled his pétition "in reclanïation" for an order for the return 
to him of certain horses held by the trustée and which he alleged had been 
sold to the bankrupt on conditional sale, title to remain lu him till full pur- 
chase price was paid. The référée, after hearing, ordered that sald pétition 
be "dismissed and denied." A review by the judge was sought. 

The referee's certiflcate on review contained merely a summary of the évi- 
dence on which his order was based, and showed that one Peavey, called in 
behalf of petitioner, testifled that he, during the times mentioned in said péti- 
tion, was the président of the said Farmers' Dairy Association, the bankrupt, 
and "at certain tinïes during said perlod was manager of said Farmers' Dairy 
Association" ; that he had certain dealings with the petitioner relative to the 

purchase of certain horses; that "on or about the day of , 1915," 

witness had a conversation with petitioner relative to purchase of said hors- 
es for the association, another officiai of the association being présent. Wit- 
ness and petitioner negotiated for the sale of said horses, and witness under- 
stood that title to said horses was to remain in the seller until the purchase 
price therefor had been paid. The contract and the understanding were 
verbal ; the promissory notes of corporation representing the purchase price 
were given by the corporation, as was understood by witness and petitioner 
should be done. Other transactions, involving other horses, and under similar 
circfimstances, were also had between petitioner and tlie witness. The wit- 
ness also testifled "that the matter of said purchase was brought to the at- 
tention of the board of directors of said coriwration, and they took action on 
same ; that said corporation asserted indicia of ownership over said horses, 
and used said horses in the business of said corporation; that said horses 
were carried on the books of corporation as the property of said corporation, 
and monthjy statements were gotten eut by the corporation to the creditors, 
in which statements said horses were carried as an asset of the corporation." 
Witness further testifled that one Stephenson was the secretary of the cor- 
poration at the time of the purchase of the last flve horses, and witness did 
not State the horses were purchased on conditional sale, and did not state 
that title of said horses was to romain in seller until paid, nor was anything 
sald to Mr. Stephenson concerning any conditions under which the horses 

igssFor other cases see same topic & KEY-NUMBER in ail Key-Numberei Digests & Indexe» 
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were purchased. Other évidence of similar import, given by ottier persons, 
was aiso set out in a suinmary way in the certlficate of the référée. 

Tlie secretary of tlie corporation was calletl, and testifled tliat he was In- 
fornied by Mr. Peavey, the président, that lie had purchased certain horses 
from the petltioner, and tliat tiie company would hâve to give its notes there- 
for ; that no statement was made as to any condition attaehed to the sale of 
the horses, and that the witness considered that the notes were given in pay- 
nieut of the purchase prlce ; "that witness did uot know, nor did Mr. Pesivey 
tell him', that the tltle to said horses was reserved in the seller ; tliat wituoss 
was also a member of the board of directors of said corporation, and the 
board of directors took action on said matter." The only action sliown by tlie 
certiflcate to hâve been taken by the board of directors was an excerpt copied 
from the minutes of the corporation, whicli excerpt In substance set fortli 
that it was regularly moved and seconded that tbc horses in question ''be i)ur- 
cîiased" at a certain jn-ice and on certain ternis wlth respect to tlme of pay- 
nient .specifled. It was also shown by the books of the corporation that tlu^ 
horses were entered on the books as an asset and that statements were issued 
showing this fact. 

The promissory notes given by the corporation were in ordiuary form, and 
contained uo statement or intimation of any "conditional sale." 

James E. O'Keefe, of San Diego, Cal., for petitioner. 
A. L. Wissburg, of San Diego, Cal., for trustée. 

BLEDSOE, District Judge (after stating the facts as above). In 
this case, from the certiflcate sent up by the référée, it is impossible 
to détermine the reasons which actuated him in arriving at the con- 
clusion as to which a review is sought, and which resulted in the con- 
cli^sion complained of. The order entered by the référée is merely 
to the efïect that the pétition of réclamation filed by petitioner Levi 
is dismissed and denied. The court is not advised, therefore, of the 
findings of fact and conclusions of law, if any, arrived at by the référée. 

[1-5] In a proceeding of this character, respecting ownership and 
title to property, the law of the state wherein such property is situate 
Controls. In California, it may be considered as established that, in a 
contract of sale such as was relied upon by petitioner herein, the title 
to chattels sold may be retained by the seller pending full payment 
of the purchase price, or the performance of any other conditions 
named by him. This réservation of title by the seller is good as against 
creditors, and consequently as against the trustée in bankruptcy of the 
buyer.^ Perkins v. Mettler, 126 Cal. 100, 58 Pac. 384; Van Allen v. 
Francis, 123 Cal. 474, 56 Pac. 339. The contract may be verbal, un- 
less some local statute requires otherwise. Blackwell v. AValker (C. 
C.) 5 Fed. 419. No such statute of California bas been called to my at- 
tention. The assumption of a positive obligation by the buyer to pay 
the purchase price does not in itself serve to change a sale which other- 
wise would be conditional into an absolute one. Neither is it to be 
assumed by the court, in the light of present-day business transactions, 
that the giving of a promissory note is to be considered as payment 
and complète satisfaction in itself of the obligation therein represented 
and thereby ordinarily sought to be evidenced. In other words, in 
the absence of any contrary proof, the court, in accordance with 
usnal business procédure, must assume that a promissory note is given 
as évidence of a debt owing, rather than as payment and satisfaction 
thereof. 
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[B-8] Under the évidence in this case, therefore, if it were the fact 
that a contract was shown to exist, as between the petitioner and the 
bankrupt corporation, providing for the conditional sale of the herses 
mentioned in the pétition, and title was to vest only upon f ull payment 
therefor, it would follow that the pétition should hâve been granted, 
and that the order made by the référée should be reversed in its en- 
tirety. There is a matter involved, however, which arises upon the 
record, and which has impelled the court to give to the proceeding 
some considération other than that suggested by arguments of counsel. 

Ail the authorities seem to hold that in a proceeding of this sort 
the burden of proof rests upon him who claims the sale to hâve been 
condttional rather than absolute. In other words, upon the transfer 
of Personal property and the receipt of promissory notes in payment 
therefor, the presumption ordinarily would be that an absolute sale 
was intended and had been effectuated. The bankrupt in this case 
is a corporation, and the petitioner must bave shown a contract as 
between himself and the corporation, if he would sustain his claimed 
réservation of title. The record, which consists merely of a summary 
of the évidence taken before the référée, obviously is very meager; 
but it does not, in my judgment, meet the burden imposed upon the 
petitioner. It fails to show that a contract was entered into between 
petitioner and the corporation. It does show that the petitioner had 
dealings with a Mr. Peavey, who was at said times the "président of 
the association," and was "at certain other times," but not necessarily 
at any times when sales of horses were being consummated, the "man- 
ager of the corporation," and that, in the sales which were made, verb- 
al understandings were had that title to the respective horses was to 
be reserved by the petitioner until fuU payment of the purchase price. 
The mère fact that this arrangement was had with the président does 
not, in my judgment, under the authorities, serve to bind the corpora- 
tion. Fontana v. Pacific Can Co., 129 Cal. 51, 61 Pac. 580. There 
is no suggestion anywhere in the record that the corporation itself was 
at any time, through its board of directors or otherwise, apprised of 
the fact that a réservation of the title to the horses was a part of 
its contract. On the contrary, as shown by the record, the contract 
of the corporation, as evidenced by the resolution of its board of di- 
rectors, was that of an absolute sale. 

There is no showing as to the number of directors of the corpora- 
tion, or as to the number who were informed even privately of the 
understanding had between the petitioner and the président, and no 
showing, therefore, that the board of directors, or even a majority of 
the board, were advised of the fact of the réservation of title, or at ail 
consented to or acquiesced in the verbal agreement purporting to re- 
tain title to the horses in the petitioner until the full purchase price 
therefor had been paid. In tbis connection it must be remembered 
that the référée has denied the pétition, and because of this fact ail 
presumptions with respect to the want or sufficiency of évidence are 
in favor of the validity of his order, and the court must not assume 
that évidence with respect to any matter was given which would be in- 
consistent with the conclusion reached by the référée, unless such évi- 
dence is succinctly set forth in the record brought to this court. 
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It thus appears, as I view the case, that the petitioner attempted by 
verbal understanding had with the président of the corporation, who, 
in so far as the record shows, was unauthorized to bind the corpora- 
tion, to retain the title to his horses until the entire purchase price 
had been paid. In this he was unsuccessful, in so far as the actual 
negotiation of a contract was concerned, in that the président was 
not authorized, apparently, to bind the corporation in this respect. 
The purchase price not having been paid, it would not be proper, how- 
ever, to hold, as did the référée, that the petitioner now be deprived 
of the title to his horses. He consented to no such arrangement, en- 
tered into no such contract, and the court should not by its judgment 
decree that he did. It must be that as to the matter of the rétention 
of the title to the animais there was no meeting of the minds sufficient 
to constitute a conditional sale contract, and the rights of the parties 
will hâve to be determined on some other basis. 

[ 9 ] Though this f eature of the case has not been argued by, or pre- 
sented in the briefs of, counsel, it seems to me that under the circum- 
stances the only fair and équitable thing to do is to hold that the peti- 
tioner is still the owner of the horses, and that the bankrupt corpora- 
tion is entitled to a return of so much of the purchase price as has 
been paid thereon, less such a sum, not to exceed in any event the 
amount of the purchase price thus far paid, as will suffice to reim- 
burse the petitioner for the reasonable value of the use of the horses 
during the time they were in the possession of the bankrupt and up 
to the date of the adjudication herein. 

The order of the référée is therefore reversed, and the matter re- 
manded for further hearing by him. Upon such further hearing he 
will take évidence and détermine the reasonable value of the use of 
the horses during the period mentioned, and will make an order di- 
recting the trustée to return the horses to the petitioner, upon the 
repayment by the petitioner of ail sums of money received by him 
as part of the purchase price of the said horses in excess of the 
amount which he may be entitled to retain as the reasonable value of 
such use. Petitioner will also be directed to deliver up for cancella- 
tion the promissory notes received by him as évidence of the purchase 
price to be paid. 
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REBD et ux. T. ST. PAUL, M, & M. RY. CO. et al. 
(District Court, W. D. Washington, N. D. November 23, 1915.) 

No. 74. 

1. Public Lands ®=3l03(4) — Jurisdicïion of Courts — Quieting Title. 

The fédéral courts hâve no jurisdlction to quiet tltle and détermine ad- 
verse claims to public land, title to which. Is in the United States, for 
ttie Land Department bas exclusive jurisdlction over sueh matters. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 307; Dec. 
Dig. <®=103(4).] 

2. Public Lands <S=»103(1) — Title to — Land Depaetment. 

The Land Department of tbe United States is a spécial tribunal vv'ith 
judiclal functions, and bas exclusive jurisdlction over issues afCecting ti- 
tle to public lands untU patent is issued. 

[Ed. Note. — For other cases, see Publie Lands, Cent. Dig. § 298; Dec. 
Dig. .©=103(1).] 

3. Adverse Possession <S=37(2) — Title to — Perfection. 

Adverse possession for 10 years under the limitation statutes of the 
State of Washington confers no right, where the légal title to the land 
is In the United States. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. § 40 ; 
Dec. Dig. <S=»7(2) ; Limitation of Actions, Cent. Dig. §§ 223, 224.] 

4. HUSBAND AND WlFE <g=>252 — COMMUNITT PEOPERTY — B.I6HT OF WlFE. 

Rem. & Bal. Code Wash. §§ 5915-5918, relatlng to the property of the 
spouses, glve the wlfe as a niember of the communlty no interest vphlch 
attaches to public land squatted upon by the husband and wlfe prior to 
homestead entry. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. § 895; 
Dec. Dig. <S=>252.] 

In Equity. Bill by Charles W. Reed and Dora Reed, his wife, 
against the St. Paul, Minneapolis & Manitoba Railway Company, a 
corporation, and the Great Northern Railway Company, a corpora- 
tion. The first-named company disclaimed, and the Great Northern 
Railway Company demurred. Demurrer sustained. 

■Cari E. Croson and E. H. Flick, both of Seattle, Wash., for plain- 
tiffs. 

F. V. Brown and F. G. Dorety, both of Seattle, Wash., for de- 
fendants. 

NETERER, District Judge. The plaintiffs allège, in substance, that 
they are a marital community, and as such in good faith settled upon 
public lands upon homestead entry under the provisions of Act Cong. 
May 14, 1880, c. 89, 21 Stat. 140 (Comp. St. 1913, §§ 4536-4538), 
on November 24, 1906 ; that on February 6, 1907, Charles W. Reed 
made application for homestead entry; that during the summer of 
1901, J. J. Tinckner, a qualified entryman under the act of Congress, 
supra, had settled upon the land, and during the years 1902 and 1903 
he posted notices, giving a description of the land, advising the pub- 
lic that he claimed the land under the homestead laws of the United 

©SjFor other cases see Bame topic & KEY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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States; that on April 1, 1902, he commenced to erect a cabin, and 
asserted rights to the land until August 21, 1906, at which time he 
conveyed his riglit in the land to W. M. Smithey, and "notices of 
daim under the scrip land laws of the United States, or otherwise, 
were never posted on said land up to said time last mentioned" ; that 
W. M. Smithey was a qualified entryman during ail the time he held 
such land, and on the 24th day of November, 1906, sold his daim 
to the land to the plaintiffs; that the land was not surveyed until 
July, 1905, and survey was not accepted by the Land Department 
until November 27, 1906. It is then alleged that plaintiffs hâve at alf 
times mentioned claimed said land, and occupied and improved the 
same ; that plaintiffs and their predecessors in interest hâve held said 
land more than 10 years openly and notoriously, "with adverse inter- 
est to the world at large," and then stated that the défendants daim 
some right to the land, but that the daim is junior to plaintiffs', and 
pray judgment quieting title in plaintiffs. It is alleged that the de- 
fendants are each a corporation organized under the laws of Minne- 
sota. 

A disclaimer bas been filed by the St. Paul, Minneapolis & Manitoba 
Railway Company, and a demurrer is presented by the Great North- 
ern Railway Company on the ground that the complaint does not state 
any matter of equity entitling plaintiffs to the relief prayed for, in 
this: That the complaint shows that the title to the land is in the 
United States, does not show that the plaintiffs were deprived of their 
alleged homestead right by any erroneous décision of the Land De- 
partment of the United States, and that Dora Reed, the wife, is liv- 
ing with her husband, and is not entitled to enter lands under the laws 
of the United States. 

[1,2] The demurrer must be sustained. The court has no juris- 
diction to quiet title to public land, the title to which is in the United 
States. Manquez v. Frisbie, 101 U. S. 473, 25 L. Ed. 800. The Land 
Department of the United States is a spécial tribunal with judicial 
functions, and has exclusive jurisdiction of issues affecting title to the 
public lands until patent is issued. Bockfinger v. Foster, 190 U. S. 
116, 23 Sup. Ct. 836, 47 L. Ed. 975; Humbird^^ Avery, 195 U. S. 
480, 25 Sùp. Ct. 123, 49 L. Ed. 286. 

[3, 4] Adverse possession for 10 years under the limitation of ac- 
tions of the state of Washington, confers no right, where the légal 
title is in the United States. Gibson v. Chouteau, 13 Wall. 92, 20 
L. Ed. 534; Redfield v. Parks, 130 U. S. 625, 9 Sup. Ct. 642, 32 L. 
Ed. 1053. Nor do sections 5915-5918, R. & B. Codes of Washington, 
give the wife, as a member of the community, an interest which at- 
taches to public land "squatted" upon by the husband and wife prior 
to homestead entry. McCune v. Essig, 199 U. S. 382, 26 Siip. Ct. 
78, 50 L. Ed. 237; Wadkins v. Producers' Oil Co., 227 U. S. 368, 33 
Sup. Ct. 380, 57 L. Ed. 551. 
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WM. E. PECK & CO., Inc., v. LOWE, Collector. 

(District Court, S. D. Xew York. June 1, 1916.) 

Commerce iS=»77 — Incc/me Taxes — Exportation — "Income." 

ïhe Income Tax Law, in so far as It imposes taxes npon income re- 
sulting from exportation of goods and sale in forelgn countries, is not 
invalid as imposing a tax on exports ; tlie exportation being complète 
before the income, wliich presupposed a successfuUy completed transac- 
tion, arises for taxation. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. §§ 61-70; Dec. 
Dig. ®=377. 

For other définitions, see Words and Plirases, First and Second Séries, 
Income.] 

At Law. Action by William E. Peck & Co., Incorporated, against 
John Z. Lowe, Jr., Collector. On motion by both parties for directed 
verdict. Verdict directed for défendant. 

John C. Spooner and Charles P. Spooner, both of New York City, 
for plaintiff. 

Earl B. Barnes, Asst. U. S. Atty., of New York City, for défend- 
ant. 

HOUGH, District Judge. Plaintiff is engaged in buying goods in 
the United States, and selling them largely to foreigners, making de- 
liveries abroad. Having been taxed upon its corporate income from 
ail sources, it sues to recover that proportion of the tax, compulsorily 
paid, which its foreign business bears to its whole trade, upon the 
ground that a tax on income derived from the profitable sale of ex- 
ported articles is a tax on the articles so exported, and therefore un- 
constitutional. 

It will be assumed (but not held) that the sixteenth amendment does 
not affect the matter, which is therefore to be decided in the light of 
a long line of cases of which Thames & Mersey, etc., Co. v. United 
Statues, 237 U. S. 19, 35 vSup. Ct. 496, 59 L. Ed. 821, Ann. Cas. 1915D, 
1087, is the latest. No elaborate review of décisions will be attempted. 
Such temptations, in constitutional matters, are to be resisted by 
trial courts, whose décisions thereon may interest the writers, but bave 
no other importance. 

Constitutional inquiries are political rather than légal. The funda- 
m.ental law is not to be interpreted like a statute. The only décision 
worth having is that of the tribunal whose singular duty it is, uncler 
légal forms, either to finally withdraw some matter from political ac- 
tion, or precipitate constitutional amendment, according to the ac- 
ceptance or popularity of the judgment, not among bar and bench, 
but with the men in the street. The only justifiable exception to this 
rule of réticence arises when is presented a glaring instance of in- 
vaded private right, demanding instant action to redress patent wrong. 
This is not such a case. 

A récent commentator on the décisions most relied upon by plain- 
tiff (Fairbank v. United States, 181 U. S. 283, 21 Sup. Ct. 648, 45 

iÊ=3For other cases see same toplc & KEY-NUMUER in ail Key-Numbered Digests & Indexes 
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L. Ed. 862, United States v. Hvoslef, 237 U. S. 1, 35 Sup. Ct. 459, 
59 L. Ed. 813, Ann. Cas. 1916A, 286, and Thamas & Mersey, etc., Co. 
V. United States, supra) thus summarizes them: 

"Any governmental burden which affects In any way the processes of ex- 
portation is unconstitutional and vold." 

This expresses my view of their resuit, and it is as far as the Su- 
prême Court has definitely gone in identifying the substance exported 
with its accidents, attributes, and adjuncts. How far the process will 
go cannot be foreseen. I shall go further only under compulsion. 
At présent it is held by still ruling cases, that taxation which antici- 
pâtes exportation is not within the constitutionvl prohibition (e. g., 
Cornell v. Coyne, 192 U. S. 418, 24 Sup. Ct. 383, 48 L. Ed. 504). 
Obviously gênerai taxation on production may discourage exports, yet 
that gives no relief as to articles intended for foreign parts. By the 
same reasoning, profits or income from exports should be taxable, 
because subséquent to the act of export. Income or profit présupposes 
a successfully completed transport. It is no part of the act of ex- 
portation, though it may be said to be a resuit thereof. Similarly 
the fact that taxation of the fruits of exportation may discourage 
business quite as much as anticipatory taxation on the goods transport- 
ed is immaterial. 

Against ail this are presented the numerous opinions holding that 
a tax on a salary is on the oiifice producing it (Collector v. Day, 11 
Wall. 113, 20 L. Ed. 122), that a tax on the receipts from Interstate 
commerce is a tax on the commerce itself (Phila., etc., Co. v. Penn- 
sylvania, 122 U. S. 326, 7 Sup. Ct. 1118, 30 L. Ed. 1200), and the 
like. Such décisions usually describe themselves as busied in piercing 
through form to substance. They are even more logically viewed as 
seeking a définition of the subject of prohibition, and then laying down 
what in patent law is called its "range of équivalents." 

Under the constitutional clause hère to be considered, we must find 
équivalence between the articles exported and the processes or inci- 
dents of the act of exportation or transport. But protection begins 
with that act, and must end with its completion, because the act is the 
subject of the constitutional prohibition, After export, profits come, 
and taxation with them. 

Verdict directed for défendant. 
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UNITED STATES v. UNITED SHOE MACHINERY CO. et al. 
(District Court, E. D. Missouri. June 6, 1&16.) 

1. Bquity ®=j153 — Pleading ®=»34(1) — Libéral Consteuction of Plead- 

INGS. 

In modem practlce, pleadings In civil actions at law or In equlty are 
not construed with the strlctness formerly applied to criminal Indlct- 
meuts, but are to be taken to mean wîiat thelr language falrly imports. 

[Ed. Note.— For other cases, see Equlty, Cent. Dlg. §§ 386-389; Dec. 
Dlg. <S=153 ; Pleading, Cent. Dlg. §§ 66, 6T, 71 ; Dec. Dlg. <S=>34(1).] 

2. Equitt <®='362 — Pleading — SurnciENCT of Bill. 

In the fédéral courts of equlty, Indeflniteness of statement In a blll is 
not ground for a motion to dlsmiss, if, falrly construed, It states a cause 
of action; but the défendant has an adéquate remedy under equlty rule 
20 (198 Fed. xxlv, 115 C. 0. A. xxlv) by motion for more partlcular state- 
ment. 

[Ed. Note. — For other cases, see Equlty, Cent. Dlg. §§ 758-761; Dec. 
Dig. ®=)362.] 

3. EqxJiTT <S=>141(1) — Pleading — Pleading Written Instruments. 

Instruments of wrlting need not be set out in extenso in a blll, unless 
the blll shows that it is essential to the proper construction of the par- 
tlcular clauses complained of, and whlch are set out. 

[Ed. Note.— For other cases, see Equlty, Cent. Dlg. §§ 323-330, 333 ; Dec. 
Dlg. <S=5l41(l).] 

4. Monopolies <S='24(2) — Suit Under Claïton Anti-Trust Act — Parties. 

To a suit by the United States to hâve leases of shoe machlnery ex- 
acted by défendants from shoe manufacturers adjudged illégal, as in vio- 
lation of Clayton Act Oct. 15, 1914, c. 323, § 3, 38 Stat. 731, because of 
provisions thereln Intended to prevent compétition and to secure a mo- 
nopoly by virtually compelling the lessees to purchase or lease other ma- 
chines from défendants and preventing them from purchasing or using 
machines made by competitors of défendants, and to enjoin the further 
making or enforcement of leases containing such provisions, the lessees 
are not necessary parties ; no relief being asked agalnst them. 

[Ed. Note.— For other cases, see Monopolles, Cent. Dig. § 17 ; Dec. Dlg. 
«S=24(2).] 

5. EQUITY <S=»94 JUEISDICTION OF FEDERAL COURTS PARTIES. 

The fallure to join one who is a proper, but neither a necessary nor an 
indispensable, party does not deprive a fédéral court of equlty of jurlsdlc- 
tion. 

[Ed. Note.— Fo» other cases, see Equlty, Cent. Dig. §§ 246, 252; Dec. 
Dig. <S=>94.] 

6. Corporations <S=5380 — Liabilitt for Corporate Acts — Subsidiaet Cor- 

porations. 

Where one corporation owns ail of the stock of another and controls its 
policy and business, it is responsible for the acts of the subsldiary cor- 
poration, vchich are consldered in equlty as Its own acts. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1540; Dec. 
Dig. <@=»380.] 

7. Monopolies <S=>24(2) — Clayton Anti-Teust Act — Suit for Violation — 

Parties. 

AU of the stock of one corporation was ovs^ned by a second, and 98% 
per cent, of the stock of the second was owned by a thlrd, and ail three 

Os»For other cases see same toplc & K&Y-NUMBER In ail Key-Numbered Digests & Indexes 



128 234 FEDERAL REPORTER 

had for the most part the same offlcers and directors. BrJâ, tliat, In a 
suit by the United States for violation of Clayton Act Oct. 15, 1914, c. 
323, 38 Stat. 730, by the flrst corporation, the other two corporations were 
properly joined as défendants. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 17 ; Dec. Dig. 
<S==24(2).] 

8. OONSTITXJTIONAL TjAW <S=548 — StATXTTES— DETERMINATION OF VaLIDITY^ 

riiBSinuPTioN IN Favob of Valibity. 

A fédéral statute will not he declared vold by the courts, unless it ap- 
pears beyond a reasonable doubt that It is not wlthin the constitutional 
powers of Congress. 

[Ed. Note.-^For other cases, see Constitutional Law, Cent. Dig. § 46; 
Dec. Dig. <g=»48; Statutes, Cent. Dig. § 50.] 

9. Commerce <Ê=»ie — "Interstate Commebce" — Leasing of Machines. 

The fact that every lease Is not commerce is not conclusive that none 
may be, and where a large corporation, doing an Interstate business 
aniountlng to millions of dollars ammally in disposing of muchinery 
whicli It manufactures, sees proper to lease iustead of sell its machines, 
it Is no less eiigaged in Interstate commerce than it would be if it sold 
the machines, and Its lease contracts are proper subjects of Congresslonal 
régulation. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 2 ; Dec. Dig. 

<S=3lO. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

10. Monopolies <S=>10 — Clayton Anti-Trust Act — Constitutionalitt. 

Clayton Act Oct. 1.5, 1914, c. 323, § 3, 38 Stat. 731, inaking it unlawful 
for any person engaged In commerce. In the course of sucli commerce, to 
lease or sell goods, inaehlnery, etc., on any condition, agreement, or un- 
derstanding that the lessee or purchaser shall not use or deal in goods or 
machlnery of a competltor of the lessor or seller, where the effect may 
be to substantially lessen comi)etltion or tend to create a monopoly, as 
applied to leases made in the conduct of Interstate business, Is withln the 
constitutional povver of Congress. 

[l'^d. Note. — For other cases, see Monopolles, Cent. Dig. § 9; Dec. Dig. 

11. Statutes <S=321C — Construction — Extrinsic Aids. 

It is only when an act of Congress Is amUiguous that the debates when 
it was under considération may be resorted to in aid of its construction ; 
where the language is clear, it is coiitroUing and conclusive. 

[Ed, Note. — For other cases, see Statutes. Cent. Dig. § 292 ; Dec. Dig. 
<®=>210.] 

12. Monopolies <g=>24(2) — Suit for Violation of Clayton Act— Suffi- 

CIENCY OF F)1IX. 

A bill alleglng that the corporation défendants made leases of shoe 
niiichinery to manufacturers for use througliout the United States whlch 
contained provisions prohibltlng the lessees from purehnsing or using 
machines of other mnkers under penalty of increased rental, or of tlie 
cancellation of leases under whlch Indispensable machines not otherwlse 
obtainable were in use, hcld to state a cause of action for violation of 
Clayton Act Oct. 15, 1914, c. 323, § 3, 38 Stat. 731, although it was not 
alleged that the lessees expressly bound themselves to observe such re- 
strictions. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 17 ; Dec. Dig. 
<S=>24(2).] 

®=3For other cases see same tgpie & KEY-NUMEER in ail Key-Numbered Digests & Indexes 
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13. Monopolies <S=:524(2)— Suit fob A'iolation or Clatton Act— SuFriciEsCY 

op Bill. 

Such a blll, if it charges the doiiig of acts by the défendants which are 
in ternis made unlawful by the act, and that such acts tend to substan- 
tially lessen compétition and to create a monopoly, is not Insufficient be- 
cause it does not allège that they were "unduly and improperly exer- 
cised." 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17 ; Dec. Dig. 
<S=>24(2).] 

14. COKSTITUTIONAL LaW <@=27— OBLIGATION OF CONTRACTS— PoWEBS O» 

CONGBESS. 

ïhe constltutional provision prohibiting the states from passing laws 
impairing the obligations of contracts is not a limitation upon the pow- 
ers of Cougress, to which it has no application. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 31; 
Dec. Dig. i®=>27.] 

In Equity. Suit by the United States against the United Shoe 
Machinery Company and others. On motion to dismiss. Denied. 
See, also, 227 Fed. 507. 

This is an action to en.ioin the défendants, the United Shoe Slachinery Com- 
pany, a corporation existing under the laws of the state of Maine, the United 
Shoe Machinery Company, a corporation existing under the laws of the state 
of New Jersey, the United Shoe Machinery Corporation, also existing under 
the laws of the .state of New Jersey, and certain individuals, alleged to be the 
directors and oflicers of thèse corporations, from enforcing, or attempting to 
enforce, certain provisions of leases alleged to be prohihited by section 3 of the 
act of Congress approved October 15, 1914. 38 Stat. 730, known as the "Clayton 
Act." For convenienee the défendant United Shoe Machinery Company of 
Maine wlll be referred to in this opinion as the "Maine Company," the United 
Shoe Machinery Company of New Jersey as the "New Jersey Company," and 
the United Shoe Machinery Corporation as the "corporation." 

The complaint is brief and concise, and will be practically set ont in full. 
It charges: That the Maine Company is a corporation organized under tlie 
laws of the state of Maine, with an authorized capital stock of .$3,000,000. Its 
original corporate name was "Goodyear Shoe Machinery Company." AU of its 
capital stock, assets, and business were acquired in 1889 by the United Shoe 
Machinery Company of New Jersey, which now owns the same. That in 1902 
the uame of the "Goodyear Shoe Machinery Company" was changed to "Unit- 
ed Shoe Machinery Company," and, while it continues its corporate existence, 
it is merely a selllng and leasing department of the New Jersey Company. It 
is the only one of the defendaniis which does business in the Eastern district 
of Missouri. That the ofHcers and directors of ail three companies are in 
eflfeet the same. That the New Jersey Company has a capital stock of $20,850,- 
519, ail of which is substantially owned by the défendant the United Shoe 
Machinery Corporation. That ever since its incorporation it has been engaged 
in manufacturing, selllng, and leasing shoe machinery, and it is the operating 
Company of the business followed by the défendants. Its chief manufacturing 
plant is at Beverly, Mass., and its offlcers and directors are, for the most part, 
the same as those of the other corporate défendants. That the corporation has 
an authorized capital stock of $50,000,000, and is empowered by its cliarter to 
engage in manufacturing, selllng, and leasing shoe machinery, but its activi- 
ties hâve been confined chiefly to those of a holding company. Shortly after 
its organization it acquired and now owns 98% per cent, of the outstanding 
capital stock of the New Jersey Company and througli this company dominâtes 
the other corporate défendants. In addition it controls the stock of certain 
other afhliated corporations, engaged in busine.ss related to the shoe machinery 
interest. That the défendant Sidney M. Winslow is président, director, and 

(g=sFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
234 F.— 9 
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managing offlcer of ail thèse three corporations, and numerous other corpora- 
tions owned and subsidiary corporate défendants, and the other Indivldual de- 
fendants are officers and dlrectors, souie of ail three corporations, and others 
of two of the défendant corporations. ïhat the défendants hâve leased, sold, 
and are leasing and selling their maehlnery, supplies, and repairs, and In 
certain instances hâve fixed and are fixing the priées thereof, and discounts 
and rebates from such priées, on condition, agreement, and understanding 
that the lessee or purchaser shall not use the maehlnery, supplies, or other 
commodities of competltors of the lessors, which agreements tend to create 
a monopoly in that branch of Interstate commerce which relates to the shoe 
maehlnery business. 

The bill then allèges: That nearly ail shoes now niade in the United States 
are manufactured by maehlnery. Over 1,500 manufacturers are engaged in 
cities and towns of nearly every state in the Union In the production, annually, 
of more than 300,000,000 pairs of machine-made shoes. With ail but a very 
few of thèse manufacturers the défendants hâve business relations. That the 
défendants dévote themselves particularly to the production of maehlnery 
used in preparing and stitchlng soles to the uppers of shoes. They also manu- 
facture maehlnery used In other shoe-making opérations. That the de- 
fendants divide certain of their Important machines into two classes, "prin- 
cipal" and "auxiliary." In a gênerai way machines which perform opéra- 
tions of major importance are spoken of as "principal" wlille machines 
which exécute opérations necessary to the work of "principal" machines 
are called "auxiliary." The distinction, however, It is charged, Is large- 
ly arbitrary, and results chiefly from the défendants' System of leasing. Many 
of the more important machines are put out by the défendants on leases. On 
some the lessees are required to pay royalties, and on others an annual rental. 
Ail machines on which royalties are exacted are designated as "principal," and 
ail those on which an annual rental is paid "auxiliary." 

The cutting of the soles, uppers, and lining, and the stitching of the uppers 
and lining, follow about the same course with respect to ail kinds of shoes. 
It is when the sole cornes to be attached to the upper of the shoe — "bottomed," 
as it is called in the trade — that the fundamental différence in construction 
arises. Hère two chief catégories appear: In the one the soles are fastened 
by thread ; the other, by wire, nails, or wooden pegs. ïlie flrst category Is 
subdivided into three classes : (A) McKay sewed ; (B) turned ; (C) welt shoes. 
The second category is divided into two classes : (a) Metalllc fastened ; (b) 
pegged shoes. The McKay sewed shoe is so called because It is bottomed on 
a McKay sewlng machine ; the turned shoe takes its name from the fact that 
it is turned inside out durlng the process of attachlng the sole, which is done 
on a welt and turn sewlng machine ; the welt shoe is so designated because a 
narrow strip of leather, called a welt, Is sewed to the upper and Insole, by 
a welt sewlng machine, and the outsole is attached to the welt by an outsole 
stitching machine. Metalllc fastened shoes bave their soles attached to the 
insoles on a "loose naller," or by wire screws on a "standard screw" machine ; 
pegged soles are bottomed on a "pegging" machine. In connection with the 
working of thèse machines are certain accessory opérations which are executed 
for the most part by "auxiliary" machines. The bill then describes how this 
work Is done. It is then charged that "principal" machines cannot be operat- 
ed profltably without the use of some, if not ail, of the "auxiliary" machines. 
The "auxiliary" machines are of substantlally no value, except as they are 
used in connection with the "principal" machines. 

The illégal actions of which complaint is made are described as foUows: 
The writlngs under which the défendants put out most of their maehlnery 
are variously designated "ordinary and temporary lease and agreement," 
"lease and agreement," "lease and license agreement," or "agreement," but 
are in the bill referred to as leases. Under thèse leases it is charged the de- 
fendants ship, and for many years hâve been shlpplng, in Interstate and for- 
elgn commerce, the shoe maehlnery and supplies herein referred to, from Bev- 
erly, Mass., to points in other states and foreign countrles. The leases gener- 
ally run for a period of 17 years. Many of them were made before, and some 
since, the passage of the Clayton Act, but ail are now being enforced by the 
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defenclants. The blU does not complain of the leases as a whole, but only 
parts thereof, wMch are described in the bill as "tying clauses" and "discounts 
and rebates." The bill charges that in each of the leases there are certain 
provisions denominated the "tying clauses," because they tie together the 
uses of several leased machines, and in efCect, though not always in ternis, 
prohibit the lessees f rom using machines of lessor's competitors. For example, 
the fastening machines may not be used on any shoe not welted, stitched, 
slugged, heeled, or seat-naiied on machinery leased from the défendants. In 
other words, machines are "tied" in a similar nianner. The tying clauses 
provide in substance that the lessee : (1) Shall not use machinery in the manu- 
facture or préparation of footwear which has not had certain essential opéra- 
tions performed upon it by other machines leased from the lessor. (2) Shall 
use the leased machinery to its full capacity. (3) Shall use excluslvely the 
leased machinery for the class of work for which it is designed. (4) Shall 
obtain from the lessor excluslvely, at such prices as it may establisli, ail dupli- 
cate parts, mechanisms, or repairs needed in operating the leased machines, 
and ail supplies needed in connection with them. (5) Shall use pateuted in- 
soles made on défendants' machinery only in connection with certain footwear 
manufactured by machinery leased from the lessor. (6) Shall lease from the 
lessor any additional machinery which he may need for work in the same de- 
partment as that of the machine leased. (7) Shall permit the lessor to déter- 
mine whether the lessee has in his factory more machinery adapted for doing 
the same wcrk than he needs, and, if so, to remove such machines as, in the 
opinion of the lessor, are unneeessary. (8) Shall, at the élection of the lessor, 
sutt'er a termination of ail leases which he may hâve, and the removal of ail 
machines leased by him from the défendants, in the event of any violation of 
any term of any one of the leases. 

Copies of the clauses above referred to are attached to the bill as Exhibits 
1, 2, 3, 4, 5, 6, 7, and 8. 

Exhibit 1. 

The leased machinery shall be used tor no other purpose than for lasting boots, 
Bhoes, or other footwear made by or for the lessee. The leased machinery shall not, nor 
shall any part tliereof, he used in the manufacture or préparation of any welted boots, 
shoes, or other footwear, or portions thereof, which hâve been or shall be welted in 
■whole or in part, or the soles in whole or in part stitched, by the aid of any welt-sewing 
or sole-stitching machinery not held by the lessee under lease from the lessor, or in 
the manufacture or préparation of any turned boots, shoes, or other footwear or portions 
thereof the soles of which hâve been or shall be in whole or in part attached to their 
uppers by the aid of any turn-sewing machinery not held by the lessee under lease 
from the lessor, or In the manufacture of any boots, shoes, or other footwear which 
hâve or shall be in whole or in part puUed-over, slugged, heel seat-nailed, or other- 
wise partly made by the aid of any pulling-over or "metallic" machinery not held by 
the lessee under lease from the lessor. 

Exhibit 2. 

Subject to the foregoing limitations, the lessee shall use the leased machinery to its 
full capacity upon ail boots, shoes, or other footwear, or portions thereof, made by or 
for the lessee in the manufacture or préparation of which such machinery is capable 
of being used. 

Exhibit 3. 

It at any time the lessee shall fail or cease to use excluslvely lasting machinery held 
by him. under lease from the lessor for lasting boots, shoes, and other footwear made 
by him or for him, which are lasted by the aid of machinery, or shall fail or cease 
to use excluslvely tacking mechanisms and appliances held by him under lease from 
the lessor for doing ail work in the manufacture of ail boots, shoes, and other footwear 
made by or for him which is done by the aid of tacking mechanisms and appliances, the 
lessor, although it may hâve walved or ignored prier instances of such failure or cessa- 
tion, may, at its option, termlnate forthwith, by notice in writing, any or ail leases or 
licenses of lasting machines, lasting machinery, lasting mechanisms, or lasting devices 
then existing between the lessor and the lessee, whether as the resuit of assignment to 
the lessor or otherwise; and the possession of and full right to and control of ail last- 
ing machines, lasting machinery, and lasting mechanisms shall thereupon revest In the 
lessor free from ail daims and demands whatsoever. 
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Exhlblt 4. 

The leasee shall obtain from the lossor exclusively, and shall pay therefor at the 
regular priées troiii time ta tlme established by the lessor, ail the duplicate parts, ex- 
tras, mechanisms, and devices of every kind needed or used in operating, repairing, 
or renewing the leased machinery, and the same shall form part of the leased machin- 
ery, and the lessee shall not otherwise make or allow to' be made any addition, sub- 
traction, or altération to, from, or in the leased machinery without the consent in 
writing et the lessor, nor interfère with the proper opération of the same. The lessee 
shall also purchase from the lessor exclusively, at the priées from time to time estab- 
lished by the lessor, ail supplies, including string nail, tack strips, and other fastening 
materials used in connection with the lasting machinery. 

Exhlblt 5. 

The leased machinery shall be used only in the manufacture or préparation of rein- 
forced Insoles which embody the inventions patented in letters patent of the United 
States of America, No. 849,246, dated April 2, 1907, owned by the lessor, for use in 
welted boots, shoes, and other footwear known in the trade as "Goodyear welts," which 
bave been or are to be welted whoUy by Goodyear welt and turn shoe machines or 
Goodyear inseam sewing machines held by the lessee under lease from the lessor, and 
the soles of which hâve been or are to be attached to their welts wholly by Goodyear 
outsolG rapid lockstitch machines held by the lessee under lease from the lessor, or for 
use as insoles or soles of turned boots, shoes, and other footwear known in the trade 
as "Goodyear turns," the soles of which hâve been or are to be attached to their 
uppers by Goodyear welt and turn shoe machines or Goodyear Universal inseam sew- 
ing machines held by the lessee under lease from the lessor, and in the manufacture 
or préparation ot such patented insoles (or soles) the lessee shall use the principal 
machinery hereby leasod to Its fuU capacity so far as the lessee uses reinforced insoles 
(or soles) in the manufacture of such lootwear. The auxiliary machinery hereby leased 
shall be used only in the manufacture or préparation of sald patented Insoles (or soles) 
which hâve been or are to be reinforced wholly by an Bconomy insole relnforcing ma- 
chine hereby leased or held by the lessee under other leases and license from the lessor. 

6. The lessee is hereby licensed under letters patent of the United States, No. 849,245, 
dated Aprll 2, 1907, to manufacture by the use ot the principal machinery hereby leased 
during the continuance in force of this lease and license the patented insoles covered 
by said letters patent and to use such patented insoles so made by the lessee in the 
manufacture of welted or turned boots, shoes, or other footwear which hâve been or 
are to be manufactured as provided in article 5 hereof. 

Exhibit 6. 

In case the lessee has more work of the kind which can be performed by any ot the 
machines belonging to the metallic department of the lessor than the capacity ot the 
metallic machinery which he has under lease from the lessor will permit, then the 
lessee shall elther take from the lessor, under a like lease and agreement, sufHcient 
and additional machinery to perform the work, or in case the lessee does not thus lease 
additional metallic machinery from the lessor, then the lessor may, it it so elects, 
cancel torthwith this lease and any other lease ot metallic machinery then in force 
between the lessor and the lessee, whether as the resuit of assignment or otherwise. 

Exhibit 7. 

12. In case the lessee, at any time, shall hâve in his factory more machines adapted 
for doing the same work as any machine or machines hereby leased than in the opinion 
of the lessor are sufflcient for performing the work which the lessee has in his factory, 
based upon the capacity ot such machines and the number and kind of boots, shoes 
and other footwear made by the lessee for any period of twelve (12) consécutive months 
next preceding, the lessor may, at its option, upon thirty (30) days' notice in writing to 
the lessee, terminale the lease and license herein contained and in respect to such of 
the said machines as in the opinion of the lessor are unnecessary. 

Exhibit S. 

This lease and license shall continue, unless sooner terminated by the lessor as here- 
in provided for seventeen years from the date hereof. But if any breach or default 
shall be made in the observance of any one or more of the conditions contained herein 
or contained in any other lease or license agreement existing between the lessor and 
the lessee, whether as the resuit of assignment to the lessor or otherwise and expressed 
to be obligatory upon the lessee, the lessor shall hâve the right by notice in writing to 
the lessee to terminate torthwith any and ail leases of or licenses to use machinery 
then lu force between Ihe lessor and the lessee, whether as the resuit of assignment to 
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the lessor, or otherwise, and this notwithstanding that previous breaches or detaults 
may hâve been unnotlced, waived or condoned by or on behalf cl the lessor. 

The bill then charges that competitors of défendants hâve produced, sold, 
and leased, and are now producing, selling, and leasing, in Interstate coinmeroe, 
machines slmilar in function to maiiy iui])ortant machines put ont by the 
défendants and affected by the "tying clauses" hereln descrlbed. Exhibit 13 
to the complaint is a list showlng the différent machines used in the manu- 
facture of shoes showiiig, in one column, how many of thèse différent machines 
are put eut to shoe manufacturers in the Tnlted States by the défendants, and 
in another column by ail other shoe machinery manufacturers in the United 
States. 

Exhibit 13. 

Machines Put Out to Shoe Manufacturers In the United States. 



By Détendants. By AU Others. 



Clicking machine 3,655 

Eyeletting machine 4,473 

PuUing-over machine (1) 

Lasting machine 7,496 

Standard screw machine (1) 

Pegglng machine (1) 

Tacking machine 3,488 

McKay sewing macliine 898 

Welt sewing machine 2,527 

Outsole stitching machine 2,676 

Loose-nailing machine , 1,83-5 

Heeling machine 2,019 

Slugging machine 1,876 



None 
1.50 
(1) 
7 
(1) 

(1) 
6 

S 
142 
758 

24 

17 

23 



(1) No compétition in the United States. 

In nearly ail cases where shoe manufacturers hâve used or are using any 
machines procured froiii competitors of the défendants, the latter hâve threat- 
ened and do now threatei! to remove from the factories of the said manufac- 
turers, ail machines leased from them. In some cases the défendants hâve 
l'emoved the machines, and In other instances hâve imposed heavy penalties 
upon manufacturers because of the use of such machines, secured from défend- 
ants' couiiietitors in violation of said "tying clauses." That some of thèse 
competitors of the défendants are prepared to supply certain machines of the 
kinds referred to, as well as other machines ada])ted to the making of shoes, 
at priées mueh less and on ternis more favorable than those exacted by the 
défendants for sinillar machines, and shoe manufacturers désire to procure 
them, but are deterred from doin.g so by the "tying clauses," and from fear 
of the severe financial conséquences that would foUow thelr violation. ISe- 
sides, competitors of the défendants, other than those now in existence, would 
arise, and other shoe-raaking machines would be manufaetured and put out 
by them, If the field of compétition was free from the restralning efllect of said 
"tying clauses." 

Some indispensable machines can be obtained only from the défendants, for 
example, the stitch indenter and burnisher. In the lease under which the de- 
fendants put out thèse machines, tliey tle thelr use to other machines which 
they manufacture, and thereby compel the lessees to procure ail such other 
machines from the défendants, the effect of which is practically to prohibit the 
shoe manufacturers from obtaining any such other machines from competitors 
of the défendants. That .some lea.ses init out by the défendants bave clause.* 
which provide for a discount or rebate on priées fixed for the use of the ma- 
chines rented — in certain conthigencies eliminating the prlce entirely — in con- 
sidération of the lessees using other machines of the défendants. Copies of 
thèse clauses are filed as Exhlbits 9, 10, 11, aud 12. 

Exhibit 9. 

6. The lessee shall pay to the lessor throughout the fuU term of thls agreement the 
respective ainounts set forth in the loUowing schedule in respect to each pair of welted 



134 



234 FEDERAL REPORTER 



boots, shoes, or other footwear, or portions thereof, manutacturecl or prepared by or 
for the lessees, which shall bave been v/elted In whole or in part or the soles ot whlch 
shall bave been in whole or in part attacbed to welts by the use ol any weltlng or 
stitcbing or sewlng machinery, and in respect to eaoh pair of "turned" boots, shoes, 
or other footwear, or portions tbereot, manulactured or prepared by or tor the lessee, 
the soles of which shall bave been sewed or attacbed to their uppers, in whole or In 
part by tbe use of any sewing or stitching machinery, yiz. : 





Schedule of Payments per Pair. 








Sizes, Form Nos, . 


Welts, 
Cents, 


Turns. 
Cents. 






3 
4 
6 
4 
6 
8 


1 






iy3 


Women's 




iy2 


Boys' 




1% 






IVa 






1V2 









AU payments and the guaranty in tbis agreement provided for are independent of 
and in addition to ail payments and guaranties provided (or in any other leases or li- 
censes or agreeraents between tho lessor and the lessee: Provided, however, tbat (ex- 
cepting in so far as is required by the guaranty herein contained or contained in other 
lease and license agreements between tbe lessor and the lessee), in case under any 
other "Goodyear department" Icase and license agreement between the lessor and the 
lessee covering one or more Goodyear welt and turn shoe machines, Goodyear Universal 
inssam sewing machines, or Goodyear outsole rapid lock-stitch machines, tbe lessees 
shall hâve paid to tbe lessor the amount set forth in the schedule of payments ia such 
lease and license agreement contained in respect to any pair of boots, shoes, or other 
footwear, then the lessee shall be relieved from said payment bereunder in respect to 
tbat pair o£ boots, shoes, or other footwear. 

Exhlblt 10. 
Order and Temporary Loan Agreement, No. 236 "A." 

8. The licensee, until such time as he shall bave redelivered ail of said machinery 
to tbe United Company, as hereinaftor provided, shall pay to the United Company the 
sum of one-half ol one cent (VzO in respect to eacb and every pair of boots, shoes or 
other footwear, or portions thereot, manulactured and prepared in said laotory or in 
any factory to which any of the said machinery shall be removed which iiave been 
pûlled over in any way, whether wholly or in part, by the aid ol machinery, whether 
or not of the United Company; and the licensee shall also pay to the United Company 
in respect to eacb pair of boots, shoes, or other footwear, or portions thereol, in the 
manufacture or préparation ot which any machine hereby ieased is used, the sum ol one- 
quarter of one cent (%(i) for eacb machine so used: Provided, however, tbat tbe total 
of the payments required to be made under tbis article hereof or under tbe correspond- 
ing article ol any other pulllng-over department lease or license agreement or agree- 
ments heretolore executed between the lessee and tbe United Company shall npt exceed 
such amount aa shall make the total of such payments for such factory and of the 
payments for such factory required to be made under tbe oorresponding article of any 
lease or license agreement or agreements between the licensee and the United Company 
covering lasting machines equal to a payment in respect to tbe total number of pairs 
of footwear made In whole or in part in such factory at the foUowing rates, vlz.: 

In respect to ail footwear lasted by machines held by the licensee under lease or li- 
cense agreement from the United Company an amount tor each pair three-fourths (%) ol 
one cent in exoess of tbe amount required to be paid under the terms of the lease or 
license agreements covering such lasting machines. 

In respect to ail footwear not lasted by machines held by the licensee under lease 
or license agreement from the United Company one and tbree-fourths (1%) cents for 
each pair of children's (slzes 1 to 10% inclusive) or misses' (sizes 11 to 2 inclusive) 
footwear and two (2) cents for each pair of ail other Itinds, excepting alone tbat turned 
footwear in the manufacture of which no lasting machine shall be used shall in such 
computation be included at tbe rate o£ three-fourths (%) of one cent per pair only. 



Exhibit 11. 
ti Ti-.r. jiernaoo shall loy to tbe United Company, in accordance with tbe foUowing 
"Schedule of Payments," in respect to each pair ot footwear made in said factory or 
iu any factory to which any ol tbe said machinery shall be removed, in the manu- 
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facture of which any one or more of the opérations which eau be pertormed by the 
machines of tlie metallic department of tlie United Company or any of them is per- 
formed by maehinery, -whether performed by machinery of the United Company or by 
other machines, viz. : 

Schedule of Payments. 

Per Pair. 
For each pair ot turned footwear lu •which no metallic fastening machine is used 

for attaching sole ^M 

For each pair ot welted or slip soled or McKay sewed footwear in which no 

metallic fastening machine is used for attaching either a welt, slip sole, or 

outsole 10 

For each pair ot footwear the outsoles of which are attached by metallic fasten- 

ings 3(i 

For each pair of footwear ot ail other kinds 2(i 

— exeepting, however, that in the case of eacli pair of footwear in which ail such metal- 
lic opérations as are performed by maehinery in the manufacture thereof are performed 
by metallic department maehinery of the United Company, held by the licensee under 
lease or license agreement from the United Company, and in which ail of the metallic 
materials inserted by such maehinery are obtained from the United Company at the 
priées from time to time established by the United Company (which priées include not 
only the priée for the materials themselves but also an additional araount as royalty 
(or the use ot the machines by which the same are inserted), such payment in a/;- 
cordance with the foregolng "Schedule of Payments" shall not be required to be made. 
[The words "United Company" appearing in the above exhibits refer to one of the 
corporate défendants.] 

Exhibit 12. 

Four. The lessee, as rent and royalty for the leased maehinery, shall purchase ex- 
clusively of the lessor ail the fastening material used by him in connection with the 
leased maehinery, and shall pay the lessor in cash on delivery the regular and uniform 
priées therefor as established from time to time by the lessor, which shall not be more 
than ten (10) per cent, in excess of the priées to be established from time to time by 
the lessor for like fastening material to be used in its metallic department maehinery 
by lessees who shall agrée not to use the metallic department maehinery leased to 
them in the manufacture of boots and shoes which are lasted on machines other than 
those leased from the lessor, or of welted boots, or shoes which are not welted and 
stitched on welt sewing and sole stitching machines leased from the lessor, or turned 
shoes the soles of which are not attached by turn sewing machines leased from the 
lessor. 

Some of the machines are leased by the défendants on what they call an 
"unrestrlcted" form of lease. Under tliat form the lessee in certain cases Is per- 
mltted to use with the machine leased from the défendants maehinery obtained 
from the competitors of the défendants. Thèse "unrestrlcted" leases Involve 
the payment of certain "initial premiums" which hâve remained the same for 
many years. Thèse "initial premiums" are in addition to the royalties and 
other charges, which are the same as under the "restricted" form of lease. 
The amounts of thèse "initial premiums" are so large as to practically prohlbit 
the cliolce of the "unrestrlcted" forrn. It is char.ged that thèse premiums 
vvould amount to about $250,000 upon the maehinery in a factory having an 
output of 25,000 to 30,000 pairs of shoes daily. 

The blU then sets eut how the défendants obtained control of the shoe 
maehinery business, by charging that the New Jersey Company, soon after 
its or,ganization, acquired and stlll owns the capital stock of the Goodyear 
Maehinery Company, Goodyear Maehinery Company of Canada, the Inter- 
national Goodyear Jlachinery Company, Consolidated & McKay Lastlng Ma- 
chine Company, McKay Shoe Maehinery Company, and Eppler Welt Machine 
Company, ail of which companies were, at the time they were so acquired, 
engaged in the business of manufacturing, selling, and leasing, and otherwise 
dealing in shoe maehinery : that thèse companies conveyed to the New Jersey 
Company ail of their business, including letters patent of the TJnited States 
and ail other countries. Afterwards from time to time this corporation se- 
eured and stlll maintalns eontrol of 56 other eoncerns engaged In the manufac- 
ture, sale, and leasing of some form of shoe maehinery, or supplies, thereby 
eontrolling a complète Une of "principal" and "auxiliary" maehinery used in 
the bottoming of shoes. Before then no one company could supply such a Une 
nor can any company do so now outslde the défendants. By reason ol this 
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control the défendants make tlie unlawful lease clauses set out in the com- 
plaint, whereby slioe manufacturers are prohibited from using in the bottoming 
of shoes mâehinery or supplies of défendants' competitors, and to tliis cause is 
due the fact that the défendants eontrol as they do 9Sy2 per cent, of the shoe 
mâehinery business of the Tnited States, as sliown by Exhibit 13. 

The prayer of the bill is that the clauses of the leases hereinbefore referred 
to, and ail clauses of lilie ténor and efl'ect, and the conditions, agreements, 
and understandings upon whieh the leases were made, as aforementioned, be 
declared illégal and void under the said Olayton Act, and that the défendants 
be enjoined from enforcing or attenipting to enforce the same, and from mail- 
ing any siniilar clauses or leases upon liUe conditions, agreements, or under- 
standings in the future. 

The défendants hâve flled motions to dlsniiss the complaint, assigning 20 
causes. As many of thèse are mère répétitions, and as the grounds relied on 
by the défendants will be referred to in the opinion, it is uunecessary to set 
them out in thls statement of facts. 

Constantine J. Smyth and H. La Rue Brown, Sp. Asst. Attys. Gen., 
for the United States. 

Charles F. Choate, Jr., of Boston, Mass., Chester H. Krum, of St. 
Louis, Mo., Cordenio A. Severance, of St. Paul, Minn., and Frederick 
P. Fish, of Boston, Mass., for défendants. 

TRIEBER, District Judge (after stating the facts as above). Sec- 
tion 3 of the Clayton Act, which was invoked as the basis for this 
action, is as f ollovvs : 

"Sec. 3. That it sliall be unlawful for any person engaged in commerce, in 
the course of such commerce, to lease or maive a sale or contract for sale of 
goods, wares, mercUandise, mâehinery, supplies or other eommodities, whether 
patented or unpatented, for use, consumption or resale within the United 
States or any territory thereof or the District of Columbia or any insular 
possession or other place under the jurisdiction of the United States, or lix 
a price charged therefor, or discount from, or rebate upon such prlce, on the 
condition, agreemeut or tmderstanding tliat the lessee or purchaser thereof 
sliall uot use or deal in the goods, wares, mercliandise, mâehinery, supplies 
or other eommodities of a competitor or competitors of the lessor or seller, 
wliere the effect of such lease, sale, or contract for sale or such condition, 
agreement, or understanding may be to substantially lessen compétition or 
tend to create a monopoly in any Une of commerce." 

We will first dispose of those grounds of the motion which af- 
fect the pleadings only. 

[1] It is claimed that the allégations in the complaint are not spé- 
cifie enough to enable the court to détermine whether the acts charged 
are within the meaning of the statute, nor sufficient to enable the 
défendants to prépare their défense. 

Counsel in their arguments, as well as in their briefs, stated their 
position as follows : 

"In any pleading, whether eriniinal, at law, or in equlty, the thlng charged 
should be stated wlth such précision and certainty tliat the défendant may 
know with what lie is charged, that he may prépare hls défense, and so that 
the court may be able to détermine whether the offense charged is within the 
provisions of the statute." 

While this rule is applied to indictments in criminal proceedings, 
the rule in civil actions, either at law or in equity, is much more lib- 
éral. Mr. Justice Holmes, delivering the opinion of the court in Swift 
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& Co. V. United States, 196 U. S. 375, 395, 25 Sup. Ct. 276, 279 (49 
L. Ed. 518), which was an action under the Sherman Anti-Trust Act, 
held : 

"Whatever may be thought concerning the proper construction of tlie stat- 
ute, a bill in equity is not to be read and construed as an Indictinent would 
liave been read and construed 100 years ago, but it is to be taken to mean 
what it fairly conveys to a dlspassionate reader by a fairly exact use of tlie 
English speech." 

Nor does the old rule, that "every intendment is against the pleader, 
and therefore the pleadings must be strictly construed against him," 
govern the courts at this day ; but, on the contrary, the courts now 
recognize the fact that it is of more importance to détermine issues 
than pleadings, provided, of course, the facts alleged in the complaint 
entitle the plaintifif to the rehef sought. 

[2] The new equity rules, which in effect are similar to the Code 
procédure prevailing in most of the states, are clearly intended to 
simplify pleadings and do away with many of the technicalities there- 
tofore required. That under the Codes a demurrer upon mère techni- 
cal grounds would not lie, but that the proper remedy is a motion to 
make the complaint more spécifie, is now well settled. 4 Standard 
Enc. of Procédure, 859; Bliss on Code Pleading (3d Ed.) § 425 A; 
McAllister v. Kuhn, 96 U. S. 87, 24 L. Ed. 615; United States v. 
Parker, 120 U. S. 89, 94, 7 Sup. Ct. 454, 30 E. Ed. 601 ; Singers- 
Biggers v. Young, 166 Fed. 82, 91 C. C. A. 510; Locker v. American 
Tobacco Co. (D. C.) 194 Fed. 232; Phillips v. Jones, 79 Ark. 100, 
104, 95 S. W. 164, 9 Ann. Cas. 131 ; Sanders v. Carpenter. 102 Ark. 
187, 190, 143 S. W. 1091. Equity rule 20 (198 Fed. xxiy, 115 C. 
C. A. xxiv) ofifers the défendants an adéquate remedy, if the al- 
légations in the complaint are not spécifie enough to enable them to 
prépare their défense. 

Even under the old rule gênerai certainty only was required in plead- 
ings in equity. St. Eouis v. Knapp Co., 104 U. S. 658, 661, 26 E. 
Ed. 883. Only when the uncertainty in the pleadings is of such a 
nature that it does not state a cause of action will a demurrer, or, 
under the présent equity rules, a motion to dismiss, lie. The com- 
plaint does not lack that certainty which is necessary to enable the 
court to détermine whether it states a cause of action ; nor can it 
be said that the allégations are too uncertain to enable the défendants 
to prépare their défense. 

It sets out as fuUy as is necessary for a proper défense what the 
plaintifï expects to rely on, and therefore enables the défendants to 
prépare their défense. To a similar objection made in Swift & Co. 
V. United States, supra, which, as stated before, was an action under 
the Sherman Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209), 
Mr. Justice Holmes replied : 

"This objection is serious, but it seems to us inhérent in the nature of the 
case. The scheme alleged is so vast that it présents a new problem in plead- 
ing. If, as we must assume, the scheme is entertained, it is, of course, con- 
trary to the very words of the statute. Its size maljes the violation of the 
law more conspicuous, and yet the same thing makes it impossible to fasten the 
principal fact to a certain time and place. The éléments, too, are so numerous 
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and shifting, even the constituent parts alleged are and from theîr nature must 
be so extensive in time and space, that something of the Same impossibillty 
applies to ttiem. Tlie law lias been upheld, and therefore we are bound to 
enforce it, notwltbstanding thèse dlffieultles." 

The complaint in this case is drawn in concise terms and, without 
répétitions and unnecessary verbiage, states the f acts which the plead- 
er claims show that the plaintiff is entitled to rehef under the Clayton 
Act. The failure to set out the leases in full only tends to reduce the 
size of the record, as the complaint expressly allèges that only the parts 
set out in the exhibits are contrary to the statute, and only as to them 
is relief sought. If other provisions of the leases would show that 
thèse excerpts are misleading, that tlie lease as a whole would show 
a différent state of facts than is alleged in the complaint, they may be 
set out in full in the answer, as counsel during the argument admitted 
that they had the original leases in their possession ; or, if they believe 
that with the entire leases before the court it would appear that they 
are not subject to the construction put upon the clauses set forth in 
the complaint, and that they do not violate any statute of the United 
States, a motion under equity rule 20 would give them ail the relief 
needed. This rule is a copy of the English chancery rule (Order XIX, 
rule 7), and as stated in Spedding v. Fitzpatrick, 38 C. D. 413 : 

"The bill of particulars is to enable the party asking for them to know what 
case he bas to nieet at the trial, and to save unnecessary expense and avoid 
allowing parties to be taken by surprise." 

[3] In the opinion of the court instruments of writing need not be 
set out in extenso in the pleadings, unless the bill shows that it is es- 
sential to a proper construction of the particular clauses complained 
of. Such is not the case hère. 

[4] Is the pétition defective for failing to make the lessees défend- 
ants? 

The leading authority upon which the défense relies to sustain this 
ground of their motion is Minnesota v. Northern Securities Ce, 184 
U. S. 199, 22 Sup. Ct. 308, 46 L. Ed. 499. But the facts in that case 
dififer so materially from those set out in the plaintiff's bill that it is 
wholly inapplicable to the instant case. In that case the state of Min- 
nesota brought suit to enjoin the Northern Securities Company from 
exercising any control in the management or opération of two separate 
railways, existing under the laws of the state of Minnesota, which it 
was charged it attempted to do by reason of the ownership and con- 
trol of the majority of the stock of the two railways and numerous 
other roads controlled by thèse railways, by virtue of stock ownership, 
and in violation of the laws of the state of Minnesota. Mr. Justice 
Shiras, delivering the opinion of the court, stated the object of the bill 
to be : 

"The narrative of the bill unquestionably dlsclosed that the parties to be 
affected by the décision of the controversy are, directly, the state of Minne- 
sota, the Great Nortliern Railway Company, the Nortliem Pacifie Railway 
Company, corporations of that state, and the Northern Securities Company, a 
corporation of tlie state of New Jersey, and, Indirectly, the stockholders and 
bondholders of thèse corporations, and the numerous railway companies whose 
Unes are alleged to be owned, managed, and controlled by the Great Northern 



UNITED STATES V. UNITED SHOE MACHINEET CO. 139 

and Northern Pacific Railway Companies. * * * But it is not alleged that 
the stockholders of the Northern Securities Company constitute or are com- 
posed of ail the stockholders of the two railroad companies, and, In fact, the 
contrary Is conceded In the allégations of the bill that a majority only of the 
stock of one, or perhaps both, of the two railroad companies is owned, or at 
least controUed and managed, by the Northern Securities Company." 

Some of the relief prayed in the bill was that the Northerti Securi- 
ties Company, and its officers, be enjoined "from in any way aiding, 
advising, directing, interfering with, or in any way taking part, direct- 
ly or indirectly, in any manner whatsoever, in the management, con- 
trai, or opération of any of the lines of railway of either of said com- 
panies, * * * and from doing any and ail acts and making any 
arrangements or combinations, by contract or otherwise, having for 
their object, efifect, or resuit, the consolidation or establishment of a 
joint management or control in any manner whatsoever of the said 
Great Northern and Northern Pacific Railway Companies, their lines 
of railway or properties." No such relief is asked in this case, nor 
does the complaint seek the cancellation of any leases made by the 
défendants, but only to enjoin the enforcement of those clauses in the 
leases, which it is charged are prohibited by section 3 of the Clayton 
Act. 

Shields V. Barrow, 58 U. S. (17 How.) 130, 15 L. Ed. 158, another 
case relied on by défendants, is wholly inapplicable to the facts in this 
case, as that was an action for the rescission of a compromise, and it 
was held that ail the parties who, by the compromise sought to be re- 
scinded, had been released of liability, were indispensable parties, as 
the object of the bill was to restore the plaintiff to bis original rights 
as they existed before the compromise, and therefore would place 
upon thèse absent parties a liability of which they had been released 
by the compromise. It is hardly necessary to say, as it clearly appears 
from the language of the act, that the object of the statute invoked 
by the plaintiff was for the protection of the lessees and indirectly the 
public; Congress evidently presuming that the lessees accepted thèse 
leases under duress, and it is so charged in the complaint. It allèges : 

"In the leases under which the défendants put out thèse machines they tie 
their use to other machines, which they manufacture, and thereby compel the 
lessees to procure ail such other machines from the défendants, the eftect of 
which is practically to prohlblt the shoe manufacturers from obtaining any 
such other machines from competitors of the défendants." 

And again: 

"Competitors of the défendants hâve produced, sold, and leased, and are 
now producing, selllng, and leasing, In Interstate commerce machines slmilar 
in function to many of the important machines put out by the défendants and 
afifected by the 'tylng clauses' hereln described. In nearly ail cases where 
shoe manufacturers hâve used or are using lasting machines procured from 
competitors of the défendants, the latter hâve threatened, and do now threat- 
en, to remove from the factories of said manufacturers, ail machines leased 
from them. In some instances the détendants hâve removed such machines, 
and in other instances hâve imposed heavy penalties upon shoe manufacturers 
because of the use of such machines procured from the défendants' competitors 
in violation of said 'tying clauses.' " 
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[5] Aside from thèse allégations, it is expressly stated in the bill 
that no relief is souglit against the lessees. What relief could the gov- 
ernment ask against them? They are alleged to be bound hand and 
foot by thèse clauses in the leases, and must either submit to them, or 
do without those machines, which are under the absolute and sole con- 
trol of the défendants, and if compelled to do without them, go out 
of business. Even if the lessees were proper parties, which is doubt- 
ful, the jurisdiction of the court would not be ousted for a failure to 
join them, as only indispensable parties, and in some instances neces- 
sary parties, must be joined. Cella v. Brown (C. C.) 136 Fed. 439; 
affirmed Id., 144 Fed. 742, 75 C. C. A. 608; O'Neil v. Wolcott Mining 
Co., 174 Fed. 527, 536, 98 C. C. A. 309, 318, 27 h. R. A. (N. S.) 200; 
Silver King, etc.. Mines Co. v. Silver King C. M. Co., 204 Fed. 166, 
122 C. C. A. 402; Lion Tractor Co. v. Bull Tractor Co., 231 Fed. 156, 
C. C. A. , opinion filed February 12, 1916. 

An indispensable party has been defined as : 

"When he has such an Interest In the sub,1ect-matter of the controversy that 
a final decree cannot be rendered in the suit without Injurlously affectlng the 
absent party, or without leaving the controversy in such a situation that its 
final détermination mav be inconsistent witli equlty and good conscience." 
Rogers v. Penobscot Mining Co., 154 Fed. 600, 83 C. C. A. 380, and authori- 
tles there clted. 

A necessary party is : 

One who has "an interest In the controversy, and wlio ought to be made 
a party, in order that the court may act on tliat rule, wlilch requires it to 
décide on and finally détermine the entire controversy, and do complète jus- 
tice, by adjustlng ail tlie rights involved in it." Shields v. Barrow, supra. 

No title to nor possession of property is involved in this case. Still, 
if any of the lessees believe that their interests may be injuriously 
affected by this action, they can apply to the court to be made parties, 
and the court will then détermine whether leave to do so should be 
granted. So far none of the lessees has asked to be made a party. 
United States v. Du Pont De Nemours & Co. (C. C.) 188 Fed. 127. 
In the court's opinion the lessees are not indispensable nor necessary 
parties to this action, as the relief prayed in the bill, if granted, can 
in no wise affect them or their rights, except that it may relieve them 
of an onerous, and, as the complaint allèges, illégal, burden. Vetter- 
lein V. Barnes, 124 U. S. 169, 8 Sup. Ct. 441, 31 L. Ed. 400. 

[6, 7] Are the New Jersey Company and the New Jersey Corpora- 
tion improperly joined as défendants? 

It is urged that, as the Maine Company is the only défendant alleged 
to hâve made the leases complained of within the jurisdiction of this 
court, the other corporate défendants, each of whom has filed a sep- 
arate motion to dismiss, are not proper parties. The allégations in the 
bill are that the entire capital stock of the Maine Company is owned 
by the New Jersey Company, and that the New Jersey Corporation 
owns 98% per cent, of the capital stock of the New Jersey Company ; 
that the officers and directors of the three corporations are practically 
the same, ail of them serving as such officers and directors in at least 
two of the corporations, and some in ail three. But it is claimed that 
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as each corporation is an entity, and as there is no charge of conspir- 
acy, the mère fact that they are the owners o£ the capital stock of the 
Maine Company, the only offender, does not justify their being made 
parties défendants. 

Whatever may hâve been the views of the courts in the early days 
of corporate existence, when there were but few corporations, and 
they mostly confined to business of a quasi pubhc nature, at this date 
courts, and especially courts of equity, will look behind the corporate 
fiction, and if it clearly appears that one corporation is merely a 
créature of another, the latter holding ail the stock of the former, 
thereby controlling it as eiïectively as it does itself, it will be treated 
as the practical owner of the corporation, when necessary for the 
purpose of doing justice. In McCaskill v. United States, 216 U. S- 
504, 514, 30 Sup. Ct. 386, 391 (54 h. Ed. 590), Mr. Justice McKenna, 
delivering the opinion of the court, said : 

"Undoubtedly a corporation is, in law, a person or entity entirely distinct 
from Its stockholders and offlcers. It may liave interest distinct from tlieirs. 
Their Interests, it may be conceived, may be adverse to its interest, and lience 
bas arisen against the presumption that their linowledge is its linowledge the 
counter presumption that In transactions wlth it, when their interest Is ad- 
verse, their Isnowledge will not be attrlbuted to it. But while this presump- 
tion should be enforced to protect the corporation, it sliould not be earried so 
far as to enable the corporation to become a means of fraud or a means to 
évade its responslbilitles. A growing tendency Is therefore exhlbited in the 
courts to look beyond the corporate form to the purpose of It, and to the of- 
flcers who are identifled wlth that purpose. Illustrations are glven of this lu 
Cook on Corporations, §§ 663, 664, 727. The principle was enforced In this 
court in Simmons Oreek Coal Co. v. Doran, 142 U. S. 417 [12 Sup. Ct. 239, 
35 L. Ed. 1063]." 

The same rule was recognized in Linn & Lane Timber Co. v. United 
States, 236 U. S. 574, 35 Sup. Ct. 440, 59 U. Ed. 725. In Miller & Lux 
y. East Side Canal Co., 221 U. S. 293, 29 Sup. Ct. 111, 53 L. Ed. 189, 
it was held that a plea that the plaintiff Miller & Lux, who instituted 
the action in a national court of the state of California, claiming to 
be a Nevada corporation, was organized under the laws of Nevada to 
act as the agent of Miller & Lux, a California corporation ; that the 
California corporation owned ail the capital stock of the Nevada cor- 
poration; that ail the property of the Nevada corporation was held 
as agent for the California corporation, and that it had no other ex- 
istence ; that it was incorporated with the sole object to enable it to 
maintain suits in the national courts of California by reason of a 
diversity of citizenship ; that it transacted no business except such as 
was necessary to carry out the performances of the California cor- 
poration ; that therefore the Circuit Court should not retain jurisdic- 
tion of the cause, there being, in fact, no diversity of citizenship, both 
parties being citizens of the state of California — was rightly sustained 
by the Circuit Court, and its judgment affirmed by the Suprême Court. 
In Northern Securities Co. v. United States, 193 U. S. 197, 24 Sup. Ct. 
436, 48 L. Ed. 679, Mr. Justice Harlan said : 

"Necessarily by their combinatlon or arrangement (referrlng to the Securi- 
ties Company as holder of a majority of the shares of the constituent com- 
panles), the holding company in the fuUest sensé dominâtes the situation in 
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the interest of tliose :svho were stx)ckholders of the constituent eompanles ; 
as much so, for every practlçal purpose, as If it had been itself a, railroad cor- 
poration which had built, owned, and operated both Unes, for the exclusive 
benefit of its stockholders." 

In the same case, when pending in the Circuit Court (120 Fed. 721, 
725, 726), Judge Thayer, delivering the opinion of the court, in which 
Circuit Judges Caldwell and Sanborn concurred, said: 

"It will not do to saj' that, so long as each railroad company has its own 
board of directors, they operate independently, and are not controUed by the 
owner of a majorlty of their stock. It is the! common expérience of man- 
kind that the acts of corporations are dictated and that their policy is con- 
troUed by those who own the majorlty of their stock. Indeed, one of the 
favorite methods in thèse days, and about the only method, of obtaining con- 
trol of a corporation, is to purchase the greater part of its stock. * « * 
The fact that the ownership of a majorlty of the capital stock of a corpora- 
tion glves one the mastery and control of the corporation veas distlnctly recog- 
nized and declared in Pearsall v. Great Northern Eailway, 161 U. S. 646, 671 
[16 Sup. et. 705, 40 L. Ed. 838]," and numerous other cases cited in the opinion. 

Referring to Pullman Car Co. v. Missouri Pacific Ry. Co., 115 U. 
S. 587, 6 Sup. Ct. 194, 29 L. Ed. 499, another case relied on by counsel 
for défendants, the same learned judge distinguished it by saying: 

"In that case the meaning of the vs-ord 'controlled,' as used in a private 
contract, was the point uuder considération, and what was said on the sub- 
ject cannot be held applicable to cases arising undor the Anti-Trust Act, when 
the poln^ l'nvolved is vvhether the ownership of ail of the stock of two com- 
peting and parallel railroads vests the owner thereof with the power to sup- 
press compétition between such roads. We entertain no doubt that it does. 
Indeed, we regard the suppression of compétition, and to that extent a re- 
straint of commerce, as the uatural and inévitable resuit of such ownership." 

In Chicago Mill & Lumber Co. v.. Boatmen's Banl<, 234 Fed. 41, 

C. C. A. , opinion filed April 27, 1916, Judge Adams, speak- 

ing for the Circuit Court of Appeals of this circuit, said : 

"It is true that, apart from the question of ultra vires, not presently in- 
volved, when one corimration ovv'ns and controls the entire property of an- 
other, and opérâtes its plant and conducts its business as a department of its 
own business, or as its alter ego, it is responsible for its obligations," citing a 
number of authoritles. 

In Re Rieger (D. C.) 157 Fed. 609, the court said: 

"The doctrine of corporate entlty is not so sacred that a court of equity, 
looklng through forms to the substance of things, may not in a proper case 
ignore it and préserve the rights of innocent parties or to circumvent fraud." 

In United States v. Milwaukee Refrigerator Transit Co. (C. C.) 142 
Fed. 247, it was charged that the défendant vi'as a dummy corpora- 
tion, organized, owned, and operated by the stockholders of a brew- 
ing company, as a device to cover rebates on interstate shipments of 
béer, and the court held : 

"A corporation, from one point of view, may be considered an entity, witli- 
out regard to its shareholders, yet the fact remains self-evident that it is not 
in reallty a person or thing distinct from its consistent parts. The word 'cor- 
poration' is but a collective name for the members who compose the associa,- 
tion [eitlng authorities]. If any gênerai rule can be laid down, in the présent 
State of authority, it is that a corporation will be looked upon as a légal en- 
tity as a gênerai rule, and until sufficient reason to the contrary appears; 
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but, when the notion of légal entlty is used to defeat public convenlence, Jus- 
tify WTong, protect fraud, or défend crime, the law will regard the corpora- 
tion as an association of i)ersons." 

Of the many other cases to the same effect, see State ex rel. v. 
Standard Oil Co, 49 Ohio St. 137, 30 N. E. 279, 15 L. R. A. 145, 
34 Am. St. Rep. 541 ; First National Bank v. F. C. Trebein Co., 59 
Ohio St. 316, 52 N. E. 834. 

From the allégations in the complaint it is beyond question that the 
Maine Company is merely a subsidiary of the New Jersey Company, 
and that both are under the absolute control, by reason of its stock 
ownership, of the New Jersey Corporation. The acts of one are the 
acts of ail thèse corporations; in fact, it may truthfully be said that 
they are the acts of the United Shoe Machinery Corporation. This 
being the case, they are properly joined as défendants. 

[8-10] Is section 3 of the Clayton Act, so far as it applies to îeases, 
unconstitutionalf 

Counsel for défendants challenge the constitutionality of so much of 
section 3 of the Clayton Act as applies to Ieases. It has been earnestly 
and ably argued that a lease is no more commerce than insurance or 
manufacturing, and it is claimed, if not commerce, it cannot be inter- 
state commerce. The diligence of the able counsel has not been re- 
warded by finding any authority wh'ich has determined that question, 
nor has the court been able to find any. In the argument many ex- 
trême illustrations were made. It is a well-settled rule that courts are 
slow to déclare the acts of co-ordinate departments of the government 
void, and unless it appears beyond a reasonable doubt that the act 
is violative of the fundamental law of the United States the courts 
will uphold it. As stated by Mr. Justice Holmes in Interstate, etc., 
Railway Co. v. Massachusetts, 207 U. S. 79, 128 Sup. Ct. 26, 52 L. 
Ed. 111, 12 Ann. Cas. 555 : 

"It is not enough that a statute goes to the verge of constitutlonal power. 
We must be able to see clearly that it goes beyond that power. In case of a 
real doubt a law must be sustained." 

This principle of law was settled at an early date by Chief Justice 
Marshall in Fletcher v.Peck, 10 U. S. (6 Cranch) 87, 3 L. Ed. 162. 
The fact that the question has never been before the courts, or that 
the power has never been exercised by Congress, is no proof that the 
Constitution does not authorize it. As stated by Mr. Justice Brewer 
in Re Debs, 158 U. S. 564, 591, 15 Sup. Ct. 900, 909 (39 L. Ed. 1092) : 

"Constitutlonal provisions do not change, but their opération extends to 
new matters as the modes of business and the habits of life of the people 
vary with each succeeding génération. The law of the common carrier is the 
same to-day as when transportation on land was by coaeh and wagon, and 
on water by canal boat and sailing vessel, yet in Its actual opération it touches 
and régulâtes transportation by modes then unknown, the railroad train and 
the steamship. Just so it is with the grant to the national government of 
power over Interstate commerce. The Constitution has not chr.nged. The 
power is the same. But it opérâtes to-day upon modes of Interstate com- 
merce unlinown to the fathers, and it will operate with equal force upon any 
new modes of such commerce which the future may develop." 

It may be conceded that every lease is not commerce, but that is 
not conclusive that none may be. Each case must be determined from 
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the peculiar facts shown to exist in that case. When a corporation 
with millions of capital, doing an annual business amounting to mil- 
lions of dollars, sees proper to conduct its business by only leasing 
its chattels, instead of selling them, why is it not as much engaged in 
commerce as if it sold them outright? But, aside from that, cannot 
a person be engaged in interstate commerce, although, if its business 
is confined exclusively to its own state, it would not be engaged in 
commerce ? 

The act of Congress of June 25, 1910, c. 395, 36 Stat. 825 (Comp. 
St. 1913, §§ 8812-8819), commonly known as the "White Slave Act," 
makes it an offense to transport, or cause to be transported, in inter- 
state or foreign commerce, any woman or girl, for the purpose of 
prostitution, or for other immoral purposes. In Hoke v. United States, 
227 U. S. 308, 33 Sup_. Ct. 281, i7 L. Ed. 523, 43 L. R. A. (N. S.) 906, 
Ann. Cas. 1913E, 905, arising under that Act, it was contended that 
the imnioralities of their citizens can only be controlled by the states, 
and as women are not articles of commerce, there can be no reason 
for holding that, by reason of transporting them from one state to 
another, or furnishing means for such transportation, the acts can 
become interstate commerce. But the court unanimously held that, 
while it is true that women are not articles of commerce, if transpor- 
tation is employed as a facility for their wrongs, Congress has the 
povver to regulate or prohibit such acts under the commerce clause. 

Acquiring an éducation would not ordinarily be commerce, but in 
International Text-Book Co. v. Pigg, 217 U. S. 91, 106. 30 Sup. Ct. 
481, 54 L. Ed. 678, 27 E. R. A. (N. S.) 493, 18 Ann. Cas. 1103, it 
was held that, as contracts between the company and its patrons in- 
volved the transportation from one state to another of books, appara- 
tus, and papers, use fui or necessary in the particular course of study 
the scholar is pursuing, the company was engaged in interstate com- 
merce. 

In Butler Bros. Shoe Co. v. United States Rubber Co., 156 Eed. 
1 to 17, 84 C. C. A. 167, 183, the issue involved was whether a con- 
tract of factorage, under which the Rubber Company consigned to 
the Shoe Company goods from an Eastern state to Colorado, to be 
sold by the Shoe Company as a factor. Judge Sanborn, after,a very 
thorough review of the authorities bearing on that subject, held: 

"Xor is the fiift that thèse contracts did not évidence sales of the goods 
determinative of this (inestion. A sale is not tho test of interstate commerce. 
AU sales of soniul articles of commerce, which necessitate tlie tran,sportation 
of the î:oo<1s sold from one state to another, are interstate commerce ; but 
ail interstate commerce is not sales of goods. Importation into one state from 
another is tlie indispensable élément, tlie test, of interstate commerce; and 
every ne.iiotiation, contract, trade, and deallnia: between citizens of différent 
states, wliicli conteîiiplates and causes such importation, whether it be of 
goods, persoiis, or information, is a transaction of interstate commerce." 

From this it appears that every negotiation or dealing between citi- 
zens of différent states which causes such importation is a transac- 
tion of interstate commerce. In Marienelli v. United Booking Offices 
(D. C.) 227 Eed. 165, it was held that booking performers for a the- 
atrical circuit, which requires them to pass from state to state, taking 
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with them paraphernalia and stage properties, constitutes interstate 
commerce. 

It is not necessary to cite the many authorities found in the books 
sustaining tiiis conclusion, as they will be found collated in the opin- 
ions hereinbefore cited. It is sufficient to say that as new methods 
of transacting business are devised, if they are found to be in efïect 
methods of carrying on commerce in any business, and the means for 
commercial transactions between the owner of the article on the one 
hand, and the person who wants to deal in it or use it in carrying on 
his business on the other hand, whether it be manufacturing, selling, 
trading, leasing, transportation, communication, or information, and 
it is sent or transported f rom one state to another, it is interstate com- 
merce, and therefore, subject to be regulated by Congress under the 
commerce clause of the Constitution. 

The bill charges that the machinery manufactured by the défendants 
is leased for the purpose of enabling the lessees to manufacture shoes ; 
that they deal with over 1,500 shoe manufacturers in ail parts of 
the United States, and, when the leases are made, the machinery is 
shipped by the défendants from the state of Massachusetts, the place 
of manufacture, to other states of the Union and to foreign countries. 
Upon thèse facts there can be no other conclusion than that the de- 
fendants are engaged in interstate commerce, and subject to be reg- 
ulated by Congress. Whether it applies to leases made and sold in 
the same state, and not transported to another state, it is unnecessary 
to deternTfne, on this motion, as the bill charges shipments to other 
States. By référence to the act under considération, it will be noticed 
that, while section 1 defines the word "commerce" as used in the act, 
section 3 prohibits any person engaged in such commerce from doing 
the acts prescribed and enumerates them. The act is not limited to 
leases, and sales in interstate commerce, as is the Employers' Liability 
Act of April 22, 1908, c. 149, 35 Stat. 65 (Comp. St. 1913, §§ 8657- 
8665) ; but the language employed is like that used in the amendment 
of March 2, 1903, c. 976, 32 Stat. 943 (Comp. St. 1913, §§ 8613-8615), 
to the Safety Appliances Act (Act March 2, 1893, c. 196, 27 Stat. 531 
[Comp. St. 1913, §§ 8605-8612]). This amendment had, prior to the 
enactment of the Clayton Act, been held to embrace ail locomotives, 
cars, and vehicles used on a railway that is engaged in interstate com- 
merce, and is not confined exclusively to vehicles engaged in interstate 
commerce. Southern Railway Co. v. United States, 222 U. S. 20, 
32 Sup. Ct. 2, 56 L,. Ed. 72, reaffirmed at the présent term of the Su- 
prême Court in Texas & Pacific R. Co. v. Rigsby, 241 U. S. 33, 36 
Sup. Ct. 482, 60 L. Ed. 874. But whether this act should be so con- 
strued, and held to apply to the intrastate business as well as the 
interstate business of the défendants, in view of the fact that the de- 
fendants are charged to be engaged in interstate commerce, need not 
be determined now, as the question may never arise. Référence is 
made to it only for the reason that during the oral argument counsel 
for défendants stated that a very large part of the défendants' busi- 
ness is intrastate. 
234 F.— 10 
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[11] Do the allégations in the complaint show a violation of section 
S of the Clayton Àct? 

The act déclares unlawful any lease, etc., where the price is fixed, 
or a discount or rebate upon such price is granted, under the condi- 
tion, agreement, or understanding that the lessee or purchaser thereof 
is not to use or deal in the goods, etc., of a competitor of the lessor, 
or seller, where the efifect of such lease, sale, or contract for sale, or 
such condition, agreement, or understanding, may be to substantially 
lessen compétition, or tend to create a monopoly in any line of com- 
merce. For the purpose of aiding in the construction of the act, coun- 
sel in their argument hâve read copious extracts from the reports and 
debates in Congress, while the act was under considération. They hâve 
also f urnished the court with copies of thèse reports and debates, and 
they hâve been carefully read ; but so far as the construction of the 
act is concerned the court does not feel justified to consider them. It 
is only when the language of a statute is ambiguous that thèse sources 
can be referred to. If the language is clear and free from ambiguity, 
there is nothing for the courts to construe. United States v. Union 
Pacific Railroad, 91 U. S. 72, 23 L. Ed. 224; United States v. Trans- 
Missouri Freight Asso., 166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 
1007; Dunlap v. United States, 173 U. S. 65, 19 Sup. Ct. 319, 43 L. 
Ed. 616; Maxwell v. Dow, 176 U. S. 581, 20 Sup. Ct. 448, 494, 44 L. 
Ed. 597; Dewey v. United States, 178 U. S. 510, 20 Sup. Ct. 981, 44 
L. Ed. 1170; MacKenzie v. Hare, 239 U. S. 299, 307, 36 Sup. Ct. 106, 
60 U. Ed. 297. 

Aside from this, the record of the proceedings of the two Houses 
of Congress shows that section 3 of the Clayton Act, as finally enact- 
ed, differs materially from the section as passed by each House. The 
words "where the efïect of such lease, sale, contract for sale, or such 
condition, agreement, or understanding may be to substantially lessen 
cor»petition, or tend to create a monopoly in any line of commerce," 
are not found in either of the acts as passed by the House of Repré- 
sentatives or the Senate. Nor does the act as finally passed make the 
violation of that section a pénal offense, although each of the houses 
had made such a provision. The act as finally passed was the resuit of 
the conférence committees appointed by the two houses. What induc- 
ed the conférées to make the changes, and Congress to adopt them in 
the final enactment of the statute, is unknown. Whether the speeches 
made, while the bill was pending, influenced the conférence commit- 
tees, and, if so, to what extent, is merely spéculative, and for the courts 
to consider them in construing the act, as finally passed, might be mis- 
leading. 

[12] A careful reading of this section of the act leaves no room for 
doubt as to what Congress intended. The language is plain, and the 
court is unable to find any ambiguity in it, which would make it neces- 
sary to resort, for aid in its construction, to any source outside the act 
itself. In plain and concise language it déclares that it shall be unlaw- 
ful for any person engaged in Interstate commerce to lease, sell, or con- 
tract for sale of any commodity, whether patented or not, for use, con- 
sumption, or resale, and fix a price for, a discount from or rebate up- 
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on such price, on the condition, agreement, or understanding, that the 
lessees shall not purchase such articles from the competitors of the 
lessor or the seller, and then is added : 

"If the effect of such an agreement, or understanding, may be to lessen 
compétition, or tend to create a monopaly." 

That the leases made by the défendants, as shown by the extracts 
attached to the complaint as exhibits, provide for rebates on condition 
that the lessee shall only use the machines and materials manufactured 
and dealt in by the défendants, and forbids the use of machines pur- 
chased from other manufacturers, under penalty oi having the leases 
canceled and machines taken from them by défendants, is beyond ques- 
tion. But it is claimed that there is nothing in the leases whereby the 
lessees covenant or bind themselves not to use any machines manufac- 
tured by other parties, or purchase materials which are dealt in by the 
défendants, from others. This is true, but as the lessors retained the 
right, in case any other machines are used in the manufacture of shoes 
than those manufactured by the défendants, of canceling the leases 
and removing the leased machines, and further provide for a rebate 
to those who comply with thèse terms, which those using other ma- 
chines or material do not receive, there is an implied promise on the 
part of the lessees not to violate thèse conditions of the leases, or suf- 
fer the penalties set eut in the leases. It is charged in the bill : 

"In nearly ail cases, however, they [lessees] are deterred from doing so by 
the said 'tying clauses,' and by fear of the serious financial conséquences 
that would foUow their violation. * » * Some indispensable machines caii 
be obtained only from the défendants ; for example, the stitch indenter and 
bumisher." 

Exhibit 5 shows that the machine therein mentioned is protected 
by letters patent of the United States and provides that : 

"The lessee is hereby lieensed under letters patent of the L'uited States No. 
849,245, dated Aprll 2, 1907, to manufacture by the use of the principal ma- 
chinery hereby leased, during the continuance in force of this lease and li- 
cense, the patented insoles covered by said letters patent, and to use such 
patented insoles so made by the lessee in the manufacture of welted or turned 
boots, shoes, or other footwear, which hâve been or are being manufactured 
as provided in article 5 hereof." 

The acceptance of a deed poil containing a provision that the grantee 
assumes payment of a certain mortgage or lien on the premises con- 
veyed binds the grantee to the perforinance of the terms, and an ac- 
tion, in some states at law, while in others in equity, will lie on the im- 
phed promise. Keller v. Ashford, 13.3 U. S. 610, 10 Sup. Ct. 494, 33 
L. Ed. 667; Willard v. Wood, 164 U. S. 502, 17 Sup. Ct. 176, 41 L. 
Ed. 531 ; Fiske v. Tolman, 124 Mass. 254, 26 Am. Rep. 659 ; L,ocke 
V. Homer, 131 Mass. 93, 41 Am. Rep. 199; Johnson v. Rluzzy, 45 Vt. 
419, 12 Am. Rep. 214; Patton v. Adkins, 42 Ark. 197; Dismukes v. 
Halpern, 47 Ark. 317, 1 S. W. 554; Hand v. Kennedy, 83 N. Y. 149; 
Bowen v. Beck, 94 N. Y. 86, 46 Am. Rep. 124; Finley v. Simpson, 22 
N. J. Law, 311, 53 Am. Dec. 252; Crowell v. St. Barnabas Hospital, 
27 N. J. Eq. 650; Maule v. Weaver, 7 Pa. 329. The right to impose a 
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heayy penalty for doing certain things is just as effective to prevent 
thein as a covenant not to do them. 

It is therefore unnecessary that the lessees should bind themselves 
to thèse conditions or agreements by covenants. It is sufficient if the 
natural and inévitable effect of the leases, accepted by them, leads to 
the same resuit as if they had in express terms bound themselves not 
to use any other machines or materials than those manufactured or 
dealt in by the défendants. But, to remove any doubt upon the sub- 
ject, Congress, out of abundant caution, added the words "or under- 
standing" after the words "contracts or agreements." The word "un- 
derstanding," as defined by lexicographers, includes mental discern- 
ment, compréhension, clear knowledge. Professor March, in his val- 
uable Thésaurus Dictionary, defines it as équivalent to "compréhen- 
sion." 

Counsel contend that "understanding" is équivalent to "agreement," 
except that it imports that it is oral. The court cannot adopt this défi- 
nition. In its opinion it means something more. It means an implied 
agreement, resulting from the expressed terms of the agreement, 
whether written or oral, or where the lavv from certain acts of the par- 
ties implies an agreement to do a certain act. A right to recover on a 
quantum meruit is based upon an understanding or implied agreement 
to pay for services rendered for one's benefit, although there is no 
express agreement to pay therefor. 

Can there be any doubt that thèse clauses in the leases are understood 
by the lessees to mean that by using no other machines than those of 
the défendants they are relieved of certain royalties, othervi'ise exacted 
for the use of the défendants' machines? See Exhibits 9, 10, 11, and 
12. And can there be any doubt but that, if the lessees use the de- 
fendants' lasting machines for shoes welted on machines made by 
other manu facturer s, or fail to use exclusively défendants' machines 
for lasting shoes, or fail to purchase from the défendants exclusively 
ail duplicate parts, extras, and devices of every kind, needed or used 
in operating, repairing, or renewing the lasting machinery, or fail to 
use exclusively the auxiliary machinery of the lessor in the manufac- 
ture or préparation of insoles licensed under letters patent No. 849,- 
245, or fail to buy any additional machines needed in their shoe fac- 
tory, which can be leased from the lessor, that under the terms of the 
leases set out in the Exhibits 1, 3, 4, 5, and 6, ail of the leases can 
be canceled and the lessees be deprived of the use of them and be com- 
pelled to pay certain royalties, which otherwise they would not hâve 
to pay? Exhibit 9 expressly authorizes the lessor to terminate ail 
leases for thèse breaches, although the lessee is bound by them for 17 
years from the date of the lease, whether the patents, if there be 
any, hâve expired or are still in force. 

Can it be doubted that thèse provisions are not only within the spirit 
but the letter of the statute? What is the natural, direct, and neces- 
sary effect of thèse conditions? There can be but one answer to this: 
To compel the lessees to use défendants' machinery and material, re- 
gardless of whether the terms granted by the défendants are as favor- 
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able as can be obtained from other manufacturers of some of the 
machines or dealers in some of the materials. 

In addition, it is charged that by reason of thèse leases there is no 
market for any one inclined to manufacture thèse or some of thèse 
machines, and therefore ail are deterred from engaging in their 
manufacture, as, there being no market for them, financial failure is 
bound to resuit from the attempt. Such a condition of affairs clearly 
tends to substantially lessen compétition, and create, in favor of the 
défendants, a monopoly in that line of commerce. 

In addition, it is charged in the bill that the New Jersey Company 
acquired and still owns the capital stock of 56 other concerns, at one 
time engaged in the manufacture and selling and leasing of some 
f orm of shoe machinery or supplies. The bill allèges : 

"Thus the control of a complète line ol 'principal' and 'auxiliary' machinery 
used in the bottoming of slioes became vested in one establishment. Before 
this no one company could supply such a line, nor can any company do so 
now outside the défendants." 

The reason other manufacturers do not engage in making ail the ma- 
chines as the défendants do are not stated as specifically as they might 
be. Whether it is due to the fact that many of thèse machines, or some 
of them, are protected by letters patent, or what other reason there 
may be, might well be stated more explicitly, in order that the court 
may détermine whether they are sufficient to sustain the conclusions 
of the pleader, who during the argument stated that some of thèse 
machines leased by the défendants are protected by letters patent and 
for that reason cannot be made by others. The only référence to 
patented machines is in Exhibit 5, and refers to the Goodyear insole 
machines. But under the présent libéral practice this is not sufficient 
to sustain a motion to dismiss, although it would be better pleading to 
set out more fully the reasons why other parties cannot manufacture 
ail thèse machines. The efifect is shown by Exhibit 13. 

[13] Is the coinplaint defective because it does not charge that the 
acts of the défendants zvere undiily and improperly exercisedf 

It is claimed that in view of the construction of the Sherman Act 
in the Standard Oil and Tobacco Cases, 221 U. S. 1, 31 Sup. Ct. 502, 
55 L. Ed. 619, 34 L. R. A. (N, S.) 834, Ann. Cas. 1912D, 734, and 
221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663, it is not sufficient to 
charge acts which may resuit in creating a monopoly, unless further 
shown that the actions of the parties were "unduly and improperly 
exercised." There can be no doubt that upon well-established princi- 
ples of law the courts présume that Congress, when legislating upon 
a subject included in previous statutes, uses the same language found 
in the previous statute and if it had prior to the enactment of the later 
act been construed by the courts, especially the Suprême Court, it in- 
tended to adopt that construction as a part of the new act. 

But is the language used in the Clayton Act, even if not identical, 
so similar to that used in the Sherman Act, construed in those cases, 
as to make that rule applicable? By referring to sections 1 and 2 
of the Sherman Act (Comp. St. 1913, §§ 8820, 8821), it will be seen 
that Congress used merely generic words, without defining what spe- 
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ciiic acts shall constitute restraint of trade or commerce, or a monop- 
oly. The Chief Justice, in delivering the opinion of the court, said: 

"The merely generic enumeration which the statute makes of the acts to 
whlch it refers and the absence of any définition of 'restraint of trade' as 
used in the statute leaves room foi" but one conclusion, which is that it was 
expressly designed net to unduly llmit the application of the act by précise 
définitions, but whlle elearly flxing a standard; that Is, by deflning ulterior 
boundaries which could not be transgressed with luipunity, to leave it to be 
determined by the light of reason, guided bj the principles of law and the 
duty to apply and enforce the public policy embodied in the statute, in every 
giveri case, whether any partieular act or contract was within the contem- 
plation of the statute." 

On the other hand, the act now under considération, instead of 
using the generic words of the Sherman Act, in plain and unequivoca- 
ble language states what acts shall be unlawful, if they "substantially 
lessen compétition or tend to create a monopoly." This being the case, 
the presumption is, not that Congress intended that the construction 
of the Sherman Act should control, but, on the contrary, that it should 
not control. Had Congress intended that the construction placed upon 
the Sherman Anti-Trust Act in those cases should apply to the Clay- 
ton Act, it would hâve used the same or like generic words, instead 
of defining what acts shall be unlawful, if the natural resuit of such 
acts tends to substantially lessen compétition or create a monopoly 
in any line of commerce. 

It will be noticed that in this act there is nothing said of combina- 
tions or conspiracies, nor that the parties complained of are monopoliz- 
ing or attempting to monopolize any part of the commerce among the 
several states, as was required in the Sherman Act. This applies to 
the many cases cited by counsel for défendants on this point, ail of 
which arose under the Sherman Act. Evidently Congress was not 
satistîed to only prohibit actual lessening of compétition, or monopoliz- 
ing, but to make it unlawful for any person to do those acts, which 
may put it in his power to do so. 

For thèse reasons, in the opinion of the court, ail that is necessary 
to state a cause of action under the Clayton Act is to charge that the 
défendants committed the acts prohibited by the statute and that they 
tend to substantially lessen compétition or create a monopoly in Inter- 
state commerce. 

So far as the wisdom of the act is concerned the courts cannot ques- 
tion it. Congress alone can détermine that. Veazie Bank v. Fenno, 
75 U. S. (8 Wall.) 533, 19 L. Ed. 482; United States v. Union Pa- 
cific R. Co., 91 U. S. 72, 23 L. Ed. 224; Angle v. Chicago, etc., R. 
Co., 151 U. S. 1, 14 Sup. et 240, 38 L. Ed. 55; Hunter v. Pittsburgh, 
207 U. S. 161, 28 Sup. Ct. 40, 52 h. Ed. 151. As stated in the Em- 
ployers' Liability Cases, 207 U. S. 463, 492 (28 Sup. Ct. 141, 143, 52 
L. Ed. 297) : 

"In testing constitutionality of an act of Congress this court confines itself 
to the power of Congress to pass the act, and may not conslder any real or 
hnaginary evils arlsing froiu its exécution." 

In Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20, 49, 
33 Sup. Ct. 9, 15 (57 L. Ed. 107), Mr. Justice McKenna, speaking for 
the court said : 
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"The law is its own measure of right and wrong, of what it permits, or for- 
bids, and the judgment of the courts cannot be set up against it in a supposed 
accommodation of its policy witli the good intentions of parties, and it may 
be, of some good results." 

Or as has been so tersely expressed by Judge Dyer, when this case 
was before him ( [D. C] 227 Fed. 507, 511) : 

"If the course adopted by the défendants has the eflfect to stifle compétition 
and create a monopoly within the law, then the law should be enforced, even 
if it resulted in golng back to the awl and wooden peg." 

Are the provisions in the leases requiring lessees to use lasting 
wachinery to its full capacity, and in case the lessee shall hâve more 
machines adapted for doing the same work than is necessary, for a 
period of 12 consécutive months, the lessor can remove the machines 
not necessary, unreasonahle? 

Thèse provisions are found in Exhibits 2 and 7. The court is un- 
able to see anything unreasonable in thèse provisions. The only com- 
pensation for the use of the machines provided in the leases is the 
royalty upon the shoes manufactured on them. To permit the lessees 
to retain more machines than are necessary for the manufacture of 
his product vifould resuit in the lessors receiving no compensation 
therefor, consequently no return on the investment. As thèse pro- 
visions are only to be enforced, if the machines are not used to their 
capacity for the period of 12 consécutive months, the court is unable 
to say that they are in violation of any provisions of the Clayton Act, 
or can in any way tend to substantially lessen compétition or create 
a monopoly. 

Is the act rétroactive or rétrospective, so as to apply as to leases 
entered into before the enactment of the act? 

That question was fully discussed by counsel, but in the opinion of 
the court it is unnecessary to détermine it on this motion, as on the 
final hearing there may be no such leases in force. If there should 
be, it will be time enough to détermine that question then. 

Is the act unconstitutional in attenipting to apply it to patents pre- 
viously granted? 

Neither in the oral argument, nor in the elaborate briefs filed by 
counsel, was this ground of the motion urged. It may therefore be 
assumed that it has been abandoned by the défendants. But in any 
event the court can conceive of no reason why Congress cannot re- 
strict the rights of patentées, if in its opinion they are used in a man- 
ner resulting in oppressing the public. A patent is merely a privilège 
granted to inventors by Congress, and whenever that privilège is 
abused or is found to be exercised in a manner contrary to the pub- 
lic policy of the government, Congress certainly has the power to 
enact laws which will prevent such an abuse. Whether it can de- 
prive a patentée of ail the privilèges granted by the patent before its 
expiration is a question which cannot arise under this act. 

[14] Something was said in the oral argument about an impair- 
ment of contracts, but there is nothing in the Constitution of the United 
States which prohibits Congress from enacting législation impairing 
the obligations of contracts. Article 1, § 10, applies to the states only. 
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and is not a limitation of the powers of Congress. Légal Tender 
Cases, 79 U. S. (12 Wall.) 457, 547, 20 L. Ed. 287, et seq. ; Mitchell 
V. Clark, 110 U. S. 633, 643, 4 Sup. Ct. 170, 312, 28 L. Ed. 279; 
Evans-Snider-Buel Co. v. McFadden, 105 Fed. 293, 44 C. C. A. 494, 
58 L. R. A. 900, affirmed McFaddin v. Evans-Snider-Buel Co., 185 
U. S._ 505, 22 Sup. Ct. 758, 46 L. Ed. 1012. 

This disposes of ail the issues raised by the motion to dismiss, which 
is overruled. 



LANDON et al. v. TURLIC UTILITIES COMMISSION OF KAXSAS et al. 
(District Court, D. Kaiisas, First Division. May 2G and Juue 3, 191G.) 

No. 13G-N. 

1. COUHTS (©=3-197 — JURIRDICTTON OF NaTIOSAL COURTS — CONFLICT — EeCEIVEB- 

SIITP — CONFISCATORY RaTES. 

A national covirt, wliich lias .inrisdlftion of a suit in it to foreclose a 
mortîia.ge upon the property of a public service corporation wliicli is 
Oj)eratins in tliree states under a receiver of its property in one of the 
States appointed by a state court, and under the same person appointed 
a receiver of its property in tlie two other states by the national court, 
and directed by that court to operate the business and property of the 
corporation In the three states as a unit, under the direction of the 
state court until fuvther orders of the national court, has jurisdiction, on 
the pétition of tlie receiver, to iirevent the public utilities commissions of 
the states from destroying or irreparably injuring tlie business or prop- 
erty of the receiver and the corporation by making or enfurcing unrea- 
sonably low and confiscatory rates for the sale of their product (in this 
case natnral gas) to tlie purchasers froui them in those states. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1386, 1397. 139S, 
1404-140G; Dec. Dig. .©='497.] 

2. Gas <§=3l4(l) — Natural Gas Cojipany — Rates Fixed by State — Constitu- 

TIONALITY. 

Rates for gas fixed by a state commission to be charged by a natural 
gas Company, whicli purchased, piped, and distributed gas to a lai'ge 
uumber of cities and towns, hcld contiscatory and uncoustitutional, ou the 
ground that tlie commission failed to take into considération in fixing tlie 
rates the diniinlsbing supply of gas and the conséquent constantly In- 
creasing priée, and the necessity for tlie company to extend its pijie lines 
into new fields, or the probable short life of the company, due to the 
same facts ; also hcld that, taking into aceouut the nature of its business, 
the company was entitled to eam 8 per cent, on its capital invested, In- 
stead of 6 per cent., which was the basis of the rates flxed by the com- 
mission. 

[Ed. Note. — For other cases, see Gas, Cent. Dig. § 10 ; Dec. Dig. 
<®^14(1).] 

3. Gas ®=5l4(l) — Nattjral Gas Company^Operation by Receiver. 

Wliere the creditors of the gas company, wliich was being operated by 
a receiver, consented to its expenditure of certain snms from its annual 
earnings for extensions and betterments, on condition that tlie property 
be operated at compensatory rates, the custoniers of the company are 
entitled to hâve such expendltures made to the extent necessary to sup- 
ply them with gas at reasonable rates, before payments are made on 
the principal of the company's debts. 

[Ed. Note. — For other cases, see Gas, Cent. Dig. § 10; Dec. Dig. ©=> 
14(1).] 

@=»For other cases see same topic & KEY-NUMBER in aU Key-Numbored Digests & Indexes 
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4, Courts <S=o371(1) — Fédéral Courts — Enforcinq Remédies Given bt 
State Statutes. 

Rights created by the statutes of the states, to be pursued In the state 
courts, may be enforced and administered in the national courts, either 
at law, in equity, or In admiralty, as the nature of the rights or remédies 
may require. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 972; Dec. Dig. 
€=>371(1).] 

6. CoMMEBOE <S=357 — "Interstate Commerce" — Transportatiout and Sale op 
Natural Gas. 

Natural gas, procured by a company or Its receiver in one state and 
piped into and sold in another state, is an article of Interstate commerce, 
and does not lose that character because It is mixed in the pipes with a 
small quantlty of gas procured In the state in which It is sold. The Com- 
pany, or Its receiver, conductlng such business, is engaged in "Interstate 
commerce," and the enforcement by the state in which the sales are 
made of any law or régulation which substantially burdens the business, 
or renders it impossible to conduct it at a fair profit, is an undue inter- 
férence with Interstate conunerce, in violation of the commerce clause of 
the fédéral Constitution. 

[Ed. Note.— ï'or other cases, see Commerce, Cent. Dig. §| 72-76, 88, 90, 
92-102; Dec. Dig. <@=:357. 

For other définitions, see Words and Phrases, Elrst and Second Séries, 
Interstate Commerce.] 

6. JUDGMENT (©=^740 — Mattees Concluded — Nonessential Holdings. 

Reasons given by courts in thelr opinions for conclusions they reach, 
which are not necessary to, and are not embodied in or made parts of, 
the adjudications which foUow, do not work the estoppel of res judicata. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1268; Dec. 
Dig. <S=>740.] 

7. Equity <s=3l95 — Cross-Bill — Nature and Office. 

A cross-bill may not interpose new controversies between codefendants 
to the original bill, the décision of which is unnecessary to a complète 
détermination of the controversies between the complainant and the de- 
fendants over the subject-matter of the original bill. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 446-449; Dec. 
Dig. <S=19d.] 

In Equity. Suit by John M. Landon, as receiver of the Kansas 
Natural Gas Company, and others, against the Pubhc UtiUties Com- 
mission of the State of Kansas and others. On motion for interlocu- 
tory injunction. Granted as to certain of the défendants. 

John H. Atwood, of Kansas City, Mo., Robert Stone, of Topeka, 
Kan., Chester I. Long, of Wichita, Kan., and T. S. Salathiel, of In- 
dependence, Kan., for complainant receiver. 

H. O. Caster and Fred S. Jackson, both of Topeka, Kan., for de- 
fendant Public Utilities Commission of Kansas. 

William G. Busby, of CarroUton, Mo., and Alex Z. Patterson, of 
Jefferson City, Mo. (James D. Lindsay, of Jefferson City, Mo., on the 
brief), for défendants Public Service Commission and Attorney Gen- 
eral of Missouri. 

J. A. Harzfield and A. F. Evans, both of Kansas City, Mo., for de- 
fendant Kansas City, Mo. 

William E. Stringfellow, of St. Joseph, Mo. (Olin, Butler, Stebbins 

$=3For other cases see same topic & KBT-NUMBSR lu ail Key-Numbered Dlgests & Index** 
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& Stroud, of Madison, Wis., and Culver & Phillip, of St. Joseph, Mo., 
on the brief), for intervener St. Joseph Gas Co. 

J. W. Dana and C. E. Small, both of Kansas City, Me, for Kansas 
City Gas Co. and Wyandotte County Gas Co. 

T. F. Doran, of Topeka, Kan., for Consumers' Light, Heat & 
Power Co. 

Charles A. Loomis, of Kansas City, Mo., for Ottawa Gas & Electric 
Co. and other distributing companies. 

Charles L. Faust, of St. Joseph, Mo., for city of St. Joseph, Mo. 

Charles Blood Smith, of Topeka, Kan., for Fidelity Title & Trust Co. 

A. M. Baird, of Carterville, Mo., for city of Oronogo, Mo. 

E. F. Cameron, of Joplin, Mo., for city of Joplin, Mo. 

Before SANBORN, Circuit Judge, and CAMPBELL and BOOTH, 
District Judges. 

On Challenge of the Jurisdiction of the Court. 

SANBORN, Circuit Judge. The receiver of this court and of the 
district court of Montgomery county, Kan., brings a dépendent bill in 
this court in the original suits brought by a créditer and the trustée 
for mortgage bondholders to take possession of the property of the 
Kansas Natural Gas Company and that of some other défendants, to 
appoint receivers of that property, administer the property, foreclose 
the mortgage, dispose of the property, and distribute its proceeds, 
first to the lienholders; second, to the unsecured creditors; third, to 
thé stockholders. This receiver claims that, while he is operating the 
p:ï;pperty for the benefit of the beneficiaries, the commissions of Mis- 
souri and Kansas are fixing rates which are and threaten to be un- 
reasonable, noncompensatory, confiscatory, and to interfère with the 
Interstate commerce in natural gas which he is conducting. The bill is 
challengèd, and his right to an injunction from this court to prevent 
thèse alleged wrongful acts is objected to, on the ground that this 
court bas no jurisdiction to issue an injunction to prevent thèse alleged 
wrongful doings. 

[1] On February 14, 1913, this court had jurisdiction and complète 
ccntrol of ail this property in tlie original suit to which référence has 
been made. The power is conferred and the duty is imposed upon 
e-very court in equity, which takes into its possession for administration 
and disposition the property of owners and lienholders, to exercise any 
power it has to protect that property from dépréciation by the wrong- 
ful act of any person or party. Hence it was that, when this court 
originally took jurisdiction of this property in the original suits, it 
issued its injunction against ail persons, requiring that they interfère 
not with any of this property. Hence it is that under the law, when a 
court of equity has taken possession of property for such purposes, 
a circle of ségrégation is drawn around it and the ordinary processes 
of the law cease to reach it. Neither attachment nor exécution may 
seize one iota of the property, but ail controversies concerning it, ail 
claims to it, must be adjudicated upon appHcation to the court which 
holds the dominion of the property for the beneficiaries. Such was the 
condition of this cause in this court on February 14, 1913. This court 
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subsequently learned that the officiais of the state of Kansas had 
brought a suit in the district court of Montgomery county, Kan., for 
the purpose of seizing the property of the Kansas Natural Gas Com- 
pany, winding up that corporation, selUng or disposing of or operating 
its property as the court should see fit, because it was alleged to hâve 
violated the anti-trust law of Kansas. When that fact was discov- 
ered, because the court in Kansas had the primary right to discharge 
its duty regarding this property, first, because the suit in that court 
was brought before the suit in this court, this court turned over to 
the receiver appointed by the Kansas court the possession, manage- 
ment, and control of that property until such time as it should renounce 
possession, and until it should hâve discharged its duty to the state of 
Kansas and to the owners of this property under the anti-trust law. 

The fact then developed that the property in Kansas, the property 
in Missouri, and the property in Oklahoma constitated a unit, and 
that it should not be divided into its three parts and separately oper- 
ated, without that very spoliation and destruction that is alleged may 
come from noncompensatory rates, without a dépréciation of the 
value of the property and an impracticability of wise and bénéficiai 
opération. At this time the properties in Oklahoma and Missouri were 
still within the jurisdiction and complète control of this court, and the 
court in Kansas had not then and never has had any inhérent power, 
nor could the state of Kansas give it any power, to take, manage, or 
control the property in Oklahoma or Missouri. It was in the power 
of this court at that time to order its receiver, Mr. Sharritt, to 
operate the property in Missouri and Oklahoma in harmony with the 
receiver in Kansas. It was in its power to appoint a master, and to 
direct that he should see that the receiver of this court should operate 
in that way. It was in its power to appoint the same man receiver 
that had been appointed by the Kansas court, and to direct him to 
operate in harmony with himself ; and upon considération of the facts 
and circumstances the court came to the conclusion that the wise meth- 
od of opération was to appoint the same man whom the Kansas court 
had appointed receiver of the Kansas property its receiver of the Mis- 
souri and Oklahoma property, ancillary to the receivership in this 
court. The Kansas property was delivered over, because the Kansas 
receiver, the receiver appointed by the Kansas court, had the primary 
right to take it, to enable that court to discharge its duty, leaving the 
reversion of the property and the control of it, subject to that temporary 
opération of the Kansas court, still within the jurisdicnon of this court. 
This court, therefore, appointed the same man who was the receiver 
of the Kansas court the receiver of this court of the Oklahoma and 
Missouri property. I say the Kansas receiver, because, although 
two receivers, I know, were appointed, one of them has deceased. It 
is more convenient to treat this matter as though there was only one 
receiver in Kansas then, as there is only one now. 

Now, whenever it appears to the receiver of this court, or of any 
court, which has control or management of property of this character, 
that there is danger of its destruction or dépréciation by the wrongf ul 
act of any one, it is the duty of that receiver to apply to the court, 
whose hand he is, to protect that property from such destruction or 
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interférence. And pursuant to that cluty this receiver, wîiose only 
power over the Oklahoma and Missouri property is derived from this 
court, has applied to this court by this dépendent bill to exercise its 
power to prevent the dépréciation of the property in his possession. 

It is the opinion of the court that under thèse circumstances, hovv- 
ever desirous the court might be to renounce or avoid the exercise of 
power or jurisdiction, it cannot lawfully do so, and that, if the alléga- 
tions of this bill are true (a question that of course must be hereafter 
determined), this court has jurisdiction to exercise ail the power that 
it had in the beginning over the property in Missouri and Oklahoma, 
and over the reversion of the property in Kansas, to prevent the dé- 
préciation of any of that property by the wrongful acts of any one. 

The court is also of the opinion that under section 21, chapter 238, of 
the Session Laws of 1911 of Kansas, in accordance with the opinion 
of the Suprême Court of Kansas, this is a compétent court to which 
the receiver may apply for the purpose of determining whether or not 
the rates established Jay the commission in Kansas are compensatory, 
reasonable, or confiscatory, and that for this reason there is jurisdic- 
tion in this court to hear and détermine the question suggested in the 
dépendent bill. 

It is urged that the receiver is estopped from applying to this court, 
because it is decided by the Suprême Court of Kansas, as it is claimed, 
that he is not engaged in Interstate commerce in that state, but in in- 
trastate commerce. It is not necessary to détermine the question of 
res adjudicata in order to détermine the question of the jurisdiction 
of this court, because, if he is not engaged in Interstate commerce, still 
if thèse rates are noncompensatory, unreasonable under the Kansas 
statute, or if they are confiscatory, thus in' violation of the Constitu- 
tion of the United States, the jurisdiction still inheres. It is said that 
in the Kansas case the receiver claimed that he was doing an intrastate 
business, while he now claims that he is doing an Interstate business ; 
but it is not inconsistent with the fact that he is doing an Interstate 
business that he is also doing an intrastate business; and it is not 
thought, though he may hâve urged that he was doing an intrastate 
business there, that that fact is inconsistent with or can estop him from 
urging hère, if it be material, that he is doing an interstate business in 
Kansas. 

It is said that the receiver had a remedy at law in the mandamus 
case in Kansas, in the state court, and that consequently there is no 
jurisdiction of this court in equity, because one may not apply to a 
court of chancery where he has a plain and adéquate remedy at law. 
The answer is : First. The remedy at law, which will prevent the ap- 
peal to a national court of equity, must be a remedy at law in a nation- 
al court. A remedy at law in a state court will not ordinarily hâve that 
effect. And, second, in order to bar the remedy in equit}', the remedy 
at law must be as prompt, complète, efficient, and adéquate as the reme- 
dy in equity which the court of equity may grant. The remedy at law 
which might hâve been obtained in the mandamus case is neither of 
thèse, and for that reason it does not bar the remedy in equity in this 
court, if there be facts to sustain the application. 

It is insisted that the fact that the receiver put in force the 28-cent 
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rate fixed by the Kansas commission is a bar to its application to this 
court to consider whether or not the rate is compensatory, or confisca- 
tory, or violative of or an interférence with interstate commerce, and 
that for that reason he may not apply to this court. But it has fre- 
quently been the practice of the courts, when one came to it to aslc such 
équitable relief as is hère sought, to require as a condition to listening 
to the application that the rates fixed by the commission should be iîrst 
tested, and then the matter should be determined as to whether or not 
they were confiscatory. And it cannot be that a course that has become 
so common with the courts, and an act which they hâve frequently re- 
quired a litigant to do before he should be heard in his appeal to them, 
can deprive a litigant of the right thus to appeal for relief. 

The Missouri défendants claim that they are not within the juris- 
diction of this court, because the process of this court was served on 
them within the state of Missouri, and not within the state of Kansas. 
The court is of the opinion that this is one of those cases referred to 
in section 56 of the Judicial Code, that the original jurisdiction which 
this court obtained by the filing of the original bills and the appoint- 
ment of the receivers in the original suits still inheres in this court, 
subject, as has already been said, to the opération of the property in 
Kansas temporarily until that court shall hâve discharged its duty in 
the anti-trust case, and that the power which was invested in this 
court by the filing of those bills and the orders thereon, copies of which 
were filed in the fédéral courts in Oklahoma and Missouri, gave to this 
court the power to issue its process in any suit brought in aid of the 
original suits, for the purpose of the protection and administration of 
the property, to any of the jurisdictions which were ancillary to the 
original jurisdiction in those suits, and consequently to the défendants 
in the state of Missouri. This statute says : 

"In any case coiuing within the provisions of this section, in which a re- 
celver shall be appointée!, process may issue and be exécutée! within any dis- 
trict ot the circuit In the saine manner and to the same extent as if the prop- 
erty were wholly within the same district." 

Missouri is within this circuit, and the court is of the opinion that 
the process was properly issued and served. The court is of the opin- 
ion that it has jurisdiction of this dépendent suit, brought in aid of the 
original suits, and that it has the power, and that the duty is imposed 
upon it, to consider whether or not the charges made in the dépendent 
bill are true, and whether or not it ought, when the facts hâve been 
presented to it, to issue its orders to protect the property in its control. 

On Motion for Preliminary Injunction. 
After the delivery of the foregoing opinion voluminous évidence was 
introduced, counsel presented briefs and arguments on the merits of 
the motion, and after considération the court delivered the following 
opinion : 

PER CURIAM. John M. Landon is the receiver of the property 
of the Natural Gas Company, a corporation of the state of Delaware, 
by appointment of the district court of Montgomery county, Kan., and 
of the United Siates District Court of the District of Kansas, and he 
is operating the business and property of that company under tlie di- 
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rection of the former court. That company is directly and indirectly 
the owner of the pipe line extending from gas fields in the state of 
Oklahoma to 37 cities in Kansas and 8 cities in Missouri, and by means 
of the receiver is conducting natural gas from Oklahoma to thèse cities 
and their inhabitants, where it is distributed under contracts between 
the natural gas company and other corporations that for convenience 
are termed distributing companies. The receiver obtains about 92^/^ 
per cent, of his gas from fields in Oklahoma and about 7% from fields 
in Kansas. He purchases the gas he obtains from Oklahoma, and 
produces from leaseholds of the company most of that obtained from 
fields in Kansas. He supplies about 46 per cent, of his gas to the Kan- 
sas cities and towns, and about 54 per cent, of it to cities and towns 
in Missouri. On December 10, 1915, the Public Utilities Commission 
of the state of Kansas made an order to the efïect, among other things, 
that the net rates for the sale of natural gas by the receiver to the 
public in the state of Kansas should be : 

"For domestic gas In Montgomery county, 23 cents per thousand cubic feet 
except at Elk city, where the présent rate of 25 cents is to remain ; boiler 
gas In said county 10 cents peu thousand cubic feet. In ail other counties ex- 
cept those supplied by the Gunn pipe line 28 cents per thousand cubic feet; 
In the counties supplied by the Gunn pipe line, the présent rate of 30 cents 
per thousand cubic feet; and on ail boiler gas, except Montgomery county, 
121^ cents per thousand cubic feet." 

As the rate of 28 cents named in this order applies to much the 
larger part of the gas affected by the order, the rates so fixed hâve 
been and will be termed the 28-cent rate. The receiver has brought this 
suit against the members of the Public Utilities Commission of the 
state of Kansas and the Attorney General of that state to prevent by 
the injunction of this court the enforcement af the order fixing this 
28-cent rate, on the ground that it is unreasonably low, confiscatory 
of the property and destructive of the business of the natural gas 
company, and violative of the Constitution of the United States. He 
has made the distributing companies through which, and the cities to 
which, he furnishes gas parties défendant. He has also made the 
members of the Public Service Commission of the state of Missouri 
parties défendant, and has set forth a complaint and prayed an in- 
junction somewhat similar against them. After the commencement of 
the suit an application for an interlocutory injunction against the en- 
forcement of the rates fixed by the orders of the commissions was made 
and has been heard in accordance with the provisions of section 266 
of the Judicial Code as amended (Act March 4, 1913, c. 160, Z7 Stat. 
1013 [1 U. S. Comp. Stat. § 1243, p. 519]). 

[2] The crucial question for décision upon this application for an 
injunction by the court constituted under section 266 is whether or not 
the 28-cent rate is confiscatory or unreasonably low. Ten days hâve 
been devoted to the réception of évidence and tlie hearing of argu- 
ments. Time has been taken for examination of évidence and briefs 
and for délibération and consultation. Many issues of fact and of law 
hâve been presented that were proper for considération, but that are 
not controlling of the décision of the question at issue. The act of 
Congress requires that the hearing on this application "shall be given 
precedence and shall be in every vi'ay expedited," and the situation of 
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the property in the hands of the receivers and of the parties to this 
litigation is such that delay may be as fatal to the interests of ail con- 
cerned as an adverse décision. For thèse reasons the court pretermits 
référence to matters that are not indispensable to the détermination 
of the crucial question in hand, as well as discussion of those that 
are indispensable to such a question, and confines itself to a statement 
of the conclusions which the law and the évidence in its opinion com- 
pel. 

One of the bases of the conclusion and order of the commission is 
the following table, which is copied f rom its opinion : 
Table No. 5 — Kansas Natural Gas Company. 
Statement of Estlmated Revenue and Requlrements for the Ensuing 
Year, Based on 1914 Figures, Revised as Prevlously 
Explalned, for the State of Kansas. 
Requlrements. Transportation. Kansas. 

25,671,445 M. cubic feet gas at 4c ?1,026,857.80 $ 514,045.01 

Operatlng expenses and taxes assignée! to trans- 

portatlon 510.53«.14 223,245.11 

Receivership expenses 32,228.00 14,093.30 

Uncollectlble gas accounts 12,555.07 6,359.14 

Taxes, Kansas City pipe Une 32,288.27 16,860.51 

Taxes, Marnet mining company 10,497.35 6,316.91 

Maintainlng organization, Marnet Mining Com- 
pany ' 690.20 349.59 

Total $1,626,652.83 $ 780,269.57 

1 Présent value of transportation propertv. .$7,08:'.,- 

605.64; dépréciation on basls of twelve years. . 590,300.00 268,468.44 



Requlrements exclusive of a return on property In- 

vestment $2,216,952.83 $1,048,738.01 

iReturn on présent value $7,083,605.64 

Add for worklng capital 200.000.00 

Total $7,283,605.64 



at 6% 437,016.35 198,755.00 



$2,653,969.18 $1,247,493.01 

Estlmated Revenue. 

Gas sales, 1914 $1,192,089.82 

2 Gas used In compresser station (on basis of use) 31,737.70 



Total $1,223,827.52 

Estlmated revenue from proposed increased rates 171,513.63 



Total estlmated revenue from Kansas $1,395,341.15 

Deduct requlrements as above 1,048,738.01 



Estlmated net revenue $ 346,503.14 

Which is equal to a return of 10.46 per cent, on the présent value 
$3,312,583.83, which is 45.48 per cent, to Kansas of the total 
of $7,283,605.64 or 

Total estlmated revenue for Kansas $1,395,341.15 

Less requlrements including a 6 per cent, return 1,247,493.01 

Surplus 147,848.14 

1 The division of thèse items between Kansas and Missouri has been made 
on the basls of the use of the property as shown in Table 1. 

2 This item is placed hère to balance an equal sum included in the expendi- 
tures. It is a bookkeeping entry solely. 
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The commission found the reproduction value of the property of 
the gas Company, less dépréciation for âge and use, to be $7,083,605.64, 
the probable life of the going concern to be 12 years, amortized the 
$7,083,605.64 by the allowance of one-twelfth thereof, $590,300, as a 
yearly requi rement for its opération, and allocated ail the requirements 
between Kansas and Missouri on the basis of 45.48 per cent, to Kansas 
and 54.52 per cent, to Missouri. The évidence before the commission, 
a great volume of évidence which was not before the commission, in- 
cluding a discl'osure of the actual results of the opération of the prop- 
erty during the first four months of the year 1915 under the 25-cent 
rate, which existed before the commission established a 28-cent rate, 
and the results of its opération during the first four months of the year 
1916 under the 28-cent rate, évidence of the exhaustion of gas fields, 
of the increase of the cost of gas, of the value of the property of the 
Company, and of every other conceivable issue relative to the gênerai 
question has been presented to this court. Upon nearly every issue this 
évidence is conflicting and the détermination of some of thèse issues is 
difficult. "And yet," as the Suprême Court said in Chicago, Milwau- 
kee & St. Paul Ry. Co. v. Tompkins, 176 U. S. 167, 172, 20 Sup. Ct. 
336, 338 (44 L. Ed. 417) "this difficulty affords no excuse for a failure 
to examine and solve the questions involved." Bearing this caution in 
mind, and conceding the présent value of the property of the company 
to be $7,083,605.64, as the commission found it, a deliberate considér- 
ation of the entire case has forced our minds to thèse findings and con- 
clusions, which in our view are determinative of the real question to 
be decided. 

A supply of gas adec|uate to the reasonable needs of the customers 
of the natural gas company for domestic lighting, cooking, and heat- 
ing is the real desideratum in this case. Without it no rate will be 
compensatory. Tlie company now has no such supply. It cannot get 
such a supply without adéquate extensions to its pipe lines. It can 
make such extensions by the expenditure of a reasonable amount of 
money. It cannot make such extensions without such money, and it 
cannot get the money to make them without compensatory rates for tha 
gas it procvires and sells. Any rate which will not compensate it for 
making the necessary extensions to secure such a supply, for paying 
its other necessary expenses of opération and a reasonable income on 
the value of its property, is unavoidably confiscatory, because without; 
thèse extensions it must lose its customers, cease its opération, and the 
value of its property must greatly decrease. 

In the earlier years of its opération the natural gas company pro- 
duced most of its gas from its leaseholds in Kansas, but the fields sô 
leased hâve been gradually exhausted until it is able to produce there- 
from only about 7^^ per cent, of the gas it transports and sells. In or- 
der to get gas it has already extended its pipes far into the state of 
Oklahoma, wliere it purchases and whence it transports to the cities of 
Kansas and Missouri 921/; per cent, of its gas. It is conceded that the 
business of the company is temporary, that the exhaustion of the fields 
which it can reach with permissible extensions must eventually conie, 
and that the time when it can no longer reach fields from which it eau 
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obtain gas cannot be delayed many years. The creditors' agreement o£ 
December, 1914, which provided for the payment of the bonded debts 
of the company within 6 years and for the expenditure of $1,500,000 
for extensions and additional gas supply, indicates that they estimated 
the life of the company as a going concern at 6 years from that date. 
The first opinion of the Kansas commission, which was based upon this 
creditors' agreement, provided for the payment of the bonded debts of 
the company, except the principal of the second mortgage bonds, within 
the 6 years, 1915, 1916, 1917, 1918, 1919, and 1920, and for the expen- 
diture by the receiver for extensions and additional gas supplies of $1,- 
500,000. The life of the company as a going concern is necessarily un- 
known and unknowable, a matter of opinion, and yet the court must 
détermine what it probably is, and a considération of the évidence, of 
the history of the gas fields in Kansas and Oklahoma, of the testimony 
of witnesses familiar with that history, with the fields, and with the pro- 
duction, purchase, transportation, and sale of gas, bas brought the 
minds of ail the members of the court to the conclusion that the prob- 
able life of the natural gas company as a going concern is approximately 
6 years from this date, June 3, 1916. 

The creditors by their agreement provided for an expenditure of 
$1,500,000 within 6 years from December, 1914, for the extensions of 
the pipes of the company and an additional supply of gas. The Kan- 
sas Commission in its opinion, founded upon that creditors" agreement, 
made a like allowance. The extensions contemplated bave not been 
made, and the exhaustion of the available gas fields bas proceeded for 
17 months since the creditors' agreement and for about 11 months 
since tire opinion and finding of the commission founded upon it. In 
order to procure and maintain a reasonably adéquate supply of gas 
for the coming winter it is necessary for the receiver to extend the 
pipe lines 50 or 60 miles, and to construct compressors at an aggregate 
expense of at least $750,000 to $900,000 during the fîrst year af ter the 
filing of this opinion. And it is the opinion of the court that, in order 
to procure and maintain such a supply of gas during the 6 years of the 
probable life of the company as a going concern, it will be necessary 
for the receiver to expend for extensions and compressors at least 
$750,000 the first year and $200,000 in each of the 5 years thereafter, 
amounting in ail to $1,750,000. As the life of the company as a 
going concern is 6 years, the salvage value of the pipes and other ma- 
terials at the end of the 6 years, when they will be no longer useful 
in their places in the ground, is estimated to be $262,500, and deducting 
this from the $1,750,000 leaves $1,487,500 which must be return- 
ed within the 6 years. The commission in its finding and estimâtes 
made no allowance for thèse extensions. 

The commission allowed $1,026,857.80 yearly for the purchase of 
25,671,445 M cubic feet of gas at 4 cents per cubic foot. Gas is con- 
stantly becoming more difficult to procure, the cost of it in the fields 
has increased and is increasing as the fields one after another are ex- 
hausted, and the évidence that has been produced before this court has 
convinced us that the gas requisite reasonably to supply the customers 
of the natural gas company will cost at least 6 cents per M cubic foot, 
2.14 F.— 11 
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and that on this account there should be allowed as a part of the re- 
quirements of the receiver and the company 2 cents more per M cubic 
foot yearly than the amount which was allowed by the commission; 
that is to say, $513,428.90. 

The commission allowed for interest 6 per cent, annually on $7,283,- 
605.64, or $437,016.64. The business of and the investment in the 
property of this gas company is of the most precarious and hazardous 
nature. Seven per cent, per annum is deemed a just and reasonable 
allowance on investments in railroads, and in the property of water, 
artificial gas, and lighting companies of a permanent nature, and at 
least 8 per cent, per annum should be allowed in this case, or an in- 
crease of the amount allowed by the commission of 2 per cent, on $7,- 
283,605.64, or $145,672.10. 

The commission allowed $590,300, which is one-twelfth of $7,083,- 
605.64, for future dépréciation of the property of the company, on 
the basis that the lif e of the company as a going concern would be 12 
years. As the évidence has convinced that its life will not exceed 
6 years, there should hâve been allowed $590,300 more each year dur- 
ing the 6 years than was allowed by the commission. 

Turning now to the table of the commission quoted above, the re- 
suit is that, laying aside other considérations and conceding the sub- 
stantial correctness of the commission's other findings for the purpose 
of the décision of this application for injunction, its estimâtes of the 
requirements of the company and of the receiver for the first and the 
succeeding 5 years of the life of the gas company as a going concern 
were too low by the f oUowing amounts : 

On account of estimatlng 12 years, instead of 6 years, as the life 

of the going concern by $ 590,300.00 

On account of lack of allowance for extensions by 247,916.00 

On account of estiuiate of cost of gas at 4 cents per M cubic 
foot instead of 6 cents per M cubic foot by 513,428.90 

On account of allowance of 6 per cent, instead of 8 per cent, 
interest 145,672.10 

Total $1,497,317.00 

The commission assigned to the Kansas property 45.48 per cent, of 
its estimated revenue and requirements ; and 45.48 per cent, of $1,- 
497,317 is $680,979. The commission estimated that upon the basis 
stated in its table a surplus of $147,848.14 would be produced. De- 
ducting this estimated surplus from the $680,979, it appears that its 
estimated revenue falls short by $533,131.10 of producing an amount 
sufficient to pay the necessary expenses of the maintenance and opéra- 
tion of the property and business of the natural gas company and a 
reasonable interest upon the présent value of its property. 

The expérience of the future may, and it is hoped that it will, teach 
that the necessary requirements of the receiver and the company will 
be less than those which the évidence convinces the court will be in- 
dispensable to provide and maintain an adéquate supply of gas for its 
customers, to operate the business of the company, and to return a 
fair income upon the value of its property. The opinion of the court 
can rest only on the évidence before it, and upon that évidence it is 
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its opinion that a less rate than 32 cents per M cubic foot will be found 
insufficient to accomplish this resuit. But even if there are errors in 
some of the conclusions to which the court lias arrived, and even if 
they are so great as to reduce the necessary increase of the require- 
ments fixed by the commission by one-half, still moneys must be pro- 
vided for the extensions of the pipes of the company, for which the 
commission allowed nothing. The amount it allowed for the cost of 
gas and the interest rate which it fixed were largely too low, 12 years 
was too high an estimate for the life of the plant, and in the opinion 
of the court there is no escape from the conclusions that the 28-cent 
rate is not and will not be compensatory, that, on the other hand, it is 
unreasonably low, confiscatory, and violative of the Constitution of 
the United States, and that the complainant is entitled to the interlocu- 
tory injunction of this court to prevent its enforcement pending the 
hearing of this cause upon its merits. 

[3] The creditors by their agreement consented that there should 
be reserved during the year 1915 $500,000 out of the annual earnings 
for that year and 8200,000 annually thereafter for extensions, better- 
ments, and additional gas supply, upon condition that the properties 
were being operated on a compensatory rate. Those amounts hâve 
not been so reserved and applied, and yet $1,000,000 has been paid on 
the principal of the creditors' debts during thèse years. Under thèse 
circumstances the rights of the public— that is to say, of the customers 
of the gas company — to a reasonably adéquate supply of gas from the 
receiver and the company, at a rate that is not unreasonably high, are 
superior to the rights of the creditors to the payment of their debts, 
and the making of necessary extensions of the pipes and the construc- 
tion of the requisite compressors to procure and furnish to thèse cus- 
tomers that reasonably adéquate supply must be made primary in the 
administration of this estate, and the payments upon the principals of 
debts of the creditors secondary. To this end the issue of the in- 
junction herein will be conditioned upon the giving by the receiver, 
or by some one on his behalf, of a bond or undertaking in the sum of 
$750,000, with adéquate security, that lie will pay no more upon the 
principals of the debts of the creditors who were parties to their agree- 
ment of December, 1914, or to the Fidelity Title & Trust Company, 
until $750,000 has been invested in the necessary extensions and com- 
pressors, and that he will proceed speedily to make them, and will in- 
vest therein at least $500,000 within six months after the issue of the 
injunction herein. 

Elaborate arguments hâve been made and extensive briefs hâve been 
submitted on the questions whether the gas which the receiver is buy- 
ing, carrying, and selling is an article of Interstate or of intrastate 
commerce, whether he is engaged in interstate or intrastate commerce, 
and, if in the former, whether the rate fixed by the commission directly 
or indirectly burdens or interfères with interstate commerce. Thèse 
questions hâve received examination and considération. Their déci- 
sion, however, is not indispensable to the détermination of the ques- 
tion before this court, for, if the gas is not an article of interstate com- 
merce, and if the business of the receiver in dealing with it is not in- 
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terstate commerce, nevertheless this court has plenary Jurisdiction to 
adjudge the issue whether or net the 28-cent rate is unreasonabl}' low, 
or is confiscatory, and to enforce its adjudication by injunction under 
the Public Utilities Act of Kansas (Laws of 1911, c. 238, § 21). State 
V. Flannelly, 96 Kan. 833, 154 Pac. 235, 237. 

[4] Rights created or provided by the statutes of the states to be 
pursued in the state courts may be enforced and administered in the 
national courts, either at law, in equity, or in admiralty, as the nature 
of the rights or remédies may require. "A party by going into a na- 
tional court does not lose any right or appropriate remedy of which 
he might hâve availed himself in the state courts of the same locality. 
The wise policy of the Constitution gives him a choice of tribunals." 
Davis V. Gray, 16 Wall. 203, 221, 21 L. Ed. 447; Ex parte McNiel, 13 
Wall. 236, 20 L. Ed. 624; Darragh v. H. Wetter Mfg. Co., 78 Fed. 
7, 14, 23 C. C. A. 609, 616, and cases there cited; Broderick's Will, 21 
Wall. 503, 520, 22 L. Ed. 599; Cowley v. Railroad Co., 159 U. S. 
569, 583, 16 Sup. Ct. 127, 40 L. Ed. 263. 

[5] Discussion of thèse questions is therefore omitted, but the mem- 
bers of the court are unanimously of the opinion: (1) That the gas 
purchased or procured in Oklahoma, transported from Oklahoma, and 
sold or delivered by the receiver or by the gas company to parties in 
Kansas or Missouri, is an article of Interstate commerce, as is the gas 
procured in Kansas and sold or delivered by them, or either of them, 
to parties in Missouri ; (2) that this gas, which is probably at least 
95 per cent, of ail the gas the receiver or the company handles, does 
not lose itfi Interstate character by the fact that a small portion, proba- 
bly not exceeding 4 per cent., of the gas they handle is procured and 
delivered in Kansas, is an article of intrastate commerce, and is in- 
separably mingled in the pipes with the Interstate gas; (3) that the 
purchase or procuring of Interstate gas in Oklahoma, its transporta- 
tion, sale, and delivery by the receiver, or the gas company, to parties 
in Kansas and Missouri, is Interstate commerce, and the receiver and 
the company are engaged in Interstate commerce ; (4) that the en- 
forcement by a state through its officers of any législative act prevent- 
ing Interstate commerce in this article of Interstate commerce, either 
by a direct prohibition of such commerce in this article by state law, 
or by an inhibition of a sale of the article in the state at any price 
whatever, or at any price above a price so low that the laws of trade 
make it impossible to purchase or procure it in another state and to sell 
and deliver it in the prohibiting state at that price with profit, sub- 
stantially burdens and unduly interfères with Interstate commerce in 
violation of the commerce clause of the Constitution of the United 
States. 

[6] Counsel for the Public Utilities Commission of Kansas argue 
that the issues relative to the Interstate or intrastate character of the 
business and gas of the receiver are rendered res adjudicata between 
him and the commission by the judgments of the Suprême Court of 
Kansas in State ex rel. Caster v. Flannellv, 96 Kan. 372, 152 Pac. 
22, and State ex rel. Caster v. Flannelly, 96 Kan. 833, 154 Pac. 235, 
to which the receiver and the commission were parties, and in which 
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that court in its opinions expressed the view that this business and 
this gas was not of an interstate character. But reasons given by 
courts in their opinions for conclusions they reach, which are not nec- 
essary to and are not embodied in or made parts of the adjudications 
which they render, do not work the estoppel of res adjudicata. One 
of the judgments of the Suprême Court in the case mentioned was 
founded on its décision that Judge Flannelly had no jurisdiction of 
the case before him, for the sole reasons that the summons against the 
commission and its members, and the service thereof, were unauthor- 
ized and void. The other judgments were the déniai of the pétition 
of the receivers for an injunction against the commission to prevent 
it from putting the 28-cent rate in force, and this was founded on the 
ground that the receiver had already voluntarily put it in force and 
no longer pressed in that court for relief against it, and the other was 
the dismissal of the mandamus proceeding because there was no longer 
any function for it to perform. The opinion and conclusion that the 
business and the gas of the receiver were not of an interstate char- 
acter was unnecessary and immaterial to any of thèse judgments, and 
for that reason the court is of the opinion that the questions in rela- 
tion to the interstate or intrastate character of the business or gas of 
the receiver and of the natural gas company were not rendered res ad- 
judicata by the adjudications of the Suprême Court of Kansas in the 
cases to which référence has been made. 

Now as to the Missouri défendants : First, hâve the receivers estab- 
lished their right to the preliminary injunction prayed against the 
Missouri Public Service Commission? In paragraph 2 of the bill it 
is alleged that on September 27, 1915, the Public Service Commission 
of Missouri held a conférence with the Public Service Commission of 
Kansas, after which John M. Atkinson, as chairman of the Missouri 
Commission, and for the commission, announced that the Missouri 
Commission would not permit a higher rate to be charged in the cities 
of Missouri than was charged in the border cities of Kansas. In 
support of this allégation affidavits were introduced, from which it 
appears that about September 28, 1915, the three members of the Kan- 
sas Commission and two members of the Missouri Commission, held a 
private conférence in the Baltimore Hôtel at Kansas City, Mo., after 
which one of the members of the Missouri Commission stated that : 

"If application Is evcr made to the Missouri Commission for an Increase of 
natural gas rates in thèse Missouri cities which are suppliée! with gas b.y dis- 
trihutlng companies bu.ving from the Kansas Natural, no action wlll be talien 
until ail the cities hâve been given a hearing. Neither will the commission, 
if called upon to take action, agrée to a higher rate in Missouri cities — ail of 
which are upon the border — than in cities of Kansa.s similarly situated. This 
applles with partieular force to Kansas City. Mo., and Kansas City, Kan., 
which the commission regards as practically one city." 

Certainly this statement of a single member of the commission, made 
under thèse circumstances, outlining what he believed would be the 
action of the commission in the future in case the question of thèse 
rates should be brought before it, furnishes no ground in itself for 
the granting of the injunctive relief prayed. 

It is further alleged that on September 13, 1915, the local distribut- 
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ing companies of Oronogo and Cari Junction, Mo., filed with the Mis- 
souri Commission schedules prescribing a rate of 30 cents for each of 
those towns, which the commission suspended, and has ever since re- 
fused to permit said rates to be put into effect. Under the law of that 
State the commission may, upon the fihng of a prpposed schedule of 
rates, suspend its opération pending a hearing. It does net appear 
that a hearing as to thèse last-mentioned rates has ever been had, so 
that it cannot be said what will be the action of the commission as to 
such rate, and it further appears that the applications for the allowance 
of such schedules hâve been since withdrawn. 

So far as concerns the case of the plaintiff, the receiver, against the 
Missouri Commission, as to the order of the Missouri Commission in 
relation to the St. Joseph rates, it will be noted that the order of the 
Missouri Commission complained of was entered at a proceeding to 
which neither the receiver nor the Kansas Natural Gas Company was 
a party. The order entered in that proceeding was directed only 
against the St. Joseph Company. In the course of its opinion the com- 
inission said: 

"The Company [St. Joseph Company] has been paying the Kansas Com- 
pany 2QS/s cents per tliousand cubic feet, wblle other distrlbuting companies 
are paying 16% cents, except the local company in Kansas City, Mo., which 
pays IB.ST cents. The Kansas Company is not before us, and we hâve no 
.iurisdietion over the contract between that company and the défendant, un- 
der which the latter recelves its gas from the former. However, it is well 
recognized that in rate-making cases only reasonable charges, as operatlng 
expenses, will be allowed against the public. * * • " 

The increase from 40 to 60 cents, prayed by the St. Joseph Com- 
pany, was denied. There is nothing in the order of the Missouri Com- 
mission to prevent the receiver continuing to collect from the St. Jos- 
eph Gas Company his proportion of the rate as provided by the con- 
tract. So long as the St. Joseph Company continues to collect the 40- 
cent rate the receiver may under his contract collect as his proportion 
the 26% cents. A considération of ail the évidence does not convince 
us that 26% as the proportion of the St. Joseph rate received by the 
receiver is unreasonably low, noncompensatory, unremunerative, or 
confiscatory. Therefore no ground is shown in référence to the Mis- 
souri Public Service Comraission's order regarding St. Joseph rates 
that entitles the receiver to the preliminary injunction prayed. 

[7] So far as concerns the application of the St. Joseph Gas Com- 
pany for an interlocutory injunction as against the Attorney General 
of the State of Missouri and the officers of the Public Service Com- 
mission of that State as prayed in what it terms its intervening bill of 
complaint in this case, it appears that to the original bill of the receiver, 
plaintiff, both the St. Joseph Gas Company and the Attorney General 
and Public Service Commission of Missoiu-i were made parties de- 
fendant. By its answer filed in this case on January 28, 1916, the St. 
Joseph Gas Company states that it has no knowledge, save as is al- 
légea in said bill, as to the several allégations thereof, and leaves the 
complainant, receivers, to make such proof thereof as they may be ad- 
vised is material, and further states that it has no interest in the re- 
suit of the receiver's suit or in the matters to be litigated herein, and 
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specifically disclaims any such interest, and prays to be dismissed, with 
its costs. At the hearing upon the application of the receiver in Kan- 
sas City, the St. Joseph Gas Company, through counsel, asked and 
was granted leave within a certain time thereafter to file an interven- 
ing bill. 

It has now filed what it styles its intervening bill of complaint, and 
upon the allégations therein contained it bases its application for the 
interlocutory order above referred to. The Attorney General of Mis- 
souri and the Public Service Commission of that state challenge the 
jurisdiction of this coui-t in this cause to grant such relief to the St. 
Joseph Gas Company. In vievv of the fact that that company and the 
aforementioned Missouri défendants were ail made parties to the 
original bill, what the St. Joseph Gas Company terms its intervening 
bill is in reality a cross-action or cross-bill against its codefendants, 
the Attorney General and the Public Service Commission of Missouri. 

In Stuart v. Hayden, 72 Fed. 402, 18 C. C. A. 618, the Circuit Court 
of Appeals for this circuit said : 

"A cross-blll is brought elther to aid in the défense of the original suit or 
to obtain a complète détermination of tlie coiitroversics betwoen the original 
eomplainant and the cross-complalnant over the sub.iect-matter of the original 
bill. If its pui-pose is différent froni this.it is not a cross-bill, although it 
uiay hâve a connection with the gênerai snbjeet of the original bill. It may 
not interpose nevv controversies between codefendants to the original bill, the 
décision of which is unnecessary to a complète détermination of the contro- 
versies between the complalnant and the défendants over the subject-matter 
of the original bill. If it does so, it beoomes an original bill, and must be 
dismissed, because there cannot be two original bills in the same case. Story, 
Eq. PI. § 3S90; Cross v. De Valle. 1 Wall. 1, 140 [17 L. Ed. 515]; Ayres v. 
Carver, 17 How. 591 [15 L. Ed. 179] ; Rubber Co. v. Goodyear, '.) Wall. 807, 
S09 [19 L. Ed. 587]; Stonemetz Printer's Mach. Co. v. Browu Folding Mach. 
Co. [C. C] 46 Fed. 851 ; Fidelity Trust & Safety Vault Co. v. Mobile St. Ry. 
Co. [C. C] 53 Fed. 850, 852 ; McMuUen v. liitchie [C. 0.] 57 Fed. 104." 

In Gilmore v. Bort (C. C.) 134 Fed. 658, it is said : 

"Tlie purpose of a cross-blll is eitlier (1) to obtain a discovery in aid of a 
défense to the original bill, or (2) to obtain fuU relief to ail the parties touch- 
ing the matters of the original bill. Story's Eq. PI. par. 389. And it must 
be made to appear that a settlement of the controversy presented by the cross- 
bill is fairly uecessary in order to enable the court to fully dispose of the 
matter of the original bill. It is auxiliary to the original suit, and a depend- 
ency upon it, and should not introduce any new or distinct matter not em- 
braced in the original bill. Neither may it introduce new controversies be- 
tween the codefendants to the original bill, the décision of which is in no 
way necessary to a complète détermination of the controversy between the 
comiilninant and the défendants over the subject-matter of the original bill. 
If it does, it is not a cross-bill, but an original 1)111, and should be dismissed. 
Cross V. De Valle. 1 Wall. 5 [17 L. Ed. .515] ; Rubber Co. v. Goodyear, 9 Wall. 
807 [19 L. Ed. 587] ; Stuart v. Hayden, 72 Fed. 402, 18 C. C. A. 618." 

The relief sought as set forth in the prayer of what is termed the 
intervening bill is that, should the court find and decree that the mat- 
ter of the division of the proceeds received from the consumers for 
gas sold in St. Joseph or the amount paid by the St. Joseph Gas Com- 
pany to the Kansas Natural Gas Company, or its receiver, for gas is 
a matter within the jurisdiction and control of the Public Service 
Commission of Missouri, that the court should further find and de- 
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crée that 17 cents per thousand cubic feet, the amount fixed by the 
Missouri Public Service Commission as the maximum operating 
charge which it will allow against the public as the cost o£ gas, is an 
insufficient and unreasonably small operating charge, the enforcement 
of which results in the confiscation of intervener's property as set 
forth in the bill, and that the court find and détermine whether 26% 
cents per M cubic foot is a fair, reasonable, and proper sum to be 
paid by the intervener to the Kansas Natural Gas Company, or its 
receiver, for gas, and a fair and reasonable operating charge against 
the public as the cost of gas, and that the aforementioned Missouri 
défendants be temporarily and permanently enjoined and restrained 
from attempting to enforce the provisions of the order and décisions 
of the Missouri Commission, or authorizing or directing the institution 
of any suit or action against the intervener, or its ofiîcers, agents, or 
employés, for the recovery of any penalties because of its failure to 
observe such order. 

A careful considération of the allégations of this intervening bill, 
which we treat as a cross-bill, convinces us that it neither serves to aid 
in the défense of the original suit nor to obtain a complète détermi- 
nation of the controversies between the original complainant and the 
several défendants to the original bill. In our judgment it interposes 
new controversies between codefendants to the original bill, the dé- 
cision of which is unnecessary to a complète détermination of the 
controversies between the complainant receiver and the several de- 
fendants to the original bill over the subject-matter of that bill. It 
is in the nature of an original controversy between the St. Joseph Gas 
Company and the several Missouri défendants, and the fact that in 
the détermination of this controversy it may and probably will be- 
come necessary to consider questions very similar to those involved 
in this case as between the receiver and the several défendants to the 
original case, makes it none the less a new and distinct controversy, 
'of which, in the présent state of the record, we conclude we bave not 
jurisdiction to grant the relief prayed by the St. Joseph Gas Com- 
tpany, and its application for an interlocutory injunction will there- 
fore be denied. 

It bas not been and is not necessary for this court as at présent con- 
stituted to détermine the validity of the city ordinances, the contracts 
between the cities and the distributing companies, the contracts be- 
tween the distributing companies and the Natural Gas Company and 
the duties and obligations of the receiver under them, in order to ad- 
judicate the issues it was constituted to décide, and for that reason 
no opinion is expressed or adjudication made concerning them. 
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In re DOZIER WHOLESALE GROCERY CO. 

(District Court, S. D. Alabama, X. D. March 25, 1916.) 

No. 1688. 

Bajjkruptcy iS=>,381 — Composition — Objections to Confikmatioî;. 

Evidence considered, and lield not to sustain ol),1ections to tlie <'onflrnia- 
tion of a composition offered by a liankrupt on statutorj' j^rounds, and to 
sliow tliat tlie comi)osition would yield a larjier dividend to gênerai cred- 
Itors tlian could probably be realizi^d from the administration of the es- 
tate, and was for tlieir best interest. 

[Ed. Xote. — For other cases, see Baukruptcy, Cent. Dig. § 591 ; Dec. 
Dig. ©=.'3S1.] 

In Bankruptcy. In the matter of the Dozier Wholesale Grocery 
Company, bankrupt. On report of W. K. Campbell, référée and spé- 
cial master, on objections to confirmation of composition. Objections 
overruled, and composition confirmed. 

The following is the report of W. K. Campbell, Spécial Master : 

Tlie évidence offered by objecting creditors assumed a very wide range, 
and obviously nrach of it is iinniaterial to any of tlie issues teiidered by the 
.speciticatious. Counsel for objecting creditors filed a brief froui which it ap- 
l)ears tliat tbe propositions relied upon by them may be briefly summarized as 
follows: (1) That the letter of Mr. E. Lainar and that of Mr. A. W. Stewart, 
the bankrupt's attorney, "were calculated to mislead the creditors" as to the 
flnancial status of the bankrupt. (2) That the daim of C. H. Dozier, Sr., 
]iresident of bankrupt, should not hâve been allowed. (.3) Tliat tlie true con- 
dition of bankrupt's financial condition was concealed. (4) That the sub- 
scription of C. H. Dozier for §12,000 of stock on or about January 14, 1914, 
lias not been pald at ail, or bas not been fully paid. (5) That the real value 
of the warehouse, belonging to bankrupt's estate, was concealed fvom the 
creditors. (6) That large sums of money were paid out by bankrupt to sonie 
of its creditors for debts due theni within four months preceding bankruptcy, 
thereby constituting préférences wlilch are recoverable by bankrupt estate. 
As tliese are the ouly propositions pointed out by objecting creditors In brief, 
upon which they rely to sustain tlieir spécifications of objection, the suin- 
mary of the évidence will be limited to that having some probative relations 
to said propositions. 

The first and third propositions appear to be based on the letters of Laniar 
and Stewart to the creditors. Botli of tliesa appear to be prlnted in type- 
writer type, that of Mr. Laniar being dated January "41," 1016 (evidently in- 
tended for 14). Briefly summarizing its contents, it Is to tho following ef- 
fect: That soiue days ago the Selnia creditors of bankrupt liad a conférence, 
and wlth such facts as were before them, it appeared that bankrupt's prési- 
dent and its principal business factor had become incapacitated by disease 
from giving any attention to the business ; that he had been in confinement in 
a hospital for tliree months ; that the business was in the hands of bis young 
son, of but little expérience; that it was obvious that it was to the interest 
of ail creditors to place the coneern in liankruptcy ; that Reese & Reese, at- 
torneys at Selma, Alabama, had been authorized and eniployed to flle a pé- 
tition in involuntary bankruptcy for the benefit of ail the creditors ; that au 
adjudication had been obtained ; that Mr. Blalock of Selma had been ap- 
pointed receiver, and was in charge of the effects, having an inventory made ; 
that according to the judgment of said (petitioning) creditors "it would seeni 
that the best Interests of the creditors would be best proteeted by being Con- 
solidated or centralized in the hands of one firm of attorneys, those already 
employed by said creditors" (the names of the petitioning creditors are hère 
stated) ; that the writer is a member of the firm of L. & B. Lamar, who in- 

C=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Iniexei 
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forins the cretlitors of the foregoing f.iets and invites their co-operation. 
Suggestion is uiaOe tlmt, "if you désire to co-operatè witli us In handling 
tliis estate, « * * you can sign up and mail your claim to tliem (Reese 
& Reese) If you so détermine it to be to your best interest to co-operato witli 
us ; otherwise, of course, you can handle your claiiu in any way you thinlv 
l)est. In either event, we will be glad to keep you informed as to progress." 
Tb.e testimony sliows tliat tlils letter was mailed to some of ttie creditors, but 
fails to sliow how many. Tlie manuscript from which tliis letter was printeti 
was delivered to printer by Mr. Reese. 

The letter of Mr. Stewart is dated January 27, 1916. The pertinent parts 
are; That the failure of bankrupt is largely due to ill health of C. H. Dozier 
for last two years, during which tinie he has mostly been eonfined in hospi- 
tals, iucluding the State Insane Hospital; that "the assets of the company, 
as shown by the inventory of the recelver, are as foUows: [Hère foUows the 
inyentory value and the appraised value of the assets as shown by said re- 
ceiver's inventory, and the tigures correspond in each particular vrlth the re- 
spective figures in in\entory flled in niy office.]" It turther stntes that the 
writer has arranged to provide money to make a 25 per cent, composition, and 
concludes as follows: "I hâve arranged to provide money to carry out tliis 
oiïer, which I think is to the interest of the creditors. Without in any way 
attempting to influence your action, I hâve for your convenience attached 
hereto a perforated slip, with the suggestion that, if you decm it to your in- 
terest, you sign and send to your attorney, or Hon. Wm. King Campbell, réf- 
érée, Selraa, Ala,, prior to first meeting of creditors. If a sufficient number 
Indieate acceptance the money will be immediately paid into court on the 
day of said meeting and promptly paid to the creditors, or you can mail to 
me direct your acceptance." 

The évidence shows that Mr. Stewart sent or brought the original from 
which said letter was printed to Mr. Reese at Selma, and asked him as a 
"courtesy" to deliver it to the printer. After it was printed, Mr. Stewart 
mailed it out from Marion to the creditors, and mailed some of them to Reese 
& Reese, who represented a majority of the creditors who had- filed their 
claims, who mailed them to some of the creditors wliom they represented, 
writing a letter therewith as follows: "We luclose herewitli a circular let- 
ter from Mr. A. W. Stewart, of Marion, Ala., bankrupt's attorney, which we 
ha.ve compared with the officiai inventory and schedules on lile in the ref- 
eree's office, and find the figures taken therefrom correct. We hardly thinic 
at this season and under the prevailing depressed conditions that the assets 
will sell for more thau $5,000. Book accounts remaining unpaid at this season 
in this section are generally of little value ; when sold in block rarely bring 
more than 10 per cent. In order to pay the expense, fées, and eosts of bank- 
ruptcy, and the claims entitled to payment In fuU, and leave sufficient amount 
for a dlvidend of 25 per cent., it would be necessary for the trustée to realize 
about $8,500 from tbe sale of the assets. This we think very improbable, if 
not impossible. Kindly instruct your wishes in the matter." At the time of 
mailing the letters by Stewart, he had Mr. Reese to file one of the letters in 
my otHce. 

As it seems a contention of objecting creditors that the warehouse is the 
basis of the alleged coneealment of the value of the assets, a summary of the 
évidence relating thereto is substantially as follows: 

Said warehouse is a brick structure witlr a cément fioor. It is loeated ou 
the right of way or lands of the Southern Railway Company, under a li- 
cense from said railway. The written contract evideneing said license is in 
évidence. In said contract the bankrupt is styled the "licensee." It provides 
a payment of $57 per aninim to the railway company, and contains among 
others, the following provisions: 

"(3) That this license is a Personal privilège to the licensee hereunder, and 
is not transférable or assignable, and any attempt to transfer or assign same 
shall operate as a forfeiture of this license. 

"(4) That the, licensee will post, and at ail times thereafter and during the 
life of this agreement niaii\tain, in a conspicuous place upon said vvareliouse, 
a notice reading as follows: 'No goods, ivares, merchandise, or other prop- 
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erty, except ihat of Dosier Wholesale Qroccry Company, shall le stored or 
placée in this ivareliouse, ivithout the consent, in writinff, of Southern BaiB- 
vxby Company.' " 

"(6) That it [llcensee] wlU iiidemnify and save harmless tlie railway Com- 
pany against any and ail loss of or damage to the property of the railway 
Company, and against ail daims, demands, suits, judgments, or sums of money 
aecruing to llcensee or to any other party, against the railway company, for 
loss or Injury, caused by flre or otherwise, however resulting, either to person 
or estate, and arlsing by reason of or in connection with the occupation and 
use by liceusee of sald premises of the railway company, and the présence 
of the warehouse of the licensee thereupon." 

"(8) That in the event that the licensee shall be in default for 30 days in 
the payment of any reutal payment, payable to the railway company here- 
under, then forthwith upon suoh default or violation, and at ail events upon 
30 days" notice in writing so to do, served upon it by the company, the licensee 
will remove sald warehouse from the premises of the railway company, and 
Yacate said premises, and restore the same to their condition existing prior 
to the occupation and use thereof by the licensee and the érection of said 
warehouse thereupon, or in default thereof the railway company may itself 
re-enter upon said premises, remove said warehouse, and restore the said con- 
dition of said premises, but at the expense of the licensee. And it is under- 
stood and agreed; that the right of the railway company to revoke this 11- 
cense and require the licensee to remoTe said warehouse and vacate sald 
premises by notice, as aforesaid, shall always obtain, notwithstanding pay- 
ment of rental In advance and fuU compllance by the licensee with ail of its 
covenants in this agreement contalned." 

On the scïïedule as filed by bankrupt at the end of Schedule B, appears the 
following note: "Note. In addition to the above property, bankrupt erected 
a warehouse on the property of the Southern Rallroad, and under hls [Its] 
contract, it has the rlght to remove the material therein. It Is Impossible to 
estimate its value." 

It appears from the évidence that the cost of construction of this ware- 
house was $3,220, of which the labor constituted about $1,024 ; that the floor- 
ing is of concrète, and constitutes about one-third of the total cost of the 
building; that the walls are of brick, cemented with a mortar of cernent, 
lime, and sand, whlch makes a harder substance than the brick. Stewart also 
testified (same page) that the wooden structure on the lot would not be worth 
$50 if torn down and used. J. O. Foster, the attorney for objecting creditors, 
testified that the value of the brick warehouse In hls opinion was $2,000; 
that of the wooden building belng $500. This witness stated that he had only 
llved in Marion since the middle of last Aprll ; that he had never been In 
the real estate business, nor bought or sold real estate there. This witness 
also swore that the property referred to in the pétition as belng worth $3,000 
was this warehouse ; witness being asked in référence to said warehouse the 
following question: "Q. You swear in hère [in spécification] that the ware- 
house is worth at least $3,000? A. I swore that was my bellef. Q. You 
don't know what It is worth? A. No, sir; I was swearing to what I be- 
lleved it was worth." 

Mr. T. D. Kemp, of Marion, testified that he was a civil engineer and archi- 
tect; had had much expérience In construction work of varions kinds; that 
he was f amiliar with the plans and spécifications of said warehouse ; that the 
mortar therein, from its degree of hardness, contained a large percentage of 
cément ; that In tearing down a building containing such cernent the salvage 
would be less than in case of ordlnary mortar ; that the iiooring was of con- 
crète, and constituted from one-fourth to one-third of entire cost of building ; 
that in removing the building he would not conslder it of any value; that 
"it would only be fit for rubbish, for fiUing holes" ; that it would hâve no 
market value; that the wooden building was built of "merehantable rough 
stufC, what we call log run lumber"; that the material salved from taking 
down the buildings, under the terms of the contract, would hardly be suffl- 
cient to put the ground In its original condition. 

J. A. Wood, a witness for objectors, was asked: "Can you say that you 
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know the œai'ket value of that property, the warehouse of the Dozier Wlaole- 
sale Grocery Company?" to whieh he answered, "I couldii't say that I do, 
but I could give an idea of wliat I think the value is." Subsequently, in an- 
swer to question as to market value of said warehouse, he sald: "I would say 
$2,000," and as to the wooden structure said, "$500, I would say." This wit- 
ness was asked as to the value of the material in said building if torn down, 
but objection to said question vi^as sustained on the ground that witness was 
not shown to knovr the market value thereof. His answer, however, was 
taken dowu — respectively, $400 for brick building and $100 for wood build- 
ing. He further testlfled that he did not know what would be the cost of 
tearing down the brick building, and that he thought it would cost $25 to 
tear down the wood building ; that wlth a higher per cent, of cément in mor- 
tar there is a greater loss in brick in tearing down ; that he never examined 
the mortar in said building. 

F. V. Woodfln, on behalf of objectors, testlfled that prior to the building of 
the brick warehouse lie had a license from the railway company for the 
ground uow occupied by said building — ■ that is, the brick warehouse; that 
said wooden structure was then on sald ground ; that the railroad was willing 
for him to continue said occupation under said license ; that the Dozier 
Wholesale Grocery Company waiited said place, and paid witness $900 for 
his privilèges, Including the buildings on said ground ; that after said trans- 
action said wooden building was moved of£ the space on which brick building 
stands. 

W. C. Dozier, for bankrupt, testlfled that the bankrupt had tried to sell 
the wooden building to Mr. Ed. Curb, and asked him to make a bid for it ; 
that he offered nothlng for it, but was willing to niove it ofC for the salvage. 
Witness further testifled that when the brick building was erected the eon- 
tractor was required to tear down sald wood building or move it, and he 
moved it, instead of tearing it down ; that it was cheaper for said contractor 
to move said building than to tear it down; that at time of said transac- 
tion with Woodfln he had a Une of business which bankrupt desired to handle, 
and it desired to get him out of business, said Une being brick, lime, and cé- 
ment. 

There is no évidence before me having any tendency to show any collusion 
or conspiracy between Lamar, Stewart, Reese & Keese, and the receiver, or 
between any of them, in connection with said letters. 

In relation to the claim of C. H. Dozier, filed and allowed in this case, a 
brief sunimary of the évidence is: Said claim is in due form required by law, 
and sworn to, and was allowed, as admitted in the spécification of objection 
directed against it. Its basis is flve notes made by the bankrupt, two of 
which are payable to C. H. Dozier, respectively, for $2,000 and $.5,030.66, due 
lespectively one day after date and on demand ; the dates of sald notes be- 
ing Mardi 16, 1015, and May 1, 1915. ïhe otlier three notes are payable to 
Marion Central Bank, dated March 15, 1915, AprU 1, 1915, and May 8, 1915, 
respectively, for $1,057.78, $1,057.78 and $1,052.44. Each of them are duly 
trausferred and indorsed by the cashler of said bank to said C. H. Dozier ; 
the date of said transfer being November 13, 1915. From the testimony of 
C. H. Dozier, testifying with the books before him, it appears from said 
books of aceount that the considération of the !S3,030.66 note was notes to the 
amount of $3,000 owing from the bankrupt to the People's Bank and the $30.66 
being the interest thereon. This witness also proved the signature of the 
cashier to the transfers of the three notes from the Marion Central Bank, 

Counsel for objecting creditors assume in their brief, on the sixth page 
thereof, that the witness Dozier testlfled that the aniounts embraced in the 
three notes (trausferred by Marion Central Bank to C. H. Dozier) is the same 
as the amount embraced in the note to C. H. Dozier for $3,030.66. I did not 
understand the witness to so testify, and as a matter of fact he explained that 
he did not so mean to testify. The three notes referred to were payable to 
Marion Central Bank, and according to the books, and testimony of said wit- 
ness, C. H. Dozier, Jr., the considération of the $3,030.69 was cash paid by 
C. II. Dozier to the People's Bank to ta.ke up $3,000 worth of notes of bank- 
rupt due sald bank, and that the $30.66 was interest thereon. The aggregate 
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amount of said three notes to Marion Central Bank is $3,168.10, whlle that 
of the note to Dozler Is $3,030.66. This wltness fully explains that he^ did 
not mean to so testify. Furthermore, one of said three notes is subséquent 
in date to the §3,030.66 note. As to the question of whether said latter note 
Is dated "Mardi 1, 1915," or "May 1, 1915," I caunot conceive of any reason, 
beneflc-ial to Dozier, for such altération ; and if any altération has been made 
It seenis to me that it could hâve easily been explalned by said cashier and 
the books of the bank. WitnesS further testifled from the books that none 
of the notes attached to said proof of claim appear as crédits on the Per- 
sonal account of C. H. Dozier with the bankrupt. There is no évidence be- 
fore me tending to show any défense against said notes. A transcript of 
said C. H. Dozier account is attached to testimony of C. H. Dozier, Jr. 

As to the payment of the capital stock, the évidence shows from the books 
of account, as explalned by said wltness C. H. Dozier, Jr., that the first 
$18,000 was paid on dates from December 24, 1912, to February 27, 1913, as 
follows: December 24, 1912, $1,500; .Tanuary 1, 1913, $1.000; January 6, 
1913, $6,000 ; December 27, 1912, $3,479 ; Januarv 6, 1913, .$120 ; Januarv 23, 
1913, $1,540; January 29, 1913, $1,500; February 24, 1913, $2,000; February 
27, 1913, $861— maklng $18,000 In ail. The item of $1,540 was charged to 
the individual or Personal account of O. H. Dozier. The last $1,500 was cash, 
and the other payments were by check, and the books, as well as the pass- 
books of the People's Bank and the Marion Central Bank, show that said 
cash item and ail of said checks were doposited in one or the otlier of said 
banks to the crédit of the bankrupt firjn ; the items of deposit in said pass- 
books being identlfied in the stenographer's minutes by a red cross mark. 
On the individual account of C. H. Dozier with the bankrupt he is, on Jan- 
uary 14, 1914, charged with treasury stock $12,000. On the date said charge 
was made against said Dozier on his account, said account showed a crédit 
balance in favor of him of $13,193.63. It also showed a crédit balance in liis 
favor at time of bankruptcy of $765.56, exclusive of any of the items em- 
braced in the claims of said Dozier flled in this bankruptcy. 

Xo évidence was offered before me having any tendency to show nonpay- 
ment of any of the stock subscrlbed for, nor any showlng that said Dozier 
owed the bankrupt anything, which was proper to set ofC against said claim 
of Dozier, or against the said payments on account of said stoclî. 

In this case objectiug credltors, without objection, offered in évidence ail 
the books of bankrupt, and ail the proceedings in the credltors' meeting; it 
being stated that I would consider same so far as I could remember sarue. 
The books are exceedlngly numerous and bulky, and no particular portions of 
them liave been called to my attention, except as shown by the sténographie 
minutes. Collier on Bankruptcy, p. 33, déclares this practice is loose and 
should not be followed ; that the better metbod, where a, stipulation is i)os- 
sible, is to call out those portions that are pertinent and lead them in. How- 
ever, I am unable to say that the books show any such preterential payments 
as would be recoverable by the trustée; it not being even suggested by any 
évidence as to whom the payments were made, and there being no évidence 
before me, as to the knowledge or intent of such credltors, such as wouhl 
make them recoverable, if any may hâve received such payments within said 
four months. 

The purpose of spécifications of objection is to give the bankrupt notice of 
particular conduet of his which is challenged (Collier, 322 ; In re Hirsch 
[D. C] 2 Am. Bankr. Rep. 715, 96 Fed. 468), and they should contain alléga- 
tions sufflcient to show ail essentlal facts exlsting briuging the opposition 
within the grounds specifled by the statute (Collier, 324). They must be clear 
and unequivocal, and contain spécifie averments of facts. They should be 
pleaded with greater particularity than complaints in civil actions. Collier, 
324. Spécifications and proof in support must be clear, positive, and direct. 
The opposing créditer must distinetly allège and prove one or more of the 
statutory grounds. In re Griffin Bros. (D. C, Toulmin, Judge) 19 Am. Bankr. 
Kep. 78, 154 Fed. 537. See, also, In re McGurn (D. C.) 4 Am. Bankr. Rep. 
459, 102 Fed. 743 ; In re Thomas (D. G.) 1 Am. Bankr Rep. 515, 92 Fed. 912 ; 
In re Holman (D. C.) 1 Am. Bankr. Rep. 600, 92 Fed. 512 ; In re Hixon (D. C.) 
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1 Am. Bankr. Rep. 610. 93 Fed. 440; In re Kaiser (D. C.) 89 Fed. 689; In re 
Hirsch, supra: In re Peaeock (D. 0.) 4 Am. Bankr. Eep. 136, 101 Fed. 560; 
In re guaekenbush (D. 0.) 4 Am. Bankr. Rep. 2T4, 102 Fed. 282; In re Gross, 
5 Am. Bankr. Eep. 271; In re Wolfensohn, 5 Am. Bankr. Rep. 60; In re 
Wetmore (D. C.) 99 Fed. 703 ; In re Idzall (D. C.) 2 Am. Bankr. Rep. 741, 96 
Fed. 314 ; In re Main (D. C) 30 Am. Bankr. Rep. 547, 205 Fed. 421. 

The allégations must be spécifie and of sucli a character that their suf- 
flcicncy uiay be met by demurrer, or by exceptions analogous to those allowed 
in equity. Mère gênerai averments are uot sutlicleut. If they fail to allège 
any fact which by construction would be deemed ground for déniai, they 
may be disregarded, though not excepted to. Collier, pp. 325, 326; In re 
Troeder, 17 Am. Bankr. Rep. 723, 150 Fed. 710, 80 C. 0. A. 376 ; In re Steed 
(D. C.) 6 Am. Bankr. Rep. 73, 107 Fed. 682 ; In re Peck CD. C.) 9 Am. Bankr. 
Rep. 747, 120 Fed. 972; In re Parish (D. C.) 10 Am. Bankr. Rep. 548, 122 
Fed. 553 ; In re Ohandler, 14 Am. Bankr. Rep. 512, 138 Fed. 637, 71 C. 0. A. 
87. It Is held in Re Mlntzer (D. 0.) 197 Fed. 647, 28 Am. Bankr. Kep. 743, 
that spécifications in gênerai terms following the language of the statute are 
Insuflicient. The grounds speclfled must be one of those enumerated in the 
statutes. In re GrifHn Bros., supra. Thls case, declded by the Judge of this 
district, is one of the clearest and most lucid discussions of the necessary 
allégations and proof requlred in spécifications. 

In my opinion, the first spécification is Insufiiclent. It does not allège any 
of the grounds enumerated in the statute, no évidence was offered in sup- 
port of it, and, further, it is a fact that I malled notice of the flrst meeting 
of eredltors to ail of the credltors scheduled, including the creditor men- 
tioned in said spécification. The envelope containing each of sald notices had 
my ofiiclal return address thereon, and has never been returned to me. I 
therefore flnd that said spécification is not,sustalned by the évidence. 

The second spécification, so far as its meaning can be gathered by reading 
it, and the évidence offered relating thereto, is predlcated on the fact that 
certain property — the warehouse— is scheduled as valueless, vphich is worth 
at least $3,000, and that the offler of composition is less than would be 
realisied ou sale of the assets of the bankrupt. The allégation that it "is 
scheduled as valueless," seeiuiugly the conclusion of the pleader, is not borne 
ont by i:he évidence, as the officiai schedule shows that this warehouse was 
listed with the explanatory note relating thereto, which note is set out here- 
tofore in this report, and from which note it appears that the bankrupt was 
'unable to estimate its value as an asset; and from said note I am unable 
to dérive any suggestion even intimating that same was valueless. The ex- 
planatiou is plainly that bankrupt is unable — dld not know how — to fix or es- 
timate its value as an asset ; and for reasona herelnafter set out I think 
such conclusion was fully justlfled. 

No évidence was ott'ered in support of the allégation that more would be 
realized to the credltors by a sale of the assets than is offered by the com- 
position ; on the contrary, Mr. Monk, président of the Central Alabama Dry 
Goods Company, shown to hâve large expérience in bankrupt sales, testifled 
that in his opinion the assets would not likely sell for over $5,000, and that 
is the conclusion I reach, and I do not think that more could be realized to 
credltors by sale than is offered by the comiwsition, and this would still be 
my conclusion, even though It were shown that several hundred dollars could 
be realized by sale of the warehouse. 

Section 70, subd. "a," of the Bankrupt Act (Act July 1, 1898, c. 541, 80 Stat. 
565 [Comp. St. 1913, § 9654]), spécifies and détermines what property passes 
to the trustée and beconies assets in his hands. The only part of said sub- 
division "a" which could by a possibility relate to this warehouse is the fol- 
lowing part of the clause numbered (5): "(5) Property which prior to the 
flling of the pétition he could by any means liave transferred, or which might 
haye been levied upon and sold under judicial process agalnst him. * * * " 

Under the terms of the coutract with the Southern Rallway Company, re- 
f erred to heretof ore in thls report, it is my opinion as a matter of law, and 
I so hold, that, except as to the privilège of removing the material from the 
railroad, the bankrupt had no property rights arising out of said contract, 
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which he could by any means hâve transferred or which might hâve been 
levied upon and sold under judiclal process agalnst hlm and I further hold 
that the only property right whlch could pass to the trustée as an asset was 
the right to remove and sell said material according to the ternis of the con- 
tract. As to the value of such material one wltness, Wood, testifled that the 
material in the brick warehouse he thought vpould be worth $400, and that 
in the wood building $100; that the cost of tearing down the wood building 
would be about $25. He failed to testify as to what would be the cost of 
tearing down the brick warehouse, or restoring the ground to the condition 
required by the contraet. The questions which elicited thèse answers as to 
the value of said materials were objected to, and such objections were sus- 
talned, because said witness was not shown to know the values inquired about. 
The witness Kemp, a very intelligent man of many years' expérience in such 
matters, testifled that the material salved from the taking down of the build- 
ings would hardly be sufflcient to pay expenses thereof and of putting the 
ground in its original condition according to the terms of said contraet. 
There is therefore before me no évidence from vi^hich I can conclude, as a 
matter of fact, that this right to remove this material is of any value as an 
asset of the estate; but, if so, its value at least is problematical and uncer- 
tain. 

The approval of a majority of the creditors is évidence, prima facie, that 
the composition is for the best interests of the creditors, and the burden is 
on those who attack it to show the contrarv. Collier, p. 297 ; In re Waynes- 
boro Co. (D. C.) 19 Am. Bankr. Rep. 487, 157 Fed. 101 ; In re Hoxie (D. C.) 
25 Am. Bankr. Rep. 32, 180 Fed. 508; In re Barde & Levitt (D. C.) 31 Am. 
Bankr. Rep. 736, 207 Fed. 654; City Bank v. Doolittle, 5 Am. Bankr. Rep. 
736, 107 Fed. 236, 46 C. C. A. 258. There must be a positive showing to rebut 
this presumption that the action of the majority is for the interest of ail. 
Collier, p. 297; In re Weber Co., Fed. Cas. No. 17,330; Id., 17,331; In re 
Greenebaum, Fed. Cas. No. 5769. 

My report of this composition shows its acceptanee by 42 creditors, whose 
claims aggregate $13,115.79. The objecting creditors are Van Camp Products 
Company and Hancock Bros. & Co., whose claims amount, respectlvely, to 
$316.80 and $37.82. It is my conclusion, based on ail the évidence, that the 
creditors would realize more under the composition than by a sale of the 
assets. Without passing on the pleadings, I find upon the évidence that the 
second spécification is not sustained. 

In my opinion, the third spécification does not allège any of the grounds 
enumerated by the statutes ; but I do not deem it necessary to pass on the 
exceptions to it. There is no évidence before me showing a concealment, nor 
an attempted concealment, nor any false statement sent ont by the bankrupt, 
or any of the other persons mentioned therein. This spécification, which is 
very vague, according to the évidence is based on the fact that the warehouse 
was an asset of great value, and Mr. Stewart in his letter failed to mention 
it as an asset, and that Reese & Reese failed to call it to the attention of 
their clients that it was a valuable asset. As already stated, in my opinion 
it Is an asset of but small and problematic value. I find that this third spéci- 
fication is not sustained by the évidence. 

The fourth is also based, so far as its meaning can be gathered, on the value 
of the warehouse, it avers it to be worth $5,000; that the bankrupt "col- 
luded with the petitioning creditors, the attorneys representing a majority of 
the creditors and the receiver to "conceal and deceive creditors" as to the 
condition of bankrupt estate ; that bankrupt sent out a statement to the crea- 
Itors "in which it failed to list" the warehouse ; and that attorneys repre- 
senting a majority of the creditors wrote their clients that they had recel ver's 
inventory, and that bankrupt's statement as to what it showed was correct. 
The évidence is without dispute that bankrupt sent out no statement, and 
that allégation probably refers to the letter written by Mr. "W. A. Sewart, Its 
attorney. The figures given in that letter, upon comparison, are identical 
vi'ith those shown by the said inventory filed in my office by said receiver. 
There is no évidence before me having any tendency to show any conspiracy 
to deceive any of the creditors. It is unnecessary for me to again state my 
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conclusion as to the value of the vvareliouse as assets. I flnd that the fourth 
spécification is net sustained by tlie évidence. 

No évidence was offered in support of tlie flfth spécification, and I there- 
fore flnd that it is not sustained by the évidence. 

The sixth spécification is to the effect that O. H. Dozier, who was prési- 
dent of the bankrupt, "did file a claini w'ith the référée, * * * which was 
allowed, and wliich is not a bona fide (?) claim or charge against the estute 
of said bankrupt." Pretermitting any discussion as to the extent of the ef- 
fect or limitation afCected by the use of the words "bona fide," and without 
passing on the suflk-iency of said spécification, it will be observed that said 
spécification admits that said claim bas been allowed. The bankrupt's coun- 
sel strongly couteuded that the allowance of said claim was a .l'udgment in 
favor of said C. H. Dozier; that it could not be attacked collaterally on this 
référence ; that said Judgment was in the nature of res adjudlcata ; that said 
claim could only be attacked on pétition of the trustée to re-examine aiid 
disallow or reduee said claim (a trustée lias been duly appointed and (pialitied 
in this cause) — citing in support of said proposition the case of In re Lewen- 
sohu, 9 Am. Bankr. Eep. SOS, 121 Fed. 538, 57 C. 0. A. 60O. In niy view 
of the évidence relatlug to this claim, a décision of the above question of 
évidence is unnecessary. As already stated in this report, said claim is 
properly proveu accordlng to the statute and In the form provided therefor. 
Ko évidence in rebuttal thereof, or from which a contrary inference is raised, 
lias been iireseiited. I therefore find that the évidence does not sustain the 
sixth spécification. 

I am of the opinion tbat the composition sliould be confirmed, and I do 
therefore recoinmend that it be coiifinued. Consideralile costs and expenses 
hâve been incurred in the exécution of this référence, an Itemized statement 
of whicli is handed ui> with this report, and which should be taxed against 
the objecting creditors. 

Reese & Reese, of Selma, Ala., for petitioiiing creditors. 
A. W. Stewart, of Marion, Ala., for bankrupt. 
J. C. Foster, of Marion, Ala., and Brovvn & Ward, of Tuscaloosa, 
Ala., for objecting creditors. 

HENRY D. CLAYTON, District Judge. This cause, coming on to 
be heard, is snbmitted for order and decree upon the motion of the 
bankrupt and certain of his creditors to dismiss or strike from the 
file the additional spécifications of objection to the confirmation of the 
composition, and also for decree upon objections of certain creditors 
to the composition, and for decree in the matter of such composition 
reported and recommended by the spécial master in his report dated 
March 25, 1916. 

The report and the testimony in the case hâve been carefully consid- 
ered by me, and I bave heard and considered the argument of the at- 
torneys in opposition to the confirmation of the composition, as well 
as that of the attorneys in behalf of the confirmation. After careful 
examination and reflection, I hâve reached the conclusion that the real 
question to be decided in this case is whether or not the composition 
is for the best interest of the creditors of the estate. If this view be 
correct, and the whole controversy is reduced to that one question, it 
is unnecessary for me to pass upon several minor or incidental ques- 
tions discussed during the oral argument. It is my opinion that the 
confirmation of the composition, as recommended by the spécial master, 
is to the best interest of ail the creditors. 

1. The letter of E. Lamar and that of A. W. Stewart to certain of 
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the creditors in connection with the composition were fully and sat- 
isfactorily explained, and are far from persuasive that they were in- 
struments of déception or were even instrumental in deceiving or mis- 
leading the creditors who accepted the composition. Further, no in- 
jury was worked to any of the creditors by thèse letters. 

2. The contention that the claim of C. H. Dozier, Sr., président of 
the bankrupt, should not hâve been allowed, perhaps, ought not now 
to be considered by the court. But, it having been considered, I find 
from ail the évidence in the case that it was just and proper. 

3. The alleged concealment of the "true condition of the bankrupt's 
financial condition" cannot hère furnish a reason for disapproving the 
composition recommended. An examination of ail the évidence in the 
case convinces me that there was no real, or at any rate no fraudulent, 
concealment of the assets of the bankrupt. 

4 and 13. The objection that the subscription of C. H. Dozier, Sr., 
for $12,000 stock of the bankrupt corporation has not been paid is not 
well founded. The évidence satisfies me that such subscription has 
been paid. 

5. The conditional leasehold interest in the warehouse, or conditional 
license to use the same, in accordance with the limitations of the con- 
tract between the bankrupt and the railroad company, was not such a 
part of the bankrupt's assets as that a failure to schedule the same 
can be held to be a concealment of assets. Eut, even if this be an as- 
set at ail, then it does not furnish any reason why the composition 
should not be allowed. 

The liabilities of the bankrupt to unsecured creditors total $14,- 
945.09. The claims of creditors who bave admitted preferential liens 
amount to $3,288.02. Omitting the contract lease or license of the 
warehouse property, the assets of the bankrupt were appraised at $6,- 
935.50. It is not to be doubted that this appraisement was fair, and 
that the reasonable value of the assets of the estate is not more than 
$5,000. So it is a matter of simple mathematics to show that, although 
the leasehold or license interest in the warehouse, if treated as a part 
of the available assets of the bankrupt and as worth $2,000, the maxi- 
mum amount of value which the objecting creditors can fairly claim 
it has, this would not furnish any reason why the composition should 
not be approved as being in the best interest of ail the creditors. 

Treating the warehouse interest as an asset worth $2,000, and as- 
suming that it could be sold for that amount, and that the other as- 
sets (as shown by the évidence) sell for more than $5,000, this would 
produce an aggregate amount of $7,000; from which, deducting the 
$3,288.02, amount of preferred claims, there would be left a balance 
of only $3,711.98. From this amount, of course, there must be fur- 
ther déductions for the costs of administration, including receiver's 
and trustee's fées and expenses, insurance, and fées of the varions 
attorneys and officers. It is not necessary to hazard an estimate of 
the aggregate amount of thèse déductions, as it is already entirely 
obvions that the above amount of $3,711.98 is of itself insufficient 
to pay a dividend of 25 per cent, on $14,945.09, which dividend of 
25 per cent, is what the creditors will receive under the composition. 
234 F.— 12 
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Ifowever, assuming — as the court does — that the license in the ware- 
liouse property is not such property as passes to the trustée, the above 
figures would be reduced $2,000, and would be only $1,711.98, from 
which the costs of administration must be paid before being divided 
among the creditors; and it would be very doubtful even if as much 
as 5 per cent, could be reallzed to the gênerai creditors. 

6 and 10. It does not seem necessary to now consider the claim that 
large sums of money were paid out by the bankrupt to some of his 
creditors for debts due them within four months preceding bankruptcy. 
But, it being considered, I find that the évidence does not sustain thèse 
grounds of objection. The findings of fact and the conclusions of law 
applicable to the question raised by these objections are correctly stated 
by the spécial master in his report. 

7. The seventh ground of objection to the report is not well taken. 
There was no collusion between the attorney representing the cred- 
itors and the attorney representing the bankrupt, whereby any fraud 
was perpetrated upon or done to the creditors of the bankrupt. The 
whole matter raised by this objection is fully and satisfactorily ex- 
plained by the évidence. 

And I find that the other objections, numbered 8, 9, 11, 12, 14, and 
15, of a Hke ténor, are not well founded. 

8. As to objection 16, it is no more than a gênerai objection, predi- 
cated upon the second, third, fourth, fifth, and sixth spécifications, 
which I hâve dealt with, and, in dealing with them as I hâve, neces- 
sarily the efïect is to hold that objection 16 is without any worth. 

9. As to objection 17, which is a gênerai exception to that part of 
the report in which the spécial master finds that there was not suffi- 
cient évidence to support either of the objections to the said confirma- 
tion of said composition, it is sufificient to say that this is a gênerai 
objection, which, if necessary to deal with at ail, has been dealt with 
in my considération of the several spécifie objections. 

I am convinced that there is not sufficient merit in any of the 17 
objections to the composition, or in ail of them considered together, 
to warrant the court in disallowing the proposed composition. 

Accordingly decree will be entered, approving the report of the spé- 
cial master and authorizing the composition recommended by him. 



UNITED STATES v. CLEVELAND, C, C. & ST. L. RY. CO. et al. 

(District Court, N. D. Illinois, E. D. Angust 16, 1915.) 

Oaehiees ©=38 — Oahriaoe of Goods — Rebating — Indiotmext — Sufficienct. 
An indictment, cliarging three carriers with rebating, averred that 
two of them were engaged in carrying coal over their respective routes; 
that a third corporation, which was the owner of the majorlty of the stock 
of the other two aud controlled and managed their affalrs, did unlaw- 
fuUy aud knowhigly glve to a shipper of coal a sum of money as a rebate 
of the freight rates and charges collected, which were the regular fixed 
rates. Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 380, 
as amended by Act Juue 29, 1906, c. 3591, § 2, 34 Stat. 587 (Oomp. St. 

<g=3For other cases see same topic & KBY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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1913, § 8569), déclares that no carrier sliall refund or remit, in any man- 
ner or by any device, any portion of rates, fares, or charges, except such 
as are specifled in the tariffs, wliile section 10 (section 8574) provides tliat 
if the carrier be a corporation, penalties for violation may be vislted 
upon any director, or offlcer thereof, or any recelver, trustée, llcensee, 
agent, or person employed by such corporation. The Elkins Law (Act 
Feb. 19, 1903, c. 708, § 1, 32 Stat. 847 [Comp. St. 1913, § 8597]) provides 
that anything done or oniitted to be done by a corporate common carrier 
subject to the act to regulate commerce, which, if done or oml'tted to be 
done by any director or officer, agent, or employé, would constitute a 
misdemeanor, shall be held a misdemeanor committed by the corporation, 
that it shall be unlawful for any person or corporation to ofCer, grant, 
accept, or receive any rebate, and that in construing the provisions of 
the section, the act, omission, or fallure of any officer or other person 
actlng for or employed by any common carrier or shipper acting within 
the scope of his employment shall be deemed the act of the common 
carrier. Held, that while the mère fact that the third corporation owned 
the majority of the stock of the other two carriers did not constitute it 
their agent or give it the management of thelr affairs, yet the indictment 
was sufflcient to charge an offense, averring that the rebate was made by 
such third corporation as their agent, and clearly indicating that such 
procédure was a device to a,void the penalties of the acts, therefore the 
averments of ovi'nership of stock cannot be taken as controlling the 
allégations of ageney. 

[Ed. Xote. — For other cases, see Carriers, Cent. Dig. §§ 98, 97 ; Dec. 
Dig. <g=38.] 

At Law. The Cleveland, Cincinnati, Chicago & St. Louis Railway 
Company and others were charged with rebating. On demurrer to 
the indictment. Demurrer overruled. 

The case is before the court on demurrer of the three défendants to an in- 
dictment eharging rebating. The allégations of fact essential to a considéra- 
tion of the questions presented, and which are common to the three counts of 
the indictment, are: 

The défendant the Cleveland, Cincinnati, Chicago & St. Louis Railway 
Company — commonly known as the Big Four Company — is an Ohio corpora- 
tion, and, for seven years prior to the présentation of the indictment (Novem- 
ber, 1912). engaged in carrying coal from liarrisburg to Danville ; the défend- 
ant Chicago, Indiana & Southern Eailroad Company, an Illinois corporation, 
was engaged in carrying coal from Danville to Gibson, Ind. Both companies 
hâve been carrying such coal over their respective routes for delivery at 
Gibson, Ind., to the Indiana Harbor Belt Eailroad, for carriage by the latter 
to connections with other carriers for further transportation. Some of it 
has been transported from liarrisburg under common arrangement between 
such two défendants and such other carriers for continuons shipment, some 
under joint tariffs. The Big Four Company, durlng the period specified, filed 
its separate established rate, also its concurrences in joint schedules. 

Most of the coal carried from liarrisburg was delivered by the O'Gara Coal 
Company, a New York corporation ; and "in respect to ail such transportation 
of such property for said O'Gara Coal Company, in such Interstate commerce 
over the routes of said (défendants, Big Four Company, and Chicago, Indiana 
& Southern Railroad Company) during such period of fime, the full, lawful 
freight rates and charges earned by both of said last-mentioned railway com- 
panies hâve been paid to them by said O'Gara Coal Company." 

The giving of a rebate by the two défendants above referred to, and the 
connection of the third défendant, Lake Shore & Michigan Southern Railway 
Company, therewith, is then charged: "And the grand jurors aforesaid, upon 
their oath aforesaid, do further présent that said Cleveland, Cincinnati, Chi- 
cago & St. Louis Kailway Company, and said Chicago, Indiana and Southern 
Railroad Company, during said period of time, to wit, on the 24tli day of 
November, in the year 1909, at Chicago aforesaid, in said Eastern Divi.sion of 
said Northern District of Illinois, through the Lake Sliore & Michigan South- 
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ern Ealhray Company, a corporatton theretofore organlzed and then exlstleg 
under and by virtue of tlte laws of the state of Illinois (said the Lake Shore & 
Micliigan Sonthern Railway Company tlien and there aeting as the agent ot 
said Cleveland, Cincinnati, Chicago & St. Louis Railway Company, and saiU 
Chicago, Indiana & Southern Raiiroad Company in that behalf, and thls by 
reason of the fact that it was then the owner of the majority of the capital 
stock of both of said companies, and controlled and managed their affalrs), un- 
lawfuUy dld knowingly give to said O'Gara Coal Company a sum of money, 
to wlt, the sum of $10,000, as a rebate of the frelght rates and charges so as 
aforesald before that time paid by said O'Gara Coal Company to said Cleve- 
land, Cincinnati, Chicago & St. Louis Railway Company, and said Chicago, 
Tndiana & Southern Raiiroad Company in respect to the transportatlon in In- 
terstate commerce of said property of said O'Gara Coal Company as afore- 
sald ; by which giving of said rebate the said property was by said several 
common carriers transported in Interstate commerce at less rates than the 
rates so named therefor in said tarifCs and schedules as said Cleveland, Cin- 
cinnati, Chicago & St. Louis Railway Company, said Chicago, Indiana & 
Southern Raiiroad Company and said the Lake Shore & Michigan Southern 
Railway Company, when so as aforesaid giving the same, well knew." 

The formai charge is thereupon incorporated into each count that the three 
défendant carriers did unlawfuUy and knowingly give a rebate in respect to 
the transportatlon of property in Interstate commerce. 

Each of the three counts Is challenged as insufficient in its charge of the 
commission of an offense by any of the défendants, bccause: 

"First. A légal conclusion Is set out as the basis of the agency. 

"Second. The count allèges that the agency existed solely by reason of the 
fact that the Lake Shore & Michigan Southern Railway Company was the 
owner of a majority of the capital stock of the défendants, and controlled and 
managed their afCairs. It therefore faiis to aver facts of agency within 
the limitations of the Elklns Act. 

"Third. The facts set forth show afflrmatively tliat the Lake Shore & 
Michigan Southern Railway Company was wlthout authority to act as the 
agent of the two other companies. 

"Fourth. The Indictment faiis to aver, in accordance with the language of 
the Elklns Act, that the agent acted for or was employed by the alleged 
prindpals whlle aeting within the scope of his employment. 

"Fifth. The count faiis to set forth any spécifie rates, fares, and charges 
specified in the tarifCs, which were received by elther défendant in respect of 
which it is alleged to hâve given a rebate. 

"Sixth. The count faiis to specify the sliipments for which elther défendant 
received frelght rates and charges as compensation for the carrying of the 
same and in respect of which such défendant is alleged to hâve given a rebate. 

"Seventh. The count faiis to set forth any frelght rates or charges separate- 
ly due each of the défendants which were received by it as considération for 
services rendered, and further faiis to specify the sum alleged to hâve been 
separately given by each défendant as a rebate of the frelght rates and 
charges separately received or accounted for to it. 

"Eigbth. Each count faiis to show any spécifie violations of the statute, in 
that It déclares ouly that the défendants gave divers sums of money as re- 
bates to a certain party who for seven years previous thereto had been en- 
gaged in shipping coal over the défendant railroads to points beyond." 

Charles F. Clyne, U. S. Atty., of Chicago, 111. 

Glennon, Cary, Walker & Howe, of Chicago, 111., for défendants. 

GEIGER, District Judge (after stating the facts as above). The 
allégations of the indictment may be thus summarized : Two railroads 
are carrying Interstate shipments of coal for a shipper who pays the 
fuU lawful freight tariffs. Such coal is forwarded by them to a belt 
line, which in turn receives it for transportatlon to connections with 
other carriers by whom it goes to points of ultimate destination. ^ 
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sum of money, charged to be a rebate, is paid to the shipper, in the 
f ollowing manner : The two carriers give it through a third corporcp- 
tion carrier, who, the indictment says, parenthetically, was then and 
there acthig as the agent (of the two carriers) in that behalf, and this 
by reason of the fact that it was then the owner of the majority of the 
capital stock of both of said companies and managed and controlled 
thdr affairs. This alleged rebate operated to carry the property at 
less than the published rate, as the three carriers, when giving the same, 
well knew. The three companies are charged with knowingly paying 
a rebate to the shipper. Do thèse facts justify the inference that the 
offense defined in the following sections of the Interstate and Elkins 
Acts bas been committed? 

"Sec. 6. Nor shall any carrier refnnd or remit in any manner or by any 
device, any portion of rates, tares or cliarges so specifled, nor extend to any 
shipper or person any privilèges or facillties in the transportatlon of passen- 
gers or property, except sueh as are specifled in such tariflfs." Comp. St. 1913, 
§ 8569. 

Under section 10 of the original act, although the prohibition under 
section 6 comprehended ail carriers, the penalties for violation could 
be visited, if the carrier was a corporation, upon — 

"any director or officer thereof, or any receiver, trustée, lessee, agent, or per- 
son acting for or employed by such corporation." Comp. St. 1913, § 8574. 

But the Elkins Law declared : 

"That anyttiing done or omitted to be done by a corporation common car- 
rier, subject to the act to regulate commerce and the acts amendatory thereof, 
which, if done or omitted to be done by any director or ofQcer thereof, or any 
receiver, trustée, licensee, agent, or person acting for or employed by such 
corporation, would constitute a misdemeanor under said acts or under this 
act, shall also be held to be a misdemeanor committed by such corpora- 
tion. * * *" 

And further: 

"And it shall be unlawful for any person, persons, or corporation to ofCer, 
grant, or give or to solicit, accept, or receive any rebate, concession, or dis- 
crimination in respect to the transportatlon of any property in Interstate or 
foreign commerce by any common carrier subject to said act to regulate com- 
merce and the acts amendatory thereto whereby any such property shall by 
any device whatever be transported at a less rate than that named in the 
tariffs published and filed by such carrier, as is required by said act to regu- 
late commerce and the acts amendatory thereto, or whereby any other advan- 
tage is given or discrimination is practiced." 

Also : 

"In constnilng and enforcing the provisions of this section the act, omission, 
or failure of any officer, agent, or other person acting for or employed by 
any common carrier [or sliipper] aotivff mthin the scope of his employment 
shall in every case be also deemed to be the act, omission, or failure of such 
common carrier or shipper as well as that of the person." Comp. St. 1913, f 
8597. 

Considering the first four grounds assigned on the demurrer, the 
argument in support thereof is, in substance, that the indictment fails 
to show any relation between the Lake Shore Company and the other 
two carriers, save that growing out of the ownership of a majority 
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ofitheîr. capital shares ; that it must be construed a? showins: that Com- 
pany possessed of only such cpntrol and management of their affairs 
as résides in a majority ownership of stock ; hence it not only f ails 
to show a relation of agency, but, in the absence of other disclosure 
of such relation, its légal existence is really negatived. It is therefore 
insisted that, even if the Lake Shore Company did make a payment 
which, if made by either of the other carriers, would be a rebate, the 
indictment shows it to hâve been made by one, or in a manner, not 
yet comprehended within the prohibitive terms of tiie statute. In other 
words, it was made by a stranger; the payment was not made by 
the corporation which bore the relation of carrier to the shipper, nor : 
( 1) By an agent ; or (2) person acting for, or (3) (a person) employed 
by, such corporation; and in no event coiild the act of the Lake Shore 
corporation, as a distinct légal entity, be deemed to be the act of either 
or both of the other two corporations, as: (1) Their agent; or (2) 
person acting for ; or (3) employed by (them) any common carrier act- 
ing within the scope of his employment. 

It may be assumed that the ownership of a majority of the capital 
shares in a corporation by an individual or by another corporation con- 
stitutes neither agency nor managerial control, as those terms 
are usually used in implying a contractual relation of principal 
and agent, master and servant, or the like. And, if this were ail that 
could be spelled out of the indictment before us, it might be said that 
not suflîcient has been alleged to show the existence of a relation be- 
tween the Lake Shore Company and the other companies to justify the 
inference required by the statute; that is to say, if we start with the 
assertion that the statute refers to agency, a delegated authority to act 
for the principal, or that, as to a person acting for or employed by an- 
other, there be the contractual élément, the conclusion that an owner of 
a majority of the shares of a corporation is neither, is as évident as it 
is necessary. 

But, granting that an indictment which predicates an agency 
solely upon the ownership by the agent corporation, of the majority 
of the stock of the alleged principal corporations may be infirm, it is 
important to recognize the probable relations intended to be reach- 
ed by the law as it now stands; and this may be donc, conced- 
ing to the utmost the proposition that a rebate, to be such as îs; 
condemned by the law, must corne from and be paid by or on behalf of 
the corporation which is in the relation of carrier to the shipper. 
It may be conceded that a payment by a stranger — if it be thought 
that a stranger ever does such things — is permissible. Thèse ele- 
meritary concessions do not aid us ; they bring us back to the funda- 
mental question, who, other than strangers, are comprehended; or, to 
put it in another way, when does a third person or corporation ceasc 
to be a stranger legally, and what is a sufficient allégation, in an indict- 
ment, of complicity in the commission of the alleged offense? And, in 
my judgraent, the law, in its intention to reach not only the particular 
corporation which sustains the relation of carrier to the shipper, but also 
its agents and jjersons acting for it, comprehends either individuals or 
corporate entities who contribute, knowingly and understandingly, to 
a refund or remission "in any manner or by any device," and it is whol- 
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ly îmmaterial that, in other respects, the latter may bear no relation to 
the carrier which may bè the foundation of a légal relation of agency 
or employment having ascertainable scope. To put it more particularly, 
when the payment is made to a shipper, when it is charged to hâve been 
intended to operate, and did operate, as a rebate, when two corpora- 
tions are charged to hâve given it through a third, does not the in- 
dictment sufficiently charge a devicef When it further charges, though 
only formally, knowledge by each of the participants of the character 
and intended opération of the payment, does it not sufficiently charge 
that the ref und or rebate was made by one acting for the real carriers ? 
Grant that the ownership of the majority of capital stock did not 
constitute the Lake Shore Company the agent, nor in any sensé a légal 
delegate which could bind the other two companies in ordinary trans- 
actions. The statute is not limited to that sort of relation. It com- 
prehends a matter of conduct in respect of making rebates ; it aims to 
reach those on whose behalf the rebate is paid and those who hâve com- 
plicity, with knowledge, therein. If the individual or corporation guilty 
of complicity in fact is to be relieved because he or it had no other duly 
constituted relation with the principal offender, then, as in the prés- 
ent case, the law can easily be frustrated. The latter goes acquit be- 
cause he did not pay; the former because he or it was a volunteer. 
Plainly, the statute, considering its purpose to reach any device, in- 
tends to reach precisely those situations where the one making the pay- 
ment in fact may be shown to hâve acted for that purpose alone, though 
possibly in ail other respects a légal stranger. Therefore, granting that 
the ownership of the stock does not in and of itself show agency, as 
that term is ordinarily to be understood, it does show a hasic relation 
of interest sufficient to justify the inference that the shipper was really 
the beneficiary of a device. Granted that the two carriers hauled coal 
for the O'Gara Company; that the latter paid the full freight; that 
the Lake Shore Company, the holder of the stock control in the car- 
rier companies, paid to the shipper knowingly sums which are charged 
lo be rebates (that is, refunds on f reights), is it reasonable to interpret 
this State of facts as giving the Lake Shore Company the status of a 
stranger ? Or is it reasonable — even as against the necessity of giving 
an innocent rather than a culpable color — to say that thèse facts alone 
justify the inference that such company acted for the other companies ; 
that they ail acted understandingly and knowingly to accomplish in 
a devious way that which the two carriers were f orbidden to do di- 
rectly? I am satisfied that good sensé requires an affirmative answer 
to this latter question; that thèse facts of themselves justify the in- 
ference that the Lake Shore Company sustained the relations toward 
the other companies which are necessary to establish the commission 
of the offense. This does not mean that they establish the fact con- 
clusively or irrebuttably, but they justify its inference. Therefore the 
parenthetical clause of the indictment may be rejected except in so far 
as it charges the fact of majority stock ownership. The allégation that 
this was the reason of the agency may be ômitted, and we may still 
draw the inference f rom the combined state pf facts charged that 
there was, perhaps not a contractual agency or employment, but their 
équivalent in the criminal law, an abetting or complicity or confedera- 
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tion. That, after ail, ought to suffice, unless the statute be construed 
to indicate the most palpable of devices for its own évasion. That is 
to say, if a majority owner of the stock in a carrier can pay what he 
is charged to hâve known and intended to be a refund, and still not 
be subject to the inference that he and the carrier agreed that he should 
do so, if further allégation or proof must be adduced before he must 
answer, or must furnish countervailing proof, then the law has left free 
to be practiced the most palpable device to commit that which, in most 
svi'eepnig terms, it aimed to stop. 

It may be a thème for reflection whether, where a corporation, not 
itself the carrier, but the owner of a majority of stock in the carrying 
corporation, knowingly pays to a shipper of the latter what is in effect 
a rebate, it should not be conclusively held to hâve "acted for the oth- 
er" corporation, whether the latter was a formai party to it or not. 
It may be that, when once it appears that the latter did not hâve 
actual knowledge, or that under the circumstances it could not be said 
to hâve knowledge presumptively, there is a want of that relation nec- 
essary to a iùnding of comphcity. But the idea is certainly suggested 
that where the intercorporate stockholding situations exist, the law can 
easily be frustrated where the interrelationship itself furnishes the 
basis upon which the one corporation may "act for" the other ; where 
the relationship is one of interest which may dispense with the neces- 
sity of formai délégation of authority or request to do the prohibited 
act. It is not necessary, however, to détermine the case on so narrow 
a basis of fact. 

It may be true, as suggested by counsel during oral argument, that 
when one speaks of another as having management or control of a 
railway, it ordinarily means such managerial control as an individual, 
a gênerai or traffic manager, exercises. But it is not true that, when 
a statute denounces an act done by a carrier or any one "acting for 
it" the latter, of necessity, must hâve acted only upon the promptings 
of direct delegated authorization. As a pénal statute, it must be con- 
strued reasonably to give it the greatest efficacy to accomplish its ob- 
ject. Therefore, when this indictment charges that the O'Gara Coal 
Company, as a shipper, received thèse refunds; that the two com- 
panies were the actual carriers ; that the Lake Shore Company had 
a majority of their stock; that it paid the refunds which the O'Gara 
Company received ; that the three companies knowingly paid them as 
rebates — there is a sufficient statement of facts upon which to found 
a charge, to be answered by each of the carriers, of a violation of the 
statute. In other words, when it charges that the three companies 
knowingly paid or suffered to be paid what is charged to hâve been 
a rebate, each and ail are charged with complicity therein, even though 
the Company which did the actual paying may, in ail other respects, 
hâve been and be, a légal stranger to the other two. When once the 
latter is charged with having knowingly paid the rebate, that it was the 
médium through which the other companies paid it, justification for 
the payment on other grounds is, it seems to me, sufficiently negatived ; 
and the parenthetical efïort to give the ownership of a majority hold- 
ing of stock as a basis of légal agency to bring the situation within the 
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terms of the statute need only to be considered as supportive of the 
necessary allégation that the three companies knowingly and under- 
standingly co-operated, each for the other, in doing the prohibited act. 
If the statute were to be limited only to relations, agencies, or em- 
ployment or of delegated authority between carriers and other s, in- 
dividual or corporate, which hâve a formai or express contractual basis, 
the allégations of the indictment hère might be infirm; but if the 
language, agent, or person acting for or employed by such corporation, 
be considered in the light of settled principles respecting joint wrong- 
doers, under which each is the représentative of ail others, no diffi- 
culty is apprehended in treating the facts averred as a sufficient basis 
for inferring, even though it be circumstantial, the ultimate fact of 
violation. 

Nor is this conclusion forbidden by the language of the Elkins Act 
which directs that in construing and enforcing its provisions, the act, 
omission, or failure of any officer, agent, or other person acting for 
or employed by any common carrier or shipper, acting within the scope 
of his employment, shall be deemed to be the act of such common car- 
rier as well as that of the person. This may hâve the effect of defin- 
ing the limitations of imputed responsibility. That is to say, the law 
does not contemplate that such responsibility arises always from the 
mère fact of any agency, no mattter what its scope may be. For ex- 
ample, if a locomotive engineer or conductor should pay to a shipper 
a refund in respect of a shipment, the law might not impute his act 
to the corporation, as it would if the payment were made by a traffic 
manager or freight solicitor. But, under the law, are not averment 
and proof permissible to show that he in fact acted for his carrier 
principal? Plainly so. And therefore the question, as upon the prés- 
ent indictment, is, What is a sufficient allégation of fact to justify the 
inference? To put it concretely, suppose an indictment charged that 
A. B. shipped coal over the C. D. Railway and paid the full freight; 
that the C. D. Railway Company paid him a rebate through E. F. (said 
E. F. then and there acting as the agent of the C. D. Railway 
Company, and this by reason of the fact he was one of its locomotive 
engineers). Granting that a locomotive engineer's act in paying a sum 
of money to a shipper is not to be imputed to his principal as the pay- 
ing of a rebate, because he is not acting within the scope of his employ- 
ment as an engineer, do the allégations that the carrier paid through 
him ; that the payment was in fact a rebate ; that the carrier and the 
engineer knowingly paid it as a rebate — still require that the alléga- 
tion of agency by reason of the relationship as engineer be accepted 
as controUing and in conclusive négation of the construction of a de- 
vice, and in négation of his "acting for" the carrier in respect of the 
particular transaction? This seems to me not open to serions doubt. 
It is clear that certain agents or employés of a carrier hâve duties 
within whose scope the payment of rebates, if lawful, would naturally 
fall. The section intends that the acts of such agents, when done, 
shall, as matter of law, be deemed to be the act of the carrier, and 
to dispense with further proof. But certainly it does not, and cannot, 
intend that instances where the relation was constituted for no other 
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purpôse and with no wider scope than the commission of the partîcu- 
lar act complained of should be beyond reach. In such cases, nat- 
urally, the indietment must contain either the appropriate gênerai aver- 
ment, or facts £rom which the inference may be drawn. 

Therefore when, as in the présent case, Âe indietment charges the 
payment of a refund which is a rebate on f reights, and it appears that 
the payment was made to the shipper by a corporation which holds a 
majority of the stock of the two carriers, there is herein — when coupled 
with the further allégation that such payment was knowingly made by 
thèse carriers as a rebate — a sufficient allégation of rebating by a 
device; and such allégation involves and necessarily tenders, among 
others, the question of fact whether the corporation making the pay- 
ment was acting for the two carriers. In other words, the relationship 
and mode of opération described in the indietment is a sufhcient al- 
légation of a demce which, if proven, and until counter proof be forth- 
coming, is sufficient basis for the necessary inference that the paying 
corporation acted for the others, and the averment of agency by rea- 
son of stock control cannot négative or limit such inference. 

Counsel for défendant has stated the theory of the indietment thus : 

"That If one rallroad company own a majority of the stock of another rail- 
road Company, the former can tlirmt responsiMÎity upon the latter under the 
provisions of the Elklns Act by paying a sum of money as a rebate to a 
shipper of freight over the rallroad of the latter company." 

It is but répétition of what has been said to suggest that, if the in- 
dietment alleged: (1) The carriage of freight by two carriers for the 
O'Gara Company ; (2) the payment of f ull freight rates ; (3) the own- 
ership of a majority of their stock by the Lake Shore Company: (4) 
the payment of sums of money by it to the O'Gara Company — it might 
well be urged to be infirm because of its failure to allège: (1) The 
relationship which must exist; and (2) the fact that the payment 
charged to hâve been made effected a rebate or déviation from the 
tariffs. But, when there are added the two circumstances that the pay- 
ment was made knowingly — to the knowledge of the three companies — 
and that it did to their knowledge effect a rebate, the larger theory 
embodying the élément of complicity, of acting fer each other, of re- 
funding freights, is disclosed. Without thèse, the required conclusion, 
under the statute, might be reached by conjecture only. With them, 
every ingrédient of fact necessary to constitute the offense is expressly 
averred, excepting that respecting the relationship between the Lake 
Shore and the other two companies. In my judgment the fact of 
such relationship may justifiably be inferred to be that of "acting for" 
the carrying corporations. It is then no longer reasonable to adopt — 
to the exclusion of such view — ^the notion that such corporation was a 
stranger to the other two, and, being such, acted as a volunteer. 

The other grounds assigned in support of the demurrer do not, in 
my judgment, require notice. The criticisms respecting insufficient 
détail of rates, fares, shipments, payment of rebates, and the like may 
be entitled to considération upon a demand for a bill of particulars, 
but do not vitiate the indietment. 

An order may be entered overruling the demurrer. 
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FIBLD et al. v. HAFNIA S. S. CO. 

HAFNIA S. S. CO. v. FIELD et al. 

(District Court, E. D. Pennsylvania. May 24, 1916.) 

No. 27. 

1. Shipping <S='49(3) — Ciiartees — Interel-ption of Service — Liabilitt or 

OWNER. 

The niaster of a steamsliip under cliarter held not chargeable with nég- 
ligence because of a flre wliich started in an extra coal bunker, on évi- 
dence sliowing tliat tlie coal was stored and cared for in the usual and 
customary manner, and the owner held not liable for the resulting dam- 
age to the charterer under an exception of flre in the charter party. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. §§ 194-196 ; Dec. 
Dig. (©=>49(3).] 

2. Shipping i®=>40 — Charter — Termination by Fire — Right of Charterer 

TO Payjiekt fob Coal. 

By a time charter of a steamship the charterers were to leave 500 tons 
of coal in the bunkers on redelivery, for which they were to be pald a 
stlpulated priée. The vessel was damaged and rendered inefflcient by 
fire, and withdrawn from the charter by the owner, havlng then in her 
bunkers coal in excess of 500 tons. Held, that the charterers were en- 
titled to pay for 500 tons at the charter price, and for the remainder at 
the market price at the place where the charter was terminated. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. iS=>40.] 

3. Shipping <®=»49(3) — Time Charter — Hiue — Disabihtï of Vessel. 

Where a flre disabled a steamship from further performing a time char- 
ter, and under its provisions terminated the contract, the owner is not en- 
titled to recover hire after such time. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 194-196; Dec. 
Dig. ©=49(3).] 

In Admiralty. Suit by John W. Field and others, trading as Wil- 
liam Haskins & Son, against the Hafnia Steamship Company, with 
cross-libel. Decree for libelants. 

Howard M. Long, of Philadeljjhia, Pa., for Hbelants. 
H. Alan Dawson, of Philadeljjhia, Pa., and Burlingham, Montgom- 
ery & Beecher, of New York City, for cross-Hbelant. 

DICKINSON, District Judge. The above are cross-actions. The 
respective claims arise ont of a charter party. The proceedings are in 
personam. The causes of action set up are, in the inverse order of the 
institution of the proceedings, in substance as follows : 

The steamship claims for the agreed hire stipulated in the charter 
party, less an admitted déduction for hire from October 8 to October 
15, 1911, amounting to $1,623.23. The charterers deducted hire to Oc- 
tober 24th, increasing the amount deducted to $3,652.27. The différ- 
ence, or $2,029.04, measures the amount of the claim. The libel in 
the one proceeding is by stipulation to be taken as the answer to this 
claim. The claim in the first case is by the charterers. It is for loss 
of the use of the ship through the act of the owners in withdrawing its 
service, and for time lost at two ports at which the ship touched, for 

®::»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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overpayment of the charter hire, and for coal of the charterers on 
board the steamship when withdrawn from their services. The aggre- 
gate of thèse claims approximates $50,000. 

The défense to thèse counterclaims can be most succinctly stated in 
connection with the facts. The amount due for hire is undisputed, ex- 
cept that a larger déduction is claimed than the owners allovv. The 
charter party contract was entered into June 24, 1911. The hire was 
£1,250, British sterling, per calendar month, and ratably for a part of 
the month. The hiring was for six calendar months from time of de- 
livery ; the place of delivery "a port in the U. S. Gulf ," other than the 
ports excluded. Redelivery to the owners was to be made at "a port 
in the River Plate at charterers' option." Charterers were to pay for 
ail coal in the steamer's bunkers at the current market price prevailing 
at the port of delivery, and were to leave 500 tons in the bunkers when 
the ship was redelivered, for which they were to be paid a stipulated 
price per ton. The charter party was of the usual printed form type, 
embodying the conditions and covenants ordinarily inserted. The spé- 
cial facts and the applicable provisions of the charter party are thèse : 

The vessel was delivered to the charterers, and her charter hire be- 
gan to run, August 4, 1911, with the vessel at Gulf port. Miss. She was 
there loaded, and proceeded thence on a voyage to Buenos Ayres, Ar- 
gentine. On the way some crew trouble arose, and the vessel put in at 
St. Thomas, Danish West Indies. The trouble with the crew was there 
submitted to the authorities. As a conséquence, some of the crew were 
left at St. Thomas. The vessel left that port September 13th, and pro- 
ceeded on her voyage to Buenos Ayres, arriving in the outer harbor 
October 6, 1911. The captain went ashore to make arrangements for 
discharging the cargo. During his absence, the vessel took fire. The 
time of the fire is fixed as between 7 and 8 o'clock in the morning of 
October 8th. It started in an extra bunker just aft of the part of the 
cargo stowed through cargo hatch No. 2. It became necessary to flood 
the ship in order to control the fire. This, in turn, of course, necessi- 
tated the ship being pumped dry. The resuit was the ship did not reach 
the inner harbor until October ISth. Arrangement (interrupted by the 
fire) had been made to begin discharging October 9th. The resuit was 
that a discharging wharf was not secured until October 27th, and the 
work of discharging was not begun until October 30th. It was not 
completed until December 4th. Surveys were had and temporary re- 
pairs made to enable the vessel to get to a port at which she could 
be finally put in condition. She left Buenos Ayres December 16, 1911, 
stopping at Montevideo and Los Palmos for a renewal of her coal sup- 
ply, and reached AVallsend January 20, 1912. Repairs were made 
there, and the vessel made ready to be again put in commission, March 
6, 1912. 

We observe in passing that the time limit of her hiring expired Feb- 
ruary 4, 1912. During the time the vessel was at Buenos Ayres, the 
charterers and owners conferred through telegrams, correspondence, 
and agents upon the subject of the disposition of the vessel. The view 
pressed by the owners then, as now, is that the charter was practically 
at an end. The charterers insist now, as then, that the vessel should 



FIELD V. HAFNIA S. 8. CO. 189 

have been refitted for her charter purposes. As there were no facili-- 
ties for making the needed repairs in Buenos Ayres, the vessel should 
have been taken to the most convenient port in the United States and 
put in condition to have taken on fresh cargoes. The claim of the 
charterers is that they had profitable use for the ship, of which they 
were deprived by the sending of her to the British Isles for repairs. 
One of their contentions is that the fire was due to the négligence of the 
ship ; another, that she might have been repaired in the United States 
and some of her charter time saved to the charterers. An alternative 
claim is that, in any event, the allowance for déduction f rom hire should 
have been extended to include October 27th, and, under paragraph 16 
of the charter party, a further allowance for déduction of about two 
days should be made for the détention of the vessel in going to St. 
Thomas. Still further déductions are asked because of the condition 
of the vessel after the fire, because of whicH she was delayed in dis- 
charging at Buenos Ayres. Claim is likewise made for 689 tons of 
coal, of an averred value of $7,118.75, which was appropriated by the 
owners. The loss sustained by the charterers was swelled by the fact 
that the charterers were compelled to secure the services of another ves- 
sel at an enhanced price. The reply of the owners to thèse counter- 
claims of the charterers is indicated with sufficient clearness in this 
statement of facts out of which the claims arise, except with respect to 
the claim for coal which will be considered by itself . 

[1] LA convenient starting point in a discussion of the matters in 
controversy between the parties is in the considération of the averments 
of négligence. Thèse involve two assertions : One is that the coal 
was negligently stovi'ed. The other is that the condition of the coal was 
not properly watched. The first finding of négligence asked relates 
to the coal in what is called the extra coal bunkers. More coal was tak- 
en aboard than the regular bunkers would hold. In conséquence, a 
temporary bunker was improvised by partitioning off a portion of the 
cargo hold space for the extra coal. Thèse partitions were of wood, 
so that no obstacle to the spread of the fiâmes was provided. The 
second finding of négligence, if made, must rest upon the failure of the 
master to have the température of the coal taken from time to time. 
We are unable to find négligence. No discussion of the évidence is call- 
ed for beyond the statement of its négative efïect upon the mind. The 
principles of law involved are admittedly the familiar ones that the coal 
was required to be so stowed and cared for as that no greater risk of 
damage was created than is ordinarily and in reasonable expectation 
présent when what is done is done in accordance with the usages, cus- 
toms, and ordinary requirements of the conditions with which the man- 
agers of the vessel were confronted, and the évidence of what précau- 
tions, either in construction or management, might have been taken to 
minimize the danger, is f ully met by the fact that the construction and 
management employed was the usual and ordinary construction and 
management known and adopted as adéquate to meet the conditions of 
danger instant and prospective. 

There was some évidence in the case which would have justified a 
finding that a safer construction might have been introduced to lessen 
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the danger of fire, and added oversight given to havé prevented its 
spread by anticipating its breaking out. The finding would not be jus- 
tified, however, that the précautions taken were not the usual and or- 
dinary ones, and such as the Usages, customs, and ordinary require- 
ments of the business in hand demanded. This is aside from the fur- 
ther thought that fire was excepted from the charter party, and this in- 
cluded fire caused by négligence. 

2. The second main point involved is whether the owner breached 
the covenants of his charter party in taking the vessel to Wallsend on 
Tyne, The hiring was for full six calendar months. For this length 
of time the vessel was at the disposai of the charterers. Had she be- 
come unfitted for use and repaired within the term, the charterers 
could use her when made efficient up to the end of the term, or under 
paragraph 5 of the charter party up to the end of her then uncompleted 
voyage. 

It is admitted that, under paragraph 17, fire suspended the obliga- 
tions of the contract, or annulled them, according to the f act of wheth- 
er the efficiency of the vessel was restored within the time of the run- 
ning of the contract. The fact of fire rendering the ship inefficient is 
asserted by both parties. The fact that repairs could not be made in 
Buenos Ayres is not disputed. The vessel was taken to Wallsend on 
Tyne, and not restored to efficiency until after the charter party had 
expired. There is no complàint of delay in what was donc. The 
complaint is limited to the assertion that she might bave been taken to a 
port of the United States and there sooner repaired. Unless, how- 
ever, she could hâve been repaired in the United States before the ex- 
piration of the six months time limit, taking her to England did not af- 
fect the rights of the charterer. The whole question presented by this 
feature of the case turns on the fact, and the fact is found with the 
owner and against the charterer. 

[2] This brings us to the claim for coal. The only défense urged is 
that it is not one of which admiralty will take cognizance, not being 
within the charter party, nor of the claims of the libel, or if, to be con- 
sidered, the charterer is limited to the agreed price fixed by the charter 
party. To sustain the former position would require the drawing of 
overfine lines of distinction. The complaint is that the owners, in défi- 
ance of the charter party, resumed possession of the vessel, and along 
with her confiscated the coal of the charterers. The provisions of 
the charter party as to the effect of fire and as to the bunker coal re- 
lieve the owners from liability only for the time the efl^ects of the fire 
lasted, and limited the coal price only up to the stipulated quantity. 
The charterers are entitled to recover for their coal 500 tons at $4.86 
per ton, the agreed price, and 189 tons at $10.33, its undenied value, or 
$1,952.37, with interest from December 16, 1911. 

[3] This brings us to the claim of the owners for hire. Recurring 
again to the charter party, the fact of fire suspended or annulled ail the 
obligations of the contract. This relief is accorded to each of the par- 
ties. The fire took place October 8th. Its relief effect was in opéra- 
tion on October 24th as fuUy as on October 15th. The cross-libel is 
theref ore dismissed. This is meant to dispose of the charterers' claim 
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for further allowances for the St. Thomas incident and the fiire incident. 
We hâve spoken of the former as if the stop at St. Thomas was caus- 
cd by the difficulty with the crew, or to hâve them reduced to subordi- 
nation by the authorities there. The inadvertence is scarcely worth 
correction, but it is corrected by the finding that the trouble arose dur- 
ing the ship's stay in the port, and did not interfère with her naviga- 
tion or affect the charterers. The allowance of déductions on fire ac- 
count was made by the charterers, and the hire paid by them a volun- 
tary payment made under circumstances which do not entitle them to 
recover bacli what they thus paid. 

Formai decrees embodying thèse findings may be submitted. 



UNION SULPHUR 00. v. FRERPOIiT TEXAS CO. et al. 

(District Court, D. Delaware. November 15, 1915.) 

No. 336. 

Equity «©=5371 — Pbactice — Sepaeate Heamng — Riciit to. 

Complainant's blU chargée! that défendant and a second corporation con- 
trolled bj' défendant, whlch was named a défendant, but not served, con- 
spired together to infrlnge complainant's patent. The Mil of particulars 
specified infringements as the resuit of a couspiracy, and declared that 
complainant did not waive the right to rely on Infringements by the cor- 
porations or either of them. Equlty rule 29 (198 Fed. xxvi, 115 C. 0. A. 
xxvi) déclares dennirrers to pleas are abolished, but every défense hereto- 
fore présentable by plea in bar or abatement shall be made in the answer, 
and in the discrétion of the court dlsposed of before trial of the principal 
case. Eeld, that as, In a suit to enjoin Infringement of letters patent and 
recover profits and damages, the interlocutory decree enjoining infringe- 
ment marks the divisional line between the introduction of évidence of 
Infringement for the purpose of obtaining such decree and of évidence 
showing profits, no separate trial on the défense that the défendant serv- 
ed did not conspire with the second corporation to Infringe the patent and 
did not control it can be had, for that would be calculated to resuit in 
confusion. 

[Ed. Note. — For other cases, see Equlty, Cent. Dig. § 782 ; Dec. Dig. ©=» 
371.] 

In Equity. Bill by the Union Sulphur Company against the Free- 
port Texas Company and the Freeport Sulphur Company, which latter 
défendant was not served. On motion for separate hearing of the 
défense of nonliability of the Freeport Texas Company for the acts 
of the Freeport Sulphur Company. Motion denied. 

Alan N. Mann and Fish, Richardson, Herrick & Neave, ail of New 
York City, for complainant. 

Thomas F. Bayard, of Wilmington, Del., and L,. F. H. Betts and 
James R. Sheffield, both of New York City, for défendants. 

BRADFORD, District Judge. The bill was filed by the Union 
Sulphur Company against the Freeport Texas Company, a cor- 
poration of Delaware, and the Freeport Sulphur Company, a cor- 
poration of Texas ; but the last named company is not before the 

or other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexe» 
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court, not having been served vvith process and not having appeared. 
The seventh paragraph of the bill states : 

"That the said Freeiwrt Texas Com'pany at tlie time of the commission of 
the acts hereinafter complained of vvas controlling and is now controlling ail 
of the acts and ail of the property of the Freei)ort Sulphur Company and was 
and is now operating and conductlng or directing and controlling the opération 
and conduct of its plant and business." 

The ninth paragraph states that the Freeport Texas Company and 
the Freeport Sulphur Company conspirecl and contrived together 
to commit the acts of infringement complained of. The tenth para- 
graph states that the Freeport Texas Company and the Freeport Sul- 
phur Company "conspiring together, and acting in concert" hâve been 
guilty of infringement. The twelfth paragraph states : 

"Tliat the Freeport Texas Company has itself committed sucli acts of in- 
fringement in that it has authorized, directed and coutrolled, and is now au- 
thorizing, directing and controlling the acts of the Freeport Sulphur Company, 
herein aîleged to be infringements of said letters patent." 

The eighth paragraph of the answer allèges: 

"That said défendant, Freeport Texas Company, never owned, controlled, 
operated, directed or conducted, and does not now own, control, operate, direct 
or conduct the property, plant or business of the Freeport Sulphur Company." 

The ninth paragraph dénies : 

"That at any time the défendant Freeport Texas Company was controlling or 
is now controlling the acts, or ail of the acts, or the property, or ail of the 
property, of the said Freeport Sulphur Company, or was at any time or is now 
operating, condxicting, directing or controlling the opération or conduct of 
the plant or business of said Freeport Sulphur Company, * * « or that 
the défendant Freejjort Texas Company has itself committed any acts of in- 
fringement or has authorized, directed or controlled, or is now autliorizing, 
directing or controlling * * * any acts of said Freeport Sulphur Company 
alleged in said bill to be iufringements of any of the several letters patent in 
suit." 

The tenth paragraph allèges : 

"That it [the défendant] is not in any way liable or responsible for any of 
the alleged acts of said l'reepoi-t Sulphur Company alleged in said bill to be 
infringements of said several letters patent." 

The twelfth paragraph dénies that the défendant and the Free- 
port Sulphur Company conspired or contrived together to infringe. 
The thirteenth paragraph dénies that the défendant and the Free- 
port Sulphur Company hâve conspired together or acted in concert 
to infringe. 

'Equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi), prescribed by the 
Suprême Court, provides : 

"Demuvrers and pleas are abolished. * * * Every défense heretofore 
présentable by plea lu bar or abatement shall be made in the answer and may 
be separately heard and disposed of hefore the trial of the principal case io 
the discrétion of the court." 

The parties on both sides hâve applied through their counsel "for 
a separate hearing, under equiFy rule 29, of the spécial défense and 
issue raised in paragraphs, 8, 9, 10, 12 and 13 of the answer of the 
défendant Freeport Texas Company, that it is not liable for the in- 
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fringement charged in the complaint, either through control of or as 
a so-called conspirator with the Freeport Sulphur Company." And 
it is argued that the paragraphs in the answer above referred to raise 
"a single spécial issue as a défense to the whole bill, viz., the non- 
liability of the défendant for the alleged acts and opérations charged 
to be infringements of the patents in suit, either through control 
of or acting in conspiracy with the Freeport Sulphur Company." 
Aside from the bill of particulars, the bill nowhere spécifies particular 
acts of infringement or the particular times when committed, but 
charges that the Freeport Texas Company and the Freeport Sulphur 
Company conspiring together and acting in conjunction hâve with- 
in six years next before the filing of the bill infringed the letters 
patent therein referred to. In the bill of particulars it is alleged that 
the character of the infringing apparatus and devices "is exempli- 
fied by mines and appurtenances such as défendants' wells 143 and 
■146 and their appurtenances, situated on Bryan Heights at Free- 
port, Texas," and that of the alleged infringing processes by those 
"used in the opération of such mines as défendants' wells 143 and 
146, aforesaid." The bill of particulars further allèges that the dates 
of the infringing acts "include ail times at which wells such as those 
described were constructed and operated" as alleged in the bill; 
"for example, during the year 1914." The alleged acts of infringe- 
ment are not particularly enumerated or assigned to particular dates. 
The concluding paragraph of the bill of particulars is as follows : 

"Thèse particulars are given wltho'Jt wniving the plalntlff's right to rely, in 
this or other sults, upon any infringinj? acts of thèse défendants or either of 
them, or iipou any other patents or claims which it may subsequently learn 
hâve been infringed by thèse défendants or either of them." 

The counsel in their brief in support of the plaintiff's interroga- 
tories say: 

"The défendant tried to make it appear that the plaintifi! claimed reeovery 
only for infringement during the year 1914. However, in the bill of particulars, 
it is deflnitely stated that the particulars are given without waiving the right 
of the iilaintiff to reeovery for any other infringem'ent which it might dis- 
cover." 

The granting of the présent motion would not, I think, be an ex- 
ercise of sound discrétion. No case tending to show its propriety has 
been brought to my attention. Référence was made to Alexander 
V. Fidelity Trust Co. (D. C.) 214 Fed. 495, and 215 Fed. 791, and to St. 
IvOuis Union Trust Co. v. Studebaker Corporation (unreported),^ 
recently decided by the district court of the United States for New 
Jersey. In the former case the issue raised was lâches, and in 
the latter res adjudicata. Either défense could, I think, prior to 
the adoption of equity rule 29, hâve been presented by a plea in 
bar, and consequently the issue could properly "be separately heard 
and disposed of before the trial of the principal case." 

But wholly aside from the question whether an issue of infringe- 
ment under conspiracy together with an issue of infringement pur- 

1 Since reported in 226 Fed. 797, under the title of Sanitary Street Flushlng 
Mach. Co. v. Studebaker Corporation. 

234 F.— 13 
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suant to control, authority or direction, formerly could properly form 
the subject-matter of a plea, or can now, under rule 29, be heard 
and disposed of "before the trial of the principal case," it is obvious 
that considérations différent from those usually applicable to other 
cases apply to suits in equity to recover profits and damages for 
infringement of letters patent. In such a suit the granting of the 
interlocutory decree, if there be one, marks the divisional Une be- 
tween the introduction of évidence touching infringement for the 
purpose of obtaining or preventing the granting of such decree, and 
the introduction of évidence as to infringement before the master 
to establish the amount of profits or damages. It does not follow 
that because one act of infringement was the resuit of conspiracy or 
of control, authority or direction, on the part of the défendant, that 
ail others were. If upon a separate hearing before the granting of 
an interlocutory decree it should be determined that a single act of 
infringement was committed — ^which so far as infringement is con- 
cerned is ail that is required to support such a decree — under con- 
spiracy or pursuant to control, authority or direction, manifestly 
that deternjination should not control the action of the master in 
dealing with évidence of acts of infringement committed under cir- 
cumstances différent from those found to exist by the court on the 
separate and preliminary hearing and justifying an interlocutory de- 
cree. To require ail évidence touching infringement to be introduc- 
ed before the time for the entry of the interlocutory decree would 
be to uproot the settled practice in patent suits in equity. On the 
other hand, if the master is not bound with respect to infringement 
by the action of the court in the first instance, save so far as the court 
bas specifically found acts of infringement, the question of conspira- 
cy, or control, authority and direction touching other acts of in- 
fringement is left open for détermination on the circumstances sur- 
rounding and explanatory of such other acts, and "the examination 
must be at large." It is a matter of regret that the hearing and dé- 
cision of this case should be attended with what at first sight might 
seem unnecessary delay and expense; but for the reasons above giv- 
en the court is compelled to hold that in the exercise of a sound dis- 
crétion the motion must be denied. 



UNION SULPHUR OO. V. FREEPOKT TEXAS CO. et aL 

(District Court, D. Delaware. May 12, 1916.) 

No. 336. 

t. COUBTS <©=5>351 — INTEEBOGATOBIES — DISCRETION OF COUBT. 

Equity rule 58 (198 Fed. xxxlv, 115 C. O. A. xxxlv), authorlzlng the 
parties to flle iuterrogatories for discovery from the opposite party of 
facts and documents materlal to the support or défense of the action, 
and declaring that, if either party be a public or private corporation, 
the opposite party may apply to the court for an order allowing him to 
flle Interrogatories to be answered by any offlcer of the corporation, and 

®:3For other cases see same toplc & KEY-NUMBBK In ail Key-Numbered Dlgests & Indexe» 
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that an order may be made for examinatlon of such officer as may 
appear to be proper and upon such interrogatories as tbe court shall 
think fit, is not intended to deprlve the parties, or either of them, of tbe 
right to Introduce at the trial évidence of facts and documents materlal to 
the support or défense of the cause, but to enable the parties to obtaln 
évidence prior to trial, and therefore, in allowing the propoundlng of in- 
terrogatories to corporate offlcers, the court should exercise Its discrétion, 
so as to avold neeessarily vexations résulta. 

[Ed. Note.— For other cases, see Courts, Cent. DIg. § 924; Dec. Dlg. 
<g=.S51.] 

2. CouEïs <S=351 — Intebbogatobibs — Right to Pbopound. 

In au action agaiust tvvo corporations for conspiring to Infringe and 
infringing letters patent, the président of the corporation, which was 
served, in answer to interrogatories conceming the infringement, stated 
that his Company was only a holding company, that he was the flnancial 
and executive officer, and lacked the knowledge to state what infringe- 
ments, if any, had been had, and that no other ofBcer of such corporation 
was conversant with the infringement. Complainant sought to compel 
further answers, demanding that the président of such corporation as- 
certain from the agents of the second company the nature of the inf ringe- 
ments. It appeared that the officers of the two corporations were prac- 
tically identical. Held that, under equity rule 58 (198 Fed. xxxiv, 115 C. 
G. A. xxxiv), authorizing the propoundlng of interrogatories to cor- 
porate offlcers in the discrétion of the court, such additional Interroga- 
tories should not be allowed, for it would either resuit in binding the 
corporation by hearsa.y statements of its inferior agents, or the answers, if 
not treated as admissions, would be unavailing, being mère hearsay. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 024; Dec. Dig. 
€=351.] 

In Equity. Bill by the Union Sulphur Company against the Free- 
port Texas Company and the Freeport Sulphur Company, which was 
not served. On motion for further answers to complainant's inter- 
rogatories. Denied. 

Alan N. Mann and Fish, Richardson, Herrick & Neave, ail of New 
York City, for complainant. 

Thomas F. Bayard, of Wilmington, Del, and L. F. H. Betts and 
James R. Sheffield, both of New York City, for défendants. 

BRADFORD, District Judge. The Union Sulphur Company, a cor- 
poration of New Jersey, brought its bill in this case against the Free- 
port Texas Company, a corporation of Delaware, and the Freeport Sul- 
phur Company, a corporation of Texas, hereinafter referred to as the 
Texas corporation. No service of process having been made upon 
the Texas corporation and it not voluntarily appearing, the only de- 
fendant in court is the Delaware corporation. The plaintitï has filed 
under rule 58 (198 Fed. xxxiv, US C. C. A. xxxiv), of the equity rules 
promulgated by the Suprême Court interrogatories to be answered by 
Eric P. Swenson, who is the defendant's président, or by such other 
officer of the défendant as has knowledge of the facts inquired about; 
one class of interrogatories being directed to the question of such 
control by the défendant over the Texas corporation, or such combi- 
nation or co-operation between the two, as to render the défendant 
liable for the acts of the Texas corporation, and the other class of inter- 

fissFor other cases see same toplo £ KEY-NUMBBR in ail Key-Numbered Digests & Indexe) 
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rogatories to the question of infringement of certain patents Iield and 
owned by the plaintifif. The interrogatories relating to the question of 
control, combination or co-operation were specifically answered by 
Swenson, and no exception has been taken to his answers in that re- 
gard. Exception, however, has been taken by the plaintiff to his an- 
swers to the interrogatories touching the question of infringement. 
Swenson in reply to such interrogatories says : 

"Referring to the interrogatories directed to tlie issue of infringement, I say 
as folio ws: 

"I am a banker, and my connection witli tliese matters has been that of a 
financier and executive offlcer. I hâve had no technical training. I hâve no 
know'ledge or information, either persoually, or as président of the défendant 
corporation, which will enable me to answer the said interrogatories, and I 
am not compétent or qualifled to answer the same. Furtliermore, I hâve 
niade an investigation to ascertain whether the facts iuquired about in thèse 
interrogatories are known to any offlcer, or to any employé, of the défendant 
Freeport Texas Company, which Is a holding company and not an operating 
Company, and to tlie best of my knowledge, information and belief, there is 
no offlcer or employé or any one under the control of said company who is 
compétent or qualified to answer any of thèse interrogatories, and there is no 
writing, record or drawing in the file of the said défendant company giving 
information on which the said interrogatories might be answered. The de- 
fendant company, its officers and employés, are, therefore, unable to answer 
any of the said interrogatories." 

The plaintiff, not being content with the above statement, has moved 
that Swenson be ordered to file — 

"further full and fair answers to each and ail of the interrogatories directed 
to the issue of infringement, and further, that if he hâve not sufficient Per- 
sonal knowledge or information to give such full and fair answers, that lie be 
directed, before answering, to niake such further inquiry concerning tlie 
facts inquired about as to the court shall appear just and proper under the 
circumstances." 

As it appears from Swenson's statement that he has not sufficient 
Personal knowledge or information to give such full and fair answers, 
and, further, that such knowledge or information is not possessed by 
any other officer or employé of the défendant, the question is presented 
whether Swenson should be directed, with a view to making further 
answer, to make inquiry of persons other than officers or employés of 
the défendant, touching the facts inquired about. It is urged by coun- 
sel for the plaintiiï that for the purpose of the présent apphcation it 
must be assumed that the Texas corporation is under the control of 
the défendant, and should be treated as its agent, and that Swenson, 
therefore, is under an obligation to ascertain the facts bearing upon 
the alleged infringement from the officers or employés of the Texas 
corporation. On the above assumption of control and agency, how- 
ever, of whom shall Swenson make inquiry? Certainly this court has 
no means of indicating the person or persons capable of imparting to 
him the desired information. The officers of the défendant and of the 
Texas corporation, namely, the président, vice président, treasurer and 
secretary, are and fbr a number of years hâve been the same; and 
knowledge or lack of knovidedge on the part of such officers of the 
défendant would equally be knowledge or lack of knowledge on the 
part of such officers of the Texas corporation, The apparatus em- 
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ployed in conducting the alleged infringing process is used by the 
Texas corporation in carrying on its mining opérations in that state, 
and there is a violent, if not conclusive, presumption that knowledge of 
the facts inquired about in the interrogatories relative to infringement 
is possessed by those or some of those of the employés of that corpora- 
tion who handle or inspect such apparatus ; and it is strongly urged in 
efifect that Swenson is under an obligation or should be directed by 
the court to identify the employé or employés of the Texas corpora- 
tion having such knowledge and gain sufficient information to enable 
him to make satisfactory answers to the interrogatories touching in- 
fringement. 

[1, 2] For varions reasons this position does not commend itself to 
the approval of the court. The practical enf orcement of rule 58 in the 
case of corporations is often beset with perplexity and embarrass- 
ment ; and the granting of the application in hand would be calculated 
aptly to illustrate the confusion, uncertainty, vexation and injustice 
which may or must resuit from the construction of the rule contended 
for. The filing of interrogatories in the case of corporations is not a 
matter of course or of strict right. On the contrary, the rule expressly 
provides that : 

"Any opposite party may apply to the court or judge for an order allowing 
liim to flle interrogatories to be answered by any offlcer of the corporation, 
and an order may be made accordingly for the examinatlon of such officer as 
may apnear to be proper upon such interrogatories as the court or judge shall 
thiiili: fit." 

The purpose of the rule is not to deprive the parties or either of 
them of the right at the trial to adduce évidence of "facts and docu- 
ments material to the support or défense of the cause," but to enable 
the parties or either of them in proper cases to obtain évidence, prior 
to the trial, of such facts and documents, and thus render unneces- 
sary the production of such évidence at the trial. The rule is intended 
to facilitate the proper disposition of the cause, and not to needlessly 
harass and vex parties or those representing them, or either of them. 
Hence, as heretofore held by this court in this case, the application 
of the rule involves the exercise of sound discrétion by the court, 
which, while not withholding from the part}-- filing the interrogatories 
the benefit of the disclosure to which he is entitled, should observe 
proper care that the party interrogated shall not be unduly and unneces- 
sarily burdened, oppressed or harassed. And equally, the party or 
person interrogated should not be required in order to make answer 
to incur great and unreasonable expense and trouble, which cotild be 
obviated by the taking of évidence by déposition or by the production 
of proof at the trial. 

The course of judicial décision up to the présent time touching the 
scope and efifect of the rule has not been such as to throw much light 
upon the subject. The reported cases, both under rule 58 and under 
order XXXI of the English rules, leave much to be desired in the way 
of consistency and perspicuity. While rule 58 contemplâtes "discov- 
ery" of material facts and documents that term evidently is not em- 
ployed in its technical sensé. The effect of an answer to interrogatories 
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filed under the rule is, under the language of the décisions, by no 
means clear. Is the answer to be treated as an admission by or on 
behalf of the corporation and as such conclusive upon it? Or should 
it be regarded as having only such probative force against the cor- 
poration as would be possessed by an ordinary déposition containing 
the same matter, its weight to be largely determined by its inhérent 
probability or improbability and the circumstances of personal knowl- 
edge or its lack on the part of the person answering? An acceptance 
of either hypothesis involves difficulty. On behalf of the plaintifï it 
is contended that "it is perfectly apparent that the theory upon which 
answers to interrogatories are admissible as évidence is that they 
constitute admissions." It is Swenson and not unsworn operatives of 
the Texas corporation handling the apparatus employed in the alleged 
infringing process who is required to make answer to the interroga- 
tories ; and I f ail to perceive any justification, reason or excuse for 
an order requiring him to seek information from such operatives, un- 
named and unsworn, who, whether honestly or dishonestly, may vary 
in the information they may impart to him touching the multifarious 
détails covered by the interrogatories, and upon the basis of this mère 
hearsay make answer operating as an admission binding upon the de- 
fendant. If, on the other hand, the answer under rule 58 should be 
treated, not as an admission, but as having only such force as would 
be accorded to the same matter appearing by déposition, it would, as 
wholly based upon hearsay, hâve no force whatsoever in this case. 
It is unnecessary to review the décisions in this opinion. I find no 
case, well considered or otherwise, lending support to the présent ap- 
pKcation. The plaintiff could hâve brought suit in Texas and probably 
hâve obviated ail difficulty. Not having sued there, it has ample op- 
portunity to take by déposition the necessary testimony in Texas and 
hâve it returned hère for use at the trial. In view of the situation 
of the parties and the circumstances of the case, the granting of the 
présent motion would, in my opinion, be a gross abuse of discrétion, 
and it consequently must be denied. 



In re TONAWANDA IRON & STEEL CO. 

(District Court, W. D. New YorlJ. February 29, 1010.) 

No. 998. 

1. SEA^rEN <3=329(2) — Injury — Liability of Vessbl. 

LiîiMUty of a vessel for injury to a seanmii dépends either upon tîie un- 
seawortliiness of the ship or her failure to supply and keep in order 
proper appliances. 

[Ed. Note.— For other cases, see Seanien, Cent. Dig. §§ 186, 188; Dec. 
Dig. ©=29(2) ; Master and Servant, Cent. Dig. § 211.] 

2. Seamen "3=329(2) — Liability of Vessel for Injury — Unseawoethiness. 

Vessel owners are not bound to provide the best, safest, and most con- 
veuicnt appliauces, and a, failure to do so does not rendcr the vessel un- 
seaworthy. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ ISC, 188; Dec. 
Dig. <^:^2iH2) ; Master and Servant, Cent. Dig. § 211.] 

(3=:3For other cases see same topio & KBY-NUMBëR in ail Key-Numbered Digests & Indexes 
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3. Seamen ig=>29(3) — Liability for Injury — Negliounçe of Fem-ow Serv- 

ants. 

Tliat the insufflclent lightlng of the part of the deck where a seaman 
was required to work caused or contributed to his injury does not ren- 
der the ship liable, where proper lanterns and lamps were supplied, and 
the failure to hâve them lighted and in place was due to négligence of 
some member of the crew, who was a fellow servant of the seaman in- 
jured. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 186, 188; Dec. 
Dlg. <®=>29(3) ; Master and Servant, Cent. Dig. § 492,] 

4. Seamen ©=34 — Suit for Injuries — Construction of-Statute. 

The provision of Seamen's Act March 4, 1915, c. 153, § 20, 38 Stat. 
1185, that, "in any suit" to recover for injury to a seaman, "seamen hav- 
ing command shall not be held to be follow servants with those under 
thelr authority," is not rétroactive, and does not apply to suits com- 
menccd before It went into effect. 

[Ed. Note. — For other cases, see Seamen, Dec. Dig. ©=34.] 

In Admiralty. Pétition of the Tonawanda Iron & Steel Company, 
as owner of the steamer Oceanica, for limitation of liability. On claim 
of John Moran for injury as seaman. Claim disallowed. 

Dempsey, Tuttle & Rice, of Niagara Falls, N. Y. (S. Wallace Demp- 
sey, of Lockport, N.Y., of counsel), for claimant. 

Brown, Ely & Richards, of Buffalo, N. Y., for petitioner. 

HAZEL, District Judge. On the night of November 2, 1913, in St. 
Mary's river, while the steamer Oceanica, with tow, was bound from 
Duluth to North Tonawanda, the claimant, John Moran, a deckhand, 
stood by the tow chock in the stern of the vessel preparatory to hand- 
ling the tow line for tying the steamer up to the dock for the niglit. 
When the steamer was checked down the barge came ahead on the tov/ 
line, causing it to slack and slide to the right of the tow chock. The 
tow line running from the barge through the tow chock was fastened 
to timber heads on the steamer after passing over a sliding block posi- 
tioned in the tow chock, which was about 7 feet wide and 18 inches 
high. Moran testified that he was ordered to take in the slack of the 
line and trice it along the rail ; that while complying with such order he 
looked down on the deck to avoid stepping on ropes thrown there, 
when a sudden pull on the tow line caused it to come against one of 
the uprights of the chock, catching and crushing his hand, making nec- 
essary the amputation of three fingers. 

In this proceeding for limitation of liability it is claimed that the 
steamer Oceanica should be held responsible for the accident, on the 
ground that as the place where the accident occurred, and where it was 
necessary for claimant to stand, was insufiiciently lighted and littered 
with ropes, there was a complète failure on the part of the vessel to 
furnish a reasonably safe place in which to work. 

[1] It is unnecessary to examine the many authorities cited in the 
briefs, for I conceive that the law of the case is clearly and definitely 
set forth by the Suprême Court of the United States in The Osceola, 
189 U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760, where it is expressly held 
that liability of a vessel for injuries received by a seaman dépends ei- 

ig;=5For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexe» 
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tlier upon the unseaworthiness of the ship or upon her failure to sup- 
ply and "keep in order the proper appliances appartenant" thereto; 
that the crew, except perhaps the master, are as between themselves 
fellow servants; that seamen receiving injuries because of the négli- 
gence of a fellow servant can recover only for maintenance and cure ; 
and that indemnity for the négligence of the master and crew is not 
allowable. No claim is made in this case for maintenance and cure. 

[2] 1. There is no évidence to support the view that the vessel was 
unseaworthy, though it was contended that the tow chock at the stern 
was f aultily constructed, in that the tow line was permitted to hâve un- 
due play, and that the injuries were partially attributable thereto ; but 
I think the construction of the tow chock and the manner of rigging 
the tow line were proper and seaworthy. Tow chocks of the kind on 
the Oceanica were common in ships of her class and construction, and 
indeed towing chocks allowing good play of line were regarded as con- 
venient and proper appliances ; but, even if such were not the case, no 
négligence for failure to provide more modem appliances is attribut- 
able to the vessel, as it has often been decided that owners are not ob- 
liged to provide the best, safest, and most convenient appliances. The 
Santa Clara_(D. C.) 206 Fed. 179. 

[3] 2. It is claimed that there was but a single oil lantern aft, which 
hung from the center of the ceiling and gave insufficient light; that 
on each corner of the cabin there was a place for a lamp, but that there 
were no lamps at such places at the time of the accident, and claimant 
could not see the tow chock or the sliding movements of the tow line. 
Even assuming that ail the lamps were not in place, and that the deck 
was dimly lighted (although the second mate testified that both lan- 
terns at the corners of the cabin were lighted and in place, in addition 
to the lantern suspended from the ceiling, and that the lighting was 
sufficient), liability on the part of the vessel is not proven, in view of 
the fact that the lamp room aboard the ship contained lanterns and 
lamps for adéquate lighting which were supplied by the owner for use. 
The owner discharged its full duty to the crew when it supplied prop- 
er and suitable equipment for doing the work with reasonable safety, 
and as lamps had been supplied they shonld bave been lighted and used 
when required. Madigan v. Oceanic Steam Nav. Co., Ltd., 178 N. Y. 
242, 70 N. E. 785, 102 Am. St. Rep. 495 ; The Osceola, supra. As- 
suming, therefore, that the proximate cause of the injuries sustained 
by claimant was the insufficient lighting of the stern deck of the vessel, 
it must then be held on this record that the mishap was due to the nég- 
ligence of fellow servants or a fellow servant, either the master or 
mate, for which the ship was not responsible. The City of Alexandria 
(D. C.) 17 Fed. 390; Cornell Steamboat Co. v. Fallon, 179 Fed. 293, 
102 C. C. A. 345; Benson v. Goodwin, 147 Mass. 238, 17 N. E. 517. 

3. So, also, as to littering the deck with rope. The owners of the 
vessel having furnished the rope necessary for purposes of navigation, 
it was, of course, the duty of the officers to keep ii in a proper place, 
and not to allow it to litter the deck and render it unsaf e for work, to 
the injury of seamen there employed ; but their failure to perform their 
duty in this respect does not constitute négligence which is attributable 
to the ship or her owner. 
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[4] The maritime law at the time of the accident was in its applica- 
tion essentially diiïerent from the common and statutory law dealing 
with injuries to servants arising from the négligence of the master or 
of fellovv servants, and the adjudications already cited herein point out 
such différences with clearness and understanding. But it is contended 
that section 20 of the Seamen's Act, so called, passed by Congress on 
March 4, 1915 (38 Stat. 1185, c. 153), radically changed the existing 
maritime law as to the liability of the ship to seamen, in that it abolish- 
ed the fellow servant doctrine by expressly providing: 

"That in any suit to recover damages for any injury sustained on l>oard 
vessel or in its service seamen liaviug comniand sliall not he lield to be fel- 
low servants with those under thelr autliority." 

Was such act rétroactive ? By section 18 it is provided that the act 
shall take effect as to ail vessels of the United States eight months 
after its passage; i. e., on November 4, 1915. The injuries in question 
were sustained November 2, 1913, and tliis procceding was begun in 
January, 1915. Proctor for claimant urges that the language of sec- 
tion 20, referring to "any suit" and "any injury sustained," is broad 
enough to include the claim for injuries uncler discussion. But with 
this I do not agrée. Had it been the intention of Congress that sec- 
tion 20 should be effective prior to other provisions of the act, or that 
it should apply to actions pending or to causes of action already in 
existence, explicit words would bave no doubt been used to express 
such intention. Upon reading sections 18 and 20 together, it seems 
to me that they are clearly of a prospective character. The ordinary 
presumption is that législation provides for the future and that there 
is no rétrospective intention, and both fédéral and state courts are 
slow to incorporate words into a statute which will permit such an in- 
terprétation. White V. U. S., 191 U. S. 545, 24 Sup. Ct. 171, 48 L. 
Ed. 295. 

In Winfree v. Northern Pacific Railway Co., 227 U. S. 296, 33 Sup. 
Ct. 273, 57 L,. Ed. 518, the Suprême Court had before it the Employ- 
ers' Liability Act of 1908 (Act April 22, 1908, c. 149, 35 Stat. 65 
[Comp. St. 1913, §§ 8657-8665]), which it was argued was rétroactive. 
That act substantially declared that in al) actions subsequently brought 
against any common carrier contributory négligence should not be a 
bar, etc. While the référence to future actions was perhaps somewhat 
more definite than in section 20 of the Seamen's Act, standing alone, 
I nevertheless think the principle enunciated in that case is applicable 
to the présent situation. It was there contended, as it is hère, that the 
statute was merely remédiai, and should be construed to apply to ail 
suits, whether already begun or not ; but the Suprême Court said : 

"While there are exceptions, especially in the case of remédiai statutes, the 
gênerai rule Is that statutes are addressed to the future and not to the past ; 
and, In the absence of explicit words to that efCeot statutes are not rétroac- 
tive in thelr application. The Employers' Liability Act of 1908 Introduced 
a new poliey, and radically changed existing law, and will not be construed 
as a remédiai statute havlng rétrospective eft'ect." 

So, also, in the case at bar the Seamen's Act made a substantive 
change in the maritime law of the land creating a new liability — not 
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simply changing methods of procédure or rules of évidence or affect- 
ing the statute of limitation — and niaking the ship or her owner an- 
swerable for the négligence of the officers charged with the responsibil- 
ity of her navigation, as a resuit of which a seaman sustains injuries. 
Such change in an existing law does not concern the remedy nierely, 
but, as said in the Winf ree Case, supra : 

"It, however, takes away materlal défenses, défenses which dld something 
more than resist the remedy; they dlsproved the right of action." 

For the foregoing reasons I am constrained to hold that Congress 
did not déclare in the Seamen's Act an intention that the act should 
operate retrospectively, that the claimant is without right of action 
against the steamer Oceanica, and, further, that his claim not being for 
maintenance or cure must be disallowed. 



UNITED STATES v. ALBEIGHT et al. 
(District Court, D. Montana. July 1, 1916.) 

1. Statutes ©=^225% — Constijuction — xVdoptiox. 

The Législature, in adopting a statute, is presumed to hâve acted with 
knowledge of previous construction of simllar statutes, and to hâve in- 
tended such construction, unless It otherwise iudicated. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. § 306; Dec. Dig. 
<S=225%.] 

2. Limitation of Actions <S=»100(3) — Rbnning op Statute — Fraud. 

The six-year limitation prescribed by Act March 3, 1S91, c. 561, § 8, 
26 Stat. 1(M9, In which suit to cancel patents must be commenced, does 
not, as to a patent secured through fraud, in that the patentée was act- 
ing for spéculative purposes and under an agreement to convey wheu he 
should receive hls patent, begin to run until those facts are discovered, 
for a limitation statute, in so far as it applies to actions based on fraud, 
does not, where the fraud is concealed, begin to run until dlscovery. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
482, 483; Dec. Dig. <S=>100(3).] 

3. Public Lands <S=3l31 — Patents — Issuance. 

Under Eev. St. §§ 2290, 2291 (Comp. St. 1913, §§ 4531, 4532), requiring 
an appllcant for a patent to public lands to make oath his purpose is not 
spéculation, but to secure a home, and that he lias not made and will 
not make any agreement by which thei title shall inure to any other's 
beneflt, and on final proof to make oath that he has not alienated the 
land, the fact that an entrynian who flled for spéculative purposes recog- 
nized the possibility of a ifuture aliénation, and that he asked one who 
purehased a considérable tlme after the issuance of a patent if he would 
buy the land when the patent was secured, does not show that the pur- 
chaser knew the entry was spéculative, or deprlve the purchaser, who 
was bona flde, of the beneflt of his good f aith. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 347; Dec. 
Dig. <®=5l31.] 

4. Public Lands «©=135(2) — Patents — Spéculative Purposes. 

Where an entryman on public lands, who secured a patent, was not 
actuated by spéculative purpose at the time of his entry, he may, despite 
Rev. St. U 2290, 2291 (Comp. St. 1913, §§ 4531, 4532), declaring that a pat- 

®=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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ent shall not be issued to one entering for spéculative purpose, dispose 
of the land after acquiring his patent. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 353, 354; 
Dec. Dig. <©=5l35(2).] 

5. Public Lands <S=»120 — Patent. 

Unless proof ttiat a patent to public land was secured tlirough fraud 
Is clear and convincing, tlie patent should not be overthrown. 

[Ed. Kote.— For otber cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. <S=5l20.] 

6. Public Lands ®=3l20 — Evidence — Sufficienct. 

In a suit to cancel a, patent to public lands, évidence hcld insufflclent 
to show that défendant, to whom it was subsequently conveyed, had a 
contract for the purcbase of the land when it was patented. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 332-335; 
Dec. Dig. <g=3l20.] 

7. Public Lands <S=>120 — Evidence — Sufficiency. 

In a suit to cancel a patent to public lands, on the ground that the 
patentée was acting under a contract to subsequently couvey to défend- 
ant, évidence held insuffieient to establish any such agreement, or that 
the patentee's entry was not In good faith. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. ©=120.] 

In Equity. Suits by the United States against William H. Albright 
and others. Decree for défendants. 

B. K. Wheeler, U. S. Atty., and Frank Woody, Asst. U. S. Atty., 
both of Butte, Mont., and H. G. Murphy, Asst. U. S. Atty., of Helena, 
Mont. 

Cooper, Stephenson & Hoover, of Great Falls, Mont., for défendants 
W. H. and V. C. Albright. 

BOURQUIN, District Judge. April 22, 1901, a homestead patent 
issued to Whitaker, and August 18, 1902, one issued to Carter. Thèse 
suits to cancel the patents, against the patentées and their transférées, 
were commenced September 11, 1915, and hâve been tried as one. 

The complaints, in brief, are that the patentées made application for 
the lands, inspired by spéculative purposes, and not for homes, under 
agreements to convey the lands, after final proof, to défendant Al- 
bright ; that they did not comply with law in the matter of résidence, 
improvement, and cultivation of the lands; that their final proofs, 
showing the contrary to ail the f oregoing, were false and to the knowl- 
edge of Albright; that the lands were so conveyed that title is now 
vested in Albright's wife for his benefit; that ail the facts aforesaid 
were concealed from and not discovered by plaintiff until 1911. Carter 
was not served, Whitaker defaulted, and the Albrights denied, and 
pleaded bona fide purchase and limitations. 

[1,2] The statute (26 Stat. 1099) provides suits to vacate patents 
"shall only be brought within six years after the date of issuance of 
such patents." Long before it, the construction of like statutes, in 
courts of equity, was that they commenced to run only from discovery 
of fraud that is concealed or self-concealing. And this rule has been 
applied to this statute. See Linn, etc., Co. v. U. S., 203 Fed. 394, 121 
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C. C. A. 498, and cases cited ; s. c, 236 U. S. 574, 35 Sup. Ct. 4-10, 
59 Iv. Ed. 725, affirmed on other grounds. 

Congress knevv this construction, and intended it, when enacting said 
statute, or it would hâve indicated otherwise by appropriate language. 
This, too, is a settled rule of interprétation. The fraud alleged in the 
matter of résidence, improvements, and cultivation was open to ob- 
servation prior to and at final proof, and as cause of action is barred 
by the statute. That alleged to consist in spéculative purpose and 
agreement to convey is concealed and self-concealing fraud, hidden 
until some participant discloses it, which was only done herein in 
1911, and so is not barred. 

[3-6] That the patentées conveyed to Albright, and the deeds were 
recorded, some six and nine months subséquent to patent, neither dis- 
closed the fraud nor put on notice; for on their face they appeared 
honest transactions. From Whitaker's testimony, as a witness for 
plaintiff, it appears he needed money to apply on his home in Michigan. 
To procure it he made original entry of the land involved, intending 
to sell it to the best advantage. Having so entered it, he asked Al- 
bright if the latter would buy it after final proof ; Albright with some 
demur saying he would, if able. After final proof a tentative agree- 
ment was made, and one year later, and six months subséquent to pat- 
ent, Albright did buy the land, paying $750 therefor, and received and 
recorded a deed. 

In this is perceived nothing warranting cancellation of the patent. 
The Homestead Law (R. S. §§ 2290, 2291 [Comp. St. §§ 4531, 4532]) 
requires the applicant to make oath his purpose is not spéculation, but 
to secure a home, and that he has not made and will not make any 
agreement by which the title to the land "should inure" to any other's 
benefit, and at final proof requires him to make oath that he has not 
alienated any of the land. Whitaker's purpose was spéculative, but 
nothing appears that would warrant a finding that it was known to 
Albright. True, after original entry Whitaker inquired if Albright 
would buy the land when final proof was made ; but this was not notice 
that Whitaker was inspired by spéculation rather than désire for a 
home, when he made his original entry or at ail. It was but oral ut- 
terance of the thought necessarily in every entryman's mind — the pos- 
sibility of a sometime sale — and in no wise inconsistent with his good 
faith. Furthermore, if it was, to deprive Albright of his status as a 
bona fide purchaser it would be necessary to find (and the court does 
not) he kept and had the fact in mind when he purchased some 29 
months later. See U. S. v. Clark, 200 U. S. 608, 26 Sup. Ct. -340, 50 
L. Ed. 613. 

After original entry made, Whitaker could lawfully entertain a pur- 
pose to sell the land, rather than to retain it as a home; for the law 
stipulâtes his freedom from spéculative purpose, and possession of 
intent to secure a home, shall exist at original entry only, recognizing 
circumstances may efifect change therein in any honest entryman. The 
Eand Department so construes the law, and see the analogous case of 
Williamson, 207 U. S. 461, 28 Sup. Ct. 163, 52 L. Ed. 278. And from 
the inquiry Whitaker made of AllDright, the latter, if required to infer 
anything, could infer Whitaker's contemplation of possible sale arose 
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subséquent to original entry. After testifying as aforesaid, in response 
to leading and double questions, and questions assuming his testimony 
was othervvise than the fact, put by plaintiff's counsel, Whitaker testi- 
fîed he made the inquiry of Âlbright before original entry. Although 
no objections were made, under the circumstances, the witness only in 
theory adverse and not in fact, such testimony and so extracted de- 
serves little considération and weight. Furthermore, the conflict is 
not explained, and nothing persuades that the witness' last statement 
is more to be relied on than his first. At best, there is conflict, which 
must be resolved against the party tendering the witness. If the wit- 
ness does not know, the court cannot know. It is obvions there is no 
évidence of the agreement to convey, alleged to hâve been made be- 
fore final proof. Albright testifies to purchase in good faith. Circum- 
stances from which suspicion might arise, in itself amounting to noth- 
ing, ail taken together and with ail else, are consistent with bona fide 
purchase by Albright. 

A grant of lands by the United States, over its seal, upon every con- 
sidération must stand, unless overthrown by clear and convincing évi- 
dence of the fraud charged, in quality and quanti ty that inspires con- 
fidence and produces conviction. U. S. v. Budd, 144 U. S. 161, 12 
Sup. Ct. 575, 36 L. Ed. 384. None such appears hère. The doubtful, 
ambiguous, and conflicting recollection, 15 years subséquent to events, 
of those acknowledging themselves particeps criminis if the law was 
violated, does not satisfy the measure of évidence exacted; and less 
would make of patents mère scraps of paper, disturb titles, impair 
confidence, and destroy values. 

[7] From Carter's testimony, as a witness for plaintifif, the situation 
appears much the same as in Whitaker's case, save that a like spécula- 
tive intent seems absent. When he had testified that "along about the 
time of filing, or after," he had told Albright, "if I got title, why I 
would sell it to him," that he sold to Albright after final proof, on an 
agreement made after patent, that he (Carter) paid ail costs, mort- 
gaging the land to a bank to secure money to pay the purchase price 
of the land, he was asked by counsel for plaintiiï that, if he had testi- 
fied in a former case, as recited in narrative by counsel in considérable 
détail, amongst other things, that prior to filing he had talked with 
Albright in substance that, if Carter did not want the land, Albright 
"was to take it ofl: my hands," that he "had this agreement to transfer 
the property to Mr. Albright prior to the time I filed, we talked it 
over in that way," "Would that be correct, was your recollection better 
then ?" and he answered, "Well, I don't know ; I expect it would be." 
He was then asked, "Do you recall having testified that way?" and 
answered, "Why, yes, something like that"; and the like were put, 
terminating in a leading and double question, in substance if there was 
not an understanding and agreement that, if Carter "didn't want to 
keep this land," he would sell it to Albright, and for a price of $640 
agreed on before original entry, to which Carter answered, "Yes ; I 
guess that is right." After testifying to an innocent situation, the 
witness is challengingly asked if he did not testify to an assumed evil 
one when his memory was better ; and the impression created was 
that the witness, embarrassed by suggested earlier conflicting testi- 
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mony of his, weakly snatched at the way out pointed out by counsel in 
suggested better recollection (and perhaps to f ail in with what he would 
infer was counsel's désire), and assented to the latter, if not to the 
truth of the former. 

On cross-examination, Carter testified he would think his recollec- 
tion was best when he made final proof, and the proof more nearly 
true — nearer the fact than any subséquent testimony, that he had no 
particular understanding with Albright, and that he took the land for 
his own benefit. Whitaker testified he had heard "talk since, more 
than before," "gênerai opinion I would hear," that Carter "had taken 
up some land" for Albright. 

Peterson's testimony that she knew Carter "had a homestead for Mr. 
Albright" is not supported by any facts known to and stated by her. 
She also testified she made a homestead entry at Albright's suggestion ; 
she to "get the same as the rest," $640. Gustafson testified, "Carter 
told me he had a homestead for Albright"; that he (Gustafson) had 
an agreement with Albright, when Gustafson took up a homestead, 
"Give me the same show as the rest of the boys, * * * same 
price." If thèse séant conclusions of Peterson and Gustafson would 
suffice to prove that at some indefinite time they and Albright entered 
into prohibited agreements like those herein alleged, they are not évi- 
dence thèse alleged agreements were made. For the proof herein 
fails in respect to substance^the time and the terms of thèse alleged 
agreements at bar— and not merely in respect to intent and scienter; 
and other like offenses go only to détermine the true character of the 
latter, when otherwise equivocal, and not at ail to establish time and 
terms of otherwise, in thèse particulars, innocent, or even ambiguous, 
agreements. 

Albright denied any agreement with Carter, and testified he paid 
Carter ail the land was worth. It appears Albright operated a quarry 
where he employed some 80 men, and Carter worked for him as master 
mechanic, having a room in a bunk house and boarding at Albright's 
house; that some 18 of his men made homestead entries, a few of 
which he bought ; that he also bought railroad land and entered lands 
with scrip. Tliere is évidence from which it can be fairly inferred 
that Carter (and also Whitaker) availed himself of an opportunity to 
secure land at the same time he was in employment, and without in- 
terruption of his employment; his employer, Albright, favoring him 
therein. Such favor is to be commended, not condemned. But, as 
said of Whitaker's case, the indefinite, ambiguous, equivocal, conflict- 
ing testimony of assumed particeps criminis, taken in connection with 
ail the circumstances and the indefinable impressions created during 
the trial (a trial of loose methods by both parties), does not serve to 
overcome the presumptions attaching to the patent, to measure up to 
the quantum of évidence necessary, and to satisfy the court the fraud 
alleged is proven. 

Carter's testimony, even in view of the doubtful method of his ex- 
amination and the more doubtful applicability of his responses to mul- 
tiple questions, establishes no more than in Whitaker's case — a sug- 
gestion after original entry that, if Carter secured the land, Albright 
would buy it, if Carter did not want it — far short of the prohibited 
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agreement alleged. So would it be if made before original entry. The 
law forbids agreements by whiçh the land "should inure" to any oth- 
er's benefit ; not those by which it only may so inure if the entryman 
after proof concludes to sell it. If a mère mask for the prohibited 
agreement, it would not avail to escape the conséquences of the lat- 
ter. But the fact that Carter mortgaged the land to secure purchase 
money, and did not sell to Albright until two years after proof and 
nine months after patent, in connection with ail else, forbids belief 
that the alleged agreement was made. 

The finding is the fraud alleged is not proven, save that Whitaker 
made entry with spéculative purpose; that Albright purchased and 
paid value without notice. And since nothing is urged but cancella- 
tion of the patents, decree will go for défendants. 



EEED et ux. v. ST. PAUL, M. * M. RT. CO. et al. 
(District Court, W. D. Wasliington, N. D. December 3, 1915.) 

No. 74. 

1. Public Lands <S:=5l20 — Patents — Suits to Set Aside — Jukisdiction or 

Court. 

A patent to public lands wlll not be set aslde by a court of equity, un- 
less it appears that through errer in the construction of the law the pat- 
ent was issued to the wrong party, or that through fraud or gross mis- 
take patent was issued to the wrong party. Therefore a blll to set aside 
a patent to public lands, which eontained no averments of fraud, mis- 
take, or erroneous construction of law, is demurrable. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. (S=120.] 

2. Public Lands "©=120 — Patents — Bill to Set Aside. 

A bill to set aside a patent to public lands, whicli averred settlement 
Tipon, improvement, and failure to post notices of claim, and also averred 
plaintiff's adverse, possession for 10 years, and the subséquent issuance 
of a patent to défendant, is insuffieient to state a cause of action. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. <g=3l20.] 

3. Public Lands iS=>120 — Patents — Bill to Set Aside. 

A bill to set aside a patent to publie lands, averring that défendants 
claim some title, estate, and interest in the land by reason of a patent, 
Is insuffieient to give jurlsdiction to a court of equity. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. <®=3l20.] 

In Equity. Bill by Charles W. Reed and wife against the St. Paul, 
Minneapolis & Manitoba Railway Company, a corporation, and anoth- 
er. On demurrer to amended bill. Demurrer sustained. 

Cari E. Croson and E. H. Flick, both of Seattle, Wash., for plain- 
tiffs. 

F. V. Brown and F. G. Dorety, both of Seattle, Wash., for défend- 
ants. 

^z^For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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NETERER, District Judge. A demurrer to the bill in equity in 
this case was sustained. Reed v. Railway Co., 234 Eed. 123. By per- 
mission, the bill bas been amended by interlining paragraph IX of the 
bill so that it reads : 

"That said défendants clalm some rlght, title, estate, and Interest in and 
to the foregolng described lands, more partieularly to tbe S. W. % N. W. Vt 
of section 3 thereof, hy reason of government patent ISlo. 20 issucd April IS, 
1908, to the Oreat Northern Railway Company, but that said claim is junior 
and inferlor to the claim and right of thèse plalutlfCs." (The amendment is 
underseored.) 

A demurrer has been interposed to the bill as amended. The addi- 
tional facts pursuant to this discussion appear in Reed v. Railway Co., 
supra. 

[1] It is apparent that no statement appears of any fact of a fraud- 
ulent nature, or of any act donc or performed by corrupt motives or 
corrupt means by the défendant, or any of the land officers who hâve 
had to deal vvith this land (Marquez v. Frisbie, 101 U. S. 473, 25 L. 
Ed. 800), and a court of equity cannot, under any untraversable alléga- 
tions of error in gênerai, be invoked (U. S. v. Trockmorton, 98 U. S. 
61, 25 E- Ed. 93). A bill in equity to set aside a patent or déclare 
the patentée a trustée must set ont the facts conceded or established, 
upon which it is charged the officers, through error in the construction 
of the lavv, issued the patent to the wrong party, or that through fraud 
or gross mistake they misapprehended the facts, with the same resuit, 
and if mistake of fact is the ground of attack, the bill must allège the 
mistake in the finding, and also state the évidence before the department 
f rom which the mistake resulted, as well as the particular mistake and 
the manner in which it occurred, and the fraud, if any, which induced 
it. U. S. V. Atherton, 102 U. S. 372, 26 L. Ed. 213; James v. Ger- 
mania Iron Co., 107 Fed. 597, 46 C. C. A. 476. If fraud, error, mis- 
take, or wrong has been done, courts of justice présent the only reme- 
dy. Moore v. Robbins, 96 U. S. 530, 24 L. Ed. 848. But to maintain 
a bill in equity it must be averred and proved that the Land Depart- 
ment erred in the construction of the law applicable to the case, or 
that fraud was practiced upon its officers, or that they themselves were 
chargeable with fraudulent practices (Gonzales v. French, 164 U. S. 
338, 17 Sup. Ct. 102, 41 L. Ed. 548), and. the facts upon which thèse 
varions conclusions are predicated must be stated. 

[2, 3] The statement of settlement upon and improvement of the 
lând, and the failure to post "notices of claim under the script land 
laws of the United States or otherwise," does not bring plaintiit within 
the rule; nor does the allégation of adverse possession for 10 years 
constitute a sufficient equity in plaintiiï's favor to control the title sub- 
sequently conveyed to the défendants by the United States. Gibson 
V. Chouteau, 13 Wall. 92, 20 L. Ed. 534. The allégation "that said de- 
fendants claim some right, title, estate, and interest * * * in the 
* * * land * * H= by reason of government patent No. 29 is- 
sued April 13, 1908, to the Great Northern Railway Company," is not 
sufficient, with the other allégations, to invoke the powers of a court 
of equity. 

The demurrer is sustained. 
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TOWN OF XEWBERN et al. v. NATIONAL BANK OF 
BARNESVILLE, OHIO. 

(Circuit Court o£ Appeals, Sixth Circuit. June 30, 191G.) 

No. 2707. 

1. Courts <^x:^^T2(J) — Precedence — Fédéral Courts. 

AVhere tlie validity of m\iniciiial bonds depended upon the construction 
to be glven Acts Tenn. 1897, c. 1'.',, and Acts Tenn. 1901. c. 450, incorpo- 
rating the municipality, and tlie contract liad been entered into before an 
interprétation of the statutes by the Tennessee court, the fédéral courts 
are not bound by a décision of the Tennessee court holdini? the bond issue 
invalid, and, having obtained jurisdiction of a suit involving the validity 
of some of the bonds, they may exercise an independent judgment. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 979 ; Dec. Dig. 
<®=^372(7).] 

2. Courts iS=>372(7) — Precedence — Fédéral Courts. 

Upon questions of gênerai law décisions of the state courts are not 
binding on the fédéral courts sitting within their borders ; therefore a 
décision of the state court that a municipality was not estopped from de- 
nying the validity of its bonds, wliich had passed into the hauds of a 
bona fide purchaseï- for value without notice, is not binding on the fédéral 
courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 979 ; Dec. Dig. 
<©=»372(7).] 

3. MuxiciPAL Corporations ©=927 — Bonds — Validity. 

Where municipal bonds bore adniittedly officiai signatures of municipal 
officers and tlie city seal, such signatures and seal prima facie established 
the validity of the bonds. 

[Ed. Note. — For other cases, see Municipal Corixirations, Cent. Dig. § 
1940 ; Dec. Dig. «=>927.] 

4. Municipal Corporations <®=3948(4) — Bonds — Bona Fide Purciiaser — 

sstoppel. 

Acts Tenn. 1S97, e. 13, déclares that, to secure pure élections, boards of 
commissioners shall be appointed in the several couuties. Acts Tenu. 
1901, c. 450, incorporating the town of Nevvbern, provides in section 6 for 
tlie holding of an élection by the slierilt for tlie sélection of mayor, al- 
dermen, recorder, and iiiarshal. By Act of IMarch 13, 1907 (Acts 1907, c. 
117), the mayor and aldennen of the town of Newbern were autiiorized 
to issue bonds to erect school buildings, to iniprove and extend tiie wa- 
ter and ligiit system, and to ini])i-ove streets. The bonds contaiued a ré- 
cital that at an élection duly and legally lield by order of the mayor and 
aldernien of the town, in aceordaiice witli an ordinance duly passed, the 
issuance of the bonds was ratified liy a majority of the voters. The bonds 
were signed by the mayor and counteisigned by the clerk of the board of 
aldennen, instead of being signed both by the mayor and aldernien. The 
ordinance referred to in the bond recited that an élection, ordered by the 
mayor and aldermen to ascertain tlie will of the qualified voters as to 
whether the mayor and aldermen should issue the bonds, as provided for, 
was lield, and resulted in sliowing that a majority favored the issuance of 
tlio bonds : the resuit of the élection having been duly and regularly cer- 
tified by the sheriff under whoso supervision the élection was held. Held 
that, as against a bona fide purchaser of tlie bonds for value and without 
notice, the city was estopped to deny the validity of the bonds on the 
ground that the élection, having been held by the sheriff, instead of com- 
missioners, was invalid, for a purchaser could not be charged with notice 
cf the fact that the élection was held by the sheriff, on the ground that 
t'ie bonds were signed by the mayor and clerlj, instead of the mayor and 

@zsFOT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
234 F.— 14 
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aldermen; thèse signatures belng accompanied by a corporate seal îm- 
porting authority. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1985 ; Dec. Dig. <g=>948(4).] 

5. Municipal Corporations ®=931 — Bonds — Validity — Altebations. 

Munieips.il bonds are not iiivalid, on the ground tliat they did not follow 
the form prescribed hy tlic ordinance, beeause of the insertion of provi- 
sion for payment in a particular bank in the eity, where payment was 
provided for, or by déclarations that the total debt of the town, includ- 
ing the bonds, did not exceed any limit of indebtedness prescribed by the 
laws of the state, and that provision for the levy of an annual tax sufli- 
cient to pay the principal and interest of the bonds had been niade and 
would be duly levled upon ail taxable property, for the first provision 
operated to the c-onvenience of the municipality, and the latter did not 
change the obligation of the municipality, which pledged its full faith, 
crédit, and revenues. 

[Ed. Note.—For other cases, see Municipal Corporations, Cent. Dig. §§ 
1944-1947; Dec. Dig. ®=5931.] 

6. Municipal Cokpobations (©=948(5) — Bonds— Validity— Défenses. 

Where coupon bonds issued by a municipality to erect a school build- 
ing were sold, and the purchaser dlsposed of them to bona flde purchas- 
ers, but never paid the purchase price to the municipality, the bonds are, 
in the hands of bona fide purchasers, valid, being negotiable instruments. 

[Ed. Note.— For other cases, see Municipal Corporations, Cent. Dig. §§ 
1986, 1987; Dec. Dig. ®=>948(5).] 

7. Municipal Corporations ®=5948(1)— Bonds— Delivehy—Presumptions. 

Under Negotiable Instruments Act (Acts Tenu. 1899, c. 94) § 16, provid- 
ing that, where a negotiable instrument Is in the hands of a holder in 
due course, a valid delivery by ail parties prior to him, so as to make 
them liable to him, is conclusively presumed, the validity of municipal 
school bonds in the hands of a bona ûde purchaser cannot be questioned 
by a municipality on the ground that there was no valid delivery to the 
one through whom the purchaser traced bis title. 

[Kd. Note.—For other cases, see Municipal Coiixirations, Cent. Dig. §§ 
1982, 1990 ; Dec. Dig. <S=»948a).] 

8. Appkal and Errob ®=5l07S(l)— Eeview — Waiver of Errobs. 

Failure to argue assignments of error opérâtes as a waiver. 
[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4256; 
Dec. Dig. <g=107S(l).] 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Action by the National Bank of Barnesville, Ohio, against the Town 
of Newbern and the Mayor and Aldermen of Newbern, Dyer County, 
Tennessee. There was a judgment for plaintiiî, and défendants bring 
€rror. Affirmed. 

The suit below was to recover .ludgment for interest alleged to hâve ae- 
crued ou certain bonds of the town of Newbern, a municipal corporation lo- 
cated in Dyer county, Tenu. The town was empowered in 1907 to issue $50,- 
000 of coupon bonds for municipal improvements, as foUows : $25,000 par 
value to erect and furnish school buildings, $30,000 to improve and extend 
water and light systeni, and $15,000 to improve streets. The bonds are ail 
outstanding, and the town received the money arising from the sale of the 
water and light and street bonds, though it bas received no money for the 
ischool bonds. The town pays the interest as it accrues on the water, light, 
;ind Street bonds, but it déclines to pay anything on account of school bonds. 
Xhe interest now sought to be recovered is represented by 131 past-due cou- 

<S=3For other cases see same topic & KBSy-NUMBBR in ail Key-Numbered Digests & Indexe» 
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pons, for ?30 each, wliich hâve been eut from certain of the sctiool bonds. 
The déclaration sets out the statute Investing the town with power to issue 
the bonds, allèges the steps taUen, including the adoption of certain ordl- 
nances, by the town, and also the vote of a majorlty of the qualifled voters 
of the town, authorlzing the issue and sale of the bonds, plalntiff's posses- 
sion as bona fide owner and holder for value of the coupons sued on, which 
are speclflcally described by their numbers and by the numbers of the bondis 
from which they were detached, and prays judgment upon such coupons with 
Interest from their respective dates of maturlty. To this déclaration the de- 
fendants interpose three pleas : (1) That they dld not "promise, undertake or 
agrée in the manner and form as the plnlntift' in Its déclaration has com- 
plained"' ; (2) that they do not "owe the said sums of money demanded, or 
any part thereof, in manner and form as the plaintiff in its déclaration has 
complained" ; (3) that the coupons and writings obllgatory mentloned in the 
déclaration are not défendants' "act or deed * * * and were not executed 
for or in their behalf by any person authorized to bind them or either of them 
in the promises," and that they demand a jury to try the Issues joined. Upon 
thèse pleas plaintifC joined issue. At the close of ail the évidence the par- 
ties each moved for a peremptory instruction in its tavor. The court treated 
such joint submission as a withdrawal of the case from the jury and, upon 
considération, found ail the issues in favor of the plaintiff, distinctly finding 
that plaintiff Is the owner of the coupons "for value in due course," and judg- 
ment was accordingly eutered for plaintiff. Défendants prosecute error upon 
12 assignments, and thèse assignments are consldered in the opinion as lar 
as necessary. 

Elias Gates, o£ Memphis, Tenn., for plaintiffs in error. 
Wm. R. Collins, of Cincinnati, Ôhio, for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and 
COCHRAN, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
We are called upon to détermine which of two innocent parties shall 
suffer a material loss, and their rights must dépend upon the application 
of principles which in effect may engender more serious losses than 
are presently involved; the performance of such a duty is, to say the 
least, perplexing; and this is emphasized by the fact that our conclu- 
sion is not in harmony with that reached by the Suprême Court of , 
Tennessee concerning interest coupons similar to those in issue hère. 
Weil V. Newbern, 126 Tenn. 223, 148 S. W. 680, L. R. A. 1915A, 1009, 
Ann. Cas. 1913E, 25. 

What considérations must enter into the cjucstion whether the cou- 
pons in suit are binding obligations of the town of Newbern? It is 
manif est that the binding effect of the bonds to which the coupons in 
dispute belong must be considered, although the bonds themselves are 
not in suit. Concededly, the statutes incorporating the town in question 
under the name of "Mayor and Aldermen of Newbern," and enabling 
the corporation to issue thèse bonds, are constitutionally valid enact- 
ments; and, apart from a question made upon the élection at which 
the electors of Newbern voted upon the issuing of such bonds, the 
ordinances relating to the issue and sale of the bonds are admittedly 
valid. The facts that the bonds comprised in the entire authorized is- 
sue ($50,000 par value) are outstanding, that the interest accruing on 
one-half of such issue (though not including the school bonds) is reg- 
ularly paid by the town, that ail the bonds (13 in number) v.dth the cou- 



212 234 FEDERAL REPORTER 

pons in suit attached thereto were acquired by the plaîntiff bank and 
others through loans and purchases made before maturity of any of 
such coupons, in good faith and for value, without notice ôf any defect 
in respect either of issue or delivery thereof, and that plaintiff subse- 
quently obtained the rights of thèse former holders in such of thèse 
coupons as it had not previously acquired, are not under the évidence 
open to substantial déniai. The school bonds mentioned severally 
bear date September 1, 1907, and contain a promise — 
"to pay to bearer the sum of one thousand dollars • • • on the first day 
of September, A. D. 1927, together with interest on sald sum from the date 
hereof, until pald, at the rate of six per centuni per annum, payable semi- 
annually on the flrst days of March and September in each year, upou prés- 
entation and surrender of the interest coupons hereto attached, as tliey sev- 
erally become due. Both principal and interest are payable at the Hanover 
National Bank, in the city of New York « * * and for the prompt imy- 
ment of this bond * * * the full faith, crédit and revenues of said town 
are hereby irrevocably pledged." 

And each bond also contains récitals which state that it — 

"is one of a séries of 25 bonds, of like date and ténor, aggregating $25,000 is- 
sued by the mayor and aldermen of Nevvbern for the purpose of erectlng and 
furnishing a school building in and for the town of Newbern, pursuant to and 
in full compliance wlth the provisions of an act of the General Assembly of 
the State of Tennessee," giving its title and date, "and as ordered by a vote 
of a majority of ail tlie qualitied voters of the town of Newbern, at an élec- 
tion duly and legally lield by order of the board of mayor and aldermen of 
said town," on a date named, "and under and in accordance with an ordi- 
nance duly passed" by that board "at a meeting thereof, duly and regularly 
called and held" on a named date. 

It is also certified and recited : 

"That ail aets, conditions and thlngs required to be done précèdent to and 
In the issue of this liond hâve been properly done, happened and been per- 
formed in regular and due form as required by law." 

Each bond is signed by the mayor, countersigned by the clerk, and 
attested by the seal of the town of Newbern, and such exécution pur- 
ports to hâve been directed by the board of mayor and aldermen. 

[1,2] It is practically admitted that if the bonds had been signed by 
the mayor and aldermen the récitals mentioned would hâve estopped 
the town of Newbern from denying the validity of either the bonds or 
coupons. It is insisted, however, that since only the mayor and the 
clerk signed the bonds, while the mayor and aldermen were the officers 
authorized to issue them, every purchaser was bound at his péril to 
examine into the authority of the mayor and clerk to exécute the 
bonds ; and that this would bave led to the discovery of an infirmity 
which justifies the pleas of non assumpsit, nil débet and non est fac- 
tura, relied on. The mayor and clerk appear to hâve been empowered 
by two différent ordinances to exécute the bonds. The first one was 
passed April 19, 1907, "to provide for the issuance of $50,000 in cou- 
pon bonds." The third paragraph of the ordinance provides that "the 
bonds so to be issued shall be signed by the mayor and clerk of said 
board of mayor and aldermen." The second ordinance was passed 
August 17, 1907, to fix "the form and date of the $25,000 school bonds, 
$15,000 Street bonds, and $10,000 water and light bonds." The form 
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of the school bonds and that of the school coupons are set out, and the 
testatum clause of the former is as follows: 

"In testimony whereof, the said mayor and aldermen of Newbern hâve 
caused this bond to be signed by the mayor and counterslgned by the clerk of 
said board of mayor and aldermen, with the coi-porate seal attached, this third 
day of September, A. D. 1907." 

And the name and officiai title of the mayor, and similarly of the 
clerk as countersigning, are printed immediately under the testatum 
clause and also at the end of the form of coupon. The fîrst of thèse 
ordinances, hovvever, is the one containing the provision which it is 
claimed would inform an intending purchaser, not alone of the author- 
ity of the mayor and clerk to exécute the bonds, but also of the facts 
relied on to invalidate the bonds. It is stated in the preamble of that 
ordinance : 

"The élection heretofore ordered by the mayor and aldermen of Nevvbern 
to be held to ascertaln the vvill of the qualifled voters of the town of Newbern 
* * * as to whether or not the mayor and aldermen should issue the flfty 
thousand dollar (s) in coupon bonds as provided for in the acts of the Gen- 
eral Assembly * * * passed March 1?>, 1907 * * * was held on the 
16th day of April, and resulted in showing that a majority of ail qualified 
voters in said town favored the issuance of bonds as provided for in said. 
acts of the General Assembly, the resuit of said élection having been duly and 
regularly certified by the sherlfC of Dyer county * * * under whose super- 
vision the said élection was held. * * * " 

It is claimed that the sheriff was not the authorized officiai to super- 
vise and certify to the resuit of this élection, and that the présence of 
the names of the mayor and clerk on the bonds put intending purchas- 
ers upon inquiry as to the validity alike of the élection and the bonds. 
This view is sustained in Weil v. Newbern, supra, 126 Tenu, at pages 
257, 265, 148 S. W. 680, L. R. A. 1915A, 1009, Ann. Cas. 1913E, 25; 
and indeed it was there held that the statement contained in the ordi- 
nance that the élection was held by the sheriff "gave plenary informa- 
tion that it was a void élection, and that the board of mayor and alder- 
men of Newbern had no power to issue the bonds. There could, 
therefore, be no innocent purchaser or holder of such bonds." This 
was the resuit of the court's construction of certain statutes of Ten- 
nessee which »ppear in the record. One was passed February 10, 
1897 (Acts Tenn. 1897, p. 131), and its purpose is indicated by its title : 

"An act to secure pure élections by creating boards of comniissioners of 
élection in countles having a population less than .50,000 Inhabltants, com- 
puted by the fédéral census of 1S90, and any subséquent fédéral census, and 
detining the duties and powers thereof." 

While the opération of this statute was limited to a particular class 
of counties, it is clear that it was applicable to ail counties of the state, 
regardless of the number, falling within the class specified, and so was 
in that sensé a gênerai rather than a spécial law. Commissioners were 
to be appointed by the governor, for every county, and were to com- 
prise in each county "a board of three persons to be known as the com- 
missioners of élection." The commissioners of each county were re- 
quired "within sixty days prior to every élection to be held in their 
county, and in due time therefor, to appoint three judges for each and 
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eyery yoting place in their coimty, to superintend the élection at the pre- 
cinct or voting place for which said judges shall be appointed," and also 
within such time to appoint two clerks of élection for each of such vot- 
ing places. The commissioners were further authorized to appoint "the 
officer or officers of élection at each voting place to the exclusion of the 
sheriff" theretofore "possessing said power of appointment." Further, 
"the county courts, mayors, boards of mayor and aldermen and sheriffs 
of and in the said counties within the provisions of this act" were "di- 
vested of the authority to appoint judges or inspectors and clerks of 
élections," and ail statutes vesting such officiais with such power of ap- 
pointment, which were inconsistent with this provision, were repealed. 
The officer holding an élection was required to deliver the returns to 
the commissioners, who were to compile the returns at the court- 
house, and certify the resuit and also "to deliver to each person elect- 
ed a certificate of his élection." It is agreed that the census population 
of Dyer county was at the time now in question less than 50,000. 

Now, conceding that this statute, considered alone, would in terms 
embrace an élection, not merely for the sélection of local officers, but, 
also, for ascertaining the will of the electors concerning any question 
arising in a political subdivision of any county of the class erected by 
this statute, still(in view of the Newbern charter subsequently enact- 
ed), the concession is not determinative of the question whether the 
statute was exclusively applicable, or even applicable at ail, to the élec- 
tion hère in dispute. It was more than four years aftèr that statute 
was enacted that the town of Newbern was incorporated. The charter 
was granted on April II, 1901, and was entitled "A bill to incorporate 
the town of Newbern, in Dyer county, and to define its powers and 
provide for the élection of officers" (Acts Tenn. 1901, p. 1076), the cor- 
porate name being, as we hâve seen the "Mayor and Aldermen of New- 
bern." The act describes the boundaries of the corporation, provides 
for succession, and invests the corporate body with the usual attri- 
butes and powers of a municipahty. Section 6 of the act is in material 
part as follows (Id. 1081) : 

"Sec. 0. Be It further enacted, that the sheriff of Dyer county, after giving 
ten days' notice, shall by hiiiiself or one of his dcputles hold an élection in 
the town of >Jewbern on the third Tuesday of November, 1901, and said élec- 
tion shall lie hcld for the irarpose of electing mayor, aldermen, recorder, mar- 
shal, and the mayor, aldermen, recorder, and marshal elected at said time 
shall serve for two years. And thereafter, on the thlrd Tuesday of Novem- 
ber, there shall be an élection held for the purpose of electing a mayor, alder- 
men, recorder, and marshal for said town to serve for the ensuing two years, 
it being the intention of this act to ijrovide for the élection of a mayor, alder- 
men, recorder, and marshal of said town one In every two years. The poils 
shall be open at 10 o'clock a. m., and closert at 4 o'clock p. m., of that day. 
The board of mayor and aldermen rnay, by ordluance, make any additional 
provisions that may be found necessary to prépare for and conduct said élec- 
tion. If the sheriff fail to hold said élection at the time herein meutioned. It 
shall be his duty to hold it as soon thereafter as possible, giving the required 
notice. If there be no sheriff, or if no notice has been posted hy him on the 
tenth day hefore tlie regular élection, or if notices hâve been posted by him 
but he is not présent hiniself or deputy on the day of said élection ; then in 
either of said events, the coroner, or sonie person who may be appointed by 
the board of mayor and aldermen shall perforai ail the duties lu and about 
said élection required of the sheriff, » * * and the officers holding said 
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élection shall make out and deliver, wlthin three days, to each a certiflcate of 
their élection ; and the jiidges and clerks, after being sworn as provided by 
the élection laws of this state, shall perform simllar duties of judges and 
clerks in state and county élections. And after the votes are eounted and the 
results ascertained, the ofiicers holding said élection shall file poil lists and 
other papers showing the results of said élection, properly certlfled, with the 
recorder, who shall préserve them." 

Claim was made in Weil v. Newbern, supra, that this section con- 
ferred upon the sheriff of Dyer county the power to conduct ail cor- 
porate élections ; but it was held (126 Tenn. 250, 148 S. W. 680, L. R. 
A. 1915A, 1009, Ann. Cas. 1913E, 25) that while the section does pur- 
port to conf er such power, it does so "only in a spécial and limited way ; 
that is, for the purpose of electing a 'mayor, aldermen, recorder and 
marshal.' " It would seem that the resuit of this is to place ail élections 
in which the town of Newbern is alone interested under the control 
of the sheriff, except such as call for an expression of the town electors 
upon questions involving their own indebtedness and ultimate taxation, 
like the issue of municipal bonds, to defray the cost of purely local im- 
provements. 

It is insisted both that this construction, and that the conclusion 
drawn from it that the bonds are void in the hands of bona fide pur- 
chasers, are binding upon the fédéral courts. It is to be observed that 
the infirmity thus claimed to inhere in the bonds as a resuit of such a 
construction of the statute does net show that the electors did not in 
truth vote, and f avorably, upon the question of issuing the bonds ; nor 
does it show that the élection in fact held was not officially supervised 
and reported under apparent color of law; indeed, the contention is 
reducible to a claim of mistake made in officiais, that is, in having the 
sheriff instead of the commissioners of élection, to supervise the élec- 
tion and report its resuit. We say the claim is simply one of mistake, 
because there is not a suggestion of fraud or even unfairness in so ob- 
taining the expression, and the "order," of the voters respecting the 
issue and use of the bonds. Acts Tenn. 1907, p. 343, § 3. 

How far then are the fédéral courts bound by the décision in Weil 
V. Newbern? It is observable that the décision in that case was not 
rendered until after the presently contested bonds with their coupons 
had passed into the hands of bona fide holders for value, without notice 
of the defect in the élection now asserted ; and this court has held with 
référence to an analogous situation, that "the courts of the United 
States exercise an independent judgment." Rondot v. Rogers Tp., 99 
Fed. 202, 210, 211, 39 C. C. A. 462, 470. This was an apparent récog- 
nition of one of the settled exceptions to the gênerai rule that the féd- 
éral courts accept the interprétation of a state statute by the highest 
court of the state as settling the validity and meaning of the statute. It 
is manifest that the exception in that instance proceeded upon the prin- 
ciple that where a contract has been entered into in virtue of a state 
statute, a fédéral court obtaining jurisdiction of a question concern- 
ing the validity, effect, or obligation of the contract, will exercise an 
independent judgment, although "leaning to an agreement with the 
state court," where it appears that the décision of the state court was 
rendered after the rights involved in the controversy originated. Lou- 
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isville Trust Co. v. City of Cincinnati, 76 Fed. 296, 301, 22 C. C. A. 334 
(C. C. A. 6). The présent case need not, however, be rested alone up- 
on those décisions or the class they represent, for a question of gênerai 
commercial lavv arises hère which of itself calls for the independent 
judgment of the fédéral courts. It is of course thoroughly settled and 
understood that upon questions of gênerai law the décisions of the 
state courts are not controlling. Swift v. Tyson, 16 Pet. 1, 17, 10 L. 
Ed. 865 ; B. & O. R. R. v. Baugh, 149 U. S. 368, 370, 13 Sup. Ct. 914, 37 
L. Ed. 772, et seq. ; Burgess v. Seligman, 107 U. S. 20, 33, 34, 2 Sup. 
Ct. 10, 27 L. Ed. 359. As Mr. Justice Harlan said in Presidio Co. 
V. Noel-Young Bond Co., 212 U. S. 58, at page 73, 29 Sup. Ct. 237, 
at page 242, 53 L. Ed. 402 : 

"In respect of the doctrines of commercial law and gênerai .InriRprudence 
tlie courts of the United States will exercise tlieir own independent .ludyment, 
îind in respect to such doctrines will not be coutrolledby décisions based npon 
local sta tûtes or local usage, althougli, if the (luestion is bnlanced wlth doubt. 
the courts of the United States, for the salie of harmony, 'will lean to an 
agreenient of views wlth the state courts.' " 

It might therefore be conceded for présent purposes that the fédéral 
courts must, regardless of their own opinions, yield to the ruîing of 
the learned Suprême Court of Tennessee in Weil v. Newbern that 
the commissioners of élection, and not the sheriff of the county, vvere 
the proper officiais to conduct and report upon the élection in ques- 
tion ; but this concession would not require us to adopt the conclusion 
drawn from the ruling that the bonds are void in the hands of bona 
fide holders. Such a question as this was directly involved and de- 
cided in Pana v. Bowler, 107 U. S. 529, 2 Sup. Ct. 704, 27 L. Ed. 
424. It was there claimed that the township bonds in dispute had 
been sanctioned at an élection conducted by a moderator chosen by 
the electors présent, when it should hâve been presided over and the 
returns made by the supervisor, assessor, and collector of the town- 
ship (107 U. S. 539, 2 Sup. Ct. 704, 27 L. Ed. 424) ; and it appears 
that the Suprême Court of Illinois had held that this defect in the 
proceedihg rendered the bonds absolutely void. In the course of the 
opinion in the Pana Case it was said (107 U. S. 540, 2 Sup. Ct. 714, 
27 L. Ed. 424): 

"It is insisted that this court is bound to follow this décision of the Su- 
prême Court of Illinois and hold the bonds in question void. We do not so 
VTndcî'stand our duty. Wlierc the construction of a state constitution or law 
lias become settled by the décision of the state courts, the courts of the United 
States will, as a gênerai rule, accept it as evidejiee of what the local law is. 
Thus, we niay be required to yield against our owu judgment to the proposi- 
tion that, under the charter of the railway eompany, the élection in this case, 
which was held under the supervision of a moderator chosen by the electors 
présent, was irregular and therefore void. But we are not bound to accept 
the inference drawn by the Suprême Court of Illinois, that in conséquence of 
such irregularity in the élection the bonds issued in pursuance of it by the of- 
ficers of the township, which recite on their face that the élection was iield 
in accordance with the statute, are void iu the hands of bona fide holders. 
ïhis latter propoéltion is one which falls among the gênerai principles and 
doctrines of commercial jurisprudence, upon which it is our duty to form an 
Independent judgment, and in respect of which we are under no obligation 
to follow implicitly the conclusions of any other court, however learned or 
able it may be." 
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See, also, Supervisors v. Schenck, 72 U. S. (5 Wall.) 772, 774, 784, 
18 L. Ed. 556; Oregon v. Jennings, 119 U. S. 74, 94, 7 Sup. Ct. 124, 
30 L Ed. 323. 

[3, 4] It results that the fédéral courts must exercise an independent 
judgment upon the question whether the town of Newbern is estopped 
to deny, as against the plaintiff, that thèse bonds were issued con- 
formably, in ail respects, with the récitals therein contained. It is 
admitted, and is to be borne in mind, that the town of Newbern was 
clothed with power to issue just such bonds as thèse upon the ap- 
proval of a majority of its electors; that the town, through steps in 
fact taken by its board of mayor and aldermen and its electors, sought 
to exercise the power and to issue the bonds; and that the plaintiff 
is an innocent holder of the securities sued on, for value and without 
actual notice of any defect in the proceedings in virtue of which the 
bonds were put into circulation. We are therefore not concerned 
with a question that might arise in a case, such as bas in substance 
been suggested for illustrative purposes, where, either in the présence 
or in the absence of power to issue bonds no steps are in fact taken 
by the appropriate municipal agencies to exercise such a power, the 
executive officers fraudulently, though formally, exécute bonds and 
dispose of them in the name and under the pretended promise and 
récitals of the municipality. In the présent case it is admitted, as we 
hâve seen, that estoppel could not be escaped if the bonds had been 
signed by the mayor and aldermen of Newbern; this admission was 
rightly made. Presidio County v. Noel-Young Bond Co., supra, 212 
U. S. at pages 64, 65, 67, 29 Sup. Ct. 237, 53 L. Ed. 402. The efforts 
made hère to avoid estoppel are bottomed upon the fact that the au- 
thority of the mayor and clerk to exécute the bonds does not appear 
in the statutes but only in the ordinances, and, consequently, that in- 
tending purchasers were bound at their péril to examine thèse ordi- 
nances. This does not question the genuineness of the signature of 
either of thèse officiais; nor does it question the genuineness of the 
corporate seal which appears on the face of the bonds; indced, it is 
not claimed that the bonds were not in truth signed and sealed by 
thèse officiais ; and, f urther, the record contains an admission "that 
the lithograph signatures on the coupons are lithographie facsimiles 
of the signatures" of the mayor and clerk. The natural inference 
arising from the présence of thèse virtually admitted officiai signa- 
tures and seal is that the officers acted with due authority ; moreover, 
this is the prima facie effect in an evidential sensé; and in such 
cases the uniform course of décision in the Suprême Court of the 
United States bas been to treat the signatures of the executive officers 
and the seal of a municipal corporation as importing authority so to 
exécute the bonds, and this, too, where the authority of the signatory 
officers has not appeared in the statutes. Thus, in Von Hostrup v. 
Madison City, 68 U. S. (1 Wall.) 291, 297, 17 L. Ed. 538, Mr. Justice 
Nelson said: 

"Another objection taken Is, that tbe provlso requiring a pétition of two- 
tLirds of the citizens, who were freeholders of the city, was not complied with. 
As we hâve seen, the bonds signed by the mayor and clerk of the city recite 
on the face of them that they were issued by virtue of an ordinance of the 
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common couneil of tîie clty, passed September 2, 1852. This concludes the 
clty as to any irregularities that niay hâve existed in carrying into exécution 
the Power granted to Subscribe the stock and issue the bonds, as has been 
repeatedly held by this court." 

In Hackett v. Ottawa, 99 U. S. 86, 95, 25 L. Ed. 363, it appears 
that the bonds in question contained récitals of their issue in virtue 
of the charter and certain specified ordinances of the city, but that 
the bonds had been executed by the mayor and tlie clerk and authen- 
ticated by the corporate seal; and in the course of the opinion Mr. 
Justice Harlan said : 

"Such a représentation by the constltuted authorities of the city, under its 
corporate seal, would naturally avert suspicion of bad faith upon their part, 
and induce the purchaser to omit an examination of tlie ordinances themselves. 
It was, substantially, a déclaration by the city, wlth the consent of a majority 
of its légal voters, that purchasers need not examine the ordinances, since 
their title indicated a loan for municipal purposes. The city is therefore 
estopped, by its own représentations, to say, as against a twna fide holder of 
the bonds, that they were not issued or used for municipal or corporate pur- 
poses. It eannot now be heaxd, as against him, to dispute their validity. 
* * * It would be the grossest injustice, and in conflict with ail the past 
utterances of this court, to permit the city, havlng power under some circuni- 
st-ances to Issue negotiable securities, to escape liability upon the ground of 
the falsity of its own représentation, made through ofBcial agents and under 
its corporate seal, as to the purposes with which thèse bonds were issued." 

The ruling in that décision was followed, in respect of bonds sim- 
ilarly signed, in Evansville v. Dennett, 161 U. S. 434, 435, 444, 16 
Sup. Ct. 613, 40 L. Ed. 760; and this is likewise true of the ruling 
made in Waite v. Santa Cruz, 184 U. S. 302, 304, 315 to 319, 22 
Sup. Ct. 327, 46 L. Ed. 552. See, also, Myer v. City of Muscatine, 
68 U. S. (1 Wall.) 384, 388, 17 L. Ed. 564; City of Lexington v. But- 
ler, 81 U. S. (14 Wall.) 282, 295, 20 L. Ed. 809; Grand Chute v. 
Winegar, 82 U. S. (15 Wall.) 355, 358, 373, 21 L. Ed. 170; Coni- 
missioners, etc., v. Thayer, 94 U. S. 631, 632, 642, 24 L. Ed. 133 et seq. 

Furthermore, Fairfield v. Royal Independent School Dist., 116 Fed. 
838, 54 C. C. A. 342 (C. C. A. 8), reviews and reverses the décision be- 
low, which is reported in (C. C.) 111 Fed. 453, 455, and where it ap- 
pears that the président and secretary of the board of directors of the 
school district were authorized by resolution of the board to issue and 
deliver the bonds in dispute, and we do not discover that such author- 
ity otherwise existed. Judge Sanborn, in announcing the opinion of 
the Circuit Court of Appeals, stated the question thus (116 Fed. 840, 
54 C. C. A. 344) : 

"Is a bona fide purchaser of municipal bonds, which recite that they were 
issued in pursuance of a statute authorizing the municipality to issue them 
for a lawful purpose, and in conformity with an ordinance or a resolution of 
a specifled date, which discloses the fact that they were issued for an unlaw- 
ful purpose, charged with notice of the ternis and contents of the ordinance 
or resolution?" 

After stating that the question was not new, and commenting upon 
décisions there cited, the learned judge said (116 Fed. 843, 54 C, C. 
A. 347) : 

"Thèse décisions and opinions of the Suprême Court eonclusively answer 
the question presented in this case, and render any independent discussion of 
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It unnecessary and useless. Tbey demonstrate the iact that, so far at least 
as tlie fédéral courts are concemed, It is now the settled law of thls coutitry 
that a bona fide purchaser of municipal bonds, wMch recite that they were is- 
sued in pursuanee of a statute which authorized the municipality to send them 
forth for a lawful purpose, and which. also recite that they were issued in 
conformity with an ordinance or resolution whose date or title is specifled in 
the récital, which, If read, would disclose the fact that they were issued for 
an unlawful purpose, Is not charged with notice of the terms or contents of 
the ordinance or resolution, and the municipality cannot avail itself of the 
facts there disclosed to defeat Its bonds." 

It must be said that thèse décisions do not distinctiy discuss the 
question whether the présence of the officiai signatures of corporate 
executive ofïicers, accompanied by the corporate seal, puts purchasers 
on iflquiry as to the authority of those officers; but if the décisions 
mean what they say, it is certain that an intending purchaser of the 
bonds now in dispute might safely hâve reHed upon the bonds them- 
selves both as to the verity of their récitals and the authority of the 
executing officers. To be spécifie, the intending purchaser was not re- 
quired to look into the ordinance which is referred to in the récitals 
of the bonds in order to gain protection under a good faith purchase, 
Mrithout actual notice of the infirmity claimed in respect of the élection. 
This, it may be remarked, vi^ould undoubtedly be true as to purchases 
of bonds of a private corporation, bearing the guaranty of a railway 
company whose président and secretary, under its seal, had executed 
the guaranty (Louisville, etc., Ry. Co. v. Louisville Trust Ce, 174 U. S. 
552, 574, 575, 19 Sup. Ct. 817, 43 L. Ed. 1081) ; though it is to be noted 
that while considering the rule applicable to private corporations and 
the décision in Royal British Bank v. Turquand (1856) 6 El. & Bl. 327, 
Mr. Justice Gray, apparently relying upon such familiar cases as Knox 
County v. Aspinwall, 21 How. 539, 545, 16 L,. Ed. 208, said: 

"And the justices of this court, while dlffering among themselves in the ap- 
plication of the prindple to municipal bonds, hâve always treated Eoyal 
British Bank v. Turquand as well decided upon its facts." 

It is true that this would indicate that the learned justices had not 
always been in harmony as respects the application of the principle 
to municipal bonds; yet we do not find anything to modify the 
Suprême Court décisions before cited in that behalf. 

We are not unmindful of what was said by this court in Rondot v. 
Rogers Tp., supra, 99 Fed. 212, 39 C. C. A. 462, to the effect that 
a purchaser accepting a township bond signed by the superviser and 
treasurer of the township "ran the risk of the actual existence" of 
authority in such officers to exécute the bonds ; but it does not seem 
to bave been claimed by the défendant in that case that an intending 
purchaser was required to examine any of the proceedings of the 
board for the purpose of ascertaining the existence or not of author- 
ity in the signing officers; on the contrary, évidence was offered on 
the question of whether a resolution vesting such authority was ever 
adopted. The précise question then with which we are now concerned 
does not seem to hâve arisen in that case; indeed, in view of the 
décisions of the Suprême Court above cited, we cannot think that it 
was intended in the Rondot Case to décide that if a resolution vesting 
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authority had exîsted, it was necessary that it should hâve been ex- 
amined prior to the purchase of a bond. It cannot be forgotten that 
one of the peculiar features of the instant case is that the défendant 
in effect admits the existence of authority in the mayor and clerk to 
exécute the bonds, since it insists that if a purchaser had examined 
the ordinance he would hâve discovered this authority, as well as the 
fact that the vote was supervised by an ofïicer subsequently held to 
hâve been without authority. Surely the fédéral rule of décision 
pointed out, shows that such a défense as this is not sufficient to 
discrédit tbc présent bonds. 

[5] It is claimed that the bonds are invalid because of certain 
changes that were made in the form, fixed by ordinance. The 
form so fixed made the bonds payable in New York City, and before 
the bonds were executed the place of payment was made definite by 
the insertion of the name of the Hanover National Bank of that city. 
The other altération complained of is an addition that was made at 
the end of the récitals before exécution of the bonds, to the effect 
that the total debt of the town including the bonds in question did not 
exceed any limit of indebtedness prescribed by the laws of the state, 
and that provision for the levy of an annual tax sufFicient to pay the 
principal and interest upon the bonds as they fall due, had been made 
and would be duly levied upon ail the taxable property in the town. 
We are not impressed with the contention that thèse changes amount 
to material altérations ; neither could aff ect the identity of the con- 
tract or otherwise operate to the préjudice of the town, The first 
operated to the benefit and convenience of the maker of the bonds ; 
and the other in no way changed the nature or the amount of the 
maker's obligation, and, moreover, the bond in its original form 
otherwise distinctly pledges "the full faith, crédit and revenues" of 
the town. Thèse matters seem to us too plain to require citation of 
décisions, though we call attention to the following: As to the first 
insertion. Major v. Hansen, 16 Fed. Cas. No. 8,982 by Judge Drum- 
mond ; Shuler v. Gillette, 12 Hun (N. Y.) 278, 281 ; as to the second, 
Commonwealth v. Emigrant Industrial Savings Bank, 98 Mass. 16, 
17, 93 Am. Dec. 126; Crawford v. Dexter, 5 Sawy. 201, 204, Fed. 
Cas. No. 3,368. 

[6, 7] It is contended that the board of mayor and aldermen never 
authorized the mayor and clerk, or any one else, to deliver the bonds. 
It is fairly to be deduced from the évidence concerning the disposition 
made of the entire issue of bonds ($50,000), that they were sold and 
delivered through proper représentatives of the town to Hays & Sons 
of Cleveland, Ohio; that Hays & Sons paid for 11 of tlie street, 
light and water bonds, and returned to the town the remaining 14 
bonds of that issue which were then sold to others, but tliat the school 
bonds were neither paid for nor returned. It is plain enough that 
the représentatives of the town dealt with Hays & Sons on the theory 
that they were solvent ; this was the mistake and the misfortune alike. 
So far as the record discloses, tliere is no suggestion of fraud in the 
transactions save only through charges made against Hays & Sons 
after discovery of the fact of their insolvency. The décisive point, 



EBBER V. UNITED STATES 221 

however, is that the validity of the plaintiff's title to the securities 
hère involved does not dépend upon the transactions with Hays & 
Sons. We think the finding made by Judge McCall, to the effect that 
the plaintifif became the owner of the coupons in suit for value and 
in due course, is sustained by the évidence ; every coupon sued on 
passed from the hands of Hays & Sons to bona fide holders, before 
maturity and for value, in transactions conducted in due course and 
without notice on the part of such holders of any of the defects now 
claimed and relied on respecting the issue and sale of the bonds. This 
alone brings the case well within the rule laid down in Cromwell v. 
County of Sac, 96 U. S. 51, 52, 57, 59, 24 L. Ed. 681 ; and it is to 
be observed that the bonds there in controversy w^ere issued for the 
érection of a courthouse and were delivered to the contractor, but 
that "a courthouse was never constructed by the contractor or any 
other person pursuant to the contract." Further, the uniform Ne- 
gotiable Instruments Act existed as a law of Tennessee when thèse 
bonds were authorized and issued (Acts Tenu. 1899, p. 140), and 
section 16, p. 144, provides that where a negotiable instrument "is in 
the hands of a holder in due course, a valid delivery thereof by ail 
parties prior to him, so as to make them liable to him, is conclusivelv 
presumed." Buzzell v. Tobin, 201 Mass. 1, 2, 86 N. E. 923; Massa'- 
chusetts Nat. Bank v. Snow, 187 Mass. 159, 163, 164, 72 N. E. 959; 
Madden v. Gaston, 137 App. Div. 294, 296, 121 N. Y. Supp. 951; 1 
Daniel on Neg. Insfe (6th Ed.) § 838. 

[8] We do not understand, in view of the motions made respectively 
by plaintiff and défendants for a directed verdict, that the action of 
the trial judge in treating the case as withdrawn from the jury and 
submitted to the court on both the f acts and law is questioned ; but 
if any of the assignments of error were so intended, they hâve not 
been argued and so must be regarded as waived. 

Upon ail thèse considérations, and with great déférence to the 
learned Suprême Court of Tennessee, we hold that the défendant is 
estopped to deny the récitals contained in the bonds from which the 
coupons in issue were detached. An order will therefore be entered 
affirming the judgment, with costs. 
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No. 262. 

1. Ckiminal Law (g=3510 — Evidence — Accomplice's Testimony. 

In tlie fédéral courts a conviction maj' be had ou the testlmony of an 
accoiuplice without corroboratlon. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. §§ 1124- 
1126; Dec. Dig. ®=j510.] 

<g:::oFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dige^ts & Indexes 
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2. Criminal Law <S=1056(1) — Appeai- — Présentation or Grounds of Ee- 

viEw IN Court Below — Necessity. 

Where no exception Is takeii, the propriety of Instructions cannot be 
reviewed. 

[Ed. Note.— For otlier cases, see Criminal Law, Cent. Dig. §§ 26G8, 2670; 
Dec. Dig. <S=3lOô6(l).] 

3. CONSPiEAOY iS=345 — Proseoution — Evidence — Admissibilitt. 

It was cliarged tliat défendant, witli otliers, entered into a conspiraey 
to purcliase goods on crédit through a flctltlous company, dispose of them, 
and retain tlie proceeds, witliout making any payment, and tbat to ef- 
fect their sclieme défendant and his co-conspirators gave tliemselves and 
corporations in vrliicli tlioy were interested as références for tlie fictitious 
purchaser, answered the références, recommending crédit, acquired tlie 
goods, and dlsposed of them without payment. The mails were shown 
to hâve been used in carrying on thèse frauds. Défendant was conduct- 
ing a business under the uame of the Photo Play Coupon Corporation, 
and in connection with that business purchased goods from dealers who 
BOld to the flctltlous company. One of the conspirators testified that 
letters to their dupes were sent out every week, and that défendant was 
a party thereto. Ileld, that correspondence between défendant and those 
from whom he and the fictitious company purchased was admissible to 
show that he knew of their existence, but it was improper in such case 
to show that défendant had not paid for goods wliich he purchased for 
himself. 

[Ed. Note. — For other cases, see Conspiraey, Cent. Dig. §§ 100-104; 
Dec. Dig. <©=>45.] 

4. Ceiminal Law ©=3424(1) — Evidence — Admissibilitt — Conspirators. 

In a prosecutlon for conspiraey, in which the mails were used in con- 
nection with the seheme to defraud, déclarations made by one of the con- 
spirators, implicatlug défendant at a time when the conspiraey had ended, 
two of the conspirators being in jail and déclarant being under subpœna 
to appear before the grand .iury, were inadmissible a,s against défendant, 
and letters identifled by such déclarant should not be received. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1002, 1006, 
1008, 1010; Dec. Dig. <S=5424(1).] 

Hough, District Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Emil Erber was convicted under Criminal Code (Act March 4, 1909, 
c. 321) §§ 37, 215, 35 Stat. 1096, 1130 (Comp. St. 1913, §§ 10201, 
10385), of conspiraey, and of using the mails in connection with a 
seheme to defraud, and he brings error. Reversed and remanded. 

This cause cornes hère on a writ of error to review a judgment 
convicting plaintiiï in error (hercafter Called Erber or défendant) on 
four counts of an indictment; three charging violation of section 215, 
and one charging violation of section 37, of the United States Criminal 
Code. 

C. H. Griffiths, of New York City, for plaintiff in error. 
H. Snowden Marshall, U. S. Atty., and F. M. Roosa, Asst. U. S. 
Atty., both of New York City. 

Before COXE, Circuit Judge, and HOUGH and MAYER, District 
Judges. 

iSz^For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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MAYER, District Judge. Défendant was tried on an îndictment 
containing five counts; four of which charged a violation of section 
215, and one of section 37 of the Criminal Code of the United States, 
Défendant was indicted jointly with seven other persons, viz., Zipper, 
Stavsky, Starr, Mandelbaum, Nadelman (alias Nadel), Shapiro, and 
Wetstein. Starr and Shapiro were never apprehended. Mandelbaum, 
Nadelman, and Wetstein pleaded guilty the day the trial began, and 
were witnesses for the United States, and as to them sentence was 
suspended. Erber, Zipper, and Stavsky were tried. The first count 
was taken from the jury, and on the remaining four counts the jury 
found Zipper and Stavsky not guilty, and Erber guilty, and thereafter 
the court sentenced Erber to serve a term of imprisonment. 

The first four counts of the indictment are ûie same, except that 
a dififerent letter is alleged to hâve been mailed or received in each 
of the separate counts. Thèse counts charge, in brief , that the défend- 
ants formed a scheme to defraud and for obtaining merchandise, by 
means of false and fraudulent prêteuses, représentations, and prom- 
ises, from various concerns by organizing a business to be known as 
the Manhattan Merchandise Company, and in the name of that Com- 
pany to secure merchandise on crédit. It is alleged as part of this 
plan that various persons and companies were given as références who 
would give satisfactory références regarding their prier transactions 
with the Manhattan Merchandise Company, even though they had no 
such transactions; and it is further alleged that the défendants did 
not intend to pay for the goods received, but intended to sell them 
and couvert the moneys received therefor to their own use and ben- 
efit. The fifth count of the indictment charges that each of the de- 
fendants entered into a conspiracy to devise the scheme described in 
the other counts of the indictment. 

The testimony ofïered by the United States showed that the idea of 
starting a company was first talked over between Starr, Shapiro, Na- 
delman, and Wetstein. Starr, Shapiro, and Nadelman previously had 
been associated together in a scheme to start and carry on a business 
known as the Pan-American Supply Company. Nadelman had filed 
the certificate required under the New York statute to conduct a busi- 
ness under the désignation of a "company." A false financial state- 
ment was to be made to the commercial agencies to procure crédit and 
such a statement was made by Nadelman, but the scheme was not suc- 
cessful, and Wetstein, a friend of Nadelman's, went into this busi- 
ness, and Nadelman, as he says, "got out." Wetstein took the name 
of Excelsior Manufacturing Company. 

Nadelman testified that, a few days before he met Erber, he had a 
talk with Starr and Shapiro about starting another business, and Wet- 
stein also testified to a conversation at the Excelsior Company office 
with Starr and Nadelman, at which Shapiro was présent. From this 
conversation it appeared that Nadelman was to open a store and pay 
the first month's rent, that one Kohler, who knew "how to run such 
a business," and "a party up in Forty-Second street" were to pay fur- 
ther expenses, that fifty per cent, of the profits were to go to Nadel- 
man, Starr, Shapiro, and Wetstein, and 50 per cent, to "Forty-Second 
Street." 
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Kohler, who, according to the évidence, was the deviser of the 
scheme, or, in any event, an important participator, was not indicted, 
and was not called as a witness, altliough during the trial he was pre- 
sumably in the jurisdiction, and, as the proseciiting attorney swore on 
cross-examination "available at any time," and at large on a suspended 
sentence after conviction of some préviens offense in the District 
Court for the Southern District of New York. 

Erber was conducting a business of his own at the Long Acre Build- 
ing on Broadway near Forty-Second street, known as the Photo 
Play Coupon Corporation and the United Coupon Corporation. This 
business consisted in selling trading stamps and coupons to merchants 
who gave thèse tokens to their customers to induce the public to trade 
at certain stores. So far as the record discloses this business of Er- 
ber was a lawful enterprise and some months before the transactions 
hère referred to, Erber had sued Kohler in the State Court (presum- 
ably the New York Suprême Court), and had obtained an injunction 
against Kohler or his company, which was conducting a rival business. 
What the controversy was does not clearly appear, and in any event 
is hère immaterial. 

In this way (according to Erber), and later through a broker, who 
brought Kohler to Erber on a proposition to take over Kohler's coupon 
business, Erber became acquainted with Kohler, with the resuit that 
Kohler ultimately took desk room in Erber's office. After Erber be- 
came acquainted with Kohler, Mandelbaum, who was Kohler's nephew, 
worked for Erber getting orders for the Photo Play Company. He 
had known Starr for several years. There is no testimony that Erber 
ever saw Zipper or Stavsky. 

Without setting forth at length the détails of their testimony and 
its indefinite character in some respects, the three accomplices, Nadel- 
man, Wetstein, and Mandelbaum, testified in effect that Kohler, Wet- 
stein, Nadelman, Starr, Shapiro, and Erber, at Erber's office, devised 
the scheme whereby Nadelman, under the name of Nadel, was td 
file a certifîcate in the New York county clerk's office under the name 
of Manhattan Merchandise Company, and order goods for which they 
would not pay, giving as crédit références Wetstein's Excelsior Man- 
ufacturing Company, Zipper Bros, of which concern défendant Zip- 
per was a member, and New York Crédit House, of which Stavsky 
was proprietor. Wetstein, Zipper, and Stavsky were to answer thèse 
références favorably, to the effect that they had dealt with Manhattan 
Merchandise Company and that the company had good crédit up to 
certain amounts. The profits were to be divided half and half, as 
stated supra, the "Eorty-Second street" group being Kohler, Mandel- 
baum, and Erber. 

Nadelman filed the certificate, opened a store, goods were ordered, 
and références given and answered as per scheme. The goods were 
not paid for, but were sold at sacrifice priées and the proceeds appro- 
priated. Nadelman testified that he signed letters which were drawn 
up by Erber at night, and the two other accomplices testified, though 
unable to give spécifie instances, that Erber had answered références 
and written letters. The nearest approach to any proof that Erber 
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mailed any letters was Mandelbaum's statement referring to letters 
generally, "They were mailed out. I also mailed some. Two or three 
times a week I guess they were mailed." There was no évidence that 
Erber ever received any money and Mandelbaum said : 

"I iiever gave Mr. Erber any money. I never saw any one give Mr. Erber 
any money." 

[1] Nowhere in the record is there a scintilla of évidence corrobo- 
rating the testimony of the three accomplices against Erber, except, 
possibly, in regard to the Pocket Umbrella Company, hereinaf ter men- 
tioned. Such corroboration is not necessary in the United States 
courts, although f requently required by state statutes ; but the absence 
of corroboration gives emphasis to the errors which we think compel 
a reversai of the judgment of conviction in a case where the attitude 
of the accomplices is vividly portrayed by Nadelman's answer on cross- 
examination, "I am trying now to save myself from further imprison- 
ment." 

Erber took the stand, and denied every essential élément of the 
testimony adduced by the government, admitting, however, that some 
17 years prior to bis trial, when a youth of 17 or 18, he had pleaded 
guilty to some charge of embezzlement in connection with his employ- 
ment as a post office clerk and consequently had served a sentence in 
a reformatory. 

With this sharp conflict as to the facts and this uncorroborated tes- 
timony, the case — and properly so — went to the jury. After retiring, 
"the jury," as the record states, "returned into court and stated that 
they were unable to agrée; that they stood six to six. They asked 
for further instructions." We are not enlightened as to what the re- 
quest of the jury was, but from the additional instructions of the trial 
court, it is apparent that further light was sought as to the weight ta 
be accorded to the testimony of accomplices. 

[2] As no exception was taken to the additional instructions, they 
cannot be reviewed, but the incident is mentioned because affirmance is 
urged by the government on the ground that the error infra largely 
relied on by défendant was "merely a fact to be considered with the 
other évidence in the case," and that "it is not believed that there can 
be a question of a doubt as to Erber's guilt." 

Of the numerous amended assignments of error, we think that con- 
sidération of the group relating to the Photo Play Company and of 
the admission of the letters referred to in assignment No. 16 will be 
sufficient. 

[3] 1. One of the firms from which Manhattan Merchandise Com- 
pany had ordered and not paid for goods was the Pocket Umbrella 
Company of Findley, Ohio. After the vvitness Hyan, manager of the 
Pocket Umbrella Company factory, had testified as to transactions 
with the Manhattan Merchandise Company, the following occurred : 

"Q. I show you Government's Exhlblts 37, 38, 39, and 40. Can you tell 
me what those exhlblts are? 

"Mr. Jordan: I objeet. They state for themselves, if your honor please. 

"The Court: He may answer, if he can identify them, whether he ever saw 
them before ; what they are. 

234 F.— 15 
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"Mr. Jordan: Exception. 

"A. Thls is correspondenee or letters received by tlie Pocket UmTirella Com- 
pany from the Photoplay Coupon Oompariy of New York, an order for um- 
brellas, and the answer. 

"Mr. Jordan: I move that * * ♦ ail the answer be stricken out as in- 
compétent, irrelevant, and immaterial, not embraced withln the issues in tliis 
case. 

"The Court: Who is this communication to? 

"Mr. Koosa: From the Photoplay Coupon Company, wliere Nadelman tes- 
tifies that thèse letters were written. I offer them in évidence to show that 
Erber himself was communleating wlth thèse people at the same time he 
was communicating under the name of the Manhattan Merchandise Com- 
pany, and that he got goods, and dld not pay for them. 

"Mr. Jordan: * » * i gubmit that it can Jiave no bearing upon the is- 
sues involved in this case. 

"The Court: Doesn't it lead up to or introduce any correspondenee between 
them and the Manhattan Merchandise Company? 

"Mr. Jordan: Mot the slightest. Hère was a corporation doing business, 
and the corporation Is doing business now. 

"The Court: AVhat is the purpose of this. 

"Mr. Roosa: I want to show Erber's knowledge of thèse particular' com- 
panies the Manhattan Merchandise Company was doing business with. Hère 
are some letters w'ritten to the Pocket Umbrella Company. Nadelman tes- 
tifles that Erber wrote the letters and signed them. Now hère we hâve the 
Photoplay Coupon Company, letter signed by Erber, correspondlng with this 
same company, and getting goods on crédit, for whicli he does not pay. 

"The Court: Are you going to show anyï connection? Thèse are entirely 
différent transactions, I don't know any reason why Erber should not do 
business with them. 

"Mr. Roosa : I slmply want this correspondenee identifled. 

"The Court: If that is ail, I will overrule the objection, 

"Mr. Jordan: I object to his getting this before the jury. I respectfully 
except. 

"This Govemment's Exhibit 39 was a letter we received from the Photo- 
play Coupon Company, and this is a copy of our roply and Government's Ex- 
hibit 37 is a copy of the letter received, 38 a copy of our reply ; in other words 
the correspondenee that passed between us. 

"The Court: Thèse are merely introduced for identiiication. 

"Mr. Roosa: For identification at the présent time. 

"Q. Did you shlp any goods to the Photoplay Coupon Corporation? 

"Mr. Jordan: That I object to as incompétent, irrelevant and immaterial. 

"The Court: I will overrule the objection, and you may hâve your excep- 
tion. I assume that counsel will connect it. 

"Mr. Jordan: He cannot connect it. 

"The Court: That remains to be seen. If he does not you may move to 
strike it out. This is a conspiracy case, and conspiracies may be shown by 
circumstances and detached instances whieh, if taken ail together, point be- 
yond a reasonable doubt to the corpus delicti ; why, it is compétent testimony, 
the court can never anticipate what effect an isolated fact or circumstances 
might hâve, when considered with ail the other évidence in the case. 

"Mr. Jordan: I except to the ruling. 

"The Court: Very well. 

"Q. (Last question read) A. Tes, sir. Q. What was the value of the goods? 

"Mr. Jordan: Objected to as before. 

"The Court: I will overrule the objection. 

"Mr. Jordan: Exception. 

"A. I think about $250 worth. 

"Q. Did you get pald for those? A. No, sir. 

"Mr. Jordan: Objected to upon the same ground. Overruled. Exception. 

"Q. You say no, sir. A. No, sir." 

Later the witness Taylor, after testifying to transactions of the 
Economy Manufacturing Company of Philadelphia with the Manhat- 
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tan Merchandise Company, stated in answer to a question of the pros- 
ecuting attorney : 

"Exhibits 55, 56, 57, 58, 59, 60, 61, C2, 6?., 64, and 65 is correspondence from 
the Photoplay Coupon Corporation and carbon copies of our replies to them." 

Thereupon the record continues : 

"Q. Did you ship them any goods? 

"Mr. Jordan: That I object to as immaterial, Irrelevant, and incompétent. 

"The Court: Do you purpose to connect it up with any one to malse it 
relevant to this Issue? 

"Mr. Roosa: It is the same thing vve had before in regard to the Pocket 
Umbrella Company, to show that Erber was communicating at just about the 
same time with the same companies the Manhattan Merchandise Company 
was communicating with and in the same office. 

"By the Court: Q: Was that correspondence conducted in the same way? 
And the letters sent by mail? A. Yes sir; I personally attended to the re- 
ceipt of the correspondence and know it came through the mail. 

"The Court: I will overrule the objection. 

"Mr. Jordan: I respectfuUy except. 

"By Mr. Roosa: Q. Did you ship any goods to them? A. Just a line of 
samples. They ordered other goods." 

The exhibits referred to were not offered nor received in évidence, 
although in the présence of the jury the statement supra was made, 
"Now, hère we hâve the Photo Play Coupon Company letter signed 
by Erber, corresponding with this same company, and getting goods 
on crédit for which he does not pay." At the conclusion of the gov- 
ernment's case, counsel duly moved to strike out ail this testimony of 
Hyan and Taylor, which motion was denied, and exception taken. 

"In so far as the testimony showed that Erber knew of the exist- 
ence of the Pocket Umbrella Company and the Economy Manufac- 
turing Company, as evidenced by the fact that he had corresponded 
with them, it was admissible for the reason that such testimony was 
some évidence to corroborate the testimony of Nadelman as to the 
writing of letters to the same concerns with which Manhattan Mer- 
chandise Company had dealt. But the testimony as to nonpayment to 
the Pocket Umbrella Company and the shipment by the Economy Man- 
ufacturing Company was entirely irrelevant. In the one case the fact 
that the goods were not paid for was plain, and in the other the pur- 
pose and efïect were clearly to create a like inference. As the trial 
court truly said: 

"We are not suing on an open account. We are not trying to establish a 
debt." 

The resuit of the testimony was to produce an atmosphère unfavor- 
able to défendant because he had not paid his debts, and its admission 
was error within the principle referred to in the Baron transaction in 
Scheinberg v. United States, 213 Fed. 757, 130 C. C. A. 271, Ann. 
Cas. 1914D, 1258. On the évidence there was a complète failure to 
show any unlawful scheme devised by Erber in connection with his 
Photo Play Coupon Company, and so the prosecution in its brief 
admits when, referring to Marshall v. United States, 197 Fed. 513, 
117 C. C. A. 65, it States: 

"In the Marshall Case évidence of a separate contemporaneous fraudaient 
scheme was introduced; in this case oiily one isolated fact which would pos- 
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sibly be objeeted to was Introduced, nainely, tliat the goods recelved by tlie 
Photo Play Coupon Company from the Pocket Umbrella Company had not 
been paid for ; not a separate scheme, and not even a criminal offense, but 
merely a fact to be considered In connection with the other évidence in tlie 
case." 

Whatever may be the view of the courts as to the occasion when 
and the extent to which testimony as to similar transactions are ad- 
missible (and this court has expressed its views as to this statiite in 
the Marshall Case, supra), the transaction must always be similar or 
substantially so. Mayer v. People, 80 N. Y. 364 ; People v. Shulman, 
80 N. Y. 373, note ; United States v. Budd, 144 U. S. at page 164, 
12 Sup. Ct. 575, 36 L. Ed. 384; People v. Thompson, 212 N. Y. at 
page 251, 106 N. E. 78, E. R. A. 1915D, 236, Ann. Cas. 1915D, 162; 
Fish V. United States, 215 Fed. at page 551, 132 C. C. A. 132, L. R. 
A. 1915A, 809; People v. Marrin, 205 N. Y. 281, 98 N. E. 474, 43 E. 
R. A. (N. S.) 754; Boyd v. United States, 142 U. S. at page 457, 12 
Sup. Ct. 292, 35 E. Ed. 1077. 

[4] 2. At the conclusion of the cross-examination of Zipper, the 
government offered in évidence seven letters written by merchants to 
the New York Crédit House, asking for information as to the crédit 
of Manhattan Merchandise Company, and containing answers to thèse 
inquiries, signed New York Crédit House, but not satisfactorily prov- 
ed. The court excluded thèse letters. Thereupon the prosecuting 
attorney took the stand and testified to a conversation with Stavsky. 
Stavsky had testified that he had refused tO' answer thèse letters in 
response to Starr's insistence. In the conversation with the prosecut- 
ing attorney there was no statement by Stavsky that he signed thèse 
letters. 

"I asked hlm" testified the prosecuting attorney, "concerning tlie références, 
aud he made no déniai that he had assigned thèse références. * * * i 
will not say he said he did not or did reçoive them, and the reason was that 
I tooli it for granted." 

The contention of the government is somewhat novel. This spécu- 
lation is indulged in : 

"Since the request for références were in fact answered, as shown by the 
testimony of the witnesses receiving them, it is plain to be seen what probably 
happened, if Stavsky's testimony is true — namely, that uixin Stavsliy's re- 
fusai to answer the request for références, they were answered by Starr or 
Erber, in the same nianner as Wetstein testified was donc in tlie case of re- 
quests recelved by his company." 

At the time when this conversation took place, Nadelman and Wet- 
stein had been arrested and were in the City Prison, and a grand jury 
subpœna had been sent to Stavsky who, being ill, had not responded 
and then the prosecuting attorney, with a post office inspecter, visited 
Stavsky's home and held the conversation above referred to. The 
alleged conspiracy manifestly was at an end, and admissions or con- 
fessions by Stavsky then under subpœna to appear before the grand 
jury, were clearly not admissible against his alleged co-conspirators.^ 

1 NoTK.— The récent case of Stager v. U. S., 2.'î.3 Fed. 510, C. C. A. -— . 

while not in point as to the facts, is a useful référence as to déclarations of 
couspirators. 
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Nevertheless, at the urgent solicitation of the government and over 
objection, the seven letters were admitted against Erber and excep- 
tion was taken. 

We :ire of opinion that the admission of thèse letters was error, and, 
as we cannot say upon this record that this évidence and that relating 
to the Photo Play Coupon Company was not prejudicial, the judg- 
ment is reversed. 

HOUGH, District Judge, dissents. 



WESTERN EXTRACTING CO. v. SMIETANKA, Internai Revenue Collecter. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 18, 1916. Rehearing Denied 

May 25, 1916.) 

No. 2272. 

1. Inteknal Revenue cgssSS — Tax — Isjunction — Bill — Sufficiency. 

Allégations that nontax-paid liquor absorbed by wiiisky barrels In 
bonded warehouse evaporated, and was reiilaced in six months after leav- 
ing the warehouse by tax-paid liquor, with which they were, refiUed, and 
that complainaiit extracted li(iuor only froni refiUed barrels, which had 
been out of the warehouse an average of six months. was insufficient to 
show that ail the extracted liquor was tax-exeinpt, for the tax liability 
on barrels under the six-months average was not canceled because other 
barrels were out over six months before being treated. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 76-81 ; 
Dec. Dig. ©=>2S.] 

2. Ikternal Revenue <®=328 — Injunction — Bill — Sufficiekcy. 

An allégation that a barrel Is "single-stamped," indicating refllllng 
sinee leaving the warehouse, does not establish that It has been out longer 
than "double-stamped" barrels containing the original warehouse liquor, 
where it is also alleged that retailers reçoive and empty botli Uinds of 
barrels indiscriuiinately. 

fEd. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 76-81 ; 
Dec. Dig. <g=^28.] 

3. Ikternal Revenue <§=:52S — In.iunction — Bill — Sufficiency. 

Where a bill allèges that handling, transportation, and température 
variations aceelerate the evai>oration and alisorption in whisky barrel 
staves, and expérience suggests other influential factors. it may be con- 
cluded that the time required for the proce.ss varies with conditions. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 76-81 ; 
Dec. Dig. ®=2S.] 

4. Equity ©=3l44 — Pleading — Bills — Repugnancy Between Conclusions 

AND Facts. 

Complainant's statement of conclusion that it treated only "single- 
stamped" barrels is not supported by its allégations of fact that those 
supplying it with barrels bave both single and double stamped barrels, 
and that ail distinguishing marks hâve been obliterated before complain- 
ant secures them. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 338 ; Dec. Dig. 
<S=>144.] 

©=>For other cases see same topic & KEY-NUMBER in ail Key-Kumbered Digests & Indexes 
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5. Inteunal Revenue cg=»i2 — Taxes — Liability of Mixtube to Tax. 

Where It Is Impossible to ascertain the proportions of tax-pald and 
nontax-paid Uquor in whisky barrel staves, one who extracts and markets 
the mixture is taxable upon the entlre amount. 

[Ed. Note.— For other cases, see Internai Eevenue, Cent Dlg. §§ 30-32 ; 
Dec. Dig. ®=5l2.] 

6. Inteenal Revenue ®:=12-^Enforcement of Tax — Régulations — Reason- 

ablbness. 

There is nothing imreasonable in the piirpose of Internai revenue or- 
ders requirlng proof of certain facts to détermine whether liquor ex- 
tracted from empty whisky barrels was tax-paid. 

[Ed. Note.— For other cases, see Internai Revenue. Cent. Dlg. §§ 30-32 ; 
Dec. Dig. <&=3l2.] 

7. Inteenal Revenue <S=ï28 — Enfobcement of Tax — Régulation — Wno mat 

Question. 

Where complainant does not itself know. and cannot prove, what pro- 
portion of the Uquor It extracts from empty whisky barrels is tax-paid, 
It has no interest in the method of proof required before the extract is 
stamped tax-paid. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §i 76-81; 
Dec. Dig. ®=s28.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Bill by the Western Extracting Company against Julius F, Smie- 
tanka, Collector of Internai Revenue at Chicago, 111., and others. From 
a decree dismissing the bill on motion of the named défendant, com- 
plainant appeals. Affirmed. 

Appellant brought a suit in equîty against the Secretary of the Treasury, 
the Commissloner of Internai Revenue, and the Collector of Internai Reve- 
nue at Chicago to enjoin the enforcement of certain orders of the Bureau of 
Internai Revenue of May 18, 1910. The Collector alone appeared, and moved 
to dismlss the bill for want of equity appearing on its face. The court de- 
creed dismissal accordingly, and from such decree this appeal is prosecuted. 

The bill charges: That slnce 1894, and up to July 1, 1910, when the orders 
complained of went into efCect, appellant was In the business of buying from 
retall liquor dealers and others, whisky barrels which they had emptied, 
shlpping them to its plant at Chicago, where they were treated by sorne 
process whereby the spirits which had been absorbcd Into and were held in 
the pores of the wood of the barrels (eommonly called "soakage") was recov- 
ered therefrom, converted into commercial grain alcohol, and sold without 
payment by appellant of the statutory tax of $1.10 per gallon on dlstilled spir- 
its. That for doing such business the Bureau of Internai Revenue issued 
yearly to appellant a rectlfier's license for the recovery, and a wholesale liquor 
dealer's license for the sale of the product The bill charges that appellant 
thus treated, and proposes In the future to treat, only barrels known as "sin- 
gle-stamp" barrels, which had theretofore been "double-stamp" barrels, the 
distinction between which wlll appear from the provisions of the revenue law 
relating to tax on dlstilled spirits, and the signiflcance thereof from the fur- 
ther statement of the facts. 

Section 3247, Rev. Stat. TT. g. (Comp. St. 1913, § 59S1), deflnes a distiller, and 
section 3248 (section 5982) defines dlstilled spirits. Section 3251 (section 
59S5) provides for a tax of $1.10 per gallon to be pald the government on dls- 
tilled spirits. Elaborate and detailed provisions are made for governmental 
supervision of distilleries and the storage and handling of the product, to 
Insure the payment of the tax. Section 3271 (section 6009) makes provision 
for bonded warehouses wherein the product of distilleries must be stored un- 
der control of the Collector. Section 3287 (section 6028) provides that on re- 
ceiving the barrel in the warehouse it shall be gauged and a stamp affixed 

€=3For other cases see same toplc & KI3Y-NUMBER In ail Key-Numbered Digesta & Indexe» 
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tnereon showlng the quantlty, date of recelpt, name of distiller, and sériai 
niimter of cask, and that on the cask shall be eut the name and quantlty of the 
contents. It is provlded (3251) that the spirlts may be kept In the warehouse 
not exceedlng eight years, and that the tax must be paid on the quantlty In 
the barrel shown on regauging at the time of removal from warehouse, and 
sections 3294 and 3295 (sections 6036, 6037) make provision for regauging for 
withdrawal, and payment of the tax, and then afflxing another stamp on the 
barrel showing the quantlty then contalned in it on whlch the tax bas been 
paid, name of person paying the tax, and person to whom and place where It 
is to be dellvered on withdrawal. The barrel must then be taken from the 
warehouse (section 32S8 [section 6029]). At the time it is taken from the 
distiller's warehouse the barrel has on it the two stamps described, and is 
then what the bill terms a "double-stamp" barrel. The bill charges that the 
double-stamp barrel on leaving the warehouse would go to one of the three 
classes pi-ovided by law — the rectifier, who combines, mixes, or otherwise 
changes the product, the Wholesale liquor dealer, who disposes of it in 
quantities of more than five gallons, and the retail liquor dealer, who sells it 
in quantities less than five gallons. 

Section 3318 (section 6100) provides that, before a rectifier or wholesaler 
draws off or adds to or alters any part of the contents of the barrel, he must 
enter In a booli of the form provlded by the Bureau the Information afforded 
by the stamps, marks, and brands then on the barrel, and must return monthly 
to the CoUector a transcript of such entries. On emptying the barrel he must, 
under heavy penalty, efface and obliterate ail the marks, brands and stamps 
then on the barrel. Section 3324 (section 6105). Sections 3320, 3322, and 3323 
(sections 6102-6104) provide for gauging barrels flUeJ by rectiflers, and for 
afl3sing stamps to barrels sent ont by them or by wholesalers whlch contairi 
spirlts theretofore received from the distiller's warehouse. After the barrel 
thus received from the distiller is emptied, and ail stamps and brands thereon 
efCaced and obliterated, the barrel may again be used by the rectifier or 
wholesaler for containing distilled spirlts, the same as an entlrely new barrel ; 
but when so used, like any other barrel so fiUed by the rectifier or whole- 
saler, it must bave a staxnp aflixed thereon to indicate that the spirlts con- 
talned therein bave been tax-pald. When such a barrel is so stamped the 
bill denomiiiates it a "single-stamp" barrel. When tlie retail liquor dealer 
or other person gets the barrel from the rectifier or wholesaler, he must on 
emptying the barrel likewise efface ajid obliterate ail marks, brands, and 
stamps thereon, and the bill states it is thereafter that the empty barrels are 
purchased by appellant. 

The blU States that appellant will buy only slngle-stamp barrels whlch had 
theretofore been double-stamped, that an average of six months elapses after 
such barrels leave the distiller's warehouse before they reach appellant for 
treatment, and that in less than six months the soakage contalned In the jwres 
of the wood when the barrel leaves the warehouse wlU hâve evaporated from 
the outside of the barrel, and bave been whoiUy replaced by soakage from the 
tax-paid contents afterwards put in It by the rectifier or wholesaler, and that 
therefore the soakage whlch appellant proposes to recover, has in fact paid 
the tax. 

It is stated that in 1898 Commlssloner of Internai Revenue Scott Issued an 
order in the form of a letter wherein it was provided that persons proposing 
to recover soakage from such barrels must bave a rectifier's license and must 
make application to the CoUector on prescrlbed forms that they propose to 
recover the soakage from a given number of barrels, and expect to recover 
a given quantity of spirlts therefrom ; that thereupon a gauger was to be sent 
to inspect the barrels, and such as he consldered proper for treatment mlght 
be treated accordlngly, and when the contents were recovered they were to ne 
barreled, gauged, stamped and marketed wlthout payment of any tax, and 
that ever since appellant was in thls business up to July 1, 1910, such was the 
practice; that on May 18, 1910, Commlssloner Cabell issued orders discon- 
tinuing thls practice, and provlding that after July 1, 1910, no one may ex- 
tract soakage from empty spirlt barrels unless he first supply to the CoUector 
affirmative proof as to each barrel that ail the spirlts contalned in Its staves 
hâve been properly tax-paid, and requiring also that rectifiers, such as ai>- 
pellant, must tiereafter make the same retums as ordinary rectiflers are re- 
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quired to malte as to tlie history of tlie spivits rectified as sliown tiy the 
stamps and brands on the barrel. 

The bill charges that, owing to the reqiiired effacement of ail the marks 
and brands on the barrel, it Is impossible to malie this return, or to supply 
the requested information as to each barrel ; tliat appellant's business was 
built up under the prior practice, and that in reliance upon its continuance ap- 
pellant has invested in its said business .$100.000, and others in like business 
an amount approxiniatiug $1,000,000, and that, if sueh orders of May 18th 
are upheld, the business cannot be carried ou, and tlie investnient tlierein will 
be practically lost ; and that in f act since July 1, 1910, when the orders went 
into effect, appellant's business has been wliolly suspended. It is claimed in 
the bill that the long uniform practice of the Bureau in dealing with tins busi- 
ness is such a construction or récognition by the go'V'ernment as will entitle 
appellant to remedy by injunction to prevent the eiiforcement of the orders of 
May 18th. 

D. S. Wegg, of Chicago, 111., for appellant. 

Charles F. Clyne and Joseph B. Fleming, both of Chicago, 111., for 
appellee. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
That soakage recovered from the slaves of empty whisky barrels must 
before entering into commerce bear the government tax on spirits of 
$1.10 per gallon was decided by this court in Hunter v. Corning & Co., 
86 Fed. 913, 30 C. C. A. 483. There Corning received from the dis- 
tiller's bonded warehouse for rectification the barrels of whisky, emptied 
thcm, and recovered the soakage from the barrels. It was assumed 
that the spirits there recovered were a part of such as had entered 
into the pores of the barrel staves while in the bonded warehouse, and 
that therefore no tax had in f act been paid on such soakage, since un- 
der the law the tax actually paid was on the free, pourable contents 
of the barrel as gatiged at time of removal from the warehouse. As 
to this it is f rankly stated in the brief for appellant : 

"We admit in this bill that, at the time a double-stamped barrel leaves a 
distiller's bonded warehouse, the liquid then coutained in the pores of tlie 
wood of such barrel is the original distilled spirits, and that the gênerai tax 
of $1.10 per gallon has not been paid thereon by the distiller. We further ad- 
mit that under Hunter v. Corning, 86 Fed. 913, ;iO C. C. A. -im. it is the law 
of this circuit, while such décision stands, that if such double-stamped bar- 
rel be practically treated at once by the extractor, he should pay the gên- 
erai tax upou the sinrits wliich he obtaius from the pores of tlae wood of such 
double-stamped barrel." 

The relief sought by the bill herein is bottomed on the foundational 
allégation that the soakage proposed to be extracted by appellant is in 
fact tax-paid, and should not, on being recovered for commerce, again 
be taxed. 

[1] The allégations of fact, from which the conclusion of tax pay- 
ment is claimed to follow, are that appellant, in its sole business of 
recovering the soakage froni the barrels, buys of retail liquor dealer: 
and others only single-stamp barrels (as above defined), and that such 
single-stamp barrels, when coming to appellant for treatment, hâve been 
out of the warehouse an average of six months or more, and that 
dtiring such six months ail the nontax-paid spirits in the staves at time 
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of withdrawal from the warehouse will hâve evaporated from the out- 
side of the barrel, and hâve been whoUy replaced by absorption from 
the tax-paid contents of the barrel. 

Conceding the process of evaporation and absorption to be as stated 
in the bill, the conclusion that the tax has been paid on the soakage 
in the barrels when they corne to appellant, under the bill, dépends in 
large measure on the time the barrels hâve been away from the ware- 
house. As to this ail the bill charges is that "the average time for such 
period is not less than six months," and in appellant's brief it is stated 
"an average of six months' time elapses as to every double-stamped 
barrel which has been changed into a single-stamped barrel from the 
date it leaves the distiller's warehouse and is purchased by us." 

But what has the average to do with the case? The fact that six 
months is the average would imply that in some cases the time is 
longer, and in others shorter, than six months. Indeed, for anything 
that appears in the bill to the contrary, barrels may leave the distiller's 
warehouse, corne into the hands of the wholesaler or rectifier, be 
emptied, replaced by tax-paid liquor and single-stamped, and the barrel 
finally be emptied and sold to appellant, ail within a period of a very 
few vveeks, or even days, and in such case the tax on the soakage would 
clearly be unpaid. 

Suppose a consignment of just such barrels were treated by appel- 
lant, and 1,000 gallons of nontax-paid spirits recovered from them. 
Should this under any circumstances be permitted to enter commerce 
without paying the tax? Then suppose another such consignment 
cornes for treatment, where the intervening time is a year, and a like 
amount recovered which may be considered tax-paid because of the 
evaporation and loss of ail the original nontax-paid soakage and re- 
placement by the tax-paid contents. It is true that as to the two lots 
the average of time intervening between their leaving the warehouse 
and reaching appellant would be six months ; but how would this af- 
fect the right of the government to hâve its tax on the first lot? The 
loss to the owner through absorption of the tax-paid liquor, does not 
give rise to any claim for a refund of the tax which has been paid 
on what has been so lost, whereby it might with show of reason be 
claimed that the tax due the government on the first lot might be bal- 
anced against the counterclaim arising on the second. Under such 
circumstances the very most that could be claimed is that the first lot, 
not having paid the tax, should pay it, and the second, having once 
paid the tax, ought not again to be required to pay. So if the soakage 
in one lot or barrel is tax-paid, this fact would not in any way relieve 
from the liability to pay the tax on the soakage from any lot or barrel 
on which the tax has not been paid. 

[2] Kurthermore, from the allégations of the bill, the fact that a 
barrel is single-stamped does not of necessity require the conclusion 
that it has been materially longer out of the warehouse than the double- 
stamp barrel. The bill states that the barrel becomes single-stamped 
when the distiller's double-stamp package is emptied by the whole- 
saler or rectifier, refilled with tax-paid spirits, and stamped as tax- 
paid — the two stamps theretofore thereon being eflfaced. But it states 
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also that distiller's double-stamp packages are aiso sold directiy to the 
retail dealer, and to others, who may finally empty them, arid who may 
hâve on hand, and may empty indiscriminately, double and single 
stamped barrels, without rule or probability as to which was first 
emptied. So the allégation that appellant uses only single-stamp bar- 
rels does not, under the facts charged in the bill, necessarily distin- 
guish, as between single and double stamp barrels, which was longest 
out of the bonded warehouse. 

[3] But the bill states yet other éléments than that of time as bear- 
ing on the rapidity of evaporation, in the words following : 

"That such single-stamped barrels are held by such rectiflers and the sald 
Wholesale Uquor dealers uiitil sold, and such barrels are carried or traiis- 
ported by steam cars, wagons, trucks, or other vehicles, and sometlmes by ail 
of them, to divers points and distances, and they are handled and rehandled 
divers times, and become exposed to varying degrees of température, each and 
ail of which largely increase and accelerate the aforesaid process of evapora- 
ti»n and absorption, before any of such barrels become empty in the hands 
of the qualifled retail Uquor dealers or other persons, who hâve poured out, 
used, or consumed the contents thereof." 

Ordinary expérience would suggest yet other materially influential 
conditions, such as the kind and quality of the material of the barrel, 
as bearing on the porousness of the wood, and the nature of the place 
where the barrels are kept after removal from the warehouse — whether 
in a closed, dark, damp place, which would retard, or in a place open, 
light, and airy, which would facilitate, evaporation. And so from the 
bill itself it may be concluded that under some conditions the evapora- 
tion may be considérable in a short time, and under others, may be 
slight during a much longer period. 

[4] While the bill allèges that appellant treats or proposes to treat 
single-stamp barrels only, and that single-stamp can be readily distin- 
gfuished from double-stamp barrels, such statements of conclusions are 
dépendent on the allégations of fact upon which they are predicated. 
In the bill it is stated : 

"That it is Impossible to ascertain or state the exact period of time which 
elapses as to each barrel from the date of its removal from the distillery 
bonded warehouse to the date your orator removes from the pores of the 
wood thereof the llquid contained therein." 

The reason for such impossibility is well stated in appellant's brief 
as f ollows : 

"It is true that, as ail marks, brands, and stamps hâve been efCaced from 
each barrel we buy before Its purchase by us, as provided by section 3324, 
Rev. St. [Oomp. St. 1913, § 6103], it is impossible for us to trace each barrel 
and show the exact lengtli of time which lias elapsed since It left the dis- 
tiller's hands." 

There is nothing distinctive about the barrels themselves, as between 
single and double stamp barrels. Both kinds corne into the hands of 
those who sell to appellant. If the stamps and brands remained there- 
on, the information would be readily available to détermine, not only 
when and from what distillery the barrels were taken, but also whether 
the barrels were single or doublé stamped, though in such case the 
now single stamp would probably be denominated triple stamp. But 
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the oblitération of ail stamps and brands makes ail barrels then look 
alike, and the same conditions which make it impossible to know when 
the barrels left the warehouse make it alike impossible for appellant 
to know which of the empty barrels were single and which double 
stamped ; and it is not apparent f rom the bill how a gauger, who in- 
spects the barrels when they come into appellant' s possession to déter- 
mine whether they may be treated tax-free, can know any more about 
it than appellant. 

But appellant urges that, as a necessary resuit of the continuous 
process of evaporation and absorption after the barrels leave the ware- 
house, to use the language of its brief : 

"There is no way of ascertaining from time to time by the day, week, or 
month just how much, if any, of the distilled spirits which formed the original 
soal-Lage remain in tlie pores of the wood of each barrel. Hence it is very 
clear that the tax which should be paid by the extractor, if any, must vary 
from time to time, or constantly shift as the length of time increases from 
the date the barrel leaves the warehouse, and also as such evaporation may 
be enhanced by modifications in beat, changes in position, through handlings 
by différent persons, transportation, and the like. Certainly a question would 
arise in each barrel as to what quantity of the original spirits which had 
not paid the tax remained in the pores of the wood thereof." 

This admitted uncertainty as to each barrel is necessarily reflected 
in any accumulation of barrels, and surely does not warrant the alleged 
conclusion that the soakage in any number of barrels is tax-paid. 

[5] What is the rule governing such a condition of uncertainty? In 
appellant's brief it is stated to be : ■ 

"Any doubt as to such quantity must be solved, under the authorities, in 
favor of the extra.etor. There is no way in which such quantity eould be 
ascertained, and any attempt to coUect a tax thereon would be void." 

We find no authorities which support such a doctrine. If under 
the statute it were doubtful whether or not spirits or any other arti- 
cle should be taxed "at ail, such doubt would inure to the benefit of the 
one sought to be taxed. But there is no doubt of the statute requiring 
ail spirits included in its provisions to pay the tax. The question hère 
is not one of statutory construction, but of proof whether or not the 
tax has been paid ; and we are of the opinion that one asking the gov- 
ernment to stamp, as tax-paid, spirits to be marketed in compétition 
with tax-paid goods, must présent to the authorities affirmative proof 
that the tax has been paid; and such requirement is not satisfied by 
showing a state of facts under which it is unknown or unknowable 
whether ail or any part is paid. 

If, when the barrels leave the warehouse carrying in the staves 
spirits on which no tax has been paid, and are so handled that at a 
given time thereafter it cannot be known how much, if any, of the 
soakage in the staves has paid the tax, the owner is very much in the 
situation of one who willfully and indistinguishably mixes and con- 
fuses his own goods with those of another. The mixer must bear any 
résultant loss — often to the extent of losing his own goods. If, as 
applied to circumstances like those hère presented, the rule were other- 
wise, one who would mix some tax-paid alcohol with a quantity on 
which no tax has been paid would be entitled to hâve the whole mass 



23C 234 FEDERAL EEPORTEU 

treated as tax-paid, unless the government could affirmatively show 
the exact proportions of each. 

It is our view that, when tax-paid spirits are mixed or suffered to 
be mixed with nontax-paid spirits. so that the proportion of each 
cannot be ascertained, one undertaking to market the mixture must 
pay tax on the vvhole. In an early case it was held: 

'"That the paymcnt of the tax ou ail the spirits not having been proven, 
there beiiig a mixture of frauduleiit spirits with spirits that had paid the 
tax, tlie whole lot was legally forfeited to the use of the government." United 
States V. Mfty-Four Barrels of Distilled Spirits, 25 Fed. Cas. 1074. 

[6, 7] The bill allèges that on the faith of the Scott letter and oth- 
ers, and the long practice thereunder of permitting such soakage to 
be recovered and marketed without requiring payment of any further 
tax thereon, there has been a long acquiesced in practical construction 
of the statutes and rules governing such a situation by those charged 
with supervision over and collection of the internai revenue, and that 
it would now be highiy inéquitable to permit this practice to be changed 
as against appellant, which has, in reliance thereon, invested $100,000 
in its plant which would become practically valueless. Many cases 
are cited in appellant's brief to the gênerai efifect that, where a statute 
is of doubtful meaning, long and uniform construction and practice 
thereunder by the department or officers of the government charged 
with its en forcement is entitled to great weight, and will ordinarily 
be accepted and followed by the courts. But is there such a question 
or principle hère involved? 

The statute plainly prescribes the records to be kept and returns to 
be made by rectifiers in order to afford proof to the ofificers charged 
with carrying out the law that the rectifier handles only tax-paid spir- 
its. In the practice relied upon, the statute was departed from in 
dealing with appellant, notwithstanding he operated under a rectifier's 
license. In its case proof other than that indicated by the statute was 
accepted as évidence that the spirits it dealt with were tax-paid. As- 
suming that the plain provisions of the statute might be departed from 
in favor of one holding a rectifier's hcense, who is handling spirits on 
which the tax has unquestionably and provably been paid, but who 
cannot make proof in the particular form and manner which the stat- 
ute prescribes for ordinary rectifiers, yet the question hère presented 
is not one of statutory construction or interprétation, but of proof 
as to whether or not the tax has in fact been paid on the soakage which 
appellant would recover. If appellant cannot comply with the statute, 
it surely can hâve no vested right or interest in the kind, degree, or 
character of proof that may properly be required to establish the fact 
of payment before the government shall stamp the recovered product 
as tax-paid. If expérience has convinced the Bureau that under the 
long-existing practice sufficient proof was not afiforded that the tax 
had been paid on spirits which appellant would market as tax-paid, no 
reason is apparent why it may not amend and change the practice, so 
that the government may be amply secured in its revenues. That such 
was the expérience claimed by the Commissioner to be the reason 
for the change in the practice abundantly appears from one of tlie 



WESTERN EXTRACTING CO. V. SMIETANKA 237 

orders of May 18, and a letter of the Commissioner of March 31, 
1910, referred to in the bill. A différent question might be presented 
if it were now undertaken to unsettle and impeach completed transac- 
tions under the old practice. But the orders complained of hâve référ- 
ence only to the future. 

It is urged that the May 18th orders are unreasonable, because their 
enforcement would in effect prevent appellant from carrying on its 
business, since, owing to the required effacement of ail stamps, marks, 
and brands on the empty barrels before appellant buys them, it cannot 
supply the information demanded. But according to the bill the prés- 
ence or nonpresence in the staves of nontax-paid alcohol dépends 
mainly on the time which has elapsed between withdrawal from the 
warehouse and treatment by appellant. The orders require proof of 
the facts from which this may be determined. Surely there is nothing 
unreasonable or improper as to the purpose of the orders ; and if the 
prescribed method cannot be complied with, the bill suggests none 
other, except the untenable assumption of "average of time." The 
effect of the orders on appellant's business is not an exclusive test of 
their reasonableness. In a letter, referred to in the bill, of July 28, 
1905, of Commissioner Yerkes, it is said : 

"It is, of course, évident that ail spirlts in the staves of a new single- 
stamped barrel which has been filled with tax-paid spirits must consist of 
spirits on which the tax has been paid ; and consequently no further tax can 
be collected on such spirits when recovered from the staves." 

If it were proposed to treat such new barrels which could clearly 
and certainly be proved to be such, a différent question might arise. 
But hère the bill expressly disclaims that appellant treats new barrels 
into which the rectifier or wholesaler has put tax-paid spirits, but, on 
the contrary, allèges that the barrels it proposes to treat are those 
which, before being refilled by the rectifier or wholesaler, and sent out 
as single-stamp barrels, were in the bonded warehouse, on leaving 
which the soakage contained in the staves was not tax-paid. And 
since from the bill itself it is apparent that appellant does not and 
cannot know, and therefore cannot prove, whether the soakage in 
such barrels at the time of extraction is tax-paid, it is quite immaterial 
to appellant what rule on the subject the Bureau may promulgate. So 
far as appellant is concerned it could not in any event, under the facts 
of the bill, affirmatively show that the soakage it proposes to extract 
and market is tax-paid, and it is therefore not affected by the précise 
form, kind, or degree of proof which the government may require to 
show that the tax is paid. Even if the orders might be said to be un- 
reasonable as to barrels which never held nontax-paid spirits, that is 
clearly not the case as to barrels within the purview of the bill. 

Holding as we do that the government has in any event the right 
to require satisfactory proof that the tax on the soakage in any and 
ail barrels has been paid before same may be extracted, stamped, and 
marketed as tax-paid, and finding from the bill that appellant in its busi- 
ness as described does not and cannot and will not know whether or 
not the tax has been paid on the soakage it proposes to extract, we 
conclude that tlnp bill was properly dismissed for want of equity, and 
tht decree of the District Court is accordingly affirmed. 
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UNITED STATES FIDELITY & GUARANTY CO. v. TJNITED STxlTES & 
MEXICAN TRUST CO. et al. 

(Circuit Court of Appeals, Elghth Circuit. June 16, 1916.) 

No. 4482. 

(Syllabus hy the Court.) 

1. MOETGAGES C=»151(l) LlENS PRIORITY — EQUITABLE CLAIIT. 

:■■: Suretles on supersedens tonds glven at tbe request of the mortgagor to 
stay the collection of judgments on unsecured claims, who, by affirmance 
of the iudgments, are compelled to pay. or become llable to pay, the 
Claims, do not thereby secure any préférence in equlty oyer bondholders 
secured by a prior recorded mortgage on the property and inconie of the 
mortgagor. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 816 ; Dec. Dig. 
<S=ïl51(l).] 

2. MOKTGAGES ©=5l51(l) LiENS — PBIOEITT EnHANCING SeOURITT. 

The fact that liabilities or guaranties incurred, work done, or money or 
materials furnlshed at the request of the moi'tgagor préserve the mort- 
gaged property, enhance the security of the mortgagees and keep the 
property operating, Is no ground for displaclng the prier lien of the mort- 
gagees, because the record of the mortgage is full notice to ail that such 
acts wlll ordinarily and naturally hâve that effect and will subject the 
enhanced value to the superior lien of the recorded mortgage. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 316 ; Dec. Dig. 

<S=:>151(1).] 

Appeal f rora the District Court of the United States for the District 
o£ Kansas; John C. Pollock, Judge. 

Bill by the United States & Mexican Trust Company and others 
against the Kansas City, Mexico & Orient Raiiroad Company and 
others to foreclose a mortgage, in which the United States Fidelity 
& Guaranty Company intervenes. From a decree of foreclosure, al- 
lowing the claim of the intervener as a gênerai demand, but denying 
it as an équitable préférence over the holders of bonds secured by the 
mortgage, the intervener appeals. Affirmed. 

Jean Madalene, of Wichita, Kan. (S. B. Amidon, of Wichita, Kan., 
on the brief), for appellant. 

Samuel W. Moore, of Kansas City, Mo. (Samuel Untermyer, of 
New York City, on the brief), for appellees. 

Before SANBORN and SMITH, Circuit Judges, and REED, Dis- 
trict Judge. 

■ SANBORN, Circuit Judge. This is an appeal by the United States 
Fidelity & Guaranty Company, surety on a supersedeas bond of the 
Kansas City, Mexico & Orient Raiiroad Company, from a decree of 
the District Court allowing its claim in proceedings to foreclose the 
prior mortgage on the property of the Raiiroad Company as a gên- 
erai demand, but denying it an équitable préférence over the holders 
of the bonds secured by the mortgage. The mortgage securing the 
bonds covered the property, the after-acquired property, and the in- 

(g=3For other cases see same topic & KEY-NDMBER in ail Key-Numbered Digests & Indexes 
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corne of the Railroad Company. It was made and recorded about 
February 1, 1901. On December 6, 1912, in the suit to foreclose the 
mortgage, a prior receivership of the property of the Railroad Com- 
pany was extended over the foreclosure suit. A decree of foreclo- 
sure was rendered on February 2, 1914, in which the court adjudged 
that the mortgage was a first lien upon the property and income of the 
Railroad Company to secure the payment of bonds issued thereunder 
to the amount of $24,538,000, and that the property be sold, and it 
was subsequently sold under the decree for $6,001,000 in this fore- 
closure suit. The Fidelity Company intervened, and prayed that the 
court would order its claim to be paid out of the proceeds of the sale 
of the property in préférence to the claims of the bondholders secured 
by the mortgage. 

Its claim arose in this way: One Madison, on June 19, 1911, re- 
covered a judgment in one of the district courts of Kansas against 
the Railway Company, on account of a personal in jury caused by 
the négligence of servants of the company, for $9,000 and costs, from 
which the Railway Company appealed. At the request of the Rail- 
way Company the Fidelity Company made and filed a supersedeas 
bond to stay the collection of the judgment, the judgment was sub- 
sequently affirmed, and the Fidelity Company paid the penalty of the 
bond, $10,247.05. 

[1] The first reason presented to this court for the reversai of the 
decree below is that the court failed to investigate, fix, and enforce the 
liability of the stockholders of the Railway Company to pay for their 
stock and to apply the payments that should thus be collected to a 
liquidation of the mortgage bonds. But the Fidelity Company pré- 
sents this ground for relief for the first time in this court without 
pleading it in its intervening pétition, or introducing any évidence 
below to sustain it, and without giving the trustée of the bondholders 
any notice of such a claim, or any opportunity to challenge it, or to 
produce évidence to defeat it in the court below. It is clearly too late 
to urge this contention for the first time now, and the considération 
or maintenance of it by this court under thèse circumstances would 
be unjust and inéquitable. 

The second argument is that the judgment in Madison's personal 
injury suit was rendered on June 19, 1911; that at that time and 
when the supersedeas bond was given the Railway Company was in 
def ault in the payment of its interest on its bonds, and was insolvent ; 
that the Fidelity Company had no knowledge of thèse f acts ; that if 
it had known them it would not hâve signed the bond, but that the 
holders of the bonds and coupons neither foreclosed their mortgage 
nor gave any notice of the financial conditions of the Railway Com- 
pany to the Fidelity Company before it made its bond; and that in 
view of thèse facts they are estopped from maintaining the superior 
lien of their prior mortgage. The proof, however, leaves no doubt 
that there had been no def ault in the payment of the interest on the 
bonds when the supersedeas bond was given. Ail the coupons which 
were due, and which had been presented at their respective places of 
payment, had been paid. A small percentage of the bondholders had 
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not yet presented their overdue coupons, and those were still unpaid. 
:Nor would the facts, if they had existed, that the Railway Company 
was insolvent, that the bondholders knew of this insolvency and the 
Fidelity Company did not, that the bondholders did not inform that 
tompany of the insolvency, and that the Fidelity Company wouli 
not hâve made the bond if it had been aware of the insolvency, hâve 
estopped the bondholders from enforcing the superiority of their mort- 
gage lien. If their lien had been a secret one, there might hâve been 
some basis for a claim of an estoppel; but their mortgage was of rec- 
ord, and had been of record for about 10 years, and that record, un- 
t*jr the lavv which made it a public record, was a flaming signal of 
danger that charged the Fidelity Company and ail others dealing with 
the Railway Company with f ull knowledge of the ternis and légal effect 
of the mortgage and of the bonds it secured. After the bondholders 
had recorded their mortgage no duty rested upon them to notify 
the Fidelity Company, or any other party dealing with the Railway 
Company, of any default in the payment of their bonds or coupons, 
or of any insolvency or solvency of the Railway Company. They had 
secured themselves against the risk of the insolvency of the Company 
by their mortgage, and by its record they had given ail men légal 
notice of that fact, and of the further fact that every party who there- 
after dealt with the company took its own risk of the insolvency of 
that company and of its inability to pay any debt or discharge any 
obligation it contracted in the face of the record notice of the prior 
and superior lien of the mortgage. The bondholders were not es- 
topped from enforcing their superior lien by the facts or the alleged 
facts of this case. 

[2] It is next insisted that the Fidelity Company is entitled in 
equity to a préférence over the holders of the bonds, because its bond 
preserved and enhanced tlie value of the property to the bondholders 
secured by the mortgage. But the fact that liabilities or guaranties 
incurred, money or materials furnished, or work done at the request 
of the mortgagor préserve the mortgaged property and enhance the 
security of the mortgagees, is no ground for displacing the prior lien 
of the mortgagees for the reason that the record of the mortgage is 
plenary notice that such acts will ordinarily and naturally bave that 
effect, and will subject the enhanced value to the superior lien of the 
recorded mortgage. Dunham v. Railway Company, 1 Wall. 254, 267, 
17 h. Ed. 584; Railroad Co. v. Cowdrey, 11 Wall. 459, 464, 481, 482, 
20 L. Ed. 199; Railway Co. v. liamilton, 134 U. S. 296, 301, 10 Sup. 
Ct. 546, 33 E. Ed. 905; Porter v. Pittsburgh Bessemer Steel Co., 
120 U. S. 649, 671, 7 Sup. Ct. 1206, 30 E. Ed. 830; Thompson v. 
Valley R. R. Co., 132 U. S. 68, 73, 74, 10 Sup. Ct. 29, 33 E. Ed. 256; 
Morgan's Co. v. Texas Central Ry., 137 U. S. 171, 195, 11 Sup. Ct. 
61, 34 E. Ed. 625 ; Southern Railway v. Carnegie Steel Co., 176 U. 
S. 257, 259, 296, 20 Sup. Ct. 347, 44 E. Ed. 458 ; Eackawanna, etc., 
Co. V. Farmers' Eoan & Trust Co., 176 U. S. 298, 315, 316, 20 Sup. 
Ct. 363, 40 E. Ed. 475; Illinois Trust & Sav. Bank v. Doud, 105 
Fed. 123, 124, 136, 44 C. C. A. 389, 390, 402, 52 E. R. A. 481 ; In- 
ternational Trust Co. v. T. B. Townsend, etc., Co., 95 Fed. 850, 863, 
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37 C. C. A. 396, 409. The dominant rule that runs through and con- 
trols this case, and ail other cases t:pon this subject, is thus stated by 
the Suprême Court in Dunham v. Raihvay Company, 1 Wall. 254, 267, 
17Iv. Ed. 584: 

"Contractor, under the clrcumstances, coultl aequire no greater interest in 
the road than was held by the eompany. He did not exact any formai con- 
veyance ; but, if he had, and one had been executed and dellvered, the rule 
would be the same. Reglstry of the first mortgage was notice to ail the 
world of the lien of the complalnant, and in that point of view the case does 
not even show a hardship upon the contractor, as lie must hâve known, when 
he accepted the agreenient, that he took the road suh.1ect to the rlghts of 
the bondholders. Actlng, as he did, with a full knowledge of ail the clrcum- 
stances, he bas no right to complain if his agreenient is less renranerative 
than it would bave been if the bondholders had joined with tln> eompany in 
making the contract. No effort appears to bave been niade to induce them 
to become a party to the agreement, and it is now too late to remedy the 
oversight." 

Finally counsel argue that the fact that the Fidelity Company gave 
a supersedeas bond and thereby prevented Madison from levying an 
exécution on the property of the Railway Company, and thereby in- 
terrupting the running of the railroad, entitles it to an équitable préf- 
érence over the bondholders secured by the prier mortgage, and in 
support of this position a considération of thèse authorities is invoked. 
Union Trust Co. v. Morrison, 125 U. S. 591, 8 Sup. Ct. 1004, 31 L. 
Ed. 825 ; Farmers' Eoan '& Trust Co. v. Northern Pacific R. Co. 
(C. C.) 71 Fed. 245 ; Jones v. Central Trust Co., Ti Fed. 568, 571, 
19 C. C. A. 569; City Trust Co. v. Sedalia Light & Traction Co._(D. 
C.) 195 Fed. 845, 849. An examination of thèse cases discloses little 
support for the position of the appellant. The opinion and décision 
in City Trust Co. v. Sedalia Light & Traction Co. (D. C.) 195 Fed. 
845, 849, sustains that position. But that opinion and décision was 
rendered by Judge Pollock, the same judge whose décision in the case 
in hand that the surety on this supersedeas bond is not entitled to an 
ecjuitable préférence over the bondholders secured by the mortgage is 
now in issue, and his opinion in the case in 195 Fed. 845, was contrary 
to the opinion of Judge Brewer, afterwards Mr. Justice Brewer of the 
Suprême Court, in Blair, Trustée, v. St. Louis, H. & K. R. Co. (C. 
C.) 23 Fed. 523, which was rendered in 1885 and has been the pre- 
vailing rule in this circuit from that time to the présent. As Judge 
Pollock has corne to a différent conclusion in the case before us, his 
décision in 195 Fed. 845, is entitled to no farther considération. AU 
the other authorities quoted above were rendered before that long 
and notable line of décisions of the Suprême Court commencing with 
Kneeland v. American Loan Co., 136 U. S. 89, 98, 10 Sup. Ct. 950, 34 
L. Ed. 379, and including Morgan's L. & T. R. Co. v. Texas Central 
Ry. Co., 137 U. S. 171, 196, 198, 11 Sup. Ct. 61, 34 L. Ed. 625, 
Thompson v. Valley R. Co., 132 U. S. 68, 71, 73, 10 Sup. Ct. 29, 33 
L. Ed. 256, Thomas v. Western Car Co., 149 U. S. 95, 110, 13 Sup. 
Ct. 824, 37 L. Ed. 663, Southern Railway Co. v. Carnegie Steel Co., 
176 U. S. 257, 296, 20 Sup. Ct. 347, 44 L. Ed. 458, Lackawanna Iron 
& Coal Co. V. Farmers' Loan & Trust Co., 176 U. S. 298, 315, 20 
Sup. Ct. 363, 40 L. Ed. 475, and later cases of the same nature, nar- 
284 F.— 16 
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rowed and limited the class of cases entitled to an équitable préférence 
over prior mortgages to those incurred for the necessary current ex- 
penses of the opération of the mortgaged property in the ordinary 
course of business within a limited time anterior to the impounding 
of the property by the receiver for the benefit of the mortgagees. 
The influence and authority of thèse earlier décisions is far less than 
those of the modem opinions which conform to the rule established 
by the later authorities from the Suprême Court. 

The opinion and décision in Union Trust Company v. Morrison, 
125 U. S. 591, 8 Sup. Ct. 1004, 31 L. Ed. 825, when carefuUy read, 
fails, as was demonstrated by Judge Lurton, afterwards Mr. Justice 
Lurton of the Suprême Court, in Whiteley v. Central Trust Co., 7(> 
Fed. 74, 77, 22 C. C. A. 67, 34 L. R. A. 303, to sustain the proposi- 
tion that a SUrety who, at the request of the mortgagor, signs a super- 
sedeas or other bond in reliance upon the solvency of the mortgagon 
and in the belief and expectation that it will pay any loss the surety 
sustains out of its income or property, is entitled to any préférence in 
equity over the bonds secured by the prior mortgage. It was not based 
upon that proposition but was founded .on spécial equities which do 
not exist in this case, or in any ordinary case involving an alleged 
preferential equity of a surety upon a supersedeas bond. 

Nor does the décision and opinion of the court in Jones v. Central 
Trust Company, 73 Fed. 568, 19 C. C. A. 569, sustain the contention 
of the surety. In that case an attachment had been levied upon some 
mortgaged property. Thereupon the trustée in the mortgages caused 
the property to be replevied, and brought the sureties to sign the re- 
plevin bonds. Because the trustée induced and caused the sureties 
to make the bonds, the court held that the sureties were entitled to an 
équitable préférence over the trustée and over the bondholders he 
represented in payment out of the mortgaged property. The case 
rests upon the fact that the trustée for the bondholders induced the 
sureties to sign. 73 Fed. 571, 573, 19 C. C. A. 569. Neither the trus- 
tée nor any of the bondholders solicited or caused the Fidelity Com- 
pany to sign the bond in the case at bar. 

Of the cases cited by counsel for the surety there remains Farmers' 
Loan & Trust Co. v. Northern Pacific R. Co. (C. C.) 71 Fed. 245. 
In that case Griggs and Foster had signed a supersedeas bond to stay 
the exécution of a judgment against the Northern Pacific Railroad 
Company for a personal injury. The appeal was dismissed, and the 
judgment became final, after receivers of the property of the Rail- 
road Company had been appointed. At that time there was a rivalry 
between the judge of the Eastern district of Wisconsin, the court of 
original jurisdiction, and the judge of the district of Washington, one 
of the courts of ancillary jurisdiction, over the administration of the 
property of this railroad. Judge Caldwell had delivered his opinion 
in Farmers' Loan & Trust Co. v. Kansas City, W. N. W. Ry. Co. 
(C. C.) 53 Fed. 182, in which he had in efifect held that any meritorious 
claims of unsecured creditors might, in the discrétion of the judge 
administering the property, be given a préférence in payment out 
of the income, or out of the proceeds, of mortgaged property over 
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the daims of bondholders secured by a prior mortgage. The Su- 
prême Court, not without knowledge of that opinion, had expressly 
held, and rather sternly insisted upon, the established contrary rule 
in Kneeland v. American Loan Co., 136 U. S. 89, 97, 10 Sup. Ct. 950. 
953 (34 !.. Ed. 379), and had said : 

"The appointment of a receiver vests in the court no absolute control over 
the property, and no gênerai authority to dlsplace vested contract liens. Be- 
cause in a few specifled and limited cases this court bas declared that un- 
secured claims were entitled to priority over mortgage debts, an Idea seems 
to hâve obtained that a court appointing a receiver acquires power to give 
such préférence to any gênerai and unsecured claims. It has been assumed 
that a court appointing a receiver could rightfully burden the mortgaged 
property for the payment of any unsecured indebtedness. Indeed, we are ad- 
vised tbat some courts bave made the appointment of a receiver conditional 
upon the payment of ail unsecured Indebtedness in préférence to the mort- 
gage liens sougbt to be enforced. Can anything be conceived whicb more 
thoroughly destroys the sacredness of contract obligations? One holding a 
mortgage debt upon a railroad bas the same right to demand and expect of 
the court respect for bis vested and contracted priority as the holder of a 
mortgage on a farm or lot. So, wben tbe court appoints a receiver of rail- 
road property, it has no right to make that receivershlp conditional on tbe 
payment of otber than those few unsecured claims which, by tbe rulings of 
this court, bave been declared to bave an équitable priority. No one is bound 
to sell to a railroad company or to v?ork for it, and wboever has dealings witb 
a Company whose property is mortgaged must be assumed to bave dealt vvith 
it on the faitb of its Personal responsibility, and not in expectation of sub- 
sequently displaclng tbe priority of tbe mortgage liens. It is tlie exception, 
and not the rule, tbat such priority of liens can be displaced. We empbasize 
this fact of the sacredness of contract liens, for the reason that there seems 
to be growing an idea tbat the chancellor, in the exercise of bis équitable 
powers, has unllmited discrétion in this matter of the displacement of vested 
liens." 

In tliis State of the décisions the receivers applied to Judge Jenkins 
in the Wisconsin district for authority to pay the claim against the 
sureties on the supersedeas bond out of the income of the property 
in their hands in préférence to the claims of the mortgage bondhold- 
ers. Judge Jenkins reviewed the décision of Judge Caldwell and that 
of the Suprême Court in Kneeland v. Loan Co., 136 U. S. 97, 10 Sup. 
Ct. 950, 34 L. Ed. 379, held that the décision of Judge Caldwell was 
"in direct antagonism to the rulings of the Suprême Court," that lie 
could not follow it, and denied the pétition of the receivers. Farmers' 
Loan & Trust Co. v. Northern Pac. R. Co. (C. C.) 68 Fed. 36, 39. 
Thereupon the sureties, Griggs and Foster, applied to the District 
Court of Washington in the same foreclosure suit, for preferential pay- 
ment of the same claim, and Judge Hanford, although he was aware 
of Judge Jenkins' décision to the contraiy (71 Fed. 246), referred to 
Judge Caldwell's opinion in 53 Fed. 182, 196, said : 

"It is my opinion tbat Judge Caldwell's opinion in that case is sound, and 
that the principles therein enuneiated must prevail as tbe law of this country, 
and I bave no hésitation in following that case in this instance." Farmers' 
Loan & Trust Co. v. Northern Pac. R. Co. (C. O.) 71 Fed. 245, 246, 248. 

On the authority of Judge Caldwell's décision he gave the claim of 
the suieties a préférence in payment over the claims of the mortgage 
bondholders, notwithstanding the décisions of the Suprême Court. 
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This décision of Judge Hanford is the only décision cited by counsel 
for the Fidelity Company which is in point upon the issue in the case 
in hand. It laclts the support of reason and of authority, and the argu- 
ment in it is not persuasive. 

There is no equity in the claim of this surety to be preferred in pay- 
ment out of the mortgaged property to the holders of the bonds. The 
mortgage was made and recorded a décade before the surety signed its 
bond. That mortgage was made and recorded for the express purpose 
of giving to the bondholders secured thereby a first lien upon the mort- 
gaged property and a préférence in payment out of the income and 
out of the proceeds of the property mortgaged. Such a préférence 
was secured by the express terms of the contract made between the 
mortgagor, the trustée and the bondholders. Probably some of the 
bonds had been repeatedly sold between the time when they were is- 
sued and the date when the supersedeas bond was given. The purchas- 
ers bought them in reliance upon the first lien upon the property of the 
railway company evidenced by the recorded mortgage. They had 
no notice or knowledge that the Fidelity Company was acquiring or 
seeking to acquire a lien superior to their own. The Fidelity Com- 
pany gave them no notice of its attempt so to do, and no opportunity 
to protect or défend themselves against it until, if its preferential lien 
exists at ail, it has become perfect. On the other hand, the Fidelity 
Company, before and at the time it assumed its liability, had full 
knowledge by the record of the mortgage, first, that the bondholders 
had a first lien upon the mortgaged property ; second, that the only 
parties that could waive that lien, or make a lawful contract to give 
another superior to it, were the trustée and the bondholders, and that 
the mortgagor was powerless to do so. Notwithstanding this knowl- 
edge the Fidelity Company neither sought nor secured any contract 
f rom the trustée or the bondholders. In the face of ail this knowledge, 
it voluntarily signed the supersedeas bond and assumed its liability in 
reliance upon and at the risk of the ability of the mortgagor to pro- 
tect and indemnify it, and it cannot now successfuUy appeal to a court 
of equity to throw that risk and the burden thereof upon the mortgage 
bondholders. Its equity is far inferior to theirs. 

The contention that by means of the bond property was preserved, 
and the assets that came to the hands of the bondholders were in- 
creased by the amount of the judgment which the bond prevented the 
judgment créditer from collecting, is fallacious. The judgment was 
inferior in lien to the mortgage, and nothing which was subject to 
the mortgage could bave been taken from the bondholders by a levy 
and sale under the judgment. If the exécution would bave been levied 
upon property upon which the bondholders had no lien, the taking of 
that property would not hâve diminished their security, and if it 
would bave been levied upon property subject to their lien, their mort- 
gage would hâve held that property. And even if it were true that 
the surety, by its bond to pay the judgment, preserved security or prop- 
erty which subsequently came to the bondholders, and which they. 
otherwise would hâve lost, that fact would not give the surety a prefer- 
ential equity over the bondholders. If it would, then every unsecured 
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créditer, whose moneys, labor, material, or guaranty aided to préserve 
or enhance the value of the mortgaged property, might, by delaying 
collection of the mortgagor's debts, secure an équitable lien superior 
to that of the mortgage, and every créditer, whose claim, like that of 
Madison hère, neither preserved nor enhanced the value of the mort- 
gaged property, could give that claim a pref erential lien by hiring some 
surety company for a small percentage of his claim to guarantee its 
payment. If the argument of counsel for the Fidelity Company could 
be sustained, its practical effect would be to strike down the security 
of every railroad mortgage, and to give to unsecured creditors liens 
superior to those of the creditors who by mortgage bonds, in reliance 
upon recorded mortgages, secure their payment. The law and equity, 
the written contract evidenced by the mortgage and its record, and 
the relative equities of the parties, cry out alike against the payment 
out of the income or the proceeds of the mortgaged property of the 
claim of a surety on a bond of a mortgagor in préférence to the claims 
of bondholders secured by a prior mortgage. A mortgagor and his 
sureties cannot, by making a contract or bond with an unsecured créd- 
iter to pay the mortgagor's debt to him, transform his unsecured claîm 
into a claim secured by a lien superior to that of bondholders secured 
by a prior recorded lien, and so are the authorities. Blair v. St. Louis, 
etc., Ry. Co. (C. C.) 23 Fed. 523 ; Farmers' Loan & Trust Co. v. North- 
ern Pacific R. Co., (C. C.) 68 Fed. 36, 39 ; Whiteley v. Central Trust 
Co., 76 Fed. 74, 77, 78. 22 C. C. A. 67, 34 L. R. A. 303 ; Central Trust 
Co. V. Third Ave. Ry. Co., 180 Fed. 710, 711, 103 C. C. A. 492; Penn- 
sylvania Steel Co. v. New York City Ry. Co. (C. C.) 165 Fed. 485 ; 
Gay V. Hudson River Elec. Power Co. (C. C.) 182 Fed. 904, 909. 
The decree below is affirmed. 



CHICAGO RYS. CO. v. KRAMER. 

(Circuit Court of Appeals, Seventli Circuit. April 18, 1916.) 

No. 22.30. 

1. Carriers ©='306(2) — Relation of "Passenoek" — Opeeating ovbr Anotii- 

er's Road. 

One who Is a, passenger of a street railroad company operatlng its 
through cars over the tracks of another sucli company with its consent, as 
evidencerl by its acceptance of an ordlnance, Is in law also a "passenger" 
of the other company, and entitled to the exercise by each of the same 
degrce of care. 

[lîd. Note. — For other cases, see Carriers, Cent. Dlg. § 1249; Dec. Dig. 
©=306(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Passenger.] 

2. Carriers <g=3316(4) — In jury to Passenger — Res Ipsa Loquitur. 

Regard! ng négligence of défendant, owner of a street railroad, which 
ran its car into the car of another street railroad company standing on 
defendant's track, over which it was being operated with defendant's 

or other cases see same topic &. KEY-NUMBER in ail Key-Numbered DigestR & Indexes 
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consent, Injuring a passenger on the standing car, tha prJndple of res 
Ipsa loqultur Is applicable to a count charglng gênerai négligence. 

[fîa. Note. — For otlier cases, see Carriers, Cent Dig. § 1287 ; Dec. Dig. 
<S=>316(4).] 

3. Négligence ®=» 136(6) — ^Dibecting Verdict — Res Ipsa Loquitub. 

Where the princlple of res ipsa loqultur is applicable, on a count charg- 
lng gênerai négligence, an Instruction to find for plalntiff would be proper, 
In the absence of testlmony tendlng to explain the occurrence on any 
theory other than that of defendant's négligence. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. S 285; Dec. 
Dig. <Si=>136(6).] 

4. Appeal and Erbob <S=»1062(1) — Haekless Eeeoe — Takinq Count feom 

JUKY. 

The measure of damages on ail the counts In a personal Injury action 
being the same, any error in overruling motion to tate one of them from 
the jury was hamiless, where the jury might properly hâve been Instruct- 
ed to find for plalntiff on one of the others. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4212; 
Dec. Dig. ®=>1062(1).] 

5. Evidence <g=477(4) — Appeabance of Pebson. 

Evidence that a few minutes after plalntifC's Injury, whlle her foot was 
being bathed, she waa screamlng, is admissible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §- 2240 ; Dec. Dig. 
<g=477(4).] 

8. WiTNESSEs ©=248(2) — Responsiveness or Answbb. 

The answer, "She was screamlng wlth pain in her ^de," in the absence 
of spécifie objection that It was not responsive to the question as to how 
she appeared, wlU be deemed to mean, not that her screams were In 
fact due to pain In the side, but that they appeared to witness to be caused 
thereby. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. § 862; Dec 
Dig. <?s=>248(2).] 

7. Evidence <ê=>268 — Statement to Phtsician. 

Uuless It clearly appears that plaintiffs description to a physician to 
whom she had gone of her subjective symptoms was made solely to aid 
an expert to give évidence on the trial in an action for her injury, and 
not in good f aith to asslst hlm in diagnoslng her case for purpose of treat- 
ment, it is admissible, though the welght to be given it by the jury may 
be slight. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1061, 1062; 
Dec. Dig. <ê=j268.] 

b. Evidence <g=3554 — Expert Testimont — Cause and Efeect. 

There being no eonfllct as to the manner of an injury, a physician 
may testify that the accident dld cause, and not merely that it mlght 
hâve caused, the injuries. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 2375 ; Dec. Dig. 
<&=>554.] 

9. Evidence ©=547 — Experts — Spéculative Testimont. 

Testlmony of a physician, after he had deseribed the conditions found 
during a period of treatment of plalntiff, a profuse discoloration of the 
abdominal région, jaundice, blocUlng of the bowels, rétention of the water, 
high puise, etc., and had stated that he gave her treatment of the 
stomach, bowels, and Uver, that it was his opinion that there had been 
an injury to the stomach and liver, was not spéculative. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. § 2364; Dec. 
Dig. <g=5547.] 

ffi::3For other casas see same topic & KEY-NUMBER In ail Key-Numbered Bigests & Indexes 
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10. Appeai, and Ekror <S=1047(3) — Harmless Eeroe — Rulisgs on Evidence. 
There being uncontradicted testlmony as to the injuries received by 
plaintifC, ttieir permanent cliaracter, and the sufiferlngs endured by lier, 
any error in refusing to strlke ont as sjteculative the answer of a phy- 
sician, asked if he formed an opinion as to the trouble with her abdomen 
and bip, that his diagnosis and conclusions were that there were pos- 
sible adhésions there, was harmless. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. § 4149; 
Dec. Dig. <g=1047(3).] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by Marie Kramer against the Chicago Railways Company 
and another. Judgment for plaintifï, and défendant named brings 
error. Affirmed. 

Charles Le Roy Brown, of Chicago, 111., for plaintiff in error. 
C. Helmer Johnson and Arthur H. Chetlain, both of Chicago, 111., 
for défendant in error. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. Writ of error to reverse a judgment for 
$3,350 against the plaintifï in error in an action against it and the 
Chicago City Railway Company. Diversity of citizenship is the 
ground of fédéral jurisdiction. At the conclusion of the plaintiff 's 
case, the défendant the Chicago Railway Company moved for a di- 
rected verdict. The motion was overruled, and it rested its case. 
Thereupon the défendant Chicago City Railway Company offered évi- 
dence tending to establish its freedom from négligence. At the con- 
clusion of the entire case each défendant moved for a directed verdict 
on each count of the déclaration separately. Ail motions were over- 
ruled, the cause was submitted to the jury, and a verdict was render- 
ed in favor of the Chicago City Railway Company and against the 
Chicago Railways Company. 

PlaintifiE's injuries were received under the following circumstances : 
She had just stepped upon the rear platform of a south-bound street 
car standing at the north side of the intersection of Western avenue 
and Twelfth street in Chicago and owned and operated by the Chicago 
City Railway Company, when another south-bound car, owned and 
operated by the Chicago Railways Company, came into collision with 
the rear platform of the Chicago City Railway Company's car, break- 
ing it and bending the front end of the other car. Plaintiff introduced 
no évidence as to the condition of the brakes or stopping apparatus. 
The track on Western avenue was owned, operated, and under the 
control of the Chicago Railways Company, and was used by the Chi- 
cago City Railway Company for the opération of through route cars 
under an ordinance of the city of Chicago passed in February, 1907. 

The section of the ordinance relating to the Chicago City Railway 
Company introduced in évidence provides as f ollows : 

"The Company will co-operate with any corporation or corporations oper- 
ating such of the street railway Unes now operated by the recel vers of thî 
Chicago Union Traction Company as may be parts of the through routes in 

iS=^For other cases see same topic & KEY-NUMBER in ail Key-Numterea Digests & Indexes 
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this ordinance or in 'Exhiblt C referred to, In establishîug and maintaîning 
through lines of cars over the street rallway lines of the coiupany and the 
Street railway lines of tlie Union Traction System entering tlie Soutli Division 
of tlie said city, north of Twelfth street, which sliall carry passengers from 
the Soutli Division of the said city to the other two divisions of the said city, 
or in the reverse directions, through the portion of the South Division of said 
city north of Twelftli street, for a single fare." 

Tliat relating to the Chicago Railvvays Company reads: 

"The Company will co-operate with any corporation or corporations oper- 
ating such of the street railway lines now operated hy the Chicago City Kail- 
way Company as may he parts of the throngh routes in tliis ordinance or 
in 'Bxhibit C referred to, in estahlishing and maintainiug through Unes of 
cars over the street railway lines of the company and the street railway line 
of the Chicago City Railway System entering the South Division of the said 
oity north of Twelfth street, which shall carry passengers from the Korth 
and West Divisions of the said city to the South Division of the said city, 
or in the reverse directions, through the portion of the Soutli Division of said 
city north of Twelfth street, for a single fare." 

Exhibit C therein referred to provides as follows : 

"Route No. 10: 'Beginning at Seventy-First street and Western avenue ; 
north on Western avenue to Belmont avenue, returning by the same route.' " 

It was stipulated that, in accordance with the provisions of the or- 
dinances and the acceptance thereof by each of the défendant com- 
panies, the opération of the througli route cars by tlie one company 
over tracks belonging to the other was under the direction and supervi- 
sion of a board of supervising engineers appointed by the city of 
Chicago, and under the directions of this board each company was 
recjuired to permit the other to operate cars over its various hnes 
and to give and receive transfers theref or. 

Errors in the charge and in denying the Chicago Railways Com- 
pany's motions are based on its contentions made in the trial court 
and renewed in this court that the plaintiff was a passenger of the 
Chicago City Railway Company alone; that the Chicago Raihvays 
Company was a stranger to her, and owed her the duty, not of the 
highest degree of care, but only of ordinary care; that the collision 
alone vmder the circumstances narrated did not justify the application 
of the principle of res ipsa locjuitur at least as against it, the stranger 
company; and that in any event the total failure of affirmative proof 
of the spécifie négligence charged against it in at least one of the 
counts, namely, a négligent failure to keep the equipment of its car 
in proper order, makes the refusai of the court to grant this defend- 
ant's motion for an instruction in its favor on this count réversible 
error. 

[1] 1. In Illinois, the liability of a lessor public service company 
for the acts and omissions of its lessee, is well established. As de- 
clared in Anderson v. West Chicago Street Railway Company, 200 
m. 329, 333, 65 N. E. 717: 

"The relation * * * is not that of landlord and tenant, but that of 
principal and agent, or master and servant." 

While in some of the lower fédéral courts it has been said that in 
the détermination of the relation between lessor and lessee company 
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and the liability of the former for the latter's acts, the fédéral courts 
will net deem themselves bound by the state court's views in the 
absence of a controlling statute, \ve are of the opinion that under N. 
C. R. Co. V. Zachary, 232 U. S. 248, 34 Sup. Ct. 305, 58 L. Ed. 591, 
Ann. Cas. 1914C, 159, and I. C. R. R. Co. v. Sheegog, 215 U. S. 308, 
30 Sup. Ct. 101, 54 L. Ed. 208, the local law, as interpreted by the 
state court, controls. While each of thèse cases originated in the state 
court, it is to be noted that in the Zachary Case the question involved 
was the interprétation of the fédéral Employers' Liability Act (Act 
April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]), 
and that, while the state Suprême Court held this inapplicable to an 
intrastate lessor corporation not itself actually engaged in interstate 
commerce, the fédéral Suprême Court held it to be a necessary resuit 
of the local law, constituting the lessee the lessor's substitute or 
agent, and making the latter responsible for the former's acts and 
omissions, whether in interstate or in intrastate commerce, that "the 
lessor is a common carrier by railroad engaging in commerce between 
the States," and that an employé of the lessee is employed by such 
lessor in interstate commerce, vvithin the meaning of the fédéral act. 

The statement in the Sheegog Case, "Now whether we agrée with 
it or not, the doctrine is familiar that in the absence of statute a rail- 
road Company cannot get rid of its liability attached to the exercise 
of its franchise by making a lease," was not intended, in our judg- 
ment, to cast any doubt upon the views expressed in Railroad Com- 
pany V. Barron, 5 Wall. 90, 18 L. Ed. 591. There the action was 
begun in the fédéral court. The défendant was the owner of the 
road and the actual carrier of the passenger. It was held liable for 
the négligence of another company operating by consent, on its road. 
The court said that the liability had "been settled, and we think 
rightly, in the courts of Illinois holding the owner of the road liable." 

We are unable to see any real distinction between the lessor and 
lessee cases and the présent case. The Chicago Railways Company 
was the owner of the track and furnished the motive power. It had 
the right and the duty to operate its own cars thereon. The privilège 
granted to the Chicago City Railway Company to operate its through 
cars over the Chicago Railways Company's tracks was necessarily with 
the consent and permission of the latter company, a consent evidenced 
by its acceptance of the ordinance. The Chicago City Railway Com- 
pany while operating its cars over the tracks and under the electric 
power furnished by the Chicago Railways Company was performing 
the public duty of the latter company as its agent or substitute in the 
same measure as a lessee company to which similar privilèges had been 
granted. It follows that, while the plaintiff was a passenger of the 
Chicago City Railway Company, she was also as a matter of law a 
passenger of the Chicago Railways Company and entitled to the ex- 
ercise by each of them of the same degree of care. 

[2,3] 2. Plaintiiï's rights, therefore, are the same as would hâve 
arisen if her injuries had been caused, under similar circumstances, 
by a collision of two cars, both belonging to the défendant Chicago 
Railways Company. In such a case, concededly res ipsa loquitur would 
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apply. For there, as hère, the uncertainty as to whetlier tlie injury 
was due to the neg;hgence of the employés of the first car or of the 
second car or of both would support a charge of gênerai négligence 
against the défendant Chicago Railways Company. 

While res ipsa loquitur does not shift the ultimate burden of proof, 
and at times only calls for without necessarily requiring explanation 
or rebuttî^l (Sweeney v. Erving, 228 U. S. 233, 240, 33 Sup. Ct. 416, 
57 h. Ed. 815, Ann. Cas. 1914D, 905), in the instant case, in view of 
the passenger carrier relation, the prima facie case made for her 
through proof of the circumstances of the collision and the exercise 
of due care for her own safety would not merely hâve justifiied the 
submission of the question of the defendant's négligence to the jury, 
but, in the absence of any testimony offered by the défendant and 
lof any matters in the testimony ofïered on behalf of the plaintiff 
tending to explain the occurrence on any theory other than that of 
the defendant's négligence, an instruction to find for the plaintiff on 
the count charging gênerai négligence would hâve been proper. North 
Chicago vStreet Railway Company v. Cotton, 140 111. 486. 29 N. E. 

899 ; Central Vermont Ry. Co. v. Cauble, 228 Fed. 876, 878, C. 

C. A. . 

[4] In Wilmington Mining Company v. Fulton, 205 U. S. 77, 27 
Sup. Ct. 412, 51 L. Ed. 708, the failure of the court to grant a motion 
to take from the jury a count unsupported by the évidence was held 
to be réversible error, even though there was évidence justifying the 
submission of another count to the jury, inasmuch as it would be 
impossible to say that the verdict was not based on the former count. 
Subsequently, in Scott v. Parlin & Orendorf, 245 111. 460, 92 N. E. 
318, the Suprême Court of Illinois laid down a contrary rule, basing 
its décision, not on any statutory provision, but on the analogy of 
section 78 of the Illinois Practice Act (Laws 1907, p. 459). 

Assuming that the practice thus sanctioned by the state court is not 
controlling in the fédéral courts, yet inasmuch as the trial court, in 
this case, unlike the Wilmington Mining Company Case, might prop- 
erly hâve instructed the jury to find for the plaintiff on at least one 
of the counts, and as the measure of damages was necessarily the 
same on ail of the counts, the error, if any, in overruling the de- 
fendant's motion, could not be prejudicial or furnish a ground for 
reversai. 

[5, 6] 3. Error is also assigned on the admission of certain testi- 
mony, ail bearing solely upon the matter of the injuries and the amount 
of the damages. 

(a) Plaintiff lived and worked on Western avenue just north of 
Twelfth street. A few minutes after the accident, she came home. 
Her employer assisted her to her room, got a basin of water, and 
was bathing her foot when a neighbor entered. Asked for a descrip- 
tion as to how plaintiff appeared to her at that time, the neighbor 
testified through an interpréter, "She was screaming with pain in her 
side." 

A motion to strike out this answer was properly overruled; that 
she was screaming, irrespective of the cause, was clearly admissible. 
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Moreover, in the absence of a spécifie objection that it was net re- 
sponsive, the answer must be deemed to mean, net that the screams 
were in fact due to the pain in the side, but that they appeared ta 
the witness to be caused thereby. Plaintiff's actions and geStures, her 
appearance at the time, might well be so described. 

[7] (b) The accident occurred in June, 1913; the trial in No- 
vember, 1914. In February, 1914, the month in which this action 
was brought, her original physician and another doctor examined 
her in Chicago. The first physician testified, in answer to the court's 
question whether she came at that time as a patient, "Yes ; for treat- 
ment and also for examination." He further stated that she was 
in his office twice and that he treated her; that she was to hâve 
corne again, but that she went home; that he supposed she went to 
her family physician. In partial answer to questions as to the ex- 
amination made and complaints of pain at the time, he testified that 
he found tenderness over the abdomen and back, a swelling of the 
left leg, and that she complained of weakness and inability to stand 
any length of time. Objections to the question and motion to strike 
out the answers, on the ground that they called for and gave sub- 
jective symptoms displayed at an examination pending litigation, and 
"after plaintifï testified that she did not go to the doctor at that time 
for treatment," were overruled. 

If plaintiiï had in fact so testified, there would be more force in 
the objections, as her complaints at an examination sought by her 
solely for Htigation purposes are usually held inadmissible (but see 
5 Wigmore, Évidence [2d Ed.] § 688, note 2, commenting on C. & 
O. Ry. V. Wiley, 134 Ky. 461, 121 S. W. 402), even though the physi- 
cian does not know the purpose of her visit. Her testimony on cross- 
examination was as f ollows : 

"Dr. MacFarland examined me about six months a go. Q. Has he examined 
you at any time since then? A. No; lie didn't exactly examine since tlien. 
île examined me tlioroughly six montlis ago. Q. That was when you were 
starting to get ready for your lawsuit? A. Yes, sir. Q. Is tliat what he ex- 
amined you for? A. Yes, sir. Dr. Burns aud Dr. MacFarland examined me 
together about six months ago at Dr. MaeFarland's office. * « * i hâve 
been at home in Burlington, and liave seen Dr. Proudy from time to time, 
but he has not treated me since last spring." 

If "that," in the question, "Is that what he examined you for?" 
means the lawsuit, the answer does not in any manner indicate that 
she did not go to her physician also and primarily for treatment. 
That she required treatment at the time is clearly shown by the physi- 
cian's testimony that he did in fact treat her and her testimony that 
on her return home the local physician continued to treat her. 

We cannot agrée with Kath v. Wisconsin Ry. Co., 121 Wis. 503, 
99 N. W. 217, that such testimony must be excluded unless made dur- 
ing examination before suit and solely for the purpose of treatment. 
As is said in N. P. R. R. v. Urlin, 158 U. S. 271, 274, 15 Sup. Ct. 840, 
39L. Ed. 977: 

"As one of the principal questions in the case was whether the Injuries of 
the défendant were of a permanent or a temnorary character, it was certalnly 
compétent to prove that, during the two years which had elapsed between the 
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happening of the accident and tiie trial, there were several médical examina» 
tlons into the condition of the plalntlff. Every one Icnows that, when injuri<'« 
are internai and not obvions to visual Inspection, the surgeon has to largely 
depend on the responses aud exclamations of the patient when subjected to 
examina tlon." 

The court cites with approval Fleming v. Springfield, 154 Mass. 
520, 522, 28 N. E. 910, 26 Am. St. Rep. 268, that: 

"It may be fairly inferred that it was made for the purpose of médical 
advice and treatment. At any rate, although It was only a day or two be- 
fore, or possibly during, the trial, it does not appear that sueh is not the 
case." 

Unless it be clear that the patient's description of her subjective 
symptoms was made solely for the purpose of aiding an expert to 
give évidence on the trial, and not in good f aith, to assist the physician 
in diagnosing the case for the purpose of treatment, it is not to be 
deemed inadmissible, though the weight to be given it by the gury, 
varying according to the circumstances, may be but slight. C, C, 
C. & I. R. R. Co. V. Newell, 104 Ind. 264, 270, 3 N. E. 836, 54 
Am. Rep. 312. 

[8] (c) This case falls within the principle of City of Chicago v. 
Didier, 227 111. 571, 81 N. E. 698, and not within that of Schlauder v. 
C. & S. T. Co., 253 m. 154, 97 N. E. 233. Elere, as in the Didier 
Case, there was no conflict as to the manner of the injury. It was, 
therefore, not improper to permit the physician to state that the acci- 
dent did cause, and not merely that it might hâve caused, the injuries. 
5 Wigmore, Evid. § 1976. 

[9| (d) As a resuit of the accident, plaintiff, a hardworking healthy 
woman 24 years old, earning $5 per week and board and lodging, was 
confined to her bed nearly three weeks, and then for over two months 
got about on crutches. The left foot was eut about 31/2, inches on the 
inner border of the heel. It required 14 stitches. Deep abrasions 
of the skin were f ormed over the right bip. A physician attended her 
daily for four or five weeks before she left the city for her home in 
Wisconsin. After he had described the conditions found during this 
period of treatment, — a profuse discoloration of the abdominal région, 
jaundice, blocking of the bowels, rétention of the water, high puise, 
etc. — and had stated that he gave her treatment and medicine for the 
stomach, bowels, and liver, he was asked, "Was it your opinion thafl 
there had been an injury to the stomach and liver?" An objection 
that this was spéculative, and did not call for a physical condition 
which he found, was overruled, and he answered affirmatively. 

The ruling of the court was entirely proper. The diagnosis was 
not, as in Lyons v. Chicago City Raiiway Co., 258 111. 75, 101 N. E. 
211, spéculative; that is, that there might bave been such an injury, 
but clear and positive that there was such an injury. 

[10] (e) Answering the question, "Did you form an opinion as to 
the trouble with her abdomen and hip at that time?" he answered, 
"Why, my diagnosis and conclusions were that there were possible 
adhésions there, from such a crushing injury, adhésions of the in- 
testines." "Possible adhésions" is spéculative; it would hâve been 
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proper to grant the motion to strike it eut on that ground. In view, 
hoAvever, of the uncontradicted testimony as to the injuries received, 
their permanent character, and the sufferings endured by the plain- 
tiff, we are of the opinion that, even if the failure to strike it ont 
should be held error (but see 5 V/igmore, § 1976, commenting on the 
Lyons Case, supra), the error cannot be deemed to liave been so 
prejudicial as to justify a reversai. 
Judgment affirmed. 



HIGGIXBOTHAM v. BOGGS et al. 

(Circuit Court of Appeals, Fourth Circuit. May 2, 1916.) 

No. 1405. 

1. Tbusts <S=572 — Resulting Trusts — Création. 

When one person pays for land and has title made to another, a trust 
results lu favor of the purcliaser. 

[Ed. Note.— For otlier cases, see Trusts, Cent. Dig. §§ 102, 103; Dec. 
Dig. <©=72.] 

2. Trusts <©=»43(1), 88 — Resulting Trusts — Establishment. 

Where land Is paid for by one, tliough title is taken In the name of 
another, elttier the payment, raising a resulting trust, or an express 
agreement by the holder of the title to hold in trust for tha real pur- 
chaser, may be established by paroi. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 62, 1.30-133 ; Dec. 
Dig. .S=43(l), 88.] 

3. Trusts ©=86 — Resulting Trusts — I'resumptions. 

Where a husband or father, on purchasing land, takes title in the name 
of his wlfe or his child, no presumption of resulting trust arises, as in 
case of strangers or relatives under no obligation to support. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 128; Dec. Dig. 
<S=38e.] 

4. Trusts iS=386 — Resulting Trusts — Presumption. 

The presumption of a resulting trust may be rebutted by évidence of 
the circumstances or déclarations by the real purchaser, who took title 
in the name of another, that a gift was intended to the grantee. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 128 ; Dec. Dig. 
©=86.] 

5. Trusts <S::381(1) — Resulting Trusts — Evidence. 

In determlning wliether a resulting trust arises, where one purchasing 
latKl has title taken in the name of another, the close relationship of 
the grantee to the purchaser and the purchaser's moral obligation to 
support may be considered. 

lEd. Note. — For other cases, see Trusts, Cent. Dig. § 115; Dec. Dig. 
<S^hl(l).] 

6. Trusts i®==î362 — Resulting Trusts — Déclaration. 

A resulting trust will not be declared in favor of a purchaser, who liad 
the légal title made to another for the purpose of defrauding his credltors. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 560-562; Dec. 
Dig. ©=^362.] 

©s^For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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7. Trusts i®i=>72 — Resulting Trusts — Création. 

A resulting trust, if it arises at ail, must arise at the time the légal 
title is taken In the naine of one who does not pay a considération for 
tlie conveyance. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 102, 103; Dec. 
Dig. ©=72.] 

8. Trusts <©=>S9(5) — Hesulting Trusts — Establishment. 

Paroi évidence, to establish a resulting trust, must be clear, unques- 
tionable, and certain. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. § 137; Dec. Dig. 

<S=589(5).] 

9. Trusts (S:^,'572(3) — Resulting Trusts— Evidence — Establishment. 

In a suit to establish a resulting trust in land, évidence held to show 
that the purchaser, who paid the considération, liad title taken in the 
name of an ostensible grautee for the purpose of defeating a judgment 
créditer, and so no resulting trust arose. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ G02, 603; Dec. 
Dig. <S==>372(3).] 

10. Trusts iS=>362 — Resulting Trusts— Création. 

Where purchaser of land took title in the name of another for the 
purpose of defeating the collection of a judgment against him lield by 
the state, a subséquent release of the judgment will not give rise to re- 
sulting trust, as such trust, if it arises, must do so when title vests. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 560-562; Dec. 
Dig. <S==>362.] 

11. Trusts i®=>89(1) — Resulting Trusts — Evidence. 

In suit to establish a resulting trust in land, title to which was trans- 
ferred from the original grantee to the purchaser's slster, évidence held 
to establish that, though the purchaser was the équitable owner, he In- 
tended his sister to take the f ee of the land. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 134; Dec. Dig. 
<SS=89(1).] 

12. Trusts <S=3365(4) — Resulting Trusts — Right to Assert — Lâches. 

Where for over 22 years a purchaser of land acquiesced in the title 
reuiaining in his sister, to Vvhom, it was transferred from tlie original 
grantee, and his will affirmed such title, the heirs of the purchaser can- 
not thcreafter assert a resulting trust in the land; it being barred by 
lâches. 

[Kd. Note. — For other cases, see Trusts, Cent. Dig. § 572 ; Dec. Dig. 
<S==:«1.')(4).] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Richmond ; Edminid Waddill, Jr., Judge. 

Suit by Jessie Boggs and others against Fannie W. Higginbotham, 
substituted in the place of Nancy J. B right. From a decree for com- 
plainants (222 Fed. 714), défendant appeals. Reversed. 

William W. Crump and Charles V. Meredith, both of Richmond, Va. 
(Conway R. Sands and Meredith & Cocke, ail of Richmond, Va., on 
the brief), for appellant. 

Marshall M. Gilliam and A. L. Holladay, both of Richmond, Va., for 
appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

^ssFor other cases see samo topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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WOODS, Circuit Judge. The issue in this case is whether the ap- 
pellant, Fannie W. Higginbotham, holds the légal title to a tract of 
land of 335 acres in Henrico county. Va., as her own property, or as 
trustée of a resulting trust in favor of the heirs of William M. Mc- 
Gruder. The décision of the District Court was in favor of the com- 
plainants, claiming one-eighth interest as grandchildren of a deceased 
sister of McGruder. The bearing of the documentary évidence will be 
made clearer by setting it out in chronological order. 

In 1867 the commonwealth of Virginia recovered judgments aggre- 
gating about $20,000 against Wm. M. McGruder as surety on the bond 
of R. H. Huff, county sheriff. On June 29, 1869, Susan C. Fisher and 
others conveyed a tract of 283 acres of land to Fannie Wrenn, a nièce 
of McGruder, for the considération of $1,800, and on September 13. 
1872, another tract of 335 acres for the considération of $1,600. The 
tract of 335 acres is the land in dispute. 

On August 25, 1880, Fannie Wrenn executed to Wm. M. McGruder 
a power of attorney authorizing him to convey both tracts of land, in 
ail 618 acres giving full discrétion as to the considération. The next 
day under his power of attorney McGruder executed in Fannie 
Wrenn's name a conveyance of the land to John T. Jones for the con- 
sidération expressed in the deed of $9,580. At the same time Jones 
executed a deed of trust to Henry A. Atkinson, Jr., trustée, to se- 
cure $6,333.34, the alleged balance of the purchase money. On June 
11, 1881, Atkinson as trustée and McGruder as the agent of Fannie 
Wrenn acknowledged full payment of the balance of the purchase 
money and released ail claim under the deed of trust. On March 3, 
1884, Jones conveyed the land to Nancy J. Briglit for the considéra- 
tion expressed in the deed of $8,580. On March 7, 1884, the General 
Assembly of Virginia passed an act that no proceedings should be 
taken to enforce judgments like that against McGruder after the Ist 
of January, 1885 ; and on the 20th of December, 1886, McGruder 
compromised the judgment against him by making a small payment and 
was released from ail hability thereon. On May 1, 1906, Nancy J. 
Bright conveyed a portion of the land to T. P. Davie and Jesse À. 
Davie, who executed a trust deed to secure $9,000 of the purchase 
money and interest thereon. The bonds and the notes representing 
this purchase money were indorsed and assigned by Nancy J. Bright 
to Wm. M. McGruder. In November, 1908, McGruder died, leaving 
his will, dated November 26, 1906, by which he undertook to bequeath 
the bonds and notes to certain persons and for certain purposes. The 
will however, contains this récital : 

"Whereas, Mrs. Nancy J. Bright, recently sold a portion of her landed 
estate to Mr. T. Percy Davie, and held his bond for the payment of the same, 
dated May 1, 1906, for nine thousand ($9,000) dollars, payable In five years 
after date, payable to Mrs. Nancy J. Bright, and Indorsed by her, and assign- 
ed to me." 

The will contains no devise of the land in dispute and no intimation 
that McGruder regarded it as his property. After McGruder's death 
Mrs. Bright instituted a suit in the circuit court of Henrico county 
against the executors of McGruder and others interested in the bonds 
and notes, which resulted in a decree to the effect: 



256 234 FEDERAL REPORTEE 

"That the ossignments appearlng on the back of each of the bonds and 
signed by Mrs. Nancy J. Brlght were not made with the Intention of trans- 
ferring the ownershlp of said bonds to Wm. M. McGruder, and that there- 
fore the légal title which i)assed by such a,ssignments should be revested in 
the sald Nancy J. Bright." 

The court, however, exonerated McGruder from any fraudulent 
purpose in securing the assignment. 

On October 7, 1909, the complainants, as the heirs of a sister of 
Wm. M. McGruder, brought this suit against Nancy J. Bright, alleg- 
ing that when Susan C. Fisher and others conveyed to Fannie Wrenn, 
in 1872, McGruder paid the purchase price for the land, that ail of the 
subséquent transfers were made at his instance, and that the grantees 
held the légal title in trust for him and after his death for his heirs. 
Nancy J. Bright died October 2, 1913, after her answer was filed, and 
Fannie W. Higginbotham, to whom Mrs. Bright devised the land, was 
made a party défendant and filed her answer. 

[1, 2] When one person purchases land with his own money and has 
the title made to another a trust results in favor of the former. Bank 
V. Carrington, 7 Leigh (Va.) 566. And either the payment of the pur- 
chase money imposing a resuhing trust on the holder of the légal title, 
or an express trust by agreement of the grantee to .hold in trust for 
the real purchasers may be proved by paroi. Young v. HoUand, 117 
Va. 433, 84 S. E. 637. 

[3, 4] Between strangers a resulting trust is presumed against the 
grantee in favor of the person paying the purchase money. But if the 
purchaser takes the title in the name of a wife or child or other per- 
son for whom he is under some natural or légal obligation to provide, 
the presumption is against a resulting trust and in favor of a gift or 
advancement to the person named in the deed. 1 Perry on Trusts, 143 ; 
Young V. Holland, supra; Jackson v. Jackson, 91 U. S. 122, 23 L. 
Ed. 258. In gênerai there is no légal or moral obligation on one brother 
or sister to support another, and there fore in thèse relations the nominal 
grantee will be presumed to hold under a resulting trust for the real 
purchaser. Madison v. Andrew. 1 Vesev, 57; 1 Perry on Trusts, 144; 
Plarris v. Mcintyre, 118 IlL 275, 8 N. E. 182; 39 Cyc. 136. But the 
presumption of a resulting trust is one of fact, which may be rebutted 
by évidence of the circumstances or of the déclaration of the purchaser 
that he intended a gift to the nominal grantee. W^arren v. Steer, 112 
Pa. 634, 5 Atl. 4; Higdon v. Pligdon, 57 Miss. 264; Jackson v. Jack- 
son, supra. 

[5] Manifestly the relation of close affection or kinship, though not 
amounting to moral or légal obligation, is a fact to be weighed along 
with other évidence tending to rebut the presumption of a trust and 
support the inference of a gift. 

[6] A resulting trust will not be declared in favor of a purchaser 
who had the légal title made to another for the purpose of defrauding 
his creditors. Almond v. Wilson, 75 Va. 613 ; Ratliff v. Ratliff, 102 
Va. 880, 47 S. E. 1007; Sell v. West, 125 Mo. 621, 28 S. W. 969, 46 
Am. St. Rep. 508, and note; Neill v. Keese, 5 Tex. 23, SI Am. Dec. 
754, and note ; 1 Perry on Trusts, 165. 
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[7] A resulting trust, if it arises at ail, must arise at the time the 
légal title is taken. Beecher v. Wilson, 84 Va. 813, 6 S. E. 209, 10 
Am. St. Rep. 883; Miller v. Blose, 30 Grat. (Va.) 744. 

[8] Paroi évidence to establish a resulting trust must be clear, un- 
questionable, and certain. Donaghe v. Tams, 81 Va. 132; Woodward 
V. Sibert, 82 Va. 441. But when the payment of the purchase money 
by one for a conveyance made to another is established, the charge that 
the légal title was made to another to defeat the creditors of the pur- 
chaser must also be established by clear proof. 

[9] There was a feeble effort to show that Mrs. Bright paid the 
purchase money when the Fishers conveyed the land to Fannie Wrenn 
in 1872; but the testimony proves beyond doubt that McGruder paid 
it. The deeds from Fannie Wrenn to Jones and from Jones to Mrs. 
Bright were made without valuable considération. Mrs. Bright and 
McGruder lived together on the land as brother and sister, and Fannie 
Wrenn, their nièce, was a member of the family until her marriage. 
McGruder cultivated the land and used it in ail respects as his own, 
Mrs. Bright no doubt performing the household duties incident to 
her relation with her brother. McGruder also directed the changes of 
the title from Fannie Wrenn to Jones, and from Jones to Mrs. Bright, 
and ail concerned acquiesced in fuU récognition of his control. His 
reason for getting the title eut of Fannie Wrenn and into Jones, his 
confidential friend, was the expected marriage of Fannie Wrenn, and 
for getting the title out of Jones into Mrs. Bright, was the anticipated 
financial embarrassment of Jones. McGruder spoke of the land to 
his neighbors sometimes as his property and sometimes as the property 
of Mrs. Bright, his expressions on this subject no doubt varying as he 
had in mind his own control and dominion or the légal title of Mrs. 
Bright. 

If this were ail, there could be little doubt that ail of the successive 
grantees of the land — Fannie Wrenn, Jones, and Mrs. Bright— took 
and held the légal title with a resulting trust in favor of McGruder, 
and enforceable after his death by his heirs. But inquiry into the 
motive of McGruder for keeping the title out of himself and in an- 
other is fatal to the claim of the complainants. An active and aggres- 
sive man in ail his pursuits, it is évident that there must bave been a 
reason cogent to him for the course he pursued. The record suggests 
no reason except that of preventing the collection of the large judg- 
ment in favor of the state against him; and the affirmative évidence of 
that motive is convincing. The mère fact of the existence of the judg- 
ment and the keeping of the title to the property for which he had 
paid and which was his chief asset in the names of others for so many 
years unexplained is strong évidence (Hickman v. Trout, 83 Va. 478, 
3 S. F. 131, 20 Cyc. 449) ; for the judgment and the land were the two 
largest factors in McGruder's business life. Still stronger évidence is 
the fiction resorted to in the conveyance from Fannie Wrenn to John 
T. Jones. The arrangement was that Jones was to give his check for 
the cash portion to McGruder as attorney in fact for Fannie Wrenn, 
and McGruder was to retum the check or the money collected on it. 
This was done to make that which was a mère fictitious considération 
234 F.— 17 
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appear to be a real one. Mr. Atkinson, the attorney who drew the 
papers and who was the trustée under the mortgage deed purporting 
to secure a portion of the purchase money, testified that as he under- 
stood the transaction nothing was to be paid, and that the purpose of 
McGrudér in not having the title in himself was to prevent the col- 
lection of the judgment. Objection was made to this testimony of 
Atkinson as to the fraudulent intent, on the ground that it came out 
on a cross-examination which extended beyond the subject of the di- 
rect testimony. The objection is not well founded, since the cross- 
examination related to the explanation of the transaction referred to 
as fictitious in the direct examination. It is true that the witness in- 
timated that he had no positive knowledge of the fraudulent intent, 
but he was a party to the transaction and his understanding that the 
trust deed made to him was a mère pretense is not without weight. 

The conclusion that McGruder had the title made to another for 
the purpose of defrauding his creditors carries with it the finding that 
equity would hâve given no relief to him, and will give none to his 
heirs. 

[10] The claim that the release of the judgment by the state related 
back to the date of ail of the transactions intended to prevent the col- 
lection of the judgment and purgôd them of this intrinsic vice is clearly 
untenable. Under the authorities above cited the relations of the 
parties were fixed when the deeds were made. Because of the fraudu- 
lent purpose to defeat a créditer the resulting trust failed to come into 
existence when the purchase money was paid by McGruder. The sub- 
séquent payment or release of the judgment could not create it. If 
it could a debtor by fictitious transfers could conceal property, secure 
a settlement éf his debts by means of his f raud, and then demand the 
restoration of his property from the holder of the légal title at the 
hands of a court of equity. 

f11] There is another view which is just as conclusive against the 
complainants if we lay to one side the vice of fraud. The évidence 
shows plainly that, while McGruder worked and intended to control 
and use the land as long as he lived, he had no intention of ever 
claiming the fee — of asserting the légal title and ownership. He took 
the utmost pains to escape owning it up to the time of the conveyance 
of Jones to Mrs. Bright. After that and after the satisfaction of the 
judgment against him, when there was no business motive for him 
to keep the légal title in his sister, he allowed her to retain it from 
January, 1885, when the judgment was satisfied, until his death in 1907 
— a period of 22 years. There is no évidence that in ail this time he 
ever asked for a conveyance, or in any way indicated that he desired 
it. More significant still, in his will he solemnly asserts the land to be 
the property of Mrs. Bright, and the proceeds of the sale of a portion 
of it to hâve been transferred to him by her. If it was his property, 
either legally or equitably, it was by far the most valuable part of his 
possessions, and yet he made no devise of it. The will was a solemn 
affirmation that he did not hold the land adversely to Mrs. Bright, and 
that his usé was subject tO: and in récognition of her title. Consider- 
ing the unusually close relationship of this brother and sister, and the 
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absence o£ other family obligation on the brother, the reasonable con- 
clusion is that, though at one time McGruder may hâve regarded him- 
self, and though he may hâve been, the équitable owner of the land, 
yet he intended the conveyance from Jones to Mrs. Bright to confer 
upon her the full légal title, free from any trust, with the mère ex- 
pectation that he would hâve the Use of the land for the remainder of 
his life. 

[12] Staleness is also a forceful considération against the claim. 
The case of the complainants is that McGruder was the real owner, and 
could hâve required his sister, Mrs. Bright, to convey it to him at any 
time from 1884 until his death in 1908. After 22 years of acquiescence 
by him in his sister's title, follovved by positive affirmation of it in his 
will, it is too late for his heirs to allège against it. Speidel v. Henrici, 
120 U. S. 377, 7 Sup. Ct. 610, 30 L. Ed. 718; Hanner v. Moulton, 138 
U. S. 486, 11 Sup. Ct. 408, 34 L. Ed. 1032; 1 Perry on Trusts, 141. 

The complainants, it is true, were not parties to the suit brought by 
Mrs. Bright in vvhich the circuit court of Henrico county decreed 
that Mrs. Bright was the owner of the bonds and notes given by Davie 
for the purchase of a part of the land conveyed to her by Jones ; but 
the décision of the state court is of great persuasive weight as to the 
légal principles involved, since the Suprême Court of Appeals of 
Virginia denied an appeal on the ground that the decree of the circuit 
court was plainly right. 

Summing up the case in a practical way, the évidence leads to thèse 
inferences as to the relations of the. parties and the status of the 
land: McGruder bought the land and paid the purchase money. He 
had the title made to Fannie Wrenn, and afterwards to his friend 
Jones, and then to his sister, Mrs. Bright, to protect it from the 
judgment against him in favor of the state. After the satisfaction 
of the judgment the conduct of McGruder shov^'s that he expected 
to use the land and the proceeds of the sale of any of it without any 
objection from his sister, Mrs. Bright; but it also shows that he ac- 
quiesced in and affirmatively asserted his sister's ownership, that he 
had no intention of setting up a claim to the title against her, and that 
he intended the conveyance from Jones to her to operate as a gift, 
subject only to the expectation that he would use and control the 
land as long as he lived. There is no equity in the bill, and it must 
be dismissed. 

Reversed. 



THE MEECEB. 

(Circuit Court of Appeals, Second Circuit. April 25, 1916.) 

No. 191. 

Collision ïS=102 — Steam Vessbls Meeting — Mdtual Paults. 

A tug, witli a tow alongside, held in fault for a collisioii with a meet- 
ing tug on North Rirer, for not keeplng a proper lookout, and therefore 
failing to see the other tug untlI withln 600 feet of her, and for then 

(gssFor other cases see same topic & KEY-NUMBER in ail Key-Numhered Digests & Indexes 
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faillng to reduce speed or stop until Immediately before collision. The 
meeting tug also held in fault on the ground that, when she saw the otlier 
tug approachlng head on and 600 or 700 feet away, it was lier duty under 
article 18 of the Inland Rules (Act June 7, 1897, c. 4, § 1, art. 18, 30 Stat. 
100 [Comp. St. 1913, § 7892]) to port her helm and signal for passlug port 
to port, Instead of whicli she gave alarm signais and reversed. 
[Ed. Note, — For otlier cases, see Collision, Dec. Dig. <®=>102.] 

Appeal from the District Court of the United States for the South- 
ern Distirict of New York. 

Suit in admiralty for collision by John J. Pareis, owner of the steam 
tug Eva May, against the steam tug Mercer; the Pennsylvania Rail- 
road Company, claimant. Decree for libelant, and respondent appeals. 
Modified. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham and Benjamin W. Wells, both of New York City, of 
counsel), for appellant. 

Alexander & Ash, of New York City (Peter Alexander, of New 
York City, of counsel), for appellee. 

Before WARD and ROGERS, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

ROGERS, Circuit Judge. The libelant is the sole owner of the steam 
tug Eva May and has brought this suit against the steam tug Mercer 
to recover damages for injuries sustained by collision between his ves- 
sel and the steam tug Harrisburg, in tow of the Mercer. The court 
below held the Mercer solely at fault. 

The Eva May left her berth at the foot of West Tenth street in 
the borough of Manhattan, New York City, at about 7 a. m. on De- 
cember 24, 1912. She was bound for Jersey City. She was ready 
to start out at about 6 a. m., but there had been a rather heavy snow- 
storm during the preceding night, and, as it was still snowing, her mas- 
ter deemed it prudent to remain in the slip until the weather conditions 
became favorable. At 7 o'clock the looked-for change came. The 
snow stopped falling and the weather cleared, so that the captain of 
the tugs could see across the river with perfect distinctness. After 
leaving her berth the Eva May headed across the North River to the 
New Jersey side of midstream and then went down the river. It is 
claimed that she was proceeding slowly under one bell. 

The tug Mercer, towing the tug Harrisburg on her starboard side, 
left Pier H., Jersey City, bound for Hoboken. The tide was flood, 
with a strong breeze from the northeast, blowing straight down the 
river. The mate of the Mercer testified that he was at an open window 
of the Harrisburg's pilot house, and the floatman of the Mercer testi- 
fied that he himself was forward near the stemhead of his tug both 
keeping lookout. The Mercer claims it was proceeding slowly and 
caref ully up the river, making about 4,5 knots ; that when she was about 
abreast of Pier 7, Hoboken, and about 500 feet from the New Jersey 
shore, smoke and steam from the Eva May were seen right ahead and 
about 600 feet away by the lookouts on the Mercer and Harris- 
burg; that the weather was so thick on account of fog and falling 
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snow that the master of the Mercer could not make out the Eva May 
until about 600 feet off the Jersey shore, when she at once blew one 
blast of the whistle, which was answered by the tug with a signal of 
two blasts ; that, as soon as the Mercer received the cross-signal f rom 
the Eva May, her master rang for full speed astern and sounded alarm 
blasts. 

It is alleged, however, by the libelant, that the Mercer was coming 
up the river with the tide at a high rate of speed. The libelant allèges 
that, when the Eva May made out ahead the Mercer, the former blew 
an alarm whistle, stopped, and reversed ; that the Mercer replied with 
a signal of one whistle ; that as the latter signal could not be safely 
complied with the Eva May repeated her alarm signal and continued 
backing; but that, notwithstanding the alarm signais, the Mercer came 
on ahead, without slowing or stopping, until just before the collision, 
and brought the Harrisburg into contact with the Eva May with such 
force that she very shortly thereafter filled and sank. 

There is a conflict of évidence as to the whistle signais exchanged. 
The appellant's witnesses say the first signal, one blast, was blown by 
the Mercer, and ansv,'ered by the Eva May with two ; that the Mercer 
then sounded the alarm, reversed her engines, and again blew the 
alarm. The appellee's witnesses say that, immediately on sighting the 
Mercer, the Eva May blew the alarm and backed full speed ; that the 
Mercer then blew one blast, and the Eva May then blew another alarm, 
and kept backing full speed, and the Mercer then blew an alarm and 
reversed her engines 450 feet from the Eva May. 

The court below was satisfied, and we are satisfied, that the weather 
was not thick with fog and that no snow was falling at the time of 
the accident. The master of the Eva May testified that the atmosphère 
was clear and that one could see from shore to shore. He was cor- 
roborated by other witnesses, and among them by one Capt. Newman. 
The latter was not employed by either party and appears to be an in- 
telligent and wholly disinterested witness. He witnessed the collision 
from the steam lighter Hector, owned by the Erie Railroad Company, 
in whose employ he was, and he testified that the weather conditions 
were good and that he had no difficulty in seeing the New York shore, 

The court below thought the Mercer solely at fault, but failed to 
State the reasons. The captain of the Eva ]May testified that, when he 
discovered the Mercer, that boat was heading directly for the Eva May 
and was 600 or 700 feet distant. He was asked : 

"Q. Was she heading so as to pass you on either side, or if her course 
had continued would you hâve corne together? A. Right for us when I dis- 
covered tliem." 

He also testified that as soon as he discovered the Mercer he im- 
mediately blew the alarm whistle and rang bells to stop and go back 
with the engine, full speed ; and he added that the signais were obeyed 
and his boat kept backing full speed. He testified that the Mercer 
blew one whistle, and that as he could not comply with that signal 
he blew another alarm. Asked what, if anything, the Mercer did after 
he blew the second alarm, he said : 

"She kept coming for us," and "she was coming very fast." 
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The resuit was that the boats came together. On cross-examination 
he testified as f ollows : 

"Q. You say that you burn Soft coal? A. I do. Qi And that there was tlils 
exhaust from your exhaust pipe? A. Yes, sir. Q. And that the wind was 
northeast about? A. Yes. Q. That would blow thls smoke and steain in what 
direction? Down the river ahead of you? A. Down, ahead of us; yes, sir. 
Q. You were not blowing any fog signais, were yoviV A. Ko, sir. Q. Thls 
exha.ust steam and smoke somewhat obscured the view below, I believe, you 
sald? A. It did, ahead of nje. Q. When you saw the Mercer, she was about 
dead ahead of you, was she? A. A trlfie on our starboard or inslde. Q. What 
do you mean by a trille on your starboard bow? A. Just the Inslde, I thiiik. 
Q. It was a head and head situation, I believe. You were eomiug head and 
head ? A. Yes. Q. And I think you said that she was headlng rlght for you ? 
A. The two tugs. Q.. And 500 or 60O feet away? A. Yes, sir." 

On examination by the court the foUowing testimony was given by 
him: 

"Q. When you heard the flrst whistle from the Mercer, was the smoke stlU 
ahead of you? A. Yes, sir. Q. And somewhat obscuriiig your vlew? A. They 
came ont of that smoke so that I could see tliem ; but I blew the alarm whis- 
tle, stopped, and backed my boat. Q. When you backed your boat, wheu you 
started to baek your boat, what was the condition as to smoke? It was ob- 
scuring your vlew to some extent? A. To some extent, yes; but we were 
close enough together so that we could see each other. Q. What niade you 
think it was dangerous to continue the course, so as to bririg you port to port, 
instead of stopplng? A. We were too close together to go any doser together 
without stopplng and backing; our rules are to stop and baek to avoid a 
collision, wliicli I did. Q. Then you felt that one or the other of you mlght 
make some error in maueuver, if you didn't stop? A. That is it" 

On his redirect he testified : 

"Q. At the tlme of the collision what effect had the reversed englues upon 
the forward motion of your tug? A. It would swing the bow of the boat to 
port. Q. You don't catch me. I mean, were you still goiug forward in the 
water, or had you stopped your lieadway, or which way were you moving at 
the tlme of the collision? A. She was golug stem llrst ; she had a trlfle steru 
lieadway on lier. Q. That is, your reversed englues had overeome your mo- 
uientum? A. Yes. Q. And you had started to go astern? A. Yes, sir. Q. If 
the Mercer had answered your alarm whistle witli alarm whistles, and stopped 
and backed would there hâve been any collision? A. No, sir." 

As respects the finding by the District Jiidge that the Mercer was in 
fatilt, this court fnlly concurs in that conckision. There is no good 
reason why the Mercer did net see the Eva May long before she did. 
The cloud of black smoke emitted by the Eva May was a much more 
conspicuous object than the tug herself, and if the Mercer had been 
alive to the situation, or her lookout not derelict, she would bave seen 
or been advised by the lookout that a tug was coming down the river 
with her smoke and steam carried ahead of her by the northeast wind, 
and she would also hâve known, or at least had reasonable cause to 
believe, that her own présence in the river might be obscured from 
the pilot of the down-coming vessel. Under those conditions, it was 
her duty to blow passing signais and slow down, and, if necessary, stop 
unti! a passing agreement was entered into between her and the Eva 
May. 

The Mercer did not, however, slow up or stop, but ran right into 
péril, stopping and backing only when she was within 100 or 150 feet 
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of the Eva May. Her engineer testified that after the tow had straight- 
ened up the river he got a hook-up bell, and operated under a hook-up 
bell from that time until just before the colUsion, when he stopped and 
reversed full speed. According to the Mercer's own witnesses, she 
was from the time she started running under a hook-up bell with a 
flood tide until she was vvithin 100 or 150 feet of the Eva May. She 
must hâve been making about 6 miles an hour, notwithstanding the tes- 
timony of her witnesses, shown to be inaccurate by their testimony 
concerning the weather conditions. 

The District Judge came to the conclusion that the Eva May was 
navigated with care and caution and he absolved her from ail fault. 
We find ourselves unable to concur in that conclusion. The Eva May 
did not, in our opinion, perform her entire légal duty. What she did 
was to blow her alarm whistle and stop and reverse. The resuit was 
that she was thrown across the track of the Mercer. The testimony 
satisfies us that the Eva May and the Mercer were approaching end on 
or nearly so. Article 18, rule 1, of the Pilot Rules for Certain Inland 
Waters reads in part as follows : 

"When steam vessels are approaching eaeh other head and head, that is, 
end on or nenrly so, It shall be the duty of eaeh to pa.ss on tlie port side of 
the other ; ond either vessel shall glve, as a signal of her Intention, one short 
and distinct blast of her whistle, whleh the other vessel shall answer promptly 
by a siniilar blast of her whistle, and thereupou such vessels shall pass on the 
port slde of eaeh other." 

The rule required thèse vessels to pass eaeh other on the port side. 
There is évidence tending to show that the Eva May starboarded her 
helm. One of the claimant's witnesses testified that when the two tugs 
were close to eaeh other the master of the Eva May was seen trying 
to put his helm aport. On cross-examination it was sought to weaken 
this évidence, but without success. This would tend to show that the 
Eva May 's helm must hâve been starboarded, and that the master tried 
to shift it and could not do so. But, disregarding that, and accepting 
the testimony of the master of the Eva May, then it appears that the 
Eva May stopped and backed, when the law required her to port her 
helm. The master stated that, when he reversed his engines, the ef- 
fect was to swing the bow of his tug to port. There is no doubt that as 
a resuit of vi'hat was done the Eva May was swung considerably across 
the river, and this contributed .to the collision. Instead of porting her 
helm, she stopped and backed. In doing so she violated the law, and 
she bas not shown anything to justify her in her departure frorn the 
statutory rule. The departure from that rule puts on the boat attempt- 
ing to justify it the burden of establishing that the other boat assented 
by proper signais to the departure. And this burden has not been met 
in this case. 

As both tugs were in fault the damages should be divided, and the 
decree below modified to conform to this opinion. It is so ordered. 
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NOBTHRUP V. PHILADELPHIA & R. HT. CO. et al. 

(Circuit Court of Appeals, Second Circuit. April 25, 1916.) 

No. 241. 

Collision <S=371(2)— Tow and Stationaet Deedge— Fault of Towixa Tno. 
A collision in Kill von Kull at night between a canal boat, forming part 
of a tow of 15 boats in tiers of 3, and a scow alongside a dredge engaged 
in deepening the channel, held due to the fault of one of the towing tugs 
in directlng tlie castlng off of the Unes between the rear starboard boat, 
whieh was to be taken out of the tow, and the boat ahead of tliem con- 
tinuing to push at the stern of the tow, which forced the latter boat out 
of the course of the tow and into collision with the scow. The dredge 
hcld- not in fault as obstrueting the ehannel ; it appearing that there was 
a clear channel of oA-er 400 feet on the side of the tow. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101 ; Dec. Dig. 
®=571(2).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by George Northrup, owner of the 
canal boat Senator Rice, against the steam tug Bern, the Philadelphia 
& Reading Railway Company, claimant, and the Morris & Cummings 
Dredging Company, impleaded. Decree against the Bern, and claim- 
ant appeals. Affirmed. 

Armstrong, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for claimant-appellant. 

Park & Mattison, of New York City (Henry E. Mattison, of New 
York City, of counsel), for libelant-appellee. 

Everett, Clarke & Benedict, of New York City (A. Léo Everett, of 
New York City, of counsel), for respondent-appellee. 

Before COXE and ROGERS, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

ROGERS, Circuit Judge. This suit arises out of a collision, and 
the libelant sues as the owner of the canal boat Senator Rice. The 
libelant brings the suit on his own behalf as owner, and on the behalf 
of the underwriters on the boat, against the steam tug Bern, owned by 
the Philadelphia & Reading Railway Company. The injury to the Sen- 
ator Rice occurred while that boat was in tow of the steam tugs Bern 
and Wyomissing, and resulted in the beaching of the boat. The in- 
jurjr resulted from a collision with a scow alongside of a dredge 
in the channel of the Kill von Kull. The owner of the Bern 
filed a pétition, under the fifty-ninth rule in admiralty (29 Sup. 
Ct. xlvi), against the Morris & Cummings Dredging Company, alleging 
that that company was responsible for the injury to the Senator Rice. 

On the night of January 7, 1914, the Senator Rice, loaded with 315 
tons of coal, left Port Reading in tow, with other boats, of the steam 
tugs Bern and Wyomissing, bound for Thirty-Seventh street, East 
River, New York. The tow consisted of 15 boats, made up of 5 tiers 
of 3 each. The Senator Rice was in the fourth lier on the starboard 
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side. The Wyomissing was in charge of the tow, which it had on a 
hawser, and the tug Bern was assisting at the stern of the tow. The 
tow left on flood tide. The pilot knew that the dredge was there, and 
that the scow was next to the dredge. He had been past the dredge in 
the afternoon, and knew ail about the situation. Moreover, he admit- 
ted that the dredge was lighted up at the time of the accident, and that 
he saw her and the scow. The tugs and tow proceeded on their 
way until in the vicinity of Elizabethport, about 2:15 a. m., when 
the steam tug Bern dropped back to take out of the tow the boat which 
was directly astern of the Senator Rice. The Bern made fast on lier 
port side to the starboard side of the coal boat and started to back 
away before ail the lines were cast off between the boats she had in 
tow and the one next to her. When the tug started to back, the last 
tier of the tow was thrown out of position, and the Senator Rice was 
shoved into a dredge which was lying about in the middle of the 
stream, breaking the stem and three timbers of the Senator Rice. 

The libel charges that the collision was caused through the fault and 
négligence of the Bern and those in charge of that tug, in the follow- 
ing particulars : (1) In attempting to remove the boat from the tow be- 
fore ail the lines from said boat to the tow had been cast off. (2) In 
causing the Senator Rice to corne in contact with a dredge which was 
at anchor. (3) In failing to give signais to the Wyomissing to stop. 
(4) In not preventing the Senator Rice from coming in contact with 
the dredge. The hbel dénies that the collision was caused by the Sen- 
ator Rice, or those in charge of that boat. 

The answer states that the tow was handled with the utmost care 
and with adéquate help; that it was not caused or contributed to by 
any négligence on the part of the claimant, but was caused or contrib- 
uted to by the négligence of said dredge or owners in unlawfully ob- 
structing the channel. The answer of the Dredging Company states 
that it was engaged in the work of widening and deepening the chan- 
nel of Staten Island Sound, between Elizabethport and the Baltimore 
& Ohio bridge, under a contract with the United States government, 
and it was duly permitted under its contract, and by authorization of 
the proper government engineer, to work by night as well as by day ; 
that in doing such work it necessarily placed its dredge in the channel 
of the stream and worked with scows to receive the dredged material, 
and that it did so with as little interférence with navigation as possible ; 
that on the night of January 7, 1914, its dredge was brilliantly illumin- 
ated and had in position so-called passing lights, indicating on which 
side of the dredge a moving vessel should pass; that its dredge was 
not working in the middle of the channel, and there was always abun- 
dant room for a properly made-up tow to pass in safety between the 
dredge and the shore ; that if a collision resulted, as alleged in the pé- 
tition, it was solely due to fault and négligence on the part of the 
Philadelphia & Reading Railway Company, its agents and servants, 
and was in no way due to fault on the part of the respondent. 

The dredge was engaged under the supervision of the government 
in dredging the waters of the Kill von Kull at a point where a channel 
400 feet wide had to be deepened. The channel between the dredge 
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and the New Jersey shore was 450 f eet ; and between the side of t'ne 
scow next to the dredge and receiying the dredged material and the 
shore it was 415 feet. The contract between the Dredging Company 
and the government expressly requires the contracter to conduct the 
work in such a manner as to obstruct navigation as little as possible, and 
in case the contractor's plant so obstructs the channel as to impede the 
passage of vessels, it must promptly be so moved as to afford a prac- 
ticable passage on the approach of any vessel. 

It is impossible to hâve a drèdge in the Arthur Kill without to a cer- 
tain extent obstructing the charinel. We cannot, however, hold that 
the channel was so obstructedin this instance as to impede the pass- 
age of this tow. Ail that the contract and the law requires is that 
there should be afforded a practicable passage for the tow. A 400-foot 
channel for a 75-foot tow is certainly no such obstruction as would 
render the dredge liable on the ground that it obstructed navigation 
within the meaning of the law. The injury which occurred could not 
hâve happened if those in charge of the tow had not approached so 
near the dredge. But, even as it was, the accident would not bave hap- 
pened if it had not been for an order that was given to which référence 
is hereinafter made. It is perfectly évident to us that those in charge 
of the tow, not only had the necëssary channel, but that they were 
well aware that there was no necessity for withdrawing the dredge, 
and that they did not ask to hâve it withdrawn. 

The government inspecter was on the upper deck of the dredge when 
the accident occurred and saw the collision. He testified that ail the 
liglits were showing on the dredge and that on the approach of the tow 
he heard no danger blasts. This was confirmatory of the master of the 
dredge who heard no alarm from the tug. 

The reason for this collision is not involved in the slightest uncertain- 
ty. That reason was the prématuré throwing off of the Unes between 
the Wayne and the Senator Rice while the flotilla was passing the 
dredge. The Senator Rice was the starboard boat in the fourth tier, 
and the Wayne was directly behind her in the fifth tier. It appears 
that it had been planned to take the Wayne out of the tow at a point 
somewhat further up the Kills. The master of the Senator Rice testi- 
fied that he had been informed of this plan when starting from Port 
Reading. Some time before reaching the dredge he received whistles 
either from his tug, the Wyomissing, or the helper, the Bem, which he 
Gonstrued as a signal to throw ofï the lines between the two barges. 
The resuit of the throwing oiï of the lines was that the Senator Rice 
did not keep its alignment in the tOAv. In no other way is it to be ac- 
counted for that the starboard bdats in the first three tiers cleared 
the scow. 
, : The testin)ony of the master of the Senator Rice is as f ollows : 

;"Q. Where were you oh your boat at the time of this collision? A. I waa 
walklug to the bow about lialf way through her. , Q. Just go on' and tell us 
what you sàw. A. What I sâw, I \vas walklng to the stern lettlng go of the 
Unes on the other boat. Q. Why were you dolng that? A. That was just be- 
fore she strnck I was letting the spring Unes off the boat behind. Q. Why 
were you doing that? A. We were going to take the boat ofC, Q. What Imp- 
pened when you started to take thèse linès off V A. The boàts were swinging 
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towards the tow, and ail I know slie struck tlie dredge. Q. Are you able to 
say wliether ail the Unes on this particular. boat had been taken, off? A. Yes, 
sir. Q. What ahout the Unes from that boat to the boat on the port sideV 
A. I don' know: I didn't see them. Q. You say you got the Unes from the 
stern of your boat to the bow of the boat astern of you free, did you? A. 
Yes, sir. Q. Ho\v many Unes did you throw off? A. Two spring Unes. Q. 
Was that ail you did? A. That was ail. Q. Was it then the collision hap- 
pened? A. Just a little while after." 

The testimony of the captain of the Bern is as follows: 

"Q. Ilad you given any signal to this man on the Senator Riœ or the 
Wayne No. 4 to cast off their Unes before you got by that dredge? A. Yes, 
sir ; one Une the Inside tow Une. Q. How did you do that? A. Well, I was 
laying just like that ready to shove. I said, 'Let go your inside tow Une, so 
you will be handy to get off.' Q. Who did you say that to? A. I guess it 
was the captain of the Wayne 4. Q. Did he do it? A. Yes sir. Q. Was that 
the only Une? A. Yes; and he had breast Unes out besides. Q- Did they 
iu any way interfère with the position of the boats in the tow from what 
they were before the casting off of the Une? A. No. Q. That was before 
you came to the digger? A. Yes, sir. Q. How long before? A. A couple of 
minutes ; I was .iust going by the digger. I thought everything would be ail 
right. Q. You got three tiers through ail right, didn't you, past the scow? 
A. Yes. Q. The Senator Rice hit the scow alongside of the mud digger? A. 
Yes, sir. Q. Do you know how she hit? A. Well, the only thing I know was 
on the corner of the scow. Q. The Jersey corner? A. The Jersey corner, on 
the mud scow. Q. Were you i)ushing then with your tug? A. Yes, sir. Q. 
How did you keep away, to keep yourself from getting In? A. I kept pushing 
ail the tiiiie. Q. Did you succeed tlien in getting the Wayne No. 4 clear? 
A. Yes, sir. Q. And youTself, too? A. Yes, sir. Q. You didn't let go in or- 
der to baek out and get a\'iay? A. Yes, sir. Q. Did the Senator Rice break 
out of the tow? A. Khe hit. I don't know whether she parted the tow Une, 
or not, to the boat ahead. Q. He said he cast them off long before. A. Cast 
bis own tow Unes off. 

"Mr. Mattison: No; cast the Unes astern of him. 

"Q. Do you know what condition the Unes were in between the stem of 
the Rice and the Wayne No. 4? A. No. Q. You don't know whether they 
were on or off? A. Well, they must be on, because she hung on — hung on to 
the tow. Q. They were aU moving right along? A. Yes, sir. Q. If his Unes 
had been off her — A. He would drlft away from the tow." 

When the lines of the Wayne were cast ofif pursuant to orders, the 
strain on the Hnes not cast off, caused by the pushing of the tug Bern, 
resulted in throwing the bow of the Senator Rice so far out to star- 
board that it hit the scow. The collision was due solely to the négli- 
gence and lack of skill on the part of the captain of the Bern in order- 
ing the lines cast off at the time he did and in so navigating the Bern 
as to force the Senator Rice out so far to the starboard. We think the 
court reached the right conclusion in this matter, and we agrée in hold- 
ing that the dredge was not at fault. 

Decree affirmed. 
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(Circuit Court of Appeals, Seventh Circuit. Aprll 18, 1016. Eehearlng Denied 

June 1, 1916.) 

No. 2294. 

1. Caebiebs ©=337 — Oakriage of Live Stock — T^ventt-Eight Houe Law — ■ 

Violation. 

Uiider the Twenty-Eiglit Hour Law (Aet June 29, 1906, e. 3594, 34 Stat. 
607 [Comp. St. 1913, §§ 8651-8854]), deelaring that no carrier sliall confine 
cattle or other animais in cars for more tlian 28 hours witliout unload- 
iug for rest, water, and feeding, but that the sliipper may consent to the 
time of confinement being extended to 36 hours, the penalty provided for 
violation may be recovered, though confinement beyond the 36-hour period, 
wliich was consented to by the shipper, was not willful or witb inteut 
to do injury to the stock. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. <g=37.] 

2. Cabbters <S=37— Caeeiage or Live Stock — Violation of Twenit-Eight 

HouR Law. 

In an action to recover the penalty Imposed by the Twenty-Eight Hour 
Law, where a carrier keeps cattle conflned longer than the maximum 
period of 36 hours, unless necessitated by storm or accident, it is no dé- 
fense that an accident occurred on the last part of the journey, where, 
desplte such accident, the shipment might hâve arrived in less than 36 
hours, had diligence been exercised. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. (S=537.] 

3. Carriers <g=>37 — Carbiage of Live Stock — Actions — Twenty-Eight 

HouB Law — Evidence — Sufficiency. 

In au action to recover the penalty Imposed by the Twenty-Eight Hour 
Law for keeping cattle conflned longer than 36 hours, évidence that the 
confinement was occasioned by the carrier's négligence hdd suflicient to 
go to the jury. 

[Ed. Note.— For other cases, see Carriers, (^ent. Dig. §§ 95, 927; Dec. 
Dig. <S=»37.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of lUinois. 

Action by the United States against the Chicago & Northwestern 
Railway Company to recover a penalty for violation of the Twenty- 
Eight Hour Law. There was a judgment for the United States, and 
défendant brings error. Afhrmed. 

The action was for violation of the "Twenty-Eight Hour Law." It appears 
that the stock was loaded October 4th at 6 p. m. at Kingsted, lowa, a station 
on defendant's road, and conveyed by défendant over Its road to the stock- 
yards at (Chicago, where it was unloaded at 9:05 a. m. of the 6th, having 
been conflned in the car continuously for 39 hours and 5 minutes. The shipper 
agreed to 36 hours' confinement. The car containlng the stock was one of 
an extra train carrying stock only. Défendant gave évidence that the train 
reached Clinton, lowa, which station it left at 6:30 p. m. of the 5th, for Chi- 
cago ; that at Nelson, 111., there were picked up and put into this train 5 
cars of stock, which had been left there by a prior train, because It was 
foUnd to be too heavy. The schedule running time from Clinton to Chicago 
was 9 hours, but it had been done in 6 hours. The train reached Proviso, a 
station just outside of the clty limits of Chicago, and 16 miles from place of 
unloadiug, at 2:48 a. m. of the 6th, and whiie running through this station a 
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drawbar was puUed out of car No. 21239, which was the flfth car from the en- 
gine, aud one of those plcked up at Nelson, and one of the tlmbers which 
held the drawbar, falling upon the rails, caused derailment of the car fol- 
lowing. It was necesaary to send for a wrecber to re-rail the car. 'Ihe 
wrecker was at Palatine, ail ready with its crew to start on sucli emergencles. 
Notice of this derailment was reeeived by the foreman of the wreclîing crew 
at 4 a. m. He immediately started for Provlso, reachlng there at 5:05 a. m. 
The track was eleared at 5:35 and the train proceeded on its course at 5:40. 
This conductor left the train at Fortieth avenue at 6:30 or 6:40, and it was 
tUere taken in charge by another of defendant's conductors, and started for 
the stockyards. After going about 5 miles and reaching Brightcn Park, n'hich 
is about 2 miles from the stockyards, an air hose on one of the cars burst, 
causing a sudden setting of the brakes, and the pulling out of a drawbar on 
another car of the train. This necessitated the setting out of that car, and 
replacing the air hose, causing further delay of 28 minutes. 

A'arious witnesses testified to having examined car No. 21239 prior to the 
pulling out ôf the drawbar, and that they observed nothing to indicate that 
the drawbar was defective. At the conclusion of the évidence for the gov- 
ernment, and agaln at the close of ail the évidence, défendant moved the court 
to instruct the jury to find a verdict for the défendant, which motion the 
court denied. In the eourt's charge to the jury it was stated that the jury 
had a right to consider the movement of the train from the point where the 
stock was reeeived to the Cliicago stockyards, in determining whether the 
défendant exercised due diligence to transport the stock wlthin the 36 hours ; 
that the company may not lay out a slow sehedule over a long distance, de- 
pending upon its ability, toward the end of the journey, to run in the stock 
within the 36-hour liniit. To thèse portions of the eourt's charge défendant 
took exception. The jury retumed a verdict against défendant, and judg- 
ment was entered and fine imposed. It is stated in the record and in briefs 
of counsel that seven other suits are pending against the défendant in the Dis- 
trict Court, dependingi upon thèse same facts, and which by stipulation be- 
tween the parties are to be disposed of in llke manner as the case at bar. 

Charles A. Vilas, of Chicago, 111., for plaintiff in errer. 
Charles F. Clyne and Frederick Dickinson, both of Chicago, 111., for 
the United States. 

Before MACK and ALSCHULER, Circuit Judges, and ANDER- 
SON, District Judge. 

ALSCHULER, Circuit Judge (after stating the facts as above). [1 ] 
It is contended for plaintiff in error that the record herein discloses no 
évidence which would warrant the conclusion that plaintiff in error 
"willfully" violated the Twenty-Eight Hour Law. That the term "will- 
fully," as employed in the act, does not imply deliberate intent to do 
injury to the stock or to its owner, has been too frequently considered 
and definitely determined to require further démonstration. The jury 
may conclude that the violation was willful, if from the évidence they 
find that the carrier in confining the stock beyond the statutory limit, 
manifested disregard of the law, or indifférence toward its require- 
ments. Newport News, etc., Co. v. United States, 61 Fed. 488, 9 C. 
C. A. 579; N. Y. Cent. R. R. Co. v. United States, 165 Fed. 833, 91 
C. C. A. 519; United States v. A., T. & S. Ry. Co. et al. (D. C.) 166 
Fed. 160; United States v. U. P. R. R. Co., 169 Fed. 65, 94 C. C. A. 
433 ; United States v. Atlantic Coast Line R. R. Co., 173 Fed. 764, 98 
C. C. A. 110; C, B. & Q. R. R. Co. v. United States, 194 Fed. 342, 
114 C. C. A. 334; O-W. R. & Nav. Co. v. United States, 205 Fed. 337, 
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123 C. C. A. 471; St Louis, etc./ Ry. Go. v. Unîted States, 209 Fed- 
600, 126 C. C. A. 422; Grand Trunk Rv. Go. v. United States, 229 
Fed. 116, — C. G. A. — . 

[2] It was stipulated by the company that the overtime of confine- 
ment of this stock was 3 hours and '5 minutes. It seems to be the the- 
ory of the plaintiff in error that, if it appears that unavoidable accident 
delayed tKë train in its course for a period of time at least as long as 
the 3 hours and 5 minutes, a complète défense will hâve been made, 
and that it was error for the court to charge the jury it may take into 
considération the whole period of confinement, in determining whether 
any of the excess over 36 hours was in violation of the statute, and 
whether, in the exercise of due diligence by the carrier, the confine- 
ment should hâve terminated earlier than it did. 

It is claimed that a delay of 2 hours 52 minutes unavoidably oc- 
curred at Proviso through a pulled drawbar, and conséquent derail- 
ment of a car, and another of 28 minutes at Brighton Park through a 
bursting air hose and résultant pulhng out of another drawbar — mak- 
ing 3 hours 20 minutes of unavoidable delay, but for which the stock 
presumably would hâve been unloaded 15 minutes before the expira- 
tion of the 36 hours. 

The statute prohibits the carrier from confining the stock beyond 
the period fixed, without unloading into pens, etc., "unless prevented 
by storm or otlier accidents or unavoidable cause which cannot be an- 
ticipated or avoided by the exercise of due diligence and foresight." 
If the unloading is so prevented, the delay is excused; but if, notwith- 
standing unanticipated and unavoidable delays, the carrier ought nev- 
ertheless in the exercise of reasonable diligence to hâve unloaded the 
stock within the prescribed time, the delay will not relieve it from lia- 
bility for confinement beyond that time. Delay in transportation may 
or may not necessarily delay the time of unloading, depending upon 
the facts of each case. Suppose an instance where, the shipper hav- 
ing consented to 36 hours' confinement, the time reasonably required 
to convey the stock from origin of shipment to unloading point was 
10 hours, and that an excusable delay of 16 hours occurs in transpor- 
tation ; would this excuse the carrier in prolonging the confinement of 
the stock beyond the 36 hours? Plainly not, if in the exercise of due 
diligence the confinement, notwithstanding the delay, should not hâve 
exceeded 36 hours. In other words, since there were still 20 hours 
of the 36 in which to do what reasonably required but 10, the overtime 
of confinement would not be attributâble to the delay in transportation. 
And surely the delay of 16 hours in the transportation would not in 
and of itself give the carrier the right arbitrarily to prolong the con- 
finement from the original 36 to 52 hours, whoUy regardless of the 
time reasonably necessary to reach an unloading point, without in- 
curring the penalty of the statute, if the confinement is willfully and 
knowingly extended beyond 36, though within 52, hours. 

So in the instant case, if conceding 3 hours 20 minutes of excusable 
delay at Proviso- and Brighton Park, the jury nevertheless found from 
the évidence that the confinement of the stock in question ought not, 
in the exercise of due diligence by the carrier, to bave exceeded thfe 
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36 hours, or, if exceeding 36, ought not to hâve been as long as 39 
hours 5 minutes, its verdict would in that regard be justified. In con- 
sidering the question of whether ail or any of the overtime of confine- 
ment was made necessary by the proved delays, and whether in the 
exercise of due diligence the carrier could hâve brought the stock to 
the unloading point in materially less than the time hère in question, 
it was entirely proper for the jury to consider the confinement and 
transportation of this stock from inception to unloading, and this only 
is what the court's charge, which is complained of, told the jury it 
might do. There was no error in this. 

[3] Was there any évidence from which the jury might reasonably 
hâve concluded that in the exercise of due diligence the carrier should 
hâve unloaded the stock within the 36 hours, or in any event within a 
period substantially less than the 39 hours of their confinement? In 
brief for plaintifï in error it is said : 

"The train was in Provlso, 136 miles distant, at 2:48 in the morning, or 8 
hours and 43 minutes after leaving Clinton, havlng traversed that distance at 
an average speed of 1.5.7 miles per hour. At that point, but a very few miles 
from the stockyards, they therefore had 4 fuU hours left." 

But the stock was not unloaded till 9:05 — 6 hours 17 minutes after 
reaching Proviso, 16 miles away. Deducting 3 hours 20 minutes for 
the delays at Proviso and Brighton Park leaves 2 hours 57 minutes 
clear running time, which was consumed to make 16 miles, with a 
train carrying stock which had then already been confined 36 hours or 
more. The purpose of the law being, as declared in the act, "to pre- 
vent cruelty to animais while in transit," humanitarian considérations 
would suggest that, as the maximum period of confinement is ap- 
proaching or passed, reasonable diligence on the carrier's part will re- 
quire corresponding increase of effort to minimize further duration of 
the confinement. 

The jury may hâve concluded that, conceding the delay of 3 hours 
20 minutes as claimed, the consuming of 2 hours 57 minutes for a 16- 
mile run with stock which had already been confined by the same car- 
rier since 6 o'clock p. m., of the second day before, manifested such a 
disregard for the statute as to afford sufficient évidence of its willful 
violation. We cannot say that a verdict so based would be without 
évidence to support it, or a judgment given on such a verdict contrary 
to law. And indeed the jury might from the évidence hâve concluded 
that yet another hour was wasted at Proviso, at which station at 2 :48 
a. m., the car in the train was derailed. The wrecker was at Palatine 
with its crew ready to go out on any such emergency. But the f oreman 
of the crew testified that he did not get notice till 4, that he started at 
once, reached Proviso at 5 :05, cleared the track at 5 :30, so that at 
5 :40 the train proceeded. In thèse days of lightning communication, 
the jury might not improperly hâve f ound that under the circumstances 
ordinary care did not admit of such delay in calling the wrecker, and 
that such hour or so of the delay at Proviso was neither necessary nor 
unavoidable. 

We find no error in this record, and the judgment of the District 
Court is affirmed. 
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CHICAGO & N. W. RY. CO. v. TNlTED STATES (two cases). 

(Circuit Court of Appeals, Seventh Circuit. April 18, 1916.) 

Nos. 2295, 2296. 

1. Caeriees <g=>37— Caehiage of Live Stock — Twenty-Eigiit Houiî Law. 

In an action agalnst a carrier to recover tlie penaltv pravided in the 
Twenty-Eiglit Hour Law (Act June 29, 1906, c. 3594, 34 Stat. 607 [Comp. 
St. 1913, §§ 8651-8654]) for knowingly and willfuUy confining stock be- 
yond 36 liours, it is not necessary to recover tlie penalty that there was a 
direct intent to Injure tlie stock ; the question of wlllfulness belng de- 
termlned from the entlre cireumstances. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 95, 927; Dec. 
Dig. <®=537.] 

2. Tbial (g=>142 — DiEEOTED Verdict — ^Eight to. 

Though the facts were couceded, verdict shonld not be dlrected, unless 
reasonable mnids would not differ as to the conclusion to be drawn. 

[Ed. Note. — For other cases, see Trial, Cent. Dlg. § 337 ; Dec. Dig. 
®=5l42.] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Actions by the United States of America against the Chicago & 
Northwestern Railway Company. There were judgments for the 
United States, and défendant brings error. Reversed and remanded. 

Thèse two cases were àrgued together, and will be so consldered and dls- 
posed of. The actions were against plaintiff In error to recover peualties for 
violation of the "Twenty-Eight Hour Law." In oue of the records it appears 
that by stipulation two cases were trled together in the District Court, thus 
niaking really three to be hère disposed of. The déclarations allège that 
the carrier knowingly and willfuUy confined in cars the stock mentloned in 
the respective déclarations, in excess of 36 hours, in conveyauce thereof over 
the defeudant's rallroad from the points named In the states of Minne-sota 
and lowa to Chicago. Défendant filed pleas of gênerai issue, and ail were 
tried by jury on the sanie day. Jury being impaneled, counsel for défendant 
stipulated that the contînement of the stock was in two of the cases 38 liours 
35 minutes, and in one 37 hoiirs 22 minutes, there being in each case a 36-hour 
agreenient on the part of the shipper. The allégations of the déclarations were 
admitted, exceijting so niuch thereof as charged the défendant with wlUfully 
and knowingly confining the stock beyond the 36-hour perlod, and wliich al- 
leged that tïie défendant was not prevented by storm or olher accidentai or 
unavoidable cause from unloading the stock. Thereupon the government 
rested, and défendant nioved the court to instruct the jury to fine! défendant 
not guUty, statlng as reaaon for the motion that there is no évidence that 
the défendant willfuUy and knowingly confined the stock beyond the statutory 
tlme. The motion was overruled, and, défendant restlng its case, thè court 
dlrected the jury to find the défendant guilty, whlch was done, and judgments 
rendered accordingly, and fines imposed. 

Charles A. Vilas, of Chicago, 111., for plaintiff in error. 
Charles F. Clyne and Frederick Dickinson, both of Chicago, 111., 
for the United States. 

Before MACK and AESCHUEER, Circuit Judges, and ANDER- 
SON, District Judge. 

AESCHULER, Circuit Judge (after stating the facts as above). 
[1] On behalf of plaintiff in error it is urged that the record affords 

®:=>For othïr cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexer 
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no évidence whatever that the défendant willfuUy and knovvingly con- 
fined the stock beyond the 36 hours ; that the court committed error 
in denying defendant's motions for instructed verdicts of not guilty, 
and in instructing the jury to find défendant guihy. On the other 
hand, it is claimed for the government that the stipulation at the trial 
afforded prima facie évidence that the défendant wihfully and know- 
ingly confined the stock beyond the 36 hours, and that in the absence 
of further évidence the directed verdicts for the government were 
proper. 

In order to establish willfulness of the act of confinement beyond 
the limit, it is not necessary that there be évidence of any direct in- 
tent to do injury to the stock. Our opinion in No. 2294 (234 Fed. 

268, — C. C. A. ■ ), another "Tvventy-Eight Hour Law" case having 

same title as those hère, and which is decided contemporaneously here- 
with, is referred to for some further discussion of the subject of will- 
fulness. 

The ultimate question of the willfulness of the act of confinement 
must be determined from the evidentiary facts, and it makes no dif- 
férence that such facts appear by stipulation of the parties rather 
than through oral or documentary évidence. 

[2] Unless it can be said that reasonable minds would not diflfer 
in the conclusion to be drawn from the conceded facts, the conclu- 
sion must be reached, not by the court as a matter of law, but by the 
trier of facts, the jury. From the facts appearing herein we can- 
not say that on considération thereof reasonable minds would not differ 
as to whether or not the confinement of the stock beyond the 36 hours 
was willful on the part of plaintiff in error. 

We thus find that the District Court properly refused the requested 
instructions to find défendant not guilty, but that it erroneously in- 
structed the jury to find verdicts of guilty. 

Judgments reversed, and causes remanded, with direction to Dis- 
trict Court to grant a new trial in each case. 



FIKEMAN'S FUND INS. CO. v. GTXtBE NAV. CO. et al. 

(Circuit Court of Appeals, Nlntli Circuit. May 15, 1016.) 

No. 2630. 

INSUKANCE <®=>607 — Marine Insurance— Liabiliïy of Insuheb — Insurance 
OF Freight Advanced by Shipper. 

Pursuant to the terms of the charter party, a charterer made an advance 
on freiglit, deducting the cost of Insurance, and taking the receipt on draft 
of the master. Thereupon it insured the freight in its own nauie to the 
aniount of the advance. The ship becaine disabled In a storni, the voyage 
was abandoned, and the Insurer pald the Insurance to the charterer, tak- 
ing an assignment of the niaster's receipt. Held, that it could not recover 
thereon against the shipowner, for whose ultimate beneflt the Insurance 
was effected, through the charterer as its agent. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1512, 1513 ; 
Dec. Dig. <S=607.] 

©=»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
234 F.— 18 
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Appeal from the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

Suit in personam in admirahy by the Fireman's Fund Insurance 
Company against the Globe Navigation Company and S. P. Weston, 
its trustée in bankruptcy, on an instrument in writing executed by 
A. W. Swenson, master of the American schooner Wm. Nottingham, 
as agent for said Navigation Company. Decree for respondents, and 
hbelant appeals. Affirmed. 

Edward J. McCutchen, Ira A. Campbell, and McCutchen, Olney & 
Willard, ail of San Francisco, Cal., and Ballinger, Battle, Hulbert & 
Shorts, of Seattle, Wash., for appellant. 

Clise & Poe, of Seattle, Wash., for appellees. 

Before GILBERT. and MORROW, Circuit Judges, and RUDKIN, 
District Judge. 

MORROW, Circuit Judge. On June 3, 1911, W. R. Grâce & Co. 
chartered the American schooner Wm. Nottingham owned by the re- 
spondent. Globe Navigation Company. Under the terms of the char- 
ter party it was provided that : 

"A siifficient amount for ship's ordinary dlsbursements at port of loading, 
say not exceediiiR one-tliird of the freight, to be advanced by cliarterers, if 
required by captaln, on aecount of freight under tliis cliarter party, subject 
to a charge of 7 per cent, to cover intereat, insurance, and commission; ad- 
vance to be indorsed on captain's copy of charter party and ail the blUs of lad- 
ing." 

No advance was indorsed on captain's copy of the charter party, nor 
was any such indorsement made on any of the bills of lading; but the 
charterer, before the vessel set sail, advanced to the captain the sum 
of £1,650, British sterling ($8,032.20). Upon receipt of that sum, the 
captain gave W. R. Grâce & Co. an instrument in writing, in words 
and figures as f oUows : 

"£1,650/0/0 Stg. Seattle, Sept. 27, 1911. 

"At sight after arrivai of the American schooner Wm. Nottingham, under my 
commaud, at the port of Callao, or any other place at which her voyage may 
terminale, I pronnse to pay to the order of W. It. Grâce & Co. the sum of 
fixteen hundred flfty pounds (£l,050/o/o) British sterling, or approved bankers' 
demand bills on London, for freiglit advance received at Seattle, Wash., as per 
receipt given, for the paymeut of which I hereby pledge my vessel and her 
freight ; and I hereby assign to the légal holder of the obligation ail my lien 
and clalm against freiglit, vessel, and owners, with power to take in my name 
any and ail steps necessary to enforce the same ; and my consignées at p«rt 
of dischargé are hereby instructed to pay this obligation, and deduet the 
amount thereof from the freight due said vessel. In case of nonpayment, the 
holder shall also be entltled to the beneflt of ail liens in law, equity, or ad- 
miralty which tlie. master or owners of the vessel may be entitled to against 
any part of the cargo or its owners for freight, or any other charges wliatso- 
ever. This claim to hâve priori ty of payment over ail others that may be 
presented against the said freight and vessel. My vessel is now lying at the 
jiort of Astoria, Or., loaded with cargo Oregon pine and ready to sali for 
Oallao, Peru. 

"Signed in triplicate ; one being acconipllshed, the others to stand void. 

"A. W. Swenson, 
"Master Am. Schr. Wm. Nottingham." 
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On October 6, 1911, W. R. Grâce & Co. took out insurance on the 
advance mentioned in the foregoing writing, with Fireman's Fund 
Insurance Company, the libelant herein; premium for such insurance 
being paid by W. R. Grâce & Co. for the respondent, the former de- 
ducting that amount from the sum advanced under the terms of the 
charter party. On October 2, 1911, the schooner sailed from the port 
of Westport, Or., for Callao, Peru, with a full cargo of lumber for 
delivery at the latter port. She never reached her destination. Short- 
ly after sailing she became water-logged and was dismasted off the 
Columbia river. The vessel was abandoned at sea by her master, offi- 
cers, and crew, was subsequently picked up by a tug and towed to the 
port of Astoria, and was later towed to the port of St. Johns, Or., 
where her cargo that had not been washed overboard was discharged 
and dehvered to W. R. Grâce & Co., the owner of the cargo, and the 
voyage terminated. Claim was thereupon made to the libelant by 
W. R. Grâce & Co. for the insurance, amounting to $7,920, which was 
paid by the libelant ; and in considération of the payment of the in- 
surance W. R. Grâce & Co. assigned to hbelant ail its right, title, and 
interest in and to the "interest, whether on account of salvage there- 
from or on any other account whatever." This libel was thereafter 
filed by the insurance company against the respondent, based upon 
the instrument signed by the master of the schooner, dated September 
27, 1911. 

The libelant alleged, among other things, that on February 14, 1912, 
for a valuable considération, W. R. Grâce & Co. assigned unto the 
libelant ail of its right, title, and interest in and to its daim for the 
repayment of the said il,650; that the libelant was the owner and 
holder of the claim and of the Hen; that demand for payment of the 
indebtedness had been made by libelant upon respondent, and payment 
thereof had been refused; and that the amount ($8,032.20) remained 
unpaid and was due the libelant by respondent. It was further alleged 
that during the time mentioned the schooner Wm. Nottingham was 
owned by the respondent, and Swenson was the agent of the respond- 
ent in the exécution of the instrument and in the receipt of the advance 
freight mentioned. 

The answer of respondent admits that during ail the times men- 
tioned in the libel it was the owner of the schooner Wm. Nottingham, 
and that Swenson was the master thereof, but dénies, among other 
things, that at any time Swenson was the agent of respondent in the 
exécution of the instrument described in the libel, dénies that he ever 
received the advance against freight mentioned in the libel, dénies that 
W. R. Grâce & Co. became the owner and holder of the instrument for 
a valuable considération, or at ail, dénies that respondent has any 
knowledge that on February 14, 1912, or at any other time, for a valu- 
able considération, or at ail, W. R. Grâce & Co. assigned to the libel- 
ant ail of its right, title, and interest in and to the said instrument de- 
scribed in the libel, and dénies that it has knowledge as to whether 
said libelant is the owner and holder of said claim, and asks strict 
proof of same. The answer allèges, further, that: 
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"For a considération tliereln [cliarter party] agreed upon, and as a part 
of the considération tlierefor, it was agreed tliat one-tliird of tlie freigtit 
would be advanced and paid l>y cliarterers on account of the freigtit under 
sald cliarter party, subject to a cliarge of 7 per cent, to cover interest, Insur- 
ance, and commission ; tliat wlien said schooner was fully ladea and ready 
for sea said W. R. Grâce & Oo. advanced to tliis respondent the sum of £1,650 
Britisli sterling, and said W. R. Grâce & Co. thereupon under the terms 
of said charter party insured the same, and charged the cost or premium 
therefor to this respondent, and respondent paid tlie same by allowlng sald W. 
R. Grâce & Co. to deduct the same from one-third of the frelght due under 
said charter party, said sum of £1,650 British sterling being said one-third 
of frelght, less said déduction of 7 per cent, as provided in said policy [char- 
ter party] for Insurance charges and interest." 

The libelant is an insurance company, and it appears in évidence that 
on October 6, 1911, it issued a certificate of insurance to W. R. Grâce 
& Co. in the sum of $7,920 on advances valued at sum insured. On 
the margin of the certificate of insurance is indorsed the foUowing: 

"This insurance is to cover agalnst ail the périls enumerated in the policy 
which may prevent the collection of said draft in whole or in part, including 
gênerai average, salvage, and/or other charges arising from sea péril to 
which the advances hereby insured may be subjected. The ownership of draft 
to be deemed sutficient proof of interest." 

It appears that the libelant did not write the insurance based upon 
the master's receipt or draft of September 27, 1911, and did not know 
of its existence until the loss had occurred. After the loss had oc- 
curred and the insurance had been paid, hbelant took an assignment 
of the receipt or draft for the purpose of securing a return of the in- 
surance ; but the insurance had been paid in accordance with the terms 
of the policy, written by itself upon the receipt of a premium paid 
by the respondent through Grâce & Co., acting for the respondent in 
the transaction, Had the voyage of the schooner been completed and 
the cargo dehvered to the consignées, the amount of the receipt or 
draft would hâve been deducted by them from the freight due the 
vessel as advance or prepaid freight, and the respondent would hâve 
sustained no loss. The failure of.the schooner to make the voyage 
and dehver the cargo resulted in a loss to the respondent of the freight 
on the cargo, including the advance or prepaid freight. The loss 
arose from a sea péril, to which the advance or prepaid freight insured 
in the policy was subjected. To protect the respondent against this 
loss, the libelant, upon the payment of the regular premium, issued 
its poHcy of insurance payable to Grâce & Co. or order. It was paid 
by the hbelant on the order of Grâce & Co. upon the risk and for the 
loss for which the libelant had issued its policy, 

E. T. Ford, the submanager of Grâce & Co. at Seattle, in the state 
of Washington, testified that in placing the insurance with the libel- 
ant: 

"We were acting for the Globe Navigation Company, to whom we charged 
and coUected the amount of the premium. * * * \Ve chartered this vessel 
and agreed to pay a certain amount of freight for her. At the same tlme we 
agreed to make a certain amount of advance against the freight, which we did. 
The advance we insured, and, in so doing, we practically stepped into the 
position of the Globe Navigation Company in insuring our own freight, with 
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the understanding that, If they insured the freight, they wonld not Insura 
more than the balance over the amount of this advance." 

The question, in this case, is not whether the shipper, upon the loss 
of his cargo, can recover advanced freight from the owner of the ves- 
sel, either as advanced freight or upon the receipt or draft of the 
master; but the question is: Can the insurance company avoid îts 
liability to the insured because the insurance was eflfected through the 
shipper as agent for the shipowner? We think not. It seems to us 
to require no discussion of cases to show that, upon the contract of in- 
surance, the loss should remain with the libelant. 

This conclusion renders it unnecessary to discuss the question of 
whether libelant mistook its remedy in suing upon the master's receipt 
or draft, instead of advance or prepaid freight. We do not think the 
libelant is entitled to recover upon either aspect of the case. 

The decree of the District Court is afïirmed. 



In re KUHN BEOS. 

ZUTTEHMEISTER v. CHICAGO TITLB & TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit April 18, 1916. Eehearing Denled 

May 25, 1&16.) 

No. 2288. 

L Bankbuptcy ®=>441 — Pboceedinqs — Mattees of Law. 

A proceeding to détermine whether under the uncontroverted facts, and 
assuming ail controverted facts to be resolved in favor of the trustée, the 
order approving the trustée'» accounts was authorized, is oiie to revlew a 
matter of law under Bankr. Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 
(Comp. St. 1913, 1 9608), glving the Circuit Courts of Appeals jurisdiction 
to review or revise proceedlngs in the inf erior courts in matters of law. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent Dlg. § 914; Dec. 
Dig. <8=>441.] 

2. Banketjptcy ®=s>250(1) — Tbustees — Duties. 

It Is the imperatlve duty of a trustée of a bankrupt estate to exercise 
ail diligence to collect the assets of the estate, and in the absence of ex- 
planation the trustée is deemed to be négligent in failing to collect assets 
listed in the schedules. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 235, 350; 
Dec. Dig. <g=>250(l).] 

3. Bankkuptcy <S=369 — Tbxistees — Collection or Asbets. 

Tliat the accounts of the receiver, who did not collect notes due the 
bankrupt were O. K.'di by the principal creditor and approved by the 
court, is no défense to a proceeding to surcharge the accounts of the 
trustée for his négligence in coUectlng such notes. 

[Ed. Note. — For other cases, seei Bankruptcy, Cent Dig. § 570; De& 
Dig. <8=»369.] 

4. Bankeuptcy <8=>250(1) — TauBnass — ^Dutles. 

The bankrupt's schedules of his assets recited notes which were not col- 
lected. Thèse notes were in fact secured by a mortgage, but that did not 
appear from the schedules, nor did the schedules show that an action to 
foreclose the mortgage had been instituted, wherein it was alleged that 
th« attorn^ suing was the owner. Beld that, as such allégations in the 

4gs»yaT otbsr casM ae« wm« topl« & KBY-NUMBEK ia aU Key-Numbered Digests & ladexeii 
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foroclosure suit did not establifilï that the bankrupt was not beneflcially 
entitled tlie trustee's failuré to' promptly collect the notes by foreclosure 
was not oxcnsed. 

'[Ed. Note.— For other cases, sce Bankruptcy, Cent. Dlg. §§ 235, 350; 
Dec. Dig. <S=a260(l).] ■ 

5. BavNKRuptcy '<©='250(1)— Trustées^— Duties. 

That the ereditor migbt hâve UIscovered the existence of notes due the 
bankrijpt, which were secured by a mortgage, and had the same avenues 
ôl" information as the trustée, will not excuse the trustee's failure to 
■' promptly enforce the obligations. 

[JËd. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 235, 350; 
Dec. Dig. <g==>250(l).] , 

6. BANKtttJPfTCY lg=5250(l) — TEUSTEES— DUTIES. 

That the banki-upt's schedules did not disclose that notes listed were 

: secured by mortgage, Where it could readily hâve been ascertained by 

the trustée, as could the pendenc.v Of a foreclosure suit, will not excuse tlie 

trustee's failure to promptly foreclose and collect tlie notes, though thel 

maker was insolrent. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 235, 350; 
Dec. Dig. €=»250(1).] 

7. Bankruptcy <â:=>250(l) — Tbustees^Dtjties. 

Where the baiikrupt's riglit' to lôst notes was subsequently established 
by the trustée, the fact that investigation of notes listed would hâve es- 
tablished tliat some of tliem were lost will not excuse the trustee's fail- 
ure to promptly foreclose a mortgage securiug sucli notes. , , 

[Rd. Note. — For other cases, see Bankruptcv, Cent. Dig. §§ 235, 350 : 
Dec. Dig. <®=3250(1).] 

Pétition for Révision of Proceedings of the District Court of the 
United States for the Eastern Division of the Northern District of 
Illinois. 

In the matter of the bankruptcy of Kuhn Bros. Pétition and ob- 
jections by Fred J. Zuttermeister to the report of the Chicago Title 
& Trust Company, trustée. The pétition and objections were over- 
ruled, and the report confirmed, and the petitioner pétitions to re- 
view and revise tlie order. Order annulled, and proceeding remanded, 
with directions. 

A'incent D. Wyman, of Chicago, 111., for petitioner. 
Sherman C. Spitzer, of Chicago, 111., for respondent. 

Before BAKER, MACK, and ALSCHUEER, Circuit Judges. 

MACK, Circuit Judge. On a voluntary pétition in bankruptcy fîled 
by Kuhn Bros, on March 10, 1900, respondent was appointed receiver. 
In May, 1900, the bankrupts filed their schedule. Under the heading 
"Bills of Exchange, Proniissory Notes, etc.," in the list of assets, there 
were scheduled 15 items. Each stated a name, foUowed by the words 
"promissory notes," "principal note," "interest note," and in one 
instance "note and mortgage;" then followed the amount. One such 
item read, "James N. Tilton— notes, $3,169.27." 

June 8, 19(30, respondent was appointed trustée of the bankrupt 
estate. June 22,: 1900, it filed its final account and report as receiver. 
This was O. K.'d by the attorneys who then and now represent peti- 

(S=)For other cases see same topic & KEY-NUMBEB in ail Key-Numbered Dlgeat» & Indexes 
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tioner, and was approved October 23, 1900. No mention of the Til- 
ton notes appears therein. The report recites, inter alia : 

"This receiver further shows that Kulm Bros, vvere engagea in the real es- 
tate, loan, and rehting business at 88 La Salle street, Chicago ; that they had 
been engaged In sald business for a considérable tlme ; that they had made 
a large number of loans to varlous persons ; and that afterward they sold the 
loans, retainlng In thelr possession the abstracts of tltle, Insurance policles, 
and other papers connected wlth sald loans. Thls receiver further shows that 
It prepared a list of the parties shown by the books of Kuhn Bros, to be in- 
debted to that flrm, and sent notices of Its appolntment to ail of sald parties, 
wlth a, request to remit the amount of indebteduess ; that a large number of 
sald debtors called at this office and denied that they were indebted to said 
Kuhn Bros, in any sum whatsoever." 

Prior to November, 1906, the trustée filed three reports, and in 
none of them is there any mention of the Tilton notes and mortgage. 
No inventory was ever filed by the receiver or by the trustée. In 
fact, the bankrupts owned a principal note of Tilton for $2,500 and 
interest notes. They had been executed by him in 1893 for a building 
loan, and were secured by a real estate mortgage to one of the bank- 
rupts. In the course of business, the notes and mortgage had been 
sold to a customer, bought back in 1898, and delivered to an attorney 
for foreclosure. Foreclosure proceedings were begi«j in 1899 in the 
name of the attorney as légal owner of the notes. Neither as re- 
ceiver nor as trustée did respondent bave any actual knowledge either 
of the pendency of this suit, or of the bankrupts' interest therein or 
in the notes, until the end of 1906. 

The bankrupts' loan register contained a statement of the transac- 
tion, with a notation that the abstract had been given to the attorney 
in 1899, and that the loan was being foreclosed June, 1899, by the 
attorneys. This register was one of hundreds of books of the estate 
in the possession of the trustée. The trustée began foreclosure pro- 
ceedings in 1907. Without reciting the détails, it is undisputed that 
if the trustée had made inquiries at once, and had ascertained the 
facts in 1900, much expansé would hâve been saved, taxes could hâve 
been paid, avoiding forfeitures and tax sales, and a much greater sum 
would hâve been brought into the estate. 

Petitioner objected to items of expenditures in the foreclosure suit 
in several reports of the trustée, on the ground that they were occa- 
sioned by the trustee's neglect in f ailing to act promptly. He further 
objected to the failure to charge the trustée with the amount due on 
the mortgage at the time of appointment, with interest, less the net 
amount realized, or the value of the property, less reasonable expenses 
of foreclosure in 1900 and taxes and operating charges, plus reason- 
able rental. The référée found "that said trustée is not guilty of sucb 
acts or négligence as to warrant the court in surcharging said trustée 
with its expenses as reported." Pie dismissed the pétition, overruled 
the objections to the report, and confitmed it. ■ ■ 

The présent pétition seeks to revise the order of the District Court 
affirming the order of the référée. 

[1] 1. In the considération • of this pétition, we hâve asstimed ail 
controverted facts as determined in favor of the respondent. That 
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a review tliereof and o£ the uncontroverted facts to détermine whether 
there is any substantial évidence to sustain the order, is a review 
as to a matter of lavv within the provisions of section 24b of the Bank- 
ruptcy Act, is well settled. Good v. Kane, 211 Fed. 956, 128 C. C. A. 
454. The motion to dismiss is overruled. 

[2] 2. The schedule gave notice to the trustée that the banlcrtipts 
claimed to own some notes executed by Tilton. It is the imperative 
duty of the trustée of a bankrupt estate to exercise ail due diligence 
to gather in the assets of the estate, and it would seem clear that an 
examination of the schedule and a following up of ail leads naturally 
suggested thereby would be the first step to be taken. In the absence 
of some explanation for a failure so to act, the trustée must be charged 
with négligence and must respond for the conséquences thereof. In 
re Reinboth, 157 Fed. 672, 85 C. C. A. 340. In excuse, the trustée 
makes several contentions which we shall consider. 

[3] (a) The receiver's accounts, silent as to this item were O K.'d 
by petitioner and approved by the court. No appeal was taken from 
that order. But the receiver's report did not purport to set f orth that 
it had gathered in ail of the assets of the estate ; the approval thereof 
in no manner modified the trustee's obligations ; at the best, it dis- 
charged the receiver, a mère temporary custodian, from liability for 
failure to get in this asset after approving its statement of cash re- 
ceipts and disbursements. No basis whatsoever is afforded thereby 
to the trustée, the permanent officer in whom title is vested by law, 
for failing properly to examine the schedules and to take the neces- 
sary steps to conserve the estate. 

[4] (b) The allégation in the pending foreclosure suit that the at- 
torney was the légal holder of the notes is utterly immaterial, for, 
firstly, the trustée had no actual knowledge of the allégation or of the 
suit; and, secondly, there is no inconsistency between the allégation 
and équitable ownership thereof by the bankrupts. 

[5] (c) The trustée cannot be excused from the performance of 
the duties for which it receives compensation because its beneficiaries, 
the creditors, hâve the same avenues of information open to them and 
fail to take advantage thereof. The creditors may, but are under no 
duty to, investigate and search for assets, or to suggest to the trustée 
possible sources of information, which the latter has at least the same 
opportunity of knowing. That this petitioner was the chief créditer, 
and could also hâve found ont the facts in référence to the Tilton 
notes, neither estops him from charging the trustée with négligence 
nor lessens the latter's obligations to the estate. The créditer 's acts 
and omissions furnish no measure of the diligence imposed upon the 
trustée. 

[B] (d) Respondent's officiai in charge of the estate testified as fol- 
lows: 

"Q. What if any inqulry did you make tp ascertain tlie wliereabouts of the 
notes of James K. Tilton wliicti were selieduled by the bankrupt? A. I ne ver 
niade any. I didn't know anything about it till 1900. Q. Did you ever look 
at the schedule to see what assets the bankrupt had? A. I présume I did. 
Q. Did you see that in the schedule? A. I don't remember seeing it, no. I 
may hâve seen it at the time." 
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A mère looking at a schedule and an overlooking of such an item is 
clear négligence. It is therefore no excuse for the failure to follow 
up tlie information that would hâve been acquired if the schedule had 
been carefully examined. Had this been donc, the examination of the 
bankrupts, an inspection of the loan registers, and an inquiry at the 
attorney's office could not hâve failed to disclose the bankrupts' béné- 
ficiai interest in the notes and mortgage. 

That the schedule failed to mention the mortgage securing the 
Tilton note, though it gave this additional information as to one o£ 
the 15 items, or that the amount of the principal and interest was 
not separately stated, could not hâve misled the trustée; the most 
cursory investigation based upon the bare statement that Tilton ovved 
the bankrupt money on notes would hâve led to the discovery that 
thèse notes were secured by a first mortgage and that Tilton' s insolven- 
cy, therefore, did not destroy their value. 

[7] That such an investigation would also hâve disclosed that the 
principal and some interest notes were lost would not bave affected 
the situation. The bankrupts' ownership thereof, and the conséquent 
right of the respondent to foreclose the mortgage, could bave been 
proven in 1900 as readily as it was proven in the latter foreclosure 
proceedings. 

The order dismissing the pétition and approving the trustee's ac- 
counts must therefore be annulled, in order that the District Court or 
the référée may détermine the issues, and charge the trustée with such 
losses as may be found to bave been sustaincd by the estate through 
its négligence. 



In re WISCONSIN EXGIXE CO. 

GAS POWER MACHINERÏ CO. v. WISCOXSIX TRUST CO. 

(Circuit Court of Appeals, Se\'entli Circuit. April 3.8, 1016.) 

No. 2.312. 

1. Baimkrupicy <S=150— Peopkrty of Banicrupt— Patext License— Duty op 

Trustées to Accept. 

A trustée in bankruptey is under no obligation to accept a patent license 
burdened witli executory obligation. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dlg. § 228; Dec. 
Dig. (©=150.] 

2. Barkrtjpïcy ■©=3322— Claims— License — Pr.o.MissoRY Note in Payment of 

Royalties. 

Negotiable promissory notes given by a patent licensee in payment for 
the license ou a royalty basis hcld pajable in any event and properly 
allowed by the trustées in bankruptey of such licensee at their discount 
value as of the date bankruptey proceedings were begun, and not the 
pro rata amount of earnea royalties apportionable to the date of bank- 
ruptey. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 508-510 ; 
Dec. Dig. ©=322.] 

®=oFor other cases see same topic & KEY-NUMBBR m ail Key-Numbered Digests & Indexes 
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3. Bankkuptcy ©=3316(1) — Claims— Neootiable Notes in Payment of Con- 

DiTioNAL Obligation. 

The uiere giviiig of notes, to évidence or in prepayment of elearly con- 
ditioiied oblijrations, wll! uot annvil thé conditions, or niaise an otherwise 
iinprovable claim allowable in bankruptcy. 

[Ed. Note. — For other case.s, see Banliruptcy, Cent. Dig. § 477 ; Dec. 
Dlg. ©=316(1).] 

4. Baxkboptcy ©=5322— Claims— Allowance— Neootiable Notes. 

A contract provision tliat notes should be given in payment for patent 
license on royalty basis, and shoiild be negotiable, is évidence teuding to 
sliow that the aniount of sucli notes should be payable in any event and 
should be allowable by the tru.stee in bankruptcy of tlie licensee at tbeir 
face value, regardless of wtiether the notes had been negotiated, 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 508-510 ; Dec. 
Dig. ©=>322.] 

Alschuler, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. 

In the'matter of the Wisconsin Engine Company, bankrupt. From 
a judgment of the District Court, reversing the order of the Wisconsin 
Trust Company, trustée in bankruptcy, allovving the claim of the Gas 
Power Machinery Company, the latter appeals. Reversed and remand- 
ed, with directions. 

Howard M. Harpel, of Chicago, 111., for appellant. 
Joseph H. Marshutz, of Milwaukee, Wis., for appellee. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. A claim on three negotiable promissory 
notes, ail dated January l, 1912, one for $2,5(X), which matured Janu- 
ary l, 1913, and two for $5,000 and $3,750, respectively, maturing 
January 1, 1914, and January 1, 1915, ail pa3'able to appellant, was ai- 
lowed by the référée for $10,537.51, their discounted value as of Jan- 
uary 21, 1913, the date bankruptcy proceedings were begun, over ob- 
jections going to the validity both of the entire claim and of so much 
thereof as was not earned before bankruptcy. This order was re- 
versed by the District Court, and the claim allowed for the pro rata 
amount held apportionable from January 1, 1912, to January 21, 1913. 
The claimant appeals. 

On January 1, 1912, appellant, owner of certain letters patent and 
rights to inventions, entered into a license agreement with the bank- 
rupt. After reciting this ownership, licensor's désire to hâve licensee 
undertake the exploitation thereof, licensee's désire to secure the ex- 
clusive rights therein, it contained, inter alla, the f ollowing provisions : 

(1) An exclusive perpétuai license to manufacture, use, and sell was graut- 
ed subject to the further provisions of the agreement. 

(2) Licensee agreed, so long as it enjoyed a praetical monopoly in tlie ma- 
chines and processes for producing gas in the manuer specified in détail, to 
pay to the licensor a royalty of 50 cents per horse power capaclty of each 
machine nianufactured and sold under the agreement, "it being understood 
and agreed in this behalf that in any event the licensee shall pay to the li- 
censor during the flrst year from the date hereof royalties to the total mlni- 

©ssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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mum amount of at least flve thousand dollars ($5,000), and during tlie flrst 
two years from tbe date liereof royalties to the total mlnimuiu amount of 
at least flfteen thousand dollars ($15,000), and during the first three years 
from the date liereof royalties to the total imnluium amount of at least 
twenty-two thousand flve hundred dollars ($22,500) ; and as évidence or pre- 
payment of such, suni the llcensee wlU deliver to the licensor, at the time 
of the slgning of this agreement, two sets of negotiable promissory notes of 
equal amounts for the aggregate sums of twenty-two thousand llve hundred 
dollars ($22,5(X).00), made and executed respectively by the licensee and Ed- 
ward A. Rumley, of La Porte, Ind,, said notes to bear llke date herewith, 
draw interest at the rate of 6 per cent, per annum, after maturity, and he 
payable at the following times and In the foUowing amounts : Flve thousand 
dollars ($5,000) shall be payable at the end of one year from the date hereof ; 
ten thousand dollars ($10,000) at the end of two years from the date hereof ; 
and seveui thousand five hundred dollars ($7,500) at the end of three years 
from the date hereof. But if during substantially ail of said third year from 
the date hereof tlie licensee enjoys or shall enjoy such substantial or practi- 
cal monopoly of such exclusive right, then and in that event said royalties 
shall aggregate for said three years the sum of at least thlrty thousand dol- 
lars ($30,000), and if at the end of said three years from the date hereof the 
licensor shall not bave received royalties aggregating this amount, then and 
in such event the licensee will pay to the licensor an additional sum sufflcient 
to make up such aggregate amount." It further provided for $100,000 for 
the first six years under like conditions, with the right, however, by payment 
of $200,000 in ail during the first four years, to bave the entlre interest of 
the licensor free from any further royalties. 

(7) Licensee agreed to push the business, to prosecute infringements, to 
advance the necessary money, "and to this end the licensee shall open an a,c- 
count on its books with the licensor, into whieh sliall be cbarged against the 
licensor one-half of such sum of money as shall be so advanced and paid out 
by the llcensee, and the same shall be repaid by the licensor from the sums 
whlch shall become due and payable to tbe licensor as royalties and to this 
end the licensee may retain 50 per cent, of such royalties until such advances 
are repaid: Provided that the share of such sum or sums iiayable by the li- 
censor, and chargeable against it as aforesaid, shall in no event exceed one- 
half of said royalties, and in no event shall any portion of said $22,500 be 
applied toward payment of costs, but tlie same shall be payable to tbe licensor 
in any event in full, and no part thereof shall be retained by the licensee for 
any purpose after the same shall become due as aforesaid." Neglect l)y either 
party for 60 days after notice by the other to comply with any provision 
enabled such other at its option to terminale tbe agreement. 

(0) Licensee might terminate the agreement if permanently enjoined, and 
if no longer able to enjoy the practlcal monopoly provided for, but it should 
reniain liable for ail royalties up to that time accrued. 

(10) In the event of llcensee's insoivency, licensor shall bave the right to 
cancel the agreement; the contract shall not be assigned except to M. Rume- 
ly & Co. 

The claim filed against the bankrupt estate is on the three notes ex- 
ecuted by the bankrupt pursuant to section 2 of the license agreement. 

[1] It is undisputed that a trustée in bankruptcy is under no obliga- 
tion to accept a patent license burdened with executory obligations. 
It is, in this respect, like other property rights belonging to the bank- 
rupt, whether resulting from a grant or conveyance coupled with ex- 
ecutory obligations, like a lease of real or personal property, or from a 
purely executory agreement. Whether such a license is to be dealt 
with like the exclusive transportation privilèges considered in Re Frank 
E. Scott Transfer Co., 216 Fed. 308, 132 C. C. A. 452, affirmed on 
this point in the Suprême Court April 3, 1916, in which bankruptcy 
was held to create an anticipatory breach, giving rise to a provable 
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claim for such damages as could be deemed certain, or wliether the 
relation thereby created is like tliat of landlord or tenant, in vvhich the 
tenant's bankruptcy bas been held not to amount to an anticipatorj 
breach (see cases cited in Re Desnoyers Shoe Co., 227 Fed. 401, 142 C. 
C. A. 97), we need not hère détermine, for the claim filed is neither 
for damages caused by such a breach nor for future royalties to be 
paid like rent solely for the continued use of the property granted. 

[2] In our judgment, the indebtedness represented by the notes was 
the considération for the grant of the exclusive license. It was ex- 
pressed in terras of royalties, and properly so, because, in so far as 
royalties up to that amount would be earned under the agreement, 
payment of the notes would cancel any obligation in respect thereto. 
But it was not expressed as conditioned upon such royalties being 
earned. The parties contemplated the possible cancellation of the 
license before the expiration of three years because of licensee's breach 
of the agreement or its insolvency. Nevertheless the obligation to pay 
the $22,000 remained. It was to be paid in fuU "in any event," to 
quote the language of both the second and the seventh clauses of the 
agreement. Compare it with the provision for a $30,000 minimum for 
the first three years ; both are described as l'oyalties. The $30,000 is 
to become due, however, only if the licensee actually enjoys the very 
thing he contracted for, a practical monopoly. The $22,500 obliga- 
tion, represented by the two sets of notes, is unconditioned. 

[3, 4] There is no guaranty that, if royalties shall in fact become 
due, they shall amount to at least $22,500 for the period; there is 
an absolute undertaking that this amount shall be paid. While the 
mère giving of notes to évidence or in prepayment of a clearly condi- 
tional obligation would not annul the condition or make an otherwise 
unprovable claim allowable in bankruptcy (Atkins v. Wilcox, 105 Fed. 
595, 44 C. C. A. 626, 53 L. R. A. 118), the provision that notes should 
be given and that they should be negotiable is additional évidence tend- 
ing to résolve any doubt as to the intention of the parties that the 
amount therein stated was to be payable in any event. That the notes 
were not in fact sold is of no moment. The parties necessarily con- 
templated that they might be negotiated. 

The order disallowing a portion of the claim must be reversed, and 
the cause remanded, vi'ith directions to allow the claim in the sum of 
$10,537.51. 

ALSCHUIyER, Circuit Judge (dissenting). I cannot concur in the 
conclusion that the notes hère in question represent considération to 
the licensor for granting the exclusive license. The contract nowhere 
so States, but spécifies "a royalty of 50 cents per horse power," etc., 
and provides for the guaranty of the annual minimum of "royalties" 
of the stated sums, and for the giving of the notes "as évidence or 
prepayment of such sum." The notes bear no interest till after their 
maturity at the respective times for payment of the minimum royal- 
ties, and so, if a présent considération, the payee's bénéficiai use of it 
is postponed till the minimum royalties would become payable. While 
the contract mentions thèse minimum sums as being payable "in any 
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event," thèse words, in my judgment, are but a différent form for 
stating that for each of those years the royalties shall not be less than 
the sums named; and, besides, elsewhere in the instrument are found 
conditions under which the payments might never accrue. Section 8 
provides for cancellation of the contract by either party in case the 
other does not comply with its terms ; section 9 for cancellation by 
licensee in case it is enjoined and cannot hâve practical monopoly of 
the rights granted, but in this case "it shall be liable for ail royalties 
up to that time accrued," and shall hâve no further use of the patents. 
And so, if for any such reason the contract is terminated further roy- 
alties thereunder cannot accrue, any more than can rent accrue after 
the termination of the tenancy. In re Roth & Appel, 181 Fed. 667, 
104 C. C. A. 649, 31 L. R. A. (N. S.) 270; Atkins v. Wilcox, 105 Fed. 
595, 44 C. C. A. 626, 53 L. R. A. 118. Thèse conditions seem to me 
quite inconsistent with the inference that the notes represent anything 
but royalties, as specified. The claim is on the notes, and I believe the 
District Court was right in rejecting so much thereof as did not repre- 
sent the minimum royalties accrued at time of bankruptcy. On the 
authority of the récent opinion of the Suprême Court in Re Frank E. 
Scott Transfer Co., 240 U. S. 581, 36 Sup. Ct. 412, 60 L. Ed. 811 
(April 3, 1916), it would seem that a claim based on an anticipatory 
breach of the contract through the bankruptcy would havc been prov- 
able to the extent of the résultant damages shown. 



In re KICKETTS. 

McKBY V. PINCKARD, 

(ClrtTilt Court of Appeals, Seventh Circuit. April 18, 1916. Rehearing Denled.) 

No. 2267. 

1. BXCnANGB or PbOPEETT lg=3lO — Conbtkuctive Deliveey. 

Where claimant's husband, wtio had inany transactions witli tlie bank- 
rupt, a dealer In pictures, exchanged, for Oie benefit of clalmant, pieturcs 
belonging to her for otlier pictures, and the exchange was noted in the 
banknipt's bocks, and a receipt for conslgnment of the new pictures for 
sale on commission was executed, but possession was not taken, and 
notlilng was donc to make the change in ownership manifest to the public 
or to any part thereof, there was no eonstructive dellvery of the new 
pictures to claimant. 

[Ed. Note. — For other cases, see Exchange of Property, Cent Dig. §| 
19, 21, 22, 24; Dec. Dig. <s=»10.] 

2. Fbauddlent Convetances ®=139— Deliveby— Necessitt. 

A dellvery of chattels is necessary in Illinois to pass tltle to the buyer. 
except in the case of judicial sale, or where the bill of sale may by law be 
recorded, and where there is no dellvery of the chattels, and possession is 
not taken by the buyer, the sale is f raudulent as to credltors of the seller. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
439-442 ; Dec. Dig. <S=>139.] 

4t=s>?or other cases see same topic & KKY-NUMBER in aU Key-Numbered Digeste & Indexes 
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3. FBATJDtTLENT CONVETANCBS <@=>138— EXCHANGE— DSXIVÏMT — NECESaiTT. 

Where there is a sale of cMttels by way o( exchange, delivery la Just 
as essential to pàss tltle as If the transaction were one of sale for money 
considération. 

[Ed. Note.— For other cases, see Fraudulent Conveyances, Cent. DIg. 
§§ 438, 443, 448-452 ; Dec. Dlg. <3=>138.] 

4. FBAtlDtTLBNT CoNVEtANCES ®=>16&^RlGHTS OP SELLŒB'B CEEDITOBS— DE- 

IIVEBT. 1 

While tlie rlght of a defrauded vendor Is superior to that of the fraudu- 
lent vendeè's exécution credltor, delivery is essential to pass title to the 
buyer, and If there be no delivery, and the buyer does not take possession, 
In Illinois, the sale is, regardless of the buyer's good faith, deemed fraudu- 
lent in law, and the buyer, because of his légal fraud, cannot assert his 
title as against exécution creditors of the selle». 

[Ed. Note.— For other cases, see Fraudulent Conveyances, Cent Dig. 
§§494,518; Dec. Dig. <S=165.1 

5. BankBuptct <S=185— TeuSTEe— RroHTS. 

Under Bankr. Act, § 47a,t the trustée has the rights of an exécution cred- 
ltor of the bankrupt, and as such may assert such rights as against one 
who bought cliattels from the bankrupt, but never received possession ; 
there belng no delivery. 

[Ed. Note.— For other cases,, see Bankruptcy, Cent. Dlg. §§ 234, 235, 273 ; 
Dec. Dig. ©=185.] 

6. CouETS ®=5372(4) — Fedebal Cotjbts— State Eules. 

In determining vrhether a sale has been consuramated, the fédéral courts 
wlU follovr the State rules. 

[Bâ. Note.— For other cases, see Courts, Cent. Dlg. S 979 ; Dec. Dig. <S=> 

372(4).] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

In the matter of the bankruptcy of Robb R. Ricketts, doing business 
as Moulton & Ricketts. Claim by Mary L. Pinckard, opposed by Frank 
M. McKey, trustée in bankruptcy of the estate of the bankrupt. From 
a decree for claimant, the trustée appeals. Reversed and remanded. 

Clarence J. Silber, of Chicago, 111., for appellant. 
James Rosenthal, of Chicago, 111., for appellee. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. Husband of appellee, a physician, had fof 
several years invested and dealt in pictures, through the bankrupt. 
The plan followed was substantially this: Ricketts, either as owner 
or as agent for other dealers, would sell to Pinckard. Sometimes the 
pictures thus bought would be taken to his home or office, there hung, 
and at a later date returned to Ricketts, as agent to sell. Often, how- 
ever, they vi^ould not be taken away from Ricketts' store. At times 
they were not even seen by Pinckard, but purchased by name or de- 
scription. Frequently he had seen, known of , or even owned such 
pictures at an earlier time. Sometimes a lot of pictures then owned, 
or supposed to be owned, by Pinckard, would be exchanged for others 
that Ricketts had on hand. Whether so returned to Ricketts, or not 
taken away, but left with him, the pictures were to be sold by Ricketts 
for Pinckard at not less than the purchase price with 6 per cent, in- 

AssjFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe* 
_t_Act Juy 1, 189S, c. 541, 30 Stat. 557 (Comp. St. 1913, § 9631). 
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terest from the date of Pinckard's investment. Any éxcess above this 
price was to be shared by the parties. 

When and how an accounting was to be made, does not seem to 
hâve been determined by the parties. A receipt was given by Ricketts 
for each picture so left with him to be sold, irrespective of vi-hether 
Pinckard's ownership was through a sale or an exchange, in the fol- 
lowing f orm : 

(Name of Artist.) (Date.) Keceived on consignment from Dr. C. P. Plnckard 

one oil painting, size (spedfied), subject ( ), by (name of artist), (style 

of frame). Value ($ ). 

[Sigiied] Moulton & Ricketts, by (Xame of Employé). 

In the case of an exchange, however, the receipt would be dated 
back to the time of the original purchase of the picture given by Pinck- 
ard in exchange, so that the 6 per cent, interest would be calculated 
from that date, and if the transaction involved a number of pictures, 
as in the case now before us, the time would be averaged. 

Pursuant to this plan, Ricketts had sold to and received back from 
Pinckard in 1913, 12 pictures, valued at $40,(300. Pinckard then do- 
nated them to his wife and proper entries showing the transfer were 
made in Ricketts' books. In January, 1914, Pinckard, acting for his 
wife accepted Ricketts' proposition to exchange the 12 for 41 other 
pictures of the same value. New receipts were executed to Mary L. 
Pinckard, and were dated back in accordance with the practice as 
above described. A "value" price was placed on each picture. In fact, 
the 12 pictures had theretofore been sold by Ricketts, and no account 
of the sale rendered to Pinckard, so that the actual transaction, while 
not so intended, was a sale, and not an exchange. 

Bankruptcy proceedings were instituted against Ricketts on March 
6, 1914, and the receiver came into immédiate possession of 36 eut 
of the 41 pictures. The other S were in the hands of prospective cus- 
tomers. This is an appeal from the order of the District Court con 
firming the order of the référée granting the prayer of appellee's réc- 
lamation pétition as to the 36 pictures. 

1. No question of rescission for fraud is raised; inasmuch as the 
proceeds of the sale of the 12 pictures are not traceable, such a pro- 
ceeding, if maintainable, would be fruitless. 

[ 1 ] 2. The référée f ound, and his uncontested findings are f ully sup- 
ported by the évidence, that : 

"Said pictures were never removed at any time, after said sale [by Ricketts 
to Mrs. Pinckard] from the premises of said baukrupt; that they were not 
separated from said bankrupt's stock of ijictures owned by him, but were left 
with said bankrupt by said petitioner, under the same physical conditions as 
before said sale to said petitioner, and said consign)neut back to said bankrupt, 
and that no delivery thereof was made by said bankrupt to said petitioner 
other than as herein found ; that no actual possession of said 41 pictures, nor 
any of them, was ever taken by said petitioner, but ail of them remained with 
said bankrupt, until the 6th day of March, A. D. 1914, on which day the Chi- 
cago Tltle & Tnist Company, as receiver in banliruptcy of said estate, took 
possession of said pictures, as part of the assets of said bankrupt estate, ex- 
cepting only the foUowing, whicli were not then in possession of said bank- 
rupt," specifying 5 of them ; "that said pictures and ail of them were capable 
of actual manual delivery, to said petitioner ; that there was no actual or 
manual delivery or change of possession." 
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From the fîndings he deduced the conclusion that: 

"The facts as herein ,fonnd coustitute a constrnctive dellvery of sald pîctures 
by said banlînipt to said petitioner, and that the title to said pictures Is in the 
petitioner, and that the petitioner as against sald respondent trustée, is en- 
titled to possession thereof as prayed' for In said pétition." 

We cannot conçut in this conclusion. No fact, either found by the 
référée or testified to by any witness, furnishes the slightest basis for 
holding that there was a constructive delivery. The pictures were in 
Ricketts' store ; some of them were hanging on the walls. Pinckard 
not only did not take actual possession of them; he did not even see 
them at the time. He knew them ; he had theretofore owned some 
of them ; but neither of the parties did anything to the pictures as a 
resuit of or pursuant to the sale, or in any manner made manifest to 
the public, or to any part thereof, the change in the ownership. 

Constructive delivery can be effected by a turning over of the pos- 
session of the premises, or of the key thereto, or, in case of property 
incapable of manual delivery, by a delivery of a symbol or a docu- 
inent of title. A séparation of the articles themselves from others not 
sold, and a proper marking thereof, or of the place into which they 
are put, even a ségrégation without physical séparation, as by marking 
them with the vendee's name (In re Pease Car & Locomotive Works 
[D. C] 134 Fed. 919), may amount to either a constructive or an ac- 
tual delivery according to the circumstances. 

[2] But the entry of the sale in the vendor's books and the exécution 
by him of a trust or consignment receipt, though evidencing a sale and 
a bailment back, valid inter partes, in no sensé amounts to a delivery, 
either actual or constructive. And delivery of chattels is essential in 
Illinois to pass title, or to croate a lien as against exécution or at- 
taching creditors, except only when dispensed with by reason of the 
publicity of the transaction, as in the case of a judicial sale, or tîie 
authorized recording of the document which permits rétention of pos- 
session by the grantor. That this is and has been the law of Illinois 
from the earliest times, irrespective of the utmost good faith of the 
parties, is too well settled to require citation of authorities. Many 
cases will be found in Williston, Sales, §§ 366, 350. 

It has often been urged that delivery would be a useless form, and 
therefore should not be insisted upon, when the vendee in good faith 
desires to lend the chattels so purchased to the vendor. But the an- 
swer has been unif orm : Delivery is not an idle form ; it has a definite 
purpose, to give publicity to the transaction. It must therefore be fol- 
lowed by such continuous possession on the part of the vendee, or by 
such other open acts, as will évidence to those who may be interested, 
that there has been a conveyance. Only if it can be found as the 
Suprême Court, reversing the trial judge, found in Cunningham v. 
Hamilton, 25 111. 228, that the chattel had been in the possession of the 
vendee "long enough to apprise ail parties of the change of ownership," 
would a sale, followed by a loan to the vendor (in that case after two 
or three days' possession), be upheld as against the vendor's creditors, 
levying on the property while in his possession pursuant to the loan. 

There was nothing whatever in this case to prevent Pinckaid from 
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taking pliysical possession of thèse pictures, having them sent to his 
home or his office, and subsequently turning them back to Ricketts as 
selling agent; or, if he preferred, he could hâve indicated clearly his 
wife's ownership and Ricketts' agency on each picture without remov- 
ing or even separating them. By such actual or constructive deUvery 
he would hâve given at least some publicity to the transaction suffi- 
cient, ordinarily, to sustain it. Instead of this, he avoided any pub- 
hcity whatsoever. His entire good faith cannot help him, for in Il- 
linois, as in most of the states, a transfer without delivery is deemed 
fraudulent in law as against creditors who shall acquire a lien on the 
property; fraud in fact is unnecessary. 

[3] That Pinckard intended an exchange, not a sale, is immaterial 
so far as the necessity of delivery is concerned. Whether the 41 
pictures were exchanged for the twelve pictures or sold for their money 
proceeds, delivery was equally essential to complète the transfer as 
against creditors. 

[4] It follows that, even though, as between the parties, Ricketts 
had no title on March 6, 1914, yet, as the sale to Pinckard was fraud- 
ulent in law, Ricketts' exécution creditor could hâve levied on the 
property on that day. While the right of a defrauded vendor is su- 
perior to that of the fraudulent vendee's exécution creditor (In re Gold, 
210 Fed. 410, 127 C. C. A. 142), the right of a vendee who, however 
honest in fact, is deemed guilty of fraud in law as against his vendor's 
creditors, by leaving the purchased chattels uninterruptedly in the ven- 
dor's possession, is subordinated to that of the vendor's exécution créd- 
iter. Van Duzor v. Allen, 90 lU. 499; In re Richheimer, 221 Fed. 16, 
27, 136 C. C. A. 542. 

[5, 6] That the trustée in bankruptcy bas the rights of such an exé- 
cution creditor (Bankruptcy Act, § 47a), and that the fédéral courts will 
follow the state court rule (In re Richheimer, supra, 221 Fed. at page 
24, 136 C. C. A. 542), is conceded. Irrespective, therefore, of the re- 
lation between the parties established by the verbal arrangement for a 
sharing of possible profits in case of sale and the exécution of the con- 
signment receipts, appellee's rights as owner cannot be asserted as 
against the lien acquired by the trustée in bankruptcy. 

The decree must be reversed, and the cause remanded, with direc- 
tions to dismiss the réclamation pétition, but without préjudice to the 
petitioner's right to file her claim as a creditor. 



PARKER et al. v. ROSS. 
(Circuit Court of Appeals, Seventh Circuit. April 18, 1916. Echearing 

Denied May 2.5, 1916.) 
No. 2253. 

1. Appeal and Error <S=>1022(.3) — Review — Findings. 

A decree based on the report of the master, who heard the évidence, 
will not, In case of confllct, be dlsturbed on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 4016 ; 
Dec. Dig. ®=5l022(3).] 

essFor other cases eee same topic &. KEY-NUMBER in ail Key-Numbered Digests & lailexea 
234 F.— 19 
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2. WlTNESSES <g=»317(l)— Faise Tkstimont. 

Where part of the testimony pf a witness was obviously false and 
evasive, the whole testimony, being uncorroborated, may be dlsregarded. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. § 1080; Dec. 
Dig. <g=»317(l).] 

3. Peincipal and Agent (®=>79(5) — 'Fbaudulent Intent — Evidence. 

In a suit to set aside a transfer of notes and mortgages, on the ground 
that défendant, an agent, procured It through hls fraud, évidence held 
to show defendant's original fraudulent Intent 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 183- 
185; Dec. Dig. .©=979(5).] 

4. Principal and Agent (S=s>e9(3) — Dutt or Agent — Good Faith. 

It Is the duty of an agent, in enterlng into contracts with his prin- 
cipal, to exercise the utmost good faith. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 134, 
135; Dec. Dig. ®=>69(3).] 

5. Peincipal and Agent <S=69(3) — Tbansactions— Gifts. 

Where the principal understands the transaction, he may glve hls en- 
tire property to his agent. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 134, 
135; Dec Dig. ®=j69(3).] 

6. Principal and Agent ©=369(3) — Validity — Considération. 

Where defendant's principal, who transferred to him her entire prop- 
erty, did so intending that he should make a profit, the inadeauacy of the 
considération for the conveyance wUl not warrant its vacation. 

[Ed. Note. — For other cases, see Principal and Agent, Cent Dig. §§ 134, 
135; Dec. Dig. ®=69(3).] 

7. Principal and Agent <s=379(5) — Transaction Betwben Parties — Good 

Faith. 

The agent of an aged, infirm woman, who occupied towards her a fidu- 
ciary relation, has the burden of proving that her conveyance to him of 
her entire property was free and voluntary, and unless this is establlshed 
it will be set aside. 

[Ed. Note. — For other cases, see Principal and Agent, Cent Dig. §§ 18S- 
185; Dec. Dig. <S=>79(5).] 

8. Eqtiity ©==94 — Necessart Parties — Benbficiabies. 

An aged and infirm woman entered into a contract with her agent, 
whereby he was to pay her an annuity, and in event of certain 
contingencies to pay named beneflciarles sums of money after her death. 
Subsequently the guardlan of the aged woman sued to set aside the con- 
veyance, but did not join the beneflciarles as parties. Held that, while 
they were entitled to thelr day In court and were not represented by the 
agent, their elalm against him belng purely Personal, they were not 
necessary parties in the suit to set aside the conveyance, as the agent 
might be protected by a requlrement that sums of money to satisfy any 
claims the beneflciarles might hâve against him be deposited in court 

[Ed. Note. — For other cases, see Equity, Cent. Dlg. §§ 246, 252; Dec. 
Dig. <s=94.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit by Edgar W. Ross, as guardian of Mary M. Gray, a feeble- 
minded person, against Charles W. Parker and another. Erom a de- 

^=s>For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 



PARKER V. ROSS 291 

crée for complainant, défendants appeal. Reversed and remanded, 
with directions. 

Louis E. Hart, of Chicago, 111., for appellants. 
William S. Oppenheim, of Chicago, 111., for appellee. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. The appellee, Edgar W. Ross, as guardian 
of Mary M. Gray, a feeble-minded person, brought suit against Charles 
W. Parker and Mary B. Parker for the purpose of disaffirming a 
contract entered into on February 3, 1911, whereby Mary M. Gray 
transferred notes and mortgages of the value of some $34,000 to the 
appellant, Charles W. Parker, in considération that Parker pay $2,000 
in cash to Mrs. Gray and the further sum of $150 a month, commenc- 
ing March 1, 1911, during her natural life, and also pay to the Rose- 
hill Cemetery Company the sum of $500, to Robert H. Gray, if living 
one year after Mary's death, $2,000, and to Helen or Eeonora Ross, 
respectively, if then living, $1,000. 

A motion to dismiss for failure to join alleged indispensable parties, 
to wit, the possible beneficiaries under the contract, was overruled. 
After answer, the cause was referred to a master to take testimony 
and to report the same, together with his conclusions of law and fact 
thereon. The master found, as a conclusion from his findings of fact, 
that "the contract of February 3d was unfair and oppressive as to 
Mary M. Gray. At the time it was made Charles W. Parker was 
Mrs. Gray's agent, and as such it was his duty to protect her interests 
and saf eguard the property which he acquired for himself by the terms 
of the contract for a very inadéquate considération. At the time of 
the making of the contract Mary M. Gray was nearly 77 years old, 
feeble physically and mentally. Fiduciary relations existed between 
her and Charles W. Parker, and had existed for a considérable time 
prier thereto, growing out of the relation of principal and agent and 
other relations between them, which gave Parker an undue advantage, 
and enabled him to procure from her an unconscionable contract" — 
and as a conclusion of law, that the prayer of the bill should be granted. 

Ail exceptions to the findings of fact and of law were overruled, the 
master's report was in ail respects approved and confirmed, and a de- 
cree was entered requiring the défendants to turn over ail property 
and moneys received by them under the contract, directing the clerk 
of the court to deliver to the plaintiff ail securities theretofore received 
by him from défendants, together with the proceeds therefrom, and 
awarding a money decree against défendant, Charles W. Parker, for 
$10,267, the balance due after crediting him with ail payments. 

[1] 1. The master saw and heard the witnesses. If there were rea- 
sonable doubts as to the conclusions of fact to be drawn from their 
testimony, we should not overrule his findings. A careful exami- 
nation of the record satisfies us, however, that his findings were in 
every essential respect Sound. 

It is unnecessary to rehearse the testimony; it suffices to state that 
it demonstrates clearly that an old-time friend, with whom the most 
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trusting and confidential relations had long since been established, 
took advantage of the newly established fiduciary relation of gênerai 
business agent in the management of the property of a feeble, 17 
year old woman to induce her, without proper, independent advice, to 
transfer to him her entire property, valued at $34,000, in considération 
of $2,000 cash, an annuity that could hâve been purchased from any 
responsible Insurance conipany for less than $14,000, and contingent 
payments aggregating $3,500. At the same time, a former will, under 
which he was only a partial beneficiary, was revoked, and a new will 
executed, under which he became sole legatee. 

It is true that Parker called in an attorney to his own office io draw 
the papers. The attorney testified that they had never sustained pro- 
fessional relations, though he had endeavored to sell loans to Parker. 
He claims to hâve talked fully with Mrs. Gray as to the plan proposed 
by her and embodied in the contract, and to bave warned her of the 
danger in the event of Parker's bankruptcy. He further testifies that 
she told him just what she wanted, and that then Parker came in and 
expressed a willingness to make such a contract. 

But, as the master finds, this old woman, who had never before at- 
teiiipted to transact her own business, had but a month before dis- 
charged her former agent, who for years had represented both her 
and her husband in his lifetime and acted now without consulting any 
one, surrounded and advised only by Parker, her then agent, an at- 
torney called in by him, and witnesses and notary procured by him. 
The attorney did not even ask or learn the value of the property to 
be transferred in considération of obligations which Parker was to 
assume ; he was not there to give Mrs. Gray independent advice as to 
the adequacy of the considération or the wisdom or fairness of the 
deal which had already been fully arranged with Parker; his warn- 
ing was limited to the possible resuit of Parker's insolvency. 

[2] Moreover, the master would hâve been fully justified in com- 
pletely disregarding the uncorroborated évidence of this witness, in 
view of his palpably false and evasive testimony respecting his knOwl- 
edge of his disbarment. He said : 

"I quit the practice of law in May, 1913. I took a place with a hank at 
that time, as manager of tlie real estate department. That was my only 
reason for quitting. I hâve had no notice of disbarment. Yon will find it a 
matter of record, if I ever was. I don't know whethor I hâve been dis- 
barred. I think proceedings were brought to disbar me." 

[3] 2. The subséquent written statements of Parker confirm his 
original fraudulent intent. In ansvifer to an inquiry from Ross on 
January 4, 1914, after his appointment as guardian, Parker purported 
to give a list of the securities received by him, but he omitted two' 
mortgages, aggregating $11,000, and theretofore assigned by him to 
his wife, the codefendant. Letters written by him in 1913 contained 
not only materially false statements, but also insincere assertions of 
a willingness to let any one bave what he received from Mrs. Gray 
on reimbursement of the moneys paid out bv him. 
^ [4-7] 3. The law is clear. Mors v. Petérson, 261 111. 532, 104 N. 
E. 216, and cases cited. Both the contidential relations long existing 
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between the parties and the spécifie new relation of agent and principal 
required Parker to exercise absolute good faith in his dealings with 
Mrs. Gray, to take no advantage of his position. Of course, a prin- 
cipal may make and an agent accept a gift, a gift even of the entire 
estate, if the principal clearly understands the transaction. But while 
the contract recites that Parker's obligations are made "in considér- 
ation of absolute gift to me this day of certain real estate mortgages 
by Mary M. Gray," "gift" is clearly a misnomer. The transaction 
was a single one; the transfer was made in considération of the 
unilatéral obligation ; it was a sale, not a gift, a business deal. 

Mère inadequacy of considération would not justify an annulment 
of the transaction. If Mrs. Gray had freely and voluntarily intended 
to benefit Parker in this substantial manner, she had a perfect right 
so to do, provided she were then mentally capable of understanding 
the matter and free from his undue and improper influence. Pmt, in 
view of the relations of the parties, the burden is on the agent to 
establish that no undue influence was exerted. This he has completely 
failed to do. On the contrary, whatever may be said as to her mental 
condition, the évidence demonstrates that in February, 1911, and 
thereafter, Mrs. Gray was completely under the strong domination of 
this défendant, ready to heed his suggestions in every way. Parker's 
own statements justify the conclusion that he misled her in February, 
1911. In October, 1913, he wrote to Ross: 

"My transactions with Mrs. Gray hâve been along pure business Unes. 
Everything lias been open and above-board, and I hâve nothing to liide from 
you, or any one else wlio lias the right to know. I was talking to my banker, 
Mr. C. O. Holmes, oiily yesterday about this matter, and he pronounced it 
an idéal arrangement for Mrs. Gray ; said there was not one mau in a 
thousand who would hâve done as I did for Mrs. Gray. I did not enter into 
this transaction with Mrs. Gray with tlie thought of making money out of 
her. She was a friend, and I treated her as siich. She was not com])etent to 
handle her securities to ]ier advantage. John V. Gray did not handle theni 
himself, while llving; why should Mrs. (iray attempt doing so? Xo. A 
broker would hâve to lie paid for handling the business for her, and his 
coniniission would make quite a hole in lier income, and at the saine tinie she 
would hâve to stand the losses, if there were any, also the expense of fore- 
(iosure, etc., etc. You know wliat that ineans. It is expensive, and uiany 
times one gets a property on their handw that they do not want, and there 
is bound to be a loss. Mrs. (iray was in no position to handle the business. 
8he brought it to me of her own free will. I never asked her to let me liave 
lier business to look after, as this ofiice does not do that kind of liusiness. 
We collect interest and foreclose mortgages for no one, except upon our 
own securities in this ollice. I am a broker, but we handle securities by buy- 
Ing and selling the saine. That is our business. This is not a collecting 
office for other people. Therefore ail the securities taken over from Mrs. 
Gray had to heeome the iiroperty of this office, without any strings upon it. 
It was ail assigned in proper forin, and every acknowledgment was witnessed. 
When the deal was closed, Mrs. Gray was paid a certain amonnt of money 
in cash, in the présence of her attorney and our office people. We owned the 
securities absolutely, and hâve handled them just as we do any other securi- 
ties that we own. * * * j j^m j,q(; \viii(.ing over it. I take my medicine 
like a, man. In the end 1 lioiie to cleaii ui> a little more tlian I put into the 
deal. If any one is laboring under the idea that I hâve made a bunch of 
money out of JIrs. <;ray, let them come around witli the ready cash that I 
liave put into the deal, and they will get ail that I hâve that Mrs. Gray ever 
owned." 
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Assuming, however, that the statement of the nature of the trans- 
action is as deliberately false as are the statements of the results of the 
deal, and that both parties intended, not that Mrs. Gray, but that 
Parker, should get the financial advantage therefrom, his subséquent 
concealment and déniai of this purpose, coupled with his personal ac- 
tivity in selecting the attorney, the notary, and the witnesses in consum- 
mating the deal in his office, fuUy support the contention that in ex- 
ecuting the documents she was fully under his control. In this re- 
spect, at least, the case differs from Hunter v. Atkins, 3 Mylne & 
Keen, 113, and Pressley v. Kemp, 16 S. C. 334, 42 Am. Rep. 635. 

[8] 4. The beneficiaries under the contract are entitled to their day 
in court to contest the claim of invalidity of a contract made partially 
in their interest. They are not represented by the obligée or her 
guardian ; their interests may be adverse to her contentions. Nor 
is Parker their trustée. Their claini if any, against him is personal. 
They hâve no équitable interest in the property conveyed to him. The 
relative rights of plaintiff and défendants, however, can be adjudged 
without them. Any possible claim that they may hâve against Parker 
after Mrs. Gray's death can be preserved. 

Parker is entitled, on payment over of the property and moneys 
found due the plaintiff, to be fully indemnified against any possible 
claim by the beneficiaries. This may be accomplished by permitting 
the clerk of the District Court tO' retain in his possession securities 
of the par value of $3,500, the income thereon to be paid to plaintiff, 
and a pro rata amount of the principal to be delivered to plaintiff when 
releases to Parker shall be secured from any of the beneficiaries of 
any obligation under the contract of February 3, 1911. The District 
Court will reserve jurisdiction over the cause to enable défendant 
Parker to apply for reimbursement from this fund on account of any 
payments that he may make to such beneficiaries pursuant to the terms 
of the agreement. 

The decree is reversed, and cause remanded for such modification 
of the decree and such further proceedings as shall be in accordance 
with the views herein expressed. Costs in the District Court and 
three-fourths of the costs in this court will be borne by appellants. 



NILES LAND 00. v. CHEMUNG IRON OO. et al. 

(Circuit Court of Appeals, Eighth Circuit. April 28, 1016.) 

No. 4554. 

1. Landlobd and Tenant <S='44(1) — Leases — Construction. 

If there be doubt and uncertainty as to tlie meaning of covenants of a 
lease, tiiey are construed most strongly in favor of the lessee. 

[Ed. Note. — For other castes, see Landlord and Tenant, Cent. Dig. §§ 
108, 109: Dec. Dig-. ©=344(1).] 

(gcsFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Landlord and Tenant <©=3l03(l)— Leases— Forfeituke. 

Forfaitures of leases are not favored in law or equity and will not be 
enforced, unless the right thereto is clear and conclusive. 

[Ed. Note.^For other cases, see Landlord and Tenant, Cent. Dig. §§ 
321, 324-327, 337-342 ; Dec. Dig. ®=103(1).] 

3. Mines and Minerals ®=568(2)— Mining Leases — Construction. 

In an iron mining lease for a term of 50 years the lessee covenanted "to 
work the mine or mines now or hereafter diseovered on said land in a 
good workmanlike nianner during the existence of this llcense," and to 
pay the lessor a royalty of 25 cents per ton on ail iron ore inlned. It 
further agreed to pay a ground rent of §18,750 per year after the first 
year duriug the contimiance of the lease, wlth provisos that if the royalty 
paid in any year should equal or exceed the ground rent for that year It 
should be in lieu of the ground rent, and if less the lessee should pay the 
différence, and that ail sums paid as ground rent in any year should be 
credlted on the royalty, whicli might be In excess of said ground rent in 
any succeeding year or years. By a further provision the lessor was 
authorlzed to déclare a forfeiture of the lease in case the lessee should 
"fail to work such mine or mines in a good, workmanlike manner, or fail 
to pay the ground rent or royalty" when due. Held that, taking Its pro- 
visions together, the lease did not require the lessee to operate the mine 
contlnuously during the term, but that the provision for ground rent vvais 
an agreed substitute for actual and continuons opération, and that it was 
not subject to forfeiture for failure to so operate it, so long as the ground 
rent was paid in accordance wlth Its terms. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 189; 
Dec. Dig. (S=68(2).] 

4 Mines and Minerals "S^eSCl) — Miningi Leases — Pbactical Construction 
BY Parties. 

The lessee not havîng done any mining on the land, except for explora- 
tion purposes, during the two years foUowing the exécution of the lease, 
the payment and acceptance without objectlo]i of the ground rent during 
such time amounted to a practical construction of the lease by the parties 
as not reqùlring continuons mining opérations. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 188, 
191 ; Dec. Dig. <g=>6S(l).] 

Appeal from the District Court of the United States for the District 
of Minnesota; Wilbur F. Booth, Judge. 

Suit in equity by the Niles L,and Company against the Chemung Iron 
Company and the OHver Iron Mining Company. Decree for défend- 
ants, and complainant appeals. Affirmed. 

John C. Weadock, of Détroit, Mich. (Stearns & Hunter, of Duluth, 
Minn., Nelson Sharpe, of West Branch, Mich., and Léo N. Sharpe, of 
Philadelphia, Pa., on the brief), for appellant. 

Wm. W. Billson and A. L. Agatin, both of Duluth, Minn., for ap- 
pellee Chemung Iron Co. 

Frank B. Kellogg, C. A. Severance, and Robert E. Olds, ail of St. 
Paul, Minn., and Frank D. Adams, of Duluth, Minn., for appellee 
Oliver Iron Mining Co. 

Before HOOK and ADAMS, Circuit Judges, and REED, District 
Judge. 

ADAMS, Circuit Judge. This was a bill brought by the Niles Land 
Company, the appellant, against the Chemung Iron Company and the 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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Oliver Iron Mining Company, the appellees, to enforce forfeiture of 
a lease made by it on May 1, 1902, to the Chemung Iron Company, 
and by the latter subsequently assigned to the Oliver Company, de- 
mising to the Chemung Company the W. y^ of the N. E. % and N. 
W. 14 of the S. E. 1/4 of section 27, township 58 N., range 20 W., 
situated in the county of St. Eouis and state of Minnesota, for the 
;term of 50 years, and to secure a cancellation of the lease, on the 
ground that the défendants failed to keep and perform one of the 
coyenants of the lease, as a conséquence of which the right of for- 
feiture accrued. 

The lease was in the usual form of iron mining leases, containing, 
among others, thèse covenants : 

(1) "In considération of tliis license, tlie party of the second part [the 
lessee] hereby agrées to work the mine or mines now or hereafter discovered 
on said lands in a good worlimanlike manner, during tlie existence of this 
license, and also liereby agrées to pay to said party of tlie first part a royalty 
on ail iron ore mlned or removed from said land of twenty-flve (25) cents per 
gross ton while this license is in force. Said royalty shall be due and payable 
on the twentieth (20th) days of April, July, October, and January of each year 
during the time this license is in force for ail the ore mined and removed 
from said land during the three nionths preceding the first day of the month 
In which payment is to be made as aforesaid." 

(2) "The party of the second part, having heretofore explored said lands, now 
represents that iron ore exists therein, and in considération of this license 
hereby agrées to pay said party of the first part a ground rent for the year end- 
ing May 1, 190'3, of $12,500, after May 1, 1908, tlie sum of ,$18,750 per annum 
while this license is in force and not surrendered wïïether Iron ore exists In 
paying quantities in said lands or not." 

(3) "Said ground rent shall be paid semlannually on the twentieth days of 
July and January of each year: Provided, that if the royalty paid in any 
year to the said party of the first part shall be equal to or exceed the sum 
of said ground rent, tlien said royalty shall be in lieu of said ground rent, and 
should the royalty paid in any year be legs than said ground rent said party 
of the second part agrées to pay such further amounts as ground rent as will, 
with such royalty paid, amount to said ground rent. Ail sums paid as ground 
rent In any year shall be credited on the royalty which may be in excess of 
said ground rent in any suceeeding year or years." 

(4) "Said party of the second part shall also, on or before the twentieth day 
of each month in each year this license is in force, furnish a written state- 
ment to the party of the first part of the entlre quantity of iron ore or other 
minerais removed from said premises during the preceding calendar month as 
near as the sanie can be ascertained. * * * " 

(5) "The party of the second part shall pay ail taxes and assessments, or- 
dinary and extraordinary, gênerai and spécifie, which may be assessed on said 
lands and on the iron ore and other minerais mined thereon while this license 
is in force." 

(6) "The said party of the second part may siirrender this license any time 
by giving flfteen days' notice in writing to said party of the first part, and by 
exeeuting, aclsnowledglng and recording a surrender of such license in the 
reglster of deeds of said county of St. Louis, and by paj'ing up in full ail 
royalty, rent, taxes or assessments that may then hâve accrued accordlng to 
the ternis hereof." 

(7) "In case said party of the second part shall fail to make monthly reports 
of the ore removed, or shall knowingly make false reports of the quantity, 
kind, grade, of the iron ore removed from said lands, or fail to work such 
mine or mines In a good workmanllke manner or fail to pay the ground rent 
or royalty to said party of the first part when due as aforesaid, without de- 
mand from said party of the flrst part, then, in either of such cases, the party 
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of tlie first part inay clec-lare thls license forfeited, null and void, by giving 
written notice to the party of the second part." 

Plaintiff averred in its bill that tmder the lease the express obH- 
gation was imposed on the défendants, and each of them, to work the 
mine or mines of ore then existing and those thereafter to be dis- 
covered within a reasonable time after the making of the writing, and 
to continue to do so during the term of lease as long as iron ore 
could be found, and that on failure of the défendants to so work the 
mine the lease was forfeitable at the instance of the plaintiff. And 
it averred that the défendants hâve not worked the mine or removed 
ore from the leased premises, except for explorative purposes, and 
hâve not paid to the plaintiff any sums of money, except the semi- 
annual grotmd rent purstiant to the terms of the lease. And it fur- 
ther averred that the défendants thereby hâve so failed to work the 
mine that a right of forfeiture of the lease accrued to the plaintiff 
prior to January 20, 1912, and that on that date it gave due notice to 
défendants that it had exercised that right and had forfeited the lease, 
and now prays that the lease be declared forfeited, null and void, and 
for certain alternative relief. 

The trial court, after a fuU hearing of the case, dismissed the bill 
on the merits, and plaintiff appealed, assigning for error that the 
court erred in not holding that plaintiff was entitled to the relief 
prayed for, and entering a final decree dismissing the bill. There are 
other assignments of error, calling in question the ruling of the court 
on the admissibility of évidence, which in the view we take of the 
main question, depending upon the construction of the covenants of 
the lease, become unnecessar)' to consider. 

The facts of the case, so far as necessary for its détermination, are 
practically admitted in the pleadings. The lease was made contain- 
ing the covenants already referred to. The mine was not worked, 
except for exploration purpose?, for the period of 10 years prior to 
the déclaration of forfeiture by plaintiff in 1912. The amount reserved 
for ground rent, namely, $12,500 for the first year and $18,750 for 
each of the subséquent years, was regularly paid by one or both of 
thèse défendants to the Niles Company as and when required by the 
covenants of the lease. Nothing was paid for royalty as such, except 
in so far as it may be deemed paid by the payment of the ground rent. 
AU taxes on the land accruing during thèse years were regularly paid, 
as required by the covenants of the lease, by one or both of thèse 
défendants. The several payments of ground rent were received by 
the plaintiff with fuU knowledge of ail the facts and without objec- 
tion or complaint by plaintiff. The case hinges upon the true mean- 
ing of this covenant found in clause 1 of the lease: 

"The party of the second part [the lessee] hereby agrées to work the mine 
or mines now or hereafter discovered on said lands in a good workmanllke 
manner during the existence of this license." 

The question is: Does this clause, taken in connection with ail the 
other provisions of the lease, require continuous mining opération by 
the lessee at the péril of forfeiture provided for by clause 7 of the 
lease ? 
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[1, 2] There are two generally acceptée! rules of construction which 
may aid us in answering this question: (1) Covenants of a lease are 
most strongly construed against the lessor, and if there be doubt and 
uncertainty as to the meaning of any such covenants, they are con- 
strued most strongly in favor of the lessee. (2) Forfeitures of leases 
are not favored in law or equity, and will not be enforced unless the 
right thereto is clear and conclusive. 

[3] Do the provisions of the lease reserve to the lessor a clear and 
conclusive right to forfeit the lease for failure to conduct continuons 
mining opération on the leased premises? Appellant contends that 
clause 1 of the lease, which reads : 

"The party of the second part [the lessee] hereby agrées to work the mine 
or mines now or hereafter discorered on said lands in a good workmanlike 
manner during the existence of this license" 

— plainly and clearly obligated the lessee to operate the mine continu- 
ously during the existence of the lease, and that clause 7 conferred 
upon the lessee the right of forfeiture of the lessee's rights for failure 
to do so. Does this clause, taken by itself, mean that the lessee is to 
work the mine "in a good workmanlike manner" whenever or wherever 
he Works it, as contended by counsel for appellees, or does it mean that 
the lessee agreed to continuously work the mine during the existence 
of the lease, and that, too, in a good workmanlike manner, as contend- 
ed by counsel for appellant? In other words, does the clause relate 
to the manner of doing the work or to the quantum of work to be 
done? Is the stress of the covenant to be placed on the words "good 
workmanlike manner" or upon the words "during the existence of this 
license" ? 

The answer to this question, if uncertain in itself, is materially aided 
by its context and by other related provisions of the lease, which must 
ail be taken into considération in placing the true construction upon it. 
Immediately following the clause just cited are found provisions for 
the payment by the lessee of a royalty of 25 cents per gross ton on ail 
ore mined on the premises. Then foUows an agreement on the part 
of the lessee to pay to the lessor a ground rent of $12,500 per year 
for the first year of the term and $18,750 per year for the balance of 
the term of the lease. Then follows, in clause 7, this covenant: 

"In case the said party of the second part shall * * * fail to work 
such mine or mines in a good workmanlike manner, or fail to pay the ground 
rent or royalty to said party of the flrst part when due, * * * the party 
of the first part may déclare this lease forfeited, null and void. • * * " 

Appellant argues that the continuous opération of the mine was a 
requirement to secure to the lessor the payment of royalties which 
were to measure the rent reserved as considération for the lease. If 
payment of royalties were the only provision for payment of rent, this 
argument would be very persuasive: unless the mine should be op- 
erated, no ore would be produced, and, of course, no royalty would be 
payable. But it is not true that the payment of royalties was the only 
considération. A very substantial amount is agreed to be paid in any 
event by the lessee — $18,750 per year, whether the mine be worked or 
not, and if worked so as to produce royalties such royalties were to be 
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credited on the ground rent obligation, and if the royalties were equal 
to or in excess of the ground rent the same were to be in lieu of ail 
ground rent. 

Thèse provisions, taken together fairly disclose the intention of 
the parties to the lease to hâve been that the payment of the ground 
rent absolutely and in ail events was the substantial considération for 
the lease. If it be true that the lease could be canceled and the lessee's 
rights forfeited merely for failure to work the mine, it v^^ould seem 
so unreasonable as not to hâve been within the fair contemplation of 
the parties that the lessee should be required to make the large annual 
payments of ground rent, whether iron ore existed in paying quantities 
or not. This would subject the lessee to the possibility of losing the 
mine at any time, and to a continuing liability to pay $18,750 a year 
for the period of 50 years. 

In our opinion, thèse clauses, when taken together, disclose a clear 
intention to commute the minimum uncertain output of the mine and 
the royalties to resuit therefrom to a certain and definite sum desig- 
nated "ground rent." In other words, the provision for ground rent 
is an agreed substitute for actual and continuons opération. We think 
this is made more clear when we consider that in clause 7 of the lease, 
providing for the forfeiture, no référence is made to continuons op- 
ération or mining as an obligation resting on the lessees which might 
avoid forfeiture. It is there provided that if the lessee shall "fail to 
work the mines in a good workmanlike manner," or "fail to pay the 
ground rent or royalties," etc., the lessor may déclare a forfeiture. 

In this important clause, containing the lessor's remedy for failure 
of performance by lessee, the obligation "to work the mine in a good 
workmanlike manner" alone is mentioned as the only ground for in- 
voking the remedy of forfeiture; and so it appears that, whatever 
view might be taken of the provisions of the other clauses of the lease 
when the parties contemplated the severe and ruinous remedy of for- 
feiture, it did not seem reasonable to subject the lease to total for- 
feiture for failure to continuously operate the mines. Other provisions 
afïorded satisf actory assurance for the performance of that obligation. 

[4] Again, it appears that the parties by the continuons course of 
dealing for 10 years or more, with full knowledge of ail the facts and 
circumstances, treated the lease as not obligating the lessee to contin- 
uons mining opérations. This, in our opinion, amounts to a practical 
construction of the covenant in question, in harmony with the conten- 
tion of the appellees, and this, in cases of doubt, is and should be of 
controlling importance. 

The decree below was right and is affirmed. 
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RICHARDS V. AMERICAN BANK OF ALASKA. * 
(Circuit Court of Appeals, Ninth Circuit. July 3, 1916.) 

No. 2440. 

1. Appeal akd Error <@=>?)24— Perfection of Writ— Dismissal. 

■Tudgment was reuUered against plaintiff in error and another on tlie 
theory tliat tliey were liable as partners. Plaintiff alone brousiiit error, 
witliout obtainiug or petitionlng for a severaiice or glving any notice to liis 
codef endaut ; but sucli codefendant filed an appearance in the Circuit Court 
of Appeals, stating that, bad he been notifled ot the writ of error, he would 
hâve refused to join, that he waived any errors against him, and request- 
ing the court to pass on the merlts of the writ, regardless of his supposed 
rights. Hcld, that tlie Circuit Court of Appeals liad jurisdiction to pass 
ou the writ, regardless of the fact that plaintiff in error dld not serve no- 
tice upon or obtain a severauce from his codefendant. 

[Ed. Note. — Eor other cases, see Appeal and Error, Cent. Dig. §§ 1806- 
1809 ; Doc. Dig. ®=:=324.] 

2. Trial ©=2.")2(15) — Instructions— Applicabilit y to Evidence. 

Plaintiff in error, défendant below, dellvered to his codefendant a sum 
of nioney to enable the latter to purchase a one-fourth interest in a mine ; 
but there was no évidence that any gênerai partnership for the acquisi- 
tion of the entlre property exlsted, although It was understood that the 
two should be jointly interested in the share purcUased. The codefendant, 
to purchase the whole mine, borrowed nioney, executing a note purporting 
to be an obligation of a firm coniposed of hlinself and plaintiff in error, 
and as a partner slgned the latter's name. Hcld, that an instruction the 
jury should conslder whether any partnership agreement, as alleged by the 
holder of the note, was niado, and, if so, whetlier plaintiff in error's co- 
defendant was authorlzed to borrow money and bind the finn, was im- 
proper, not being authorized by the évidence. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 605; Dec. Dig. ©=> 
252(15).] 

3. Appeal and Error <@=3lOG6 — Review — Harmless Error. 

In such case, where It did not appear that the jury's findlng was based 
on any ratiflcatlon by plaintiff In error, the improper instruction was ré- 
versible error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4220; 
Dec. Dig. ©=olO(JG ; Trial, Cent. Dig. § 558.] 

In Error to the District Court of the United States for the Fourth 
Division of the District of Alaska ; Frédéric E. Fuller, Judge. 

Action by the American Bank of Alaska, a corporation, against 
Edwin Richards and another. There was a judgment for plaintiff, 
and the named défendant brings error. Reversed and remanded. 

Richards was a miner on Dôme creek, Alaska. Williams had been employed 
by him, uud in 1909 Williams and Johanson were worklng on a lay whlch had 
been turned over to tliem by Richards. In August, 1910, Williams and Johan- 
son quit worklng on the lay, owing Richards $600 or $700. In the sprlug of 
1910 Williams was in correspoudeuce with Boulton, wlio owned a one-lialf 
interest lu a lease on a mine on Fiat creek, in the Idltarod country, ai)out 
1,100 miles distant from the Hot Spriugs country, wliere Williams and Rich- 
ards were, and wished to sell one-half of his interest for $2,000. Shively and 
Kennedy owned the other half interest. In September, 1910, Boulton sent a 
telegram, addressed to Ifichards at Hot Springs : "Send |2,000 at once through 
N. C. Fifty thousaud at stake. Freeze-out gaine. Don't fall to see letter." 
The message was lueant for Wllllaiiis. After discussing the matter wlth Wil- 
liams, Richards flually told the latter that he would glve liim the money to go 

<S=3For other casos see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
♦Rehearing deuied October 16, 1916. 
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down there, and Williams went, taklng with him $2,600, which had been fur- 
nished by Richards. Williams went to the Iditarod country, deposited the 
njoney in his own name in the Miners' & Merchants' Bank, bought one-half of 
Boulton's one-half interest in the lay for $2,000, then decided to buy the Shive- 
ly and Kennedy half at $4,500, was unable to get the money at the Miners' & 
Merchants' Bank, but, upoii the représentation that Richards was his part- 
ner, he got from the plaintiff bank, through its président, Hurley, $3,500. He 
gave the bank a note for the money, payable in 90 days, dated October 6, 1910, 
signed, "Richards & Williams by Ed Williams." Two weeks later, on October 
24, 1910, Williams wrote Richards a letter, apologetlc in its tenus, saylng: 
"How I got the money is the hardest part for me to tell. Yon may be angry, 
but I didn't do it with any selfish motive, or ti-y to take advantage of the kind- 
ness you dld for me." He went on to say that lie had deposited the money 
with the plaintifC bank. "ilr. Hurley is the manager. I told him the money 
was yours. He told me, in case anything should happen me, unless I deposit- 
ed it in yours and my name, you would bave some trouble gettlng it, so I 
did as he advised, and signed tlie check 'Richards & Williams.' * * * Now, 
Dick, I had to sign the note 'Richards & Williams,' and I sincerely hope you 
won't be offended." Letters by mail took about 30 days to pass between Hot 
Springs and Iditarod. Shortly after writing tbat letter, Williams received 
from Richards a letter which the latter had vvritten on September 21. 1910, 
in which he spoke of what he had learned concerning Boulton's lay, and said : 
"So, if you bave not interested yourself in it, by the time you get thèse Unes, 
I would advise you to call it off as far as I am concemed. Keep enough 
money to secure yourself, and return balance to my crédit at N. C, Hot 
Springs." In answer to the letter of October 24th, Richards on December 8, 
1910, wrote to Williams expressing his surprise, and among other things say- 
ing : "Regarding that account at the bank in both our names, that is certainly 
a mlstake. When I gave you a check for the money, and you get a letter of 
crédit on it, my name should not be used at the bank. I never had the least 
idea you should assume any obligations beyond what would relleve the situa- 
tion. * * * Well, now, Ed, to niake this short, I believe the best way out 
of this, you should try and get some of tho.se moneyed fellows down there to 
go in with you. Conslder me out of it aîtogether. * * * You are perfectly 
welcome to use that money until you can make it." On December 16th Rich- 
ards wrote a letter to Williams, in which he stated that he would not be re- 
sponsible for any note, check, or other wrltten instrument to which Williams 
might hâve signed his name in the Iditarod country. On December 26, 1910, 
Richards wrote to Williams, saying : "Certainly I am not golng to worry 
anything about. Since you put the 3Tioney into it, go to it and make something 
out of it. I imagine the proposition must be ail right. * * * As you know, 
I looked at the tbing to be of niutual advantage to both of us, but I did not 
calculate on putting more money than what you had." The note fell due in 
January, 1911. Williams was unable to pay it. He told Hurley that Richarcls 
did not want to stay in the transaction ; that he would bave to get other part- 
ners. He finally made a sale of a one-half interest to McKenzle and McLellan. 
On February 24, 1911, on the inslstence of Hurley, Williams rnade the plaintiff 
a mortgage on the three-quarters interest in the lease, and executed a new note 
for $3,500, which he signed: "Edward Williams. Edwin Richards, by Edward 
Williams, His Attorney in Fact." He had no power of attorney from Rich- 
ards, and no express authority to sign his name to the instrument. In fact. 
Richards knew nothlng of the new note until December 28, 1911. Williams 
had wrltten him, however, that the original note, if not paid when due, must 
be renewed. On January 2, 1912, Richards wrote the plaintiff bank, denying 
the authority of Williams to sign the note. An action was brought on the note 
the following Septonber, which after three trials resulted in a verdict for the 
plaintiff, the substance of which is that the jury found that there is due, 
owing, and unpaid from the défendants to the plaintiff the sum of $3,500, prin- 
cipal on the note, together with no interest thereon, together with an attor- 
ney's fee for plaintiff's attorneys in the sum of $750. At that time there was 
$1,295 interest due on the note. Judgment was entered that the plaintiff re- 
cover from the défendants as copartners, and from Richards as an individual, 
$.'i,500, and the attorney's fee of $T50 ; that the plaintiff recover from défend- 
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ant Williams as an Indlvldual $3,500, wltli Interest tliereon from February 24, 
1911, at 12 per cent, per annum^ amountlng to $1,312.50, the judgment agalnst 
Williams having been taken by default. 

Louis K, Pratt and Thomas A. Marquam, both of Fairbanks, Alas- 
ka (Metson, Drew & MacKenzie and E. H. Ryan, ail of San Francisco, 
Cal., of counsel), for plaintiff in error. 

Charles J. Heggerty, of San Francisco, Cal., Thomas McGowan 
and John A. Clark, both of Fairbanks, Alaska, and Knight & Heggerty, 
of San Francisco, Cal. (McGowan & Clark, of Fairbanks, Alaska, of 
counsel), for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The défendant in error moves to dismiss the writ of error on the 
ground that the judgment sought to be revievved is a joint judgment 
against two copartners, and that the plaintiff in error alone, and with- 
out obtaining or petitioning for a severance or giving any notice to 
his codefendant, sued out the writ of error. In Masterson v. Hern- 
don, 10 Wall, 416, 19 L. Ed. 953, the court, through Mr. Justice Mil- 
ler, said: 

"We do not attach Importance to the technical mode of proceedlng called 
summons and severance. We should hâve held tliis appeal good if it had ap- 
peared in any way by the record that Maverick had been notifled in writing 
to appear, and that he had failed to appear, or, if appearing, had refused to 
juin." 

And the learned justice, referring to the rule that without summons 
and severance an appeal must be dismissed, declared the reason there- 
for to be that with such summons and severance the court below 
would be enabled to exécute its decree so far as it could be executed 
on the party who refused to join in the appeal, and that party would 
be estopped from bringing another appeal for the same matter, and 
said : 

"The latter point Is one to which this court lias always attached must im- 
portance." 

In the présent case both grounds for dismissal hâve been obviated 
by the appearance which Williams, the codefendant with the plaintif? 
in error in the court below, bas filed in this court. In that paper Wil- 
liams States that, even if his codefendant had notified him of his pur- 
pose and intention to prosecute a writ of error to review the judg- 
ment, with a request that he join him, he would hâve refused so to 
join, and he states that he waives and releases any and ail error s that 
may bave been committed in the court below during the progress of 
the trial, and he asks this court to pass upon the merits of the said 
writ of error without any référence to any supposed rights he may 
ever bave had in connection with the action and the record and pro- 
ceedings therein. This we think is a sufficient appearance in the case 
to entitle this court to proceed. In Hill v. Western Electric Co., 214 
Fed. 243, 130 C. C. A. 613, the Circuit Court of Appeals for the 
Sixth Circuit held that, where the omitted party to the appeal entcred 
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his appearance, waived notice of the appeal, and submitted himself ta 
the jurisdiction of the court as fuUy as though he had been duly and 
formally cited, and also waived time for filing brief "and other pro- 
ceedings," he thereby became a party to ail intents and purposes as 
though originally joined. The motion to dismiss must be denied. 
[2] Error is assigned to the foUowing instruction to the jury: 

"You should consider, therefore, whether or not the défendants Williams 
and Richards entered into any partnership agreement as alleged by the plaln- 
tiflf, and whether or not, if you flnd that they did enter into sueh agreement, 
it was contemplated thereby that said Williams should hâve authority to bor- 
row money for the purposes of sueh partnership, and whether or not the 
moneys borrowed by hlm f rom the plaintifï were for sueh purposes." 

The complaint had alleged that Williams and Richards were a min- 
ing copartnership, engaged in business in the Iditarod district. The 
answer denied the allégation. There was no évidence that a partner- 
ship agreement was ever entered into. In fact, the évidence was that 
no sueh agreement was made. If a partnership existed, it must be 
inferred from facts and circumstances, from the fact that the money 
was advanced by Richards to Williams, and it was agreed that Wil- 
liams was to "go down there" and use his own judgment as to making 
the purchase. From thèse facts, and from expressions used by both 
in the correspondence which followed, it would appear that there was 
a tacit understanding that they should be jointly interested in a quarter 
interest in Boulton's lease. Williams, who was the principal witness 
for the plaintiiï, testified as f ollows : 

"Q. Did you hâve any conversation with Richards at any time after getting 
this telegram from. Boulton, between that and the time you left, that you would! 
go down there and buy a quarter Interest, or any interest, wlth Boulton, and 
take the assignment of the lease in the name of yourself and Mr. Richards? 
A. No, sir. Q. Did you hâve any conversation with him, or did you hâve any 
verbal contract, or any written contract, that you would go down there and 
buy into that lease on Fiat Creek, and that he and you would mine there as 
copartners during the summer of 1911? A. No, sir. Q. Was there anything 
said between you — now I am talking about down there at Ilot Springs and 
before you left — about any partnership name? A. No; there was not. Q. 
Was there anything said about you golng down there and putting that money 
he had given you in a bank in the name of the partnership of Richards and 
Williams? A. No, sir. Q. Was anything said between you about dividing 
profits and losses of any business down there? A. No, sir. Q. Was there any- 
thing said between you about your buying anything with that $2,500, other 
than a quarter interest in the Boulton lease? A. I can't say we discussed 
about buying. I was just given the money and sent down there to use my own 
judgment." 

The whole of the évidence in the case, and there is no évidence to 
the contrary, is that there was no thought, either by Richards or 
Williams, of a gênerai copartnership. The utmost that can be claimed 
for the évidence is that their minds met upon a joint venture to pur- 
chase, and perhaps to operate as a mining copartnership, a one-fourth 
interest in the lease then held by Boulton. There was no thought of 
the possibility of purchasing any other interest than that one-fourth, 
nor was there any suggestion of giving to Williams power to borrow 
money. The money which Richards had given him was ample for the 
purpose they had in view — $2,000 for the purchase of the one-fourth 
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interest ; $500 for Williams' expansés. There was no testimony, and 
nodeducible inference from the évidence, which justified the sub- 
mission to the jury of the question whether it was contemplated bfy 
the agreement tiiat Williams should hâve authority to borrow money 
for the purpose of such partnership. The évidence, such as it was, 
was to the contrary, as witness the language with which Williams 
notified Richards that he had borrowed the $3,500: 

"Now, Dlck, how I got the money la the hardest part for me to tell. You 
may be angry, but I didn't do It wlth any selfish motive, or try to take advan- 
tage of the klndness you did for me." 

[3] If it appeared from a spécial finding, or otherwise, that the 
jury's verdict was based on the ground that Richards subsequently 
ratified the act of Williams, we might pass over this assignment of 
error as harmless ; but, the verdict being gênerai, we cannot say that 
the erroneous instruction so given did not afïect the resuit. 

The judgment is reversed, and the cause is remanded for a new trial. 



OESTING V. UNITED STATES. * 
(Circuit Court of Appeals, Ninth Circuit. July 24, 1016.) 
No. 2712. 

1. Indictment and Information <S=>196(1) — Plea — Effeot. 

After a plea of guilty, the only objection that can be made to the 
Indictment in the trial court Is that it falls to describe the various acts 
intended to be proved with that reasonable certainty which the law re- 
quires. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 628, 630; Dec, Dig. <S=3l96(l).] 

2. Indictment and Information i®=»196(2) — Appeal — Objections. 

Ky accused's failure to demur to an indictment, or to move to quash, 
or in arrest of judgment after verdict, he waives his right to objeet in 
an appellate court to any matter golng to the form in which the oflfense 
is stated ; but he does not waive the right to ralse the objection that the 
indictment is lacking In some essential élément to constitute the offense 
which is charged. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§ G20 ; Dec. Dig. ■©=196(2).] 

3. PosT Office <S=348(4)— Offenses— Indictment. 

An indictment charging that accused, under the name of "Dr. Jordan, 
L. J. Jordan, Incorporated, and Jordan's Muséum of Anatomy," de- 
viscd a scheme and artifice to defraud, is not objectionable as charging 
that the scheme and artifice was conceived by the corporation, but charges 
that accused devised the scheme. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 72; Dec. Dig. 
«S=>48(4).] 

4. Post Office (S=>35 — Offenses — Feattd. 

Under Crlminal Code (Act March 4, 1909, c. 321) § 215, 35 Stat. 1130 
(Comp. St. 1913, § 10385), denouncing the offense of using the mails in 
connection with any scheme to defraud, It is not necessary that the 
scheme alleged appear on Its face to be fraudulent; it being sutBdent 

C=>For other casea 6ee same topic & KEY-NUMBER m ail Key-Numbered Digests & Indexes 
*Rehearing denied Ootober 9, 1916. 
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that It is a scheme reasonably calculated to deceive persons of ordinary 
compréhension. 

[J]d. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
<®=535.] 

5. PosT Office <Ê=348f4) — Offenses — Ikdictment — Sufficiency. 

An Indlctnient cluirging tliat aecnsed, "under the nanie of Dr. ,l«rdan. 
L. J. Jordan, Incorporuted, and Jordun's Mnseum of Anatouiy," a (,'alifor- 
nia oor])oratiou devised a scheme to defraud tiy means of prêteuses to be 
effected through the mails, the scheme consisting in advertisements that 
Dr. .Jordan was a physician qualified to treat diseases of meu and had 
cured many persons atîlicted with sueh diseases, tliiis indiicing persons to 
communicate tlirough the mails with accused relative to suiiposed ali- 
ments, enahllng Mm to obtain money for worthless treatment, regard- 
less of their real condition, charges an offense, and cannot bo held in- 
snîiicient on the ground that it did not follow that accused represented 
that Dr. .Tordan was still livlng, or that his quack treatments might be 
of benetit to hypochondrlacs. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 72 ; Dec. Dig. 
€=^48(4).] 

In Error to the District Court of the United States for the First 
Division of the Northern District of Cahf ornia ; Wm. H. Sawtelle, 
Judge. 

Paul Oesting, alias Paul Allen, was convicted under Criminal Code, 
§ 215, of using the mails in connection with a scheme to defraud, and 
he brings error. Affirmed. 

The plalntiff in ei-ror was sentenced upon a plea of guilty to an indictment 
the substance of whieh is as foUows: That at a time and place nauied, under 
the nanie of Dr. Jordan, L. J. Joi'dan, Incorporated, and Jordan's Muséum of 
Anatomy, a( corporation organized and existing under and by virtue of the 
laws of the state of California, and under the guise of the said Jordan's Mu- 
séum of Anatomy, the défendant devised a certain scheme or artifice to de- 
fraud, or for obtaining nioney by means of certain false prêteuses, représenta- 
tions, or promises, to be effected by means of the post office establishment of 
the United States. The scheme was then set torth, which was in substance 
that the défendant should place advertisements in newspapers of gênerai 
circulation, or in lettors, documents, or other iirints setting forth that Dr. 
Jordan was a physician practicing in the city and county of San Francisco, 
especially qualified to treat private diseases of nien, enumerating the diseases, 
and had cured many i)ersons afflicted with said diseases and by means of said 
advertisements and other prints he then and tliere intended to induce certain 
persons named, and divers other persons whose names are unknown, to com- 
municate and open correspondence with Dr. Jordan by means of the post 
office establishment of the United States, relative to their real or .supposed 
aliments ; that when said persons vvould communicate with Dr. .Jordan, whoni 
the défendant then and tbere well knew ^^•as not a doctor, and did not exlst, 
the said Dr. Jordan should write or comnninicate with such persons by 
means of letters placed in the post office, stating to theni, with intent to 
defraud each and ail of them, and without any proper knowledge of the real 
condition of said persons, that they were atHieted with diseases which he 
coidd cure, and that he would furnish treatments for the cure of such al- 
leged diseases upon the payment of certain sums of money, thereby intend- 
ing to induce said i)ersons to send to hira large sums of money for the pur- 
pose of procuring frora hlm medlelne and treatment for diseases which they 
had been induced by the défendant to believe themselves afïlicted with, etc., 
and that he would then send to each of said persons medicine or treatment not 
properly designed and having no value for their cure, he having no profes- 
sional knowledge of such person's condition, or whether they were dlseased, 
or whether such medicine or treatment would beneflt them. The indictment 

<g=;5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
234 F.— 20 
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then proceeded to describe the acts done by the défendant In esecuting his 
schéma and artifice, by writing letters, copies o£ wMcli letters are set fortli. 
No objection of any kind was made to tlie indictment in tlie court below. 

Herbert Choynski and James Raleigh Kelly, both of San Francisco, 
Cal., for plaintifï in error. 

John W. Preston, U. S. Atty., and Annette Abbott Adams, both of 
San Francisco, Cal., for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1,2] 
The défendant in error contends that the plaintifï in error, having 
pleaded guilty to the indictment and having presented no objection to 
the indictment in the court below, cannot be heard to object to the 
same in this court. Many authorities are cited for and against the 
contention. We may accept the rule to be this : First, that after a 
plea of guilty the only objection that can be made to the indictment 
in the court of fîrst instance is that it "fails to describe the varions 
acts intended to be proved with that reasonable certainty which the 
law requires to constitute a valid indictment" (United States v. Bayaud 
[C. C] 16 Fed. 376) ; and, second, that by the defendant's f ailure to 
demur to an indictment, or tO' enter a motion to quash, or a motion 
in arrest of judgment after verdict, he waives his right to object in 
an appellate court to any matter which goes to the form in which the 
offense is stated, but he does not waive the right to raise the objection 
that the indictment is lacking in some essential élément to constitute 
the offense which is charged (Hardesty v. United States, 168 Fed. 25, 
93 C. C. A. 417; Dunbar v. United States, 156 U. S. 185, 15 Sup. 
Ct. 325, 39 L. Ed. 390; Holmgren v. United States, 217 U. S. 509, 
30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Cas. 778; Harris v. United 
States, 227 U. S. 340, 33 Sup. Ct. 289, 57 h. Ed. 534). Pickett v. 
United States, 216 U. S. 456, 30 Sup. Ct. 265, 54 E. Ed. 566, cited by 
défendant in error, does not hold to the contrary. In ruling therein 
that objections to an indictment cannot be made for the first time on 
writ of error, the court obviously had référence to such errors in the 
indictment as are curable by verdict, or which may be waived by the 
défendant, and that distinction is sufficiently pointed out in the opinion. 

[3] We find no merit in any of the objections which are made to 
the indictment. Some of the objections are of such a character that 
it is difïicult to understand how they could hâve been intended to be 
taken seriously. Referring to the charge that the plaintiff in error, 
under the name and guise of "Dr. Jordan, E. J. Jordan, Incorporated, 
and Jordan Muséum of Anatomy," devised a certain scheme and 
artifice to defraud, etc., the objection is made that the charge is équiv- 
alent to saying that a corporation conceived the scheme, and that the 
défendant is charged only with acting for the corporation. No such 
meaning can be f ound in the language of the charge. It distinctly al- 
lèges that the défendant acted under the guise of a corporation, and 
that he conceived the scheme. It would make no différence whether 
there was or was not such a corporation, so long as the défendant de- 



CUTTING V. WOODWAKD 307 

vised the scheme to defraud, whether acting for the corporation or in 
his own behalf. 

[4] But it is said that the scheme as alleged does not appear to be 
of a fraudulent nature, or calculated to deceive, and cases are cited 
to show what must be alleged in an indictment for obtaining money 
under false pretenses. But the rule in those cases has no application 
to a prosecution under section 215 of the Criminal Code. That section 
does not require that the scheme shouM be fraudulent upon its face. 
Rumble v. United States, 143 Fed. 772, 75 C. C. A. 30. Ail that is 
necessary is that it be a scheme reasonably calculated to deceive per- 
sons of ordinary compréhension and prudence and that the mail 
service of the United States be used and intended to be used in exécu- 
tion of the same. Rimmerman v. United States, 186 Fed. 307, 108 C. 
C. A. 385._ 

[5] It is urged that, from advertising that "Jordan was a physi- 
cian," etc., it does not follovv that the défendant intended to claim 
that Jordan still existed at the time of the advertising, but merely that 
he was or had been a physician prior to that time. This we may pass 
by as a mère quibble on words. But it is said that, even supposing 
that the défendant did intend to advise well people that they needed 
médical treatment, it does not foUow that he intended to defraud, be- 
cause it is well known that there is a large class of well people who 
are hypochondriacs, and who are benefited by médical treatment 
through its efifect upon the mind. In answer to this fanciful sugges- 
tion, it is only necessary to point to the language of the indictment, 
which shows that the aim of the defendant's scheme, both by advertis- 
ing and by correspondence, was to convince well people that they were 
ill, and that they needed treatment from the imaginary Dr. Jordan. 

We find no error. The judgraent is affirmed. 



CUTTING v. WOODWARD et al. 

(Circuit Court of Appeals, Xinth Circuit. July 24, 1916.) 

No. 2733. 

Appeal and Eeeor <3=>80(4) — Décisions Appealable— Final Decrees. 

In a suit to obtaln a deeree setting aslde and caneellng as fraudulent 
the purcliase by défendant of stock in tlie capital stoclc of another cor- 
iwration and to obtain a deeree compelling défendant to account for ail 
moneys and property of the plaintift corporation, which he had received 
and misappropriated, a deeree designated as an interlocutory deeree 
adjudged that the contract between défendant and the dlrectorate of the 
plaintifE corporation was fraudulent and void, and vested no title to the 
shares of stock in défendant, but tliat such shares remained the property 
of the corporation, which was entitled to hâve them restored to its name, 
and further provided for an accounting. From such deeree, défendant 
appealed. Held that, as it purported to détermine no title to the stock 
and was under control of the court until an accounting, such deeree was 
not in any sensé final, as no exécution could be issued thereon, and an 
appeal therefrom must be dismissed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 494 ; 
Dec. Dig. <S=>80(4).] 

©s;jFor other cases see same topic & KEY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California; Wm. C. Van 
Fleet, Judge. 

Suit by Henry J. Woodward and others against Henry C. Cutting. 
from an interlocutory decree, défendant appeals. Appeal dismissed. 

The appellees, who were stockholders in tbe Monetary Trust Company, 
brouglit suit against the appellant, joining wlth him as a party défendant the 
Monetary Trust Company, to obtain a decree setting aside and canceliug as 
fraudulent the purchase by the appellant from the Monetary Trust Company of 
2,350 shares of the capital stock of the Point Richmond Canal & Laiid Com- 
pany, also to obtain a decree of the court compelling the appellant to account 
for ail moneys and property of the Monetary Trust Company, which, it was 
alleged, he had received and mlsappropriated. The prayer of the 1)111 was 
that the appellant be required to render a full and accurate account of ail 
moneys, assets, and property he had, i-eceived belonglng to the Trust Com- 
pany, and to pay over the same to the treasurer of said company, and that 
the attempted fraudulent transaction of the appellant, whereby he claiuied 
title to 2,350 shares of the capital stock of the l'oint Kichmond Canal & Land 
Company, be held void and ineffectual, and that he be required to surrender 
said shares and cause the same to be reissued in the name of the Monetary 
Trust Company. Upon the issues and the évidence the court rendered what 
was designated an "interlocutory de(;ree." It adjudged and decreed that the 
contract which purported to hâve been entered into on or about December 20, 
1006, between certain members of the board of directors of the Monetary 
Trust Company and the appellant, which purported to transfer 1,175 shares 
of the capital stock of the Point Riclunond Canal & Land Company from said 
Trust Company to the appellant, "is fraudulent and void, and vested no title 
to said shares of stock in said Cutting, but said sliares of stock still remain 
the property of the Monetary Trust Company, and the latter is entltled to 
hâve said shares restored to its name upon the books of said Point Rich- 
mond Canal & Land Company." It was further decreed that the appellant 
had no rlght or title in the income, profits, and divldends received on said 
shares, and that the appellees, on bebalf of the Monetary Trust Compan.y, are 
entltled to hâve an a.ccounting thereof. The decree ordered that the appellant 
account for ail moneys due and owing from hini to the Monetary Trust Com- 
))any for and on account of certain other 1,175 shares of the capital stock of 
the Point Richmond Canal & Land Company, sold and transferred by the 
Trust Company to the appellant prier to December 20, 1906, and a full account- 
ing of ail Interest and income therefrom, and ail other property which had 
corne into the possession of the appellant belonglng to the Trust Company, 
or ]>ald out on behalf of the Trust Company for the appellant's beneflt, and ail 
flnaneial transactions of every charattter between the Trust Company and 
the appellant during the period covered by the bill. FromJ that decree the 
appeal is taken. 

Jacob M. Blake, of San Francisco, Cal., for appellant. 

John B. Clayberg, Welles Whitmore, and Clayberg & Whitmore, ail 
of San Francisco, Cal., for appellees Woodward. 

W. H. H. Hart, of San Francisco, Cal., for appellee Monetary Trust 
Company. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). 
The appellees move to dismiss the appeal on the ground that the de- 
cree is not final. In McGourkey v. Toledo & Ohio Ry. Co., 146 U. 
S. 536, 545, 13 Sup. Ct. 170, 172 (36 L. Ed. 1079), the court observed 
that the cases on the subject of the finality of decrees '"are not alto- 
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gether harmonious." Both parties to this appeal cite décisions of the 
Suprême Court in support of their respective contentions. But the 
question, so far as the présent case is concerned, is, we think, not diffi- 
cult of solution. In determining whether a decree which does not 
dispose of the whole case is final, so as to allow of an appeal, the con- 
trolling question is whether the decree finally détermines some separa- 
ble portion of the case in such a way that the défendant may be in- 
jured by denying him an appeal at that stage of the proceedings. In 
Forgay v. Conrad, 6 How. 204 (12 L. Ed. 404), Chief Justice Taney 
said: 

"When the decree décides the right to the property in contest, and directs it 
to be delivered up, * * * or directs It to be sold, * * * and the com- 
plainant is entitled to ha.ve [itl carried immédiate! y Into exécution, tlie decree 
must be regarded as final to that extent, * * * although it [may be] nec- 
essary * * * by a further decree [to adjust] the accounts between the 
parties." 

In Perkins v. Kourniquet, 6 How. 206, 12 L. Ed. 406, the court said : 

"The appellant is not injured by denying* him an appeal in this stage of 
the proceedings, because thèse interlocutory orders and decrees remain under 
the control of the Circuit Court, and subject to their revision, until the mas- 
ter's report cornes in and is flnally aeted upon by the court, and the whole of 
the matters in controversy between the parties disposed of by a final decree." 

In Pulliam v. Christian, 6 How. 209, 12 E. Ed. 408, the decree set 
aside a deed, and directed the trustées under that deed to deliver up 
ail property remaining in their hands undisposed of, but without de- 
ciding how far they might be liable for the proceeds of sales previously 
made, and it directed that an account be taken of those proceeds. It 
was held that the decree was not appealable. The court said : 

"There is no sale or change of the property ordered which can operate in- 
juriously to the parties." 

In Beebe v. Russell, 19 How. 283, 15 L. Ed. 668, the decree was 
that the défendants exécute conveyances of certain pièces of property 
which were alleged to hâve been fraudulently withheld from the plain- 
tiff, and it then referred the matter to a master to take an account 
of rents and profits received upon that property. The decree was held 
not appealable. On the other hand, in Thomson v. Dean, 7 Wall. 
342, 19 L. Ed. 94, and in Winthrop Iron Co. v. Meeker, 109 U. S. 
180, 3 Sup. Ct. 111, 27 E. Ed. 898, it was held that, where a decree 
decided the right to property in contest and directed that it be delivered 
by the défendant to the complainant, it is a final decree, although the 
court below retains possession of the decree for the purpose of ad- 
justing accounts. But in the case at bar there is no decree directing 
the transfer of property from the appellant to the appellees, or to the 
Monetary Trust Company. So far as the title to the shares of stock 
is concerned, the decree goes no further than to establish the necessary 
premise to an accounting. It déclares that the transfer was fraudu- 
lent, that it vested no title, that the shares of stock still remain the 
property of the Trust Company, and that that company is entitled to 
hâve them restored to its name on the books of the Point Richmond 
Canal & Land Company. But there is no decree that the shares be 
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surrendered by the appellant, or that they be transferfed or assigned 
to the Monetary Trust Company. There is nothing in the decree upon 
which exécution can issue, and there is no necessity of an appeal for 
the immédiate protection of the appellant's rights. See, also, Craighead 
V. Wilson, 18 How. 199, 15 L. Ed. 332; Keystone Iron Co. v. Martin, 
132 U. S. 91, 10 Sup. Ct. 32, 33 L. Ed. 275 ; Lodge v. Twell, 135 U. 
S. 232, 10 Sup. Ct. 745, 34 L. Ed. 153 ; McGourkey v. Toledo & Ohio 
Ry., 146 U. S. 536, 13 Sup. Ct. 170, 36 L. Ed. 1079; California Na- 
tional Bank v. Stateler, 171 U. S. 447, 19 Sup. Ct. 6, 43 L. Ed. 233 ; 
Maas V. Lonstorf, 166 Fed. 41, 91 C. C. A. 627. Under the plain rule 
of the décisions cited, we hold that the decree is not final. 
The appeal is dismissed. 



LEHIGH VALLEY K. 00. v. BROOKLYN EASTERN DIST. TERMINAL. 
(Circuit Court of Appeals, Second Circuit. May &, 1916.) 

No. 259. 

SHIPPINQ ®=»H0 — SiNKING OF CaH FlOAT in LOADI?îG IMPBOPEB METHOD 

OF LOADINQ. 

Tlie sinklng of a car float whlle being loaded wltli loaded cars at a 
float bridge of respondent railroad company under direction of its train 
conductor held due to liis négligent metliod of loading, for which. respond- 
ent was liable. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 420, 421; Dec. 
Dig. ©=3llO.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Brooklyn Eastern District Terminal against 
the Lehigli Valley Railroad Company. Decree for libelant, and re- 
spondent appeals. Affirmed. 

The foUowing is the opinion below of Eearned Hand, District Judge : 

I think the float was seaworthy. She was still a young boat, made with 
extra strength, and she had been thoroughly overhauled within three months. 
The last master who was avallable swore that she was dry when he left her 
the day before, and there is the évidence of the tug master that she did not 
list when she was towed over to the Jersey pier, showing that she had not a 
great quantity of water. That there was sonie water in her I can well be- 
lieve, but the bridge tender's estimate of seven inclies, based upon his ear, 
can certainly not count for much as évidence. The évidence against her con- 
dition cornes only from Ericson's observations, from vague talk about for- 
mer unspecified trouble in loading her, and from the fact that she was 
changed to a two-track float later. Ericson's testimony was honest, and 
probably it was accurate ; but it was after the accident and the inferences 
to be drawn from it rest only in expert opinion. Perhaps it is true that 
the float yielded too much in the mlddle when fuUy loaded ; but that did not 
cause the accident, because she was not loaded so much at the time she 
sank. If It be suggested that she had taken in water on the way over while 
she was loaded, then she would ha.ve continued to fill on her way back and 
every time she was loaded, and I can only say that, if so, she would not hâve 
been avallable at ail for the use she constantly and successfuUy filled. That 
argument proves too much. Finally, as to the change In her use after the ac- 
cident, the law lias always declined to admit such évidence, since it involves 

iS=^For otlier cases see same toplc & KEY-NUMBER iu ail Key-Numbered Digesta & ludexes 
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a new issue, whlch has no necessary relation to the Issue in suit. We hâve 
no means of knowing why the boat was changed. It may be that tliis acci- 
dent showed that under circumstances which might arise, owlng to the rail- 
road's mismanagement, she was subject to damage, and that one track was 
taken olï against its récurrence. Whatever the reason, it seems to me not to 
overbalance the testimony given in favor of the float, especially as I shall 
show that she developed no weakness, except under abnormal conditions, 
whlch she was in my judgment not to be expected to endure. 

This involves Meyers' handling of hls train. Having 15 cars, his plan was 
to put 5 on each track, which was, of course, the proper way. Ile backed 
hls train down on the center track to the bumpers and eut off the last 5 cars. 
Then he trled to pull off the rest, of whlch 2% were on the float and 2>é on 
the bridge. This he could not do, so he eut off the second string of 5, took 
the last 5, and backed them down onto the port track, so that 2% were on 
the float and 2% on the bridge. Then he went over to pull off the second 
string of 5. This he was again unable to do, but meanwhile the float gave 
évidence of distress, and, while he was trying to get off the port string, fllled 
through her hatches and sank. Meyers' plan had been to run the second 
string half on the starboard track and half on the bridge. Then he meant to 
run the whole port string onto the port track, perhaps to the bumper, but 
certainly far enough aft not to put the float down by the head. Then he 
could go again to his starboard string and baek that to the proper place on 
the float. Thus he would hâve never had more than 2% cars unbalanced 
upon either of the side traeks, and she would not hâve had an undue llst to 
port or starboaid. When Meyers found that he could not pull off his second 
string, but was forced to leave it on the cut-off, he concluded that he ought 
not to run the whole third string of 5 onto the port track for fear of giving 
her too great a list to port. The second string should hâve been on the star- 
board track, w-here they would hâve exerted thelr whole weight in a turning 
movement to starboard ; in fact, they were on the cut-off, where they exerted 
a much feebler moment. 

Meyers' reasoning was therefore perfectly sound and prudent, so far as 
the thwartshlps list was concerned. What he forgot was the effect of hls 
disposition upon puttlng the float down by the head. We need not agrée with 
Olark that he should not leave in any case any part of his second string on 
the bridge. We may grant the proprlety of hls contemplated plan, but we 
must remember that hls exécution was not in accordance with It. Had he put 
the second string half on the bridge and, half on the float, the float's bow 
would hâve been depressed by the weight of 2% cars and by so much of the 
weight of the other 2% as the buoyancy of the pontoon could not counteract. 
This we may suppose would not bave been too much, Clark to the contrary 
notwithstanding. If in that posture Meyers had run his third string upon 
the port track, he would hâve run it rlght aft to the bumpers, or at least 
to where it balanced amidships. Thus he would hâve added no turning mo- 
ment to set the float down by tlie head. It is true that as the third train 
was passlng it would hâve set her down ; but the string was to pass right on 
to its position of rest, and in that position it would hâve added nothing to tho 
turning moment forward and aft. 

Instcad of this, however, Meyers let the third string rest on the port track 
in exactly the same position as the second string lay on the cut-oft", and as 
it would hâve lain on the starboard track, had ail gone well. The resuit was 
to depress the bow of the float by just twlce the turning moment which the 
maneuver contemplated. He had 10 cars on bridge and bow, instead of 5. 
and that proved too much. In cousidering how he should avold giving her 
too great a llst to port, he forgot ail about setting her down by the head, and 
this was the cause of the trouble. As she sank she had a slight llst to port, 
due to the fact that the second string was stlll on the cut-off and did not 
exert thelr proper turning moment to starboard. 

Obviously Meyers' proper way, and his only way, was to pull off the sec- 
ond string before he put any on the third track, even if he had to do this 
by twos or even ones. Tlils was an awkward and troublesome method, but it 
was the only safe one, and to disregard it was to expose the float to an 
unnecessary danger. That she yielded enough to put a hatch under water 
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does not seem to me CTldence that she was not seaworthy, or that she was not 
able to endure the risks Inhérent In her calling. 

I>ecree for Ubelant on libel, and for respondent on cross-Ubel. 

S. C. Pratt, of New York City, for appellant. 

Foley & Martin, of New York City (W. J. Martin and George V. A. 
McCloskey, both of New York City, of counsel), for appellee. 

Before COXE, Circuit Judge, and VEEDER and MAYER, District 
Judges. 

MAYER, District Judge. On December 8, 1911, car float No. 9 of 
the Terminal Company was sunk while being loaded at a float bridge 
of the Lehigh Valley Railroad Company by Meyers, the conductor of 
tlie railroad company. It was contended below that the accident was 
due to the unseaworthiness of the float, and that, if there was an er- 
ror by the conductor in the method of loading, that error was purely 
one of judgment for which the railroad company should not be held 
liable. The charge that the car float was not seaworthy has now been 
abandoned. 

The mann*r in which the conductor loaded the float is not in dis- 
pute, although whether his method was prudent was the subject of 
some différences of opinion on the trial. Fifteen cars were to be load- 
ed from the float bridge to the float. Thirteen of thèse cars weighed 
varions amounts, but ail above 70 tons each. The détails of the han- 
dling of the train by Meyers are clearly and f ully explained in the opin- 
ion of Judge Learned Hand and need not be hère repeated. The re- 
suit was that the weight was distributed so as to put the float down 
by the head, with the obvious conséquence that the terminal company's 
float sank. We agrée with the District Court that the conductor's 
method was négligent, and could readily hâve been avoided, and that 
the railroad company cannot be excused merely because the correct 
method would hâve required a little more time and trouble. 

The decree is afiàrmed, with interest and costs. 



THE SBNBCA. 

(Circuit Conrt of Appeals, Tliird Circuit May 17, 1916.) 

No. 2089. 

SnippiNO is=5l68 — Offenses Aqaikst Navigation Laws— Cabbyino ExcEsa 
OF Pabsbngers. 

Evidence held Insufficient to sustaln a Ubel by the United States agalnst 
a steamer, imder Kev. St. § 4499 (Comp. St. 1913, | 8275), to recover the 
penalty for carrylng more passengers than allowed by Oie vessel's inspec- 
tion certificate. 

[Ed. Note.— For other cases, see Shipplng, Cent Dig. §§ 556-562 ; Dec. 
Dlg. ®=3l68.] 

Appeal from the District Court of the United States for the District 
of New Jersey; John Rellstab, Judge. 

Suit in admiralty by the United States against the steamer Seneca , 
Michael Bksins, claimant. Decree for respondent, and libelant appeals. 
Affirmed. 

(S=:jFor other cases see eame topic & KBY-NUMBBR in ail Ke7-Mumbered Digeiits & Indexes 



THE SENECA 31? 

J. Warren Davis, U. S. Atty., of Trenton, N. J., and Charles F. 
Lynch, Asst. U. S. Atty., of Paterson, N. J. 

Alexander & Ash, of ISfew York City, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the United 
States filed a libel against the steamer Seneca to recover a penalty of 
$500 for carrying more passengers than allovved by the vessel's in- 
spection certificate, in violation of section 4499, Rcvised Statutes. The 
case was heard on final proofs, and resulted in a decree dismissing the 
libel. Thereupon the government appealed. 

The appeal raises no question on principles of law, and involved a 
simple issue of fact, namely, whether the government had, by the 
weight of the évidence, sustained the burden of proving the Seneca 
had carried an excess of passengers. That issue the court below, in 
the opinion quoted, in the margin,^ determined against the govern- 

1 "The libel charges that the steamer Seneca carried 27 more passengers 
than she was peniiitted to by lier certificate of Inspection. This steamer 
ran between Hoboken, îs. J., and différent flshing baiiks, stopping at the Bat- 
tery, New York City, to receive and discharge passengers. On the day in 
question there were undoubtedly more persons on board than were permittod 
by the certificate of inspection. The questions as to siich persons are, how 
many, and were they passengers within the meaning of section 4409, R. S.? 

"The method emiiloyed by the resjiondent in ascertaining the number of 
passengers carried was that of selllng and collecting tickets, no one being 
allowed to go on board unless lie had a ticket, and the testimony on the 
respondent's behalf Is that on the day in question but 72 (the authorisied num- 
ber) tickets were sold; that no person without a ticket was knowingly allow- 
ed to go on the boat ; that after the boat had left the New York stopping place 
a passenger made it known that several persons, estimated at from 6 to 9 in 
number. had .lumpcd over the steamer's rail while she was at sneh landiiig 
place, and while ])assengers were coming on board over the gangplank ; that 
thèse came on the boat without the knowledge or permission of the respond- 
ent ; that they could not be identifled; and that they obtained their passage 
without pay. The persons thus surreptitlously obtaining place on the steamer, 
In the circumstances, were trespassers, and, if the number of thèse accounts 
for the excess number of persons carried on that day, no case, in my ,iudg- 
ment, has been brought withhi the meaning of that section. Tlie City of 
Lowell. 204 Fed. 271, 122 0. C. A. .395; The Jlelville, 213 Fed. 620, 130 C. 
O. A. 212, and cases cited. 

"Were there others In excess of the permitted number? A suit of this char- 
acter — to recover a penalty — while classified as civil, is quasi criminal in char- 
acter (The Pope Catlin [D. CI 31 Fed. 408-409). and a recovery in such a 
case must be supported by convincing testimony. The case for the prosecution 
dépends mainly upon the accuracy witli whieh the counting machine used on 
the day in question registered the number of persons as they left the boat, on 
its return trip, at the New York lauding. and whether the count made by one 
of the inspectors of the persons reinaining on the boat at that time did not 
include some meinbers of the crew. The accuracy of the machlne's count was 
put in question by the respondent, who supported its contention by persuasive 
évidence tending to discrédit said count. In such circumstances, the prosecu- 
tion was called upon to corroborate the accuracy of this count by évidence, 
showing the make and réputation of machines such as the one used, or hotv 
that 0110 worked immedlately preceding or succooding the use in question, or 
■whether Us regutcving mechanism had cver heen testedi as to accuracy. In 
the absence of such or other corroborating testimony, the doubt cast upon the 
accuracy of the count is too weiglit.y to permit a judgment for such penalty. 

"The respondent is eutitled to a decree dismissing the libel." 
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ment. After full argument in this court, and a subséquent examination 
of the testimony by the judges comprising this court, we see no rea- 
son to difïer from the conclusions reached by Judge Rellstab. 
The decree below is therefore affirmed. 



AITTOPIANO CO. v. CLAVIOT.A CO. et al. 

(Circuit Court of Appeals, Second Circuit. May 9, 1916.) 

No. 246. 

Patents ®=s328— Validity akd Infringement— Note Siieet Guide. 

The O'Connor reissue patent. No. 13,398 (original No. 789,053), for a 
note sheet guide for player pianos, is valid, and covers a highly meritorious 
and broadly new invention. As so construed, hehl infringed by four dif- 
férent forms of defendant's mechanisni, eacli of which enibodies tlie priu- 
ciple of opération of the patented device. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Autopiano Company against the Claviola Com- 
pany, the Superior Pneumatic Action Company, and Kindler & Col- 
lins. Decree in part for coraplainant, and both parties appeal. Affirm- 
ed on défendants' appeal, and reversed on complainant's appeal. 

See, also^, 222 Fed. 276, 138 C. C. A. 38. 

This is a suit for infringement of reissued letters patent No. 13,398, grauted 
April 2, 1912, to James O'Connor for a perforated note sheet guide. An inter- 
locutory decree of the District Court, Southern District of New York, sustained 
the validity of the patent, and held that ciaims 1 to 12 and 16 to 27, botli 
inclusive, had been infringed by défendants' device Exhibit 2, but that ciaims 
0, 21, and 23 had not been infringed by défendants' devices Éxhibits 3 and 4, 
nor had ciaims 9 and 21 been infringed by défendants' device Exhibit 5. Both 
eomplainant and défendants hâve appealed. 

This is the third appearanee of the patent before this court. The original 
patent, No. 789,053, dated May 2, 1905, of which the patent in suit is the 
second reissue, came before the court in the first instance on appeal from a 
decree of the District Court, Southern District oî New York, dismissing a 
complaint against the Amphion Piano Player Company. The District Judge 
held that the web-guiding device therein described was not a pioneer inven- 
tion, but merely an improvement on prior devices regulating the latéral dis- 
placement of note sheets in musical instruments by means of the substitution 
of surface control of the sheet for edge control, and that in view of the lan- 
guage of the spécification and clpinis, of the prior art, and of the proceedings 
in the Patent Office, the patent could not be construed to cover an edge-eon- 
troUed device such as the défendant made. On appeal to this court the decree 
of the District Court was affirmed without opinion. Autopiano Co. v. Amphion 
Piano Player Co., 186 Fed. 159, 108 O. C. A. 291. Thereafter the original pat- 
ent was surrendered and reissued ; the reissue, No. 13,283, bearing date Au- 
gust 15, 1911. Tlirough an unfortunate mistake of the attorney who prosecut- 
ed the application for reissue, certain broad ciaims were withdrawn and nar- 
row ciaims substituted. Shortly afterward a second reissue was applied for, 
and was granted April 2, 1912, In its présent form. The reissued patent came 
before this court on appeal from a decree of the District Court, Southern Dis- 
trict of New York, dismissing a complaint against the American l'iayer Action 
Company on the ground of noninfringement and because ciaims 21 and 22 had 
been broadened beyoud the invention originally disclosed. On appeal to this 
court the decree of the District Court was affirmed, not upon the grounds re- 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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lied upon by tîie District Judge, but for the reason that the complalnant was 
estoi)ped from elainilng inf ringement against the particular défendant in, con- 
tinuing the manufacture and sale which it had entered upon while the flrst 
reissue was the only publie announcement of complainant's alleged monopoly. 
Contrary to the conclusions of the District Judge, this court found that the 
second reissue was valid, and that the défendants' device infringed. Contrary 
to the conclusion of the District Judge in both Amphion and American cases, 
thls court held that the invention of O'Counor was highly meritorious and 
broadly new. Autopiano Co. v. American Player Action Co., 222 Fed. 276, 138 
O. 0. A. 38. 

The présent défendants fîrst employed a device known in this case as Ex- 
hibit 2, against the manufacture of which a preliminary injunction was grant- 
ed by the District Court, Southern District of New York. Thereupon the de- 
fendants put out a device employing little levers and valves between the edgea 
of the note sheet and control openings, resembling those présent in the Am- 
l)hion case. Thèse devices are represented by Exhibits 3, 4, and 5 in this 
case, and were complained of by supplemental blU. On final hearing the Dis- 
trict Judge sustained the patent in suit, and held that the défendants' device 
Exhibit 2 infringed 24 of the 27 clainis of the patent in suit, but that the 
défendants' devices Exhibits 3, 4, and 5 did not infringe the claims in issue. 
In ari-iving at the latter conclusion the District Judge stated in substance that 
he felt constrained to foHow the interprétation which had been placed upon 
the original patent in the Amphion case, and that the merits of the questions 
ralsed by the use of little levers and valves in connection with the reissue 
patent should be passed upon by this court. The claims in issue with respect 
to ExMbits 3, 4, and 5 are claims 9, 21, and 23, which read as f ollows : 

"9. In a web-driving apparatus, in combination with a roll thereof, a motor 
for driving the roll sidewise and means normally held out of opération by the 
interiwsition of the sheet when in its normal position for nioving the roll side- 
wise to restore the web to normal position when deflected therefrom." 

"21. The combination of a tracker-bar having a séries of music apertures, 
means for drawing a perforated note-sheet forward over the tracker-bar, a 
pneumatie control opening appurtenant to the tracker-bar and arranged so 
that a latéral déviation of the note-sheet will change its condition, a pneumatie 
motor connected to adjust the latéral relation between the note-sheet and 
tracker-bar, and connections between said control opening and said pneumatie 
motor arranged so that when a latéral déviation of the note sheet changes 
the condition of the control opening, the pneumatie motor will operate to 
restore the normal latéral relation between the tracker-bar and note-sheet 
before the forward run of the note-sheet in abnormal latéral position can pro- 
duce discord." 

"23. The combination of a tracker-bar having a séries of music apertures, 
means for drawing a perforated note-sheet forward over the tracker-bar, two 
pneumatie control openings appurtenant to the tracker-bar and arranged so 
that a latéral déviation of the note-sheet In either direction will change the 
condition of one of said control openings, a pneumatie motor connected to ad- 
just the latéral relation between the note-sheet and tracker-bar, and connec- 
tions between said control openings and said pneumatie motor arranged so 
that when a latéral déviation of the note-sheet changes the condition of a con- 
trol opening, the pneumatie motor will operate to restore the normal latéral 
relation between the tracker-bar and note-sheet before the forward run of 
the note-sheet in abnormal latéral position can produce discord." 

Of thèse claims, claim was in the original patent, but was not In issue in 
the Amphion case; claims 21 and 23 are reissue claims, of which claim 21 
was in issue in the American case. 

Frederick P. Fish, Louis W. Southgate, and O. Ellery Edwards, 
Jr., ail of New York City, for plaintifï. 

Thomas A. Hill, of New York City, for défendants. 

Before COXE and WARD, Circuit Judges, and VEEDER, Dis- 
trict Judge. 
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VEEDER, District Judge (after stating the facts as above)'. Inas- 
much as this patent and the vicissitudes through which it has passed 
were fully discussed in our former opinion in the case of Autopiano 
Co. V. American Player Action Co., 222 Fed, 276, 138 C. C. A. 38, it 
is unnecessary to repeat the statement. The patent cornes before the 
court for the first time in a f orm which embodies the invention actual- 
ly made and without any intervening equities. We are now free to 
give effect to the claims in issue. As we said in our former opinion: 

"The invention of O'Connor was a iiiglily meritorious one and In'oaclly new. 
The prier art contains nothing wliich should require it to be narrowly con- 
strued." 

O'Connor introduced a very necessary and important improvement 
in the autopiano art by providing automatic instantaneous adjustment 
whenever there was a sidewise deflection of the note sheet on the track- 
er-bar. He acconiphslied this by his combination of control openings 
opened and closed by the deflection of the note-sheet, which control 
openings govern the opération of bellows motors connected to adjust 
the relation between note-sheet and tracker-bar. Instantaneous adjust- 
ment was affected by having the note-sheet in normal position hold 
the apparatus out of opération, so that when deflection occurred correc- 
tion would take place instantly without the necessity of bringing the 
éléments in operative positions. 

The device by which this resuit was effected is described and illus- 
trated by the patentée. The bearings which carry the shaft of the mu- 
sic roll are arranged to slide lengthwise in the frame pièces to adjust 
the music roll and note-sheet. In a block, secured by a screw to the 
under side of the tracker-bar, is a hole called a guide or control open- 
ing. This block is connected by a tube to a valve apparatus at the 
right of the air chest, which in turn is connected by a tube to a bel- 
lows motor having an arm arranged to engage a thrust collar on the 
shaft of the music roll. Thèse parts automatically move the music 
roll instantly to the right to correct any deflection of the note-sheet to 
the left, the motion of the bellows motor being transmitted through the 
arm provided for this purpose. The mechanism for adjusting the mu- 
sic roll to the left is a duplicate of that just described and opérâtes in 
the same manner. The guide or control openings are spaced so that 
the note sheet, when placed in correct or normal position on the track- 
er-bar, will maintain both openings in the same condition. In this way 
the note-sheet, when in normal position, performs the function of 
holding both motors out of opération. When the note-sheet is deflect- 
ed from normal to abnormal position it destroys the inoperative or bal- 
anced condition of the motors and causes the proper bellows motor to 
operate before there can be the least forward run of the note-sheet 
over the tracker-bar in abnormal position. 

The défendants' device Exhibit 2, which the District Judge held to 
infringe claims 1 to 12 and 16 to 27, both inclusive, of the patent in 
suit, is a servile copy of the patented structure, and requires no dis- 
cussion. After a temporary injunction had issued the défendants de- 
veloped the devices shown in Exhibits 3, 4 and 5. In Exhibit 3 the 
bearings which carry the shaft of the music roll are arranged to slide 
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lengthwise in the frame pièces to adjust the music roll and note-sheet 
sidewise. A block secured to the frame pièce beneath the under side 
of the tracker-bar has a hole which forms the right-hand guide or con- 
trol opening through a tube connection with a double bellows motor. 
The bellows motor has an arm connected by a link to a pivoted lever, 
the upper end of which is connected with a draw-bar at the rear of the 
apparatus. This draw-bar is in turn connected with the shaft carry- 
ing the right hand bearing of the music roll. In this way the bellows 
motor and opening are arranged to adjust the music roll automatically 
to the right to overcome any deflection of the note-sheet to the left, 
the motion of the bellows motor being transmitted through the pivoted 
link and draw-bar. For adjustment to the left a similar mechanism 
is provided, the two bellows motors being connected by a link to form 
a double bellows motor. The double bellows motor is connected with 
the exhaust chest by a tube and passages which hâve restricted open- 
ings intO' the motors so that there is normally a partial vacuum in each 
motor, the effect of which is to cause the motors normally to balance 
and lock each other from opération. Just below the tracker-bar is ar- 
ranged a rod carried by two pivoted arms which extend forward be- 
yond the face of the tracker and are arranged so that the note sheet 
will fit in between them. The rod is provided with collars both inside 
and outside the arms. Springs arranged between the arms and the 
collars allow the arms to be sprung slightly apart so that the note-sheet 
can be fitted snugly between them. The rod carries at each end a little 
valve. The right-hand valve is set in position to control the right- 
hand control opening, while the left-hand valve is set to control the 
left-hand control opening. The rod and valves are made of a length 
slightly less than the distance between the two control openings. The 
openings are positioned relatively to the tracker-bar so that the valves 
will be held.at equal distance from the two blocks by the note-sheet 
when it is placed in normal position on the tracker-bar. In this posi- 
tion the valves will hold the two bellows motors out of opération, be- 
cause the flow of air into the control openings, and thus into the two 
bellows motors, will be equal ; that is, the balance of the two connect- 
ed and opposed motors will not be disturbed. Thus the note-sheet, 
when in correct position, performs the active function of holding both 
bellows motors out of opération; when the note-sheet is deflected 
from normal to abnormal position, it instantly destroys the inoperative 
condition of the motors and causes the proper bellows motor to oper- 
ate. Hence any deflection to either side is instantly corrected without 
any forward run of the note-sheet in abnormal position, the adjustment 
in either direction corresponding exactly to the deflection. This is 
plainly shown in opération ; there is almost a continuons flutter or 
vibration of the bellows motors. 

This is precisely the principle of the patent in suit. It makes no dif- 
férence whatever in opération, function, or combination that in the 
O'Connor device the note-sheet itself by a deflection to one side opens 
one control opening and closes the other, while in the défendants' de- 
vice the note-sheet by deflection to one side does exactly the same thing 
by pushing on the little levers and shifting the valves, that is, opens one 
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controî opening and closes the other. The little levers and valves are 
merely added parts which do not in the least change the law of opéra- 
tion or afïect tlie arrangement whereb^' a deflection of the note-sheet to 
one side opens the proper control opening and closes the other. O'Con- 
nor's arrangement by which the margins of the note-sheet accomplish 
the fonctions of opening and closing the guide openings directly is un- 
doubtedly a better mechanical arrangement than the interposition of 
the levers and valves betvveen the edges of the note sheet and the control 
openings, because it éliminâtes friction on the edges of the note-sheet. 
But this is merely the best arrangement of one of the éléments of 
O'Connor's combination. 

That side levers and valves are merely interposed parts can be clear- 
ly seen by comparing Exhibit 3 with Exhibit 2. The interposition of 
the levers and valves calls for no change in the connections between 
the control openings and motor, or in the double bellows motor, or in 
the link, arm and drav*r-bar Connecting the double bellows motor to ad- 
just the music roll sidewise. In short, the two control openings, open- 
ed and closed by sidewise deflections of the note-sheet, the two bel- 
lows motor s connected to adjust the music roll, and the same law of 
instant correction, are présent in défendants' device precisely as in the 
patent in suit. The use of the little levers simply impairs the most valu- 
able way of using the control opening; but no one can infringe a 
combination claim by impairing the action of one of the éléments, un- 
less the principle of opération is changed. 

In défendants' device Exhibit 4 the two pneumatic control openings 
are formed by the ends of two little bent brass pipes, which are car- 
ried on a block secured to the left-hand frame pièce so that the control 
openings stand in line with the tracker-bar. A lever pressed to the 
right by a spring projects through a hole in the tracker-bar, and is con- 
nected by a link to a pivoted lever which carries the two valves for co- 
opération with the two control openings. The same double bellows 
motor arm, link, pivoted lever, and draw-bar are used as in Exhibit 
3, and the two control openings are similarly connected to the double 
bellows motor by two tubes. The note-sheet, when in normal position, 
performs the active function of holding the double bellows motor out 
of opération. A deflection of the note-sheet one way or the other 
opens one and closes the other control opening, so that the double bel- 
lows motor opérâtes to shift the music roll exactly as in Exhibit 3. 

The défendants' device Exhibit 5 is substantially like Exhibit 4, 
save that a single control opening and a single bellows motor are em- 
ployed, and the bellows motor arm connects directly with the draw- 
l3ar. The bellows motor has a spring inside tending to expand it. The 
lever is forced to the right by a weight. The note-sheet when in nor- 
mal position performs the active function of holding the bellows motor 
out of opération by keeping the control opening part way open. A de- 
flection of the note-sheet in one direction opens the control opening 
wider and causes the bellows motor to work to adjust the music roll 
in one direction, while a deflection in the opposite direction closes the 
control opening to cause the bellows motor to work to adjust the music 
roll in the other direction. In the American case, we held that a de- 
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vice containing one bellows motor, a spring, and one control opening 
was the équivalent of the two bellows motors and two control openings 
of O'Connor. 

We are of opinion, therefore, that the défendants' devices Exhibits 
3 and 4 infringe claims 9, 21, and 23 of the patent in suit, and that 
the défendants' device Exhibit 5 infringes claims 9 and 21. The de- 
cree appealed from is affirmed as to défendants' device Exhibit 2, and 
reversed as to défendants' devices Exhibits 3, 4, and 5. 



LOCK JOINT PIPE CO. v. MBLBER et al. 
(Circuit Court of Appeals, Third Circuit. May 25, 1916.) 

Ko. 2105. 

Patents <S=202(1) — Assionment — Construction of Réservation. 

A patentée made a full assignment of liis patent for the remainder of 
the term, but sub.iect to a réservation "to myself the unrestricted Person- 
al right and lieense" to operate under the patent "which right and li- 
cense I may exercise and make use of in person or tlirough and by my 
duly authorized agent ; * * • it being understood and agreed that 
this lieense Is not assignable." Held, that he could not, under the guise 
of appointing an agent, authorize another to conduct a business under 
the patent In compétition with his assignée, and in which he himself 
had no interest, except to the extent of a royalty paid him. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 281-288; Dec. 
Dlg. <S=:»202(1).] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Lock Joint Pipe Company against Frederick 
Melber and the Electric Welding Company. Decree for défendants, 
and complainant appeals. Reversed. 

Drury W. Cooper, of New York City, for appellant. 
Elbert L. Hyde, Frederick W. Winter, and Edward A. Lawrence, 
ail of Pittsburgh, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. This case calls for a construction of 
an assignment of a patent and a détermination of rights reserved there- 
in by the patentée. 

The plaintiff, holding title to a patent, sought to restrain the de- 
fendants, claiming rights thereunder, from exercising them in the 
manner pursued, and to obtain an assessment of damages sustained. 
The trial court entered a decree dismissing the bill. This is an appeal 
from that decree. 

Frederick Melber was granted Letters Patent No. 672,176, on 
April 16, 1901, for Cernent or Concrète Construction. On Àpril 15, 
1911, he assigned the patent to Allen M. Hirsch, reserving to himself, 
however, an "unrestricted personal right and lieense" to operate under 

ÊssFor other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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the patent, "in person or through and by (his) duly authorized agent," 
without right to assign the license. 

Lock Joint Pipe Company, the plaintiff, acquired the patent by as- 
signment from Hirsch and built up a business involving the patent, 
which, when this litigation began, amounted to about $500,000 a year. 

Melber, the patentée, was a Consulting engineer, and, so far as the 
testimony discloses, was at no time engaged in the business of con- 
structing or contracting for cernent or concrète work. On September 
1, 1914, after the business of the plaintiff had grown to substantial 
proportions, Melber performed what appears to be his first act under 
the patent rights reserved, by appointing the Electric Welding Com- 
pany, one of the défendants, his agent, with authority to operate under 
the patent. This appointment was made upon Melber's conception of 
his right to operate through an agent, the effective words of the in- 
strument of appointment being: 

"I, Freilerick Melber, * * * hâve appointée! the Electric Welding Com- 
pany * * * my (luly authorized agent, to exercise for me and in my place 
and stead, during the life of the letters patent, the aforesaid rights which I 
savod and reserved to uiyself in the assignment to Allen M. Hirsch." 

Collatéral to this contract was another between Melber and the 
Welding Company, providing for the payment to Melber of a royalty 
on the Steel parts of the patent manufactured and sold by the Welding 
Company, and restricting its broad rights granted by the first instru- 
ment, "to the designing, manufacturing and selling of steel for use in 
concrète construction." 

The patent is for cernent or concrète construction and is concerned 
with the making of structural shapes or units, such as sewer pipes, 
composed of cernent, fortified with metallic reenforcements along the 
lines of tension-strains, which project at the ends of the unit and over- 
lap the protruding ends of adjacent units when properly located in the 
process of laying or érection, so that when the overlapping metallic 
ends are themselves overlaid with plastic cément the units are welded 
into an intégral, or monolithic, structure. It thus appears that the 
things with which the patent has to do are cément and fabricated steel 
parts and the uniting of the two in a way to create strength and 
withstand strain. 

But Melber's peculiar type of fabricated steel reenforcements is 
the essence and the novel thing of his patent. Without the steel parts 
and their use in perfecting a union with other parts in a structure, 
nothing is left of Melber's patent for cément or concrète construction 
save the cément or concrète. Therefore, compétition in the manu- 
facture, use and sale of the steel reenforcements, is, in efïect, com- 
pétition with the entire patent. 

Thinking that it had acquired Melber's "unrestricted personal right 
and license" to make and sell the steel work of the Melber patent, the 
Welding Company informed the plaintiff of its agreement with Melber 
and demanded of the plaintiff that it purchase its fabricated steel re- 
enforcements from it, under a threat that refusai would be followed 
by the Welding Company going into the market and entering into com- 
pétition with the plaintiff in this feature of the Melber patent. The 



LOOK JOINT PIPE CO. V. MELBER 321 

plaintiff refused to yield to this demand, and the Welding Company, 
true to its word, began the manufacture and sale of Melber's steel 
parts in active compétition with the plaintiff. 

Fabricated steel of the Melber type, advertised to be within the 
Melber patent, was sold by the Welding Company in various parts of 
the country, notably in the far West. Of the several instances of com- 
pétition with the plaintiff, one only will be mentioned. This is known 
as the Los Angeles transaction. In this instance the Welding Com- 
pany sold fabricated steel through the Herringbone Métal Lath Com- 
pany, which it describes as its agent, to certain successful bidders for 
sewage construction in Los Angeles, under spécifications calling for 
the Melber structure. 

The validity of the patent is admitted, and the instrument between 
Melber and Hirsch as a valid assignment of the patent is not ques- 
tioned, though it is coupled with a license back to the assigner or 
with rights reserved by the assigner. Pope Mfg. Co.. v. Clark (C. C.) 
46 Fed. 789, 792; Russell v. Kern (C. C.) 58 Fed. 382. The rights 
reserved are treated by both parties as a license. The question is 
whether Melber exceeded his reserved rights by appointing the Weld- 
ing Company his agent, with power to manufacture and sell a patented 
part in unrestricted compétition with the assignée of the patent. This 
calls for a construction of the réservation clause of the assignment. 

In construing the assignment, the whole instrument must be consid- 
ered and a meaning given to each part, when possible, that is consistent 
with the meaning of every other part. The assignment consists of 
but two parts important to the présent considération. The first has to 
do with the assignment of the patent; the second, with the rights 
reserved. The first part of the instrument is in the f ollowing language : 

"I do * * * sell, a.ssign and transfer unto the said Allen M. Hirsch 
the whole right, title and interest in and to the said Improvement in Cernent 
or Concrète Construction and in and to tlie letters patent therefor aforesaid ; 
the mme to be Jield, and enjoyed by the said Allen M. Hirsch for his ovvn use 
and behoof and for the use and behoof of his légal représentatives, to the 
fuU end of the term for which said letters patent are or may be granted, as 
fully and entirely as the saine would hâve been held and enjoyed by me had 
this assignment and sale not been made." 

From this language it is clear that the patentée intended to assign 
the patent, not merely to grant a license, and that by this language he 
assigned the title to the patent and ail rights therein save those which 
he expressly reserved. The rights reserved appear in the second part 
of the instrument in the following language : 

"This assifinment is made liowever gubject to the following express condi- 
tion to which the said Allen M. Hirsch for himself, his asslgns and for his 
and their légal représentatives assents by the acceptance hereof or by dolng 
any act in accordance therewith, to wit, / herehy save and reserve to nuyself 
the unrestricted Personal right and license, which right and license / may 
exercise and make use of in person or through and by my duly authorized 
agent, namely, to oontract for, make, ereet, design, operate under, sell and 
exécute %cork in any part of the United States or the territories thereof, in 
cernent or concrète construction embodying the invention or improvement of 
and in accordance with said patent number 672,176 without payment of royal- 
ty or license fées of any kind whatever ; it being understood and agreed 
that this license is not assignable to any other person or corporation." 

234 F.— 21 
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The défendants mdintain that by this clause Melber reserved to 
himself every right which he had in the patent bef ore he assigned it, 
save the right to assign the same and the right to give licenses there- 
under. Thèse include the right to contract for and build concrète 
construction embodying the invention of the patent, and to make, use 
and sell the individual parts of the patent anywhere and everywhere 
in compétition with the assignée. With this construction of the clause, 
in so far as it goes, we are in entire accord; but the défendants go 
f urther, and maintain that Melber may exercise thèse unquestioned 
rights by surrendering them to another designated his agent, to be 
exercised in turn by the agent under authority of the phrase that Mel- 
ber "may exercise and make use of (his reserved rights) in person 
or through and by (his) duly authorised agent." With this construc- 
tion of the clause, illustrated by the contract between Melber and the 
Welding Company and interpreted by the conduct of the parties under 
that contract, we do not agrée. As the instrument of assignment is 
Melber's, its language is presumed to be his. As we read that lan- 
guage, it appears to us that Melber, in assigning the title of the patent 
to another, was particular to reserve to himself certain rights in the 
patent which he could exercise. He first defined the rights as Per- 
sonal, and then declared how hè should exercise them, namely in per- 
son or through his agent. In other words, the rights reserved were 
Personal to Melber, first, because they were so declared, and second, 
because of an express inhibition against their assignment to another. 
Being personal, they were to be exercised by Melber in person, but 
this does not mean by Melber alone and unaided. As the work is of 
a character that may readily and very largely be perf ormed by agents, 
it was provided that the rights might be exercised by Melber through 
an agent. The provision for the exercise of the rights through an 
agent is not inconsistent with their personal character, so long as 
that Personal character is maintained in the relation of the principal 
to the agent. 

In the exercise of thèse rights we think that Melber may contract 
for and perform concrète construction work as though he had not 
assigned the patent. He may do this wholly by his own personal acts 
or he may do it through servants and agents employed to carry on the 
work in which he is engaged under the rights reserved, whether that 
work be seeking contracts, actual concrète construction or the manu- 
facture and sale of the patented parts entering into such construc- 
tion. This would be the exercise by Melber of the rights reserved 
either directly in person or through an agent. In either event, there 
would be an exercise of the rights by Melber. What did Melber do? 
Did he engage in concrète construction or the manufacture of parts 
embodying the invention of the patent, or did he alone, or through 
another, seek and obtain contracts either to do construction work or 
to furnish patented parts? There is no évidence that he did any of 
thèse things. What he did was to grant to the Welding Company, in 
the guise of appointing that company his agent, authority, as ex- 
pressed in his own language, "to exercise for me and in my place and 
stead * * * the aforesaid rights which I saved and reserved to 
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myself in tlie (said) assignment." By this instrument he did not 
authorize the Welding Company to act for him in work which he 
was seeking or in which he wàs engaged. He gave to the Welding 
Company, without hmitation, the rights which he had saved and re- 
served to himself, with authority to the Welding Company to act not 
for him but for itself in his place and stead, upon a considération that 
it would pay him a certain proportion of the profits which it made 
in and about its business. True, the comprehensive grant by this in- 
strument was limited by another to the manufacture and sale ai steel 
parts, but by the latter instrument Melber nevertheless delegated to 
the Welding Company authority to exercise every right which he had 
reserved for his personal use with respect to those parts, without which 
the invention is nothing. This délégation or surrender of the rights 
reserved was in légal effect an assignment by Melber made against the 
express provision of the clause that the rights reserved are not as- 
signable. If it is not an assignment, we are at a loss to know by what 
act Melber could violate the provision against assignment. 

As we hâve said, we are of opinion that the rights reserved by 
Melber are personal to him, to be exercised by him directly, or by 
him through another. When he ceases to hâve a personal relation 
to their exercise, the rights cease to be personal, and are then exer- 
cised beyond the authority of the réservation clause. The tests of 
a légal exercise of such personal rights may be many, but certainly one 
is that Melber must hâve a personal relation to their exercise and not 
merely a personal profit growing out of their exercise by another, in 
which he is inactive and has no part or of which he may be entirely 
ignorant. When the Welding Company was authorized by Melber to 
do what he was authorized to do by the réservation clause, and pro- 
ceeded to make and sell steel parts, appoint agents, enter into contracts 
and conduct a gênerai business under the invention of the patent, in 
which Melber had no participation and in which he had no interest 
other than in the royalties to be received from the business conducted 
by the Welding Company, it is difficult to believe that the personal 
rights reserved to Melber were being exercised by him. In our opin- 
ion, the reserved rights had lost their personal character when they 
were exercised by one to whom Melber had surrendered them for a 
royalty, that is, for a proportionate share of the profit made out of 
their use by another, and that they were sa exercised without légal 
right. _ 

It is urged by the défendants that the réservation clause of the 
assignment is so clear in expression that it is susceptible of but one 
construction, which is the construction placed upon it by the défend- 
ants, and that its language is wholly without ambiguity and raises no 
question whatever. To this view was the learned trial judge so clearly 
inclined that he dismissed the bill without hearing the défendant and 
without leaving the bench. Yet, if the case had originally been sub- 
mitted to us, we feel that we would hâve been equally prompt in decid- 
ing it the other way. Obviously, therefore, the language does raise a 
question. Every question has two sides. In some, one side is so 
prominent, according as it is viewed, that it obscures the other. 
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Curiously enough, the question in this case must be of that kind, for 
when two courts hold so clearly to opposite views there must be a 
question with two distinct sides, and the language out of which such 
a question arises must be ambiguous indeed. 

When an assignment of a patent is susceptible of two constructions 
and is made so by the ambiguity of its words, the ruie Is well estab- 
lished that it should be given that construction which prevails most 
strongly against the party responsible for its terms and chargeable with 
its obscurity. Christian v. Bank (C. C. A. 8th) 155 Fed. 705, 709, 
84 C. C. A. 53 ; Walker on Patents, § 278, and cases cited. As the 
language of the assignment is the language of the patentée, its uncer- 
tainty must be resolved against him and bis privies. 

The decree below is reversed and the District Court is directed to 
proceed with the trial in a manner consistent with this opinion. 
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rORTER-MlLLER ENGINEERING CO. et al. v. MORGAN CONST. 00. et al. 

(Circuit Court of Appeals, ïliird Circuit. June 6, 1916.) 

Nos. 2090, 2091. 

1. Patents <&=>,'?1S(.3) — Infringemext^— Accounting for Profits. 

On au accounting for profits made by infriugement of a patent for au 
iuiproved forni of furnace for heating ingots and liillets in rolllng niills, 
by the use of lufrlnging furuaces, wliere tlie Inquiry was liuiited to tlie 
•saving of labor cost, tlie proper standard of eoniparisou was with tUe 
furuaces in previous u.se by défendant, and wliicli were replaced by tlie 
iufriiiging furnaces : and, tlie iuiproved structures beiiig of a unltary 
character, couii)laiiiant was entitled to recover tUe entire différence in 
cost of the heating opération as between the two différent types of fur- 
nace. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 570, 571, 575; 
Dec. Dig. <g=5318(;î).] 

2. Patents <S=3318(G) — Infbingement— Accounting for Profits. 

A défendant which made and sold roUing uiill furnaces which infringed 
complaiiiant's patent on an aecounting for profits is not entitled to a de- 
dnction of tlie cost of changes subsequeutly reciuired to sati:;l:y the pur- 
chaser. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 576; Dec. Dig. 
<S=>.'ilS(6).] 

Cross-Appeals from the District Court of the United States for the 
Western District of Pennsylvania. 

Suit in equity by the Morgan Construction Company and Alexander 
Laughlin against the Forter-Miller Engineering Company and Dil- 
worth. Porter & Co., Limited. From the final decree, both parties ap- 
peal. Decree against Dilworth, Porter & Co. modified and decree 
against Forter-Miller Engineering Company affirmed. 

For prior opinion, see 213 Fed. 451, 130 C. C. A. 97. 

^:zsFoT other cases see same topic & KBY-NUMBBR in ail Key-Numbere(l Digests & Indexes 
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Marshall A. Christy, of Pittsburgh, Pa., for Morgan Const. Co. 
Clarence P. Byrnes and C. M. Clarke, both of Pittsburgh, Pa., for 
Forter-Miller Engineering Co. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. This suit was brought by the Mor- 
gan Construction Company and Alexander Laughlin against the Forter- 
Miller Engineering Company and Dilworth Porter & Co., Limited, 
and is based upon the asserted infringement of patent No. 632,020, 
granted to Charles H. Morgan on August 20, 1899, for an "improve- 
ment in furnaces for heating ingots or billets for rolling mills." The 
Engineering Company is charged with building certain furnaces, and 
Dilworth, Porter & Co. are charged with using five of the furnaces 
so built. This court sustained several claims of the patent, and held 
them to be infringed. 213 Fed. 451, 130 C. C. A. 97. Thereupon the 
District Court appointed a master to state an account, and in the hear- 
ings before him the plaintiffs confined themselves to a demand for 
profits. The master and the district court sustained the demand in 
part, and a decree was entered awarding $10,605.88 against the En- 
gineering Company, and $14,496.84 against Dilworth, Porter & Co. 
F"rom this decree the cross-appeals before us hâve been taken. 

[1] 1. The plaintiffs restricted their claim against Dilworth. 
Porter & Co. to the profit arising from a lower cost of labor; and 
this at once raises the question, With what furnace should the five 
inf ringing structures be compared ? We think the answer is not diffi- 
cult. Nos. 1 and 2 replaced two vSiemens furnaces, which had been used 
for heating billets in the same mill ; No. 3 replaced five Siemens fur- 
naces, which had been used in another mill ; while Nos. 4 and 5 did 
not replace any other furnaces, but were additional structures. Nos. 1 
and 2 were built in 1907, and the other three were built in 1911. The 
défendants offered some évidence concerning the cost of operating oth- 
er kinds of furnaces elsewhere, and presented thèse furnaces as stand- 
ards of comparison, asserting them to be essentially of the same type 
as the Morgan structure. They were rejected by the master and the 
district court, and we agrée with this rejection, holding the Siemens 
furnace to be the proper standard. 

The next question is whether comparison should be made between 
the total cost of the heating opération in each type of furnace, or should 
be confined to the cost directly attributable to the inclined section of 
Morgan's patent. Can such a cost be ascertained, and, if so, is this 
a case for apportionment, such as was presented in Seeger Co. v. 
American Car Co. (C. C. A. 3d) 219 Fed. 565, 135 C. C. A. 333? Hère 
also we agrée with the master and the District Court. In our opinion, 
the invention of the patent does not lie in one élément so exclusively 
as to permit a fairly accurate ascertainment or apportionment of cost, 
but is of such a character that the proper comparison is between the 
whole cost of the two heating opérations respectively. We think it 
impracticable to assign a definite fraction of the cost to the présence 
or to the absence of the inclined section referred to, and we refer to 
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the opinion in 213 Fed. 451, for the reasons why the improved struc- 
ture of the patent should be regarded as unitary in its nature and in 
its use. This subject of apportionment is often difficult, and minds 
may readily difïer about it, as they differ continually about the subject 
of patentable invention. In both régions, there will always be a 
borderland, where one view of the facts is not easy to distinguish froni 
the other. 

Taking the Siemens furnace, therefore, as the standard, the next 
inquiry is the labor cost of heating in that structure, and the sum that 
was saved by using the infringing furnace. In each case we disregard 
the cost of getting the billets to the èharging end of the furnace, and 
we disregard also the cost of moving the billets to the rolls, after they 
hâve been fully taken ont of the furnace. After the billets 
hâve been heated and hâve left the furnace, a separate opération be- 
gins, namely, the task of moving them to the rolls, and this is outside 
the scope of the patent. At this point we encounter what appears to 
be some confusion in the master's computation. Considering the cost 
at Nos. 1 and 2, we observe that (in the first instance) the évidence 
before him appeared to show that in the Siemens furnace the heating 
opération cost 62 cents per ton for labor, and that the total wages for 
heating in each of the infringing furnaces was 34.2 cents, making a 
prima facie différence, or profit, of 27.8 cents. But on doser scrutiny 
it appeared that the 62 cents included an item of 14 cents, and that 
this was the wages of four men called "drag-outs," who took the bil- 
lets out of the furnace and dragged them over to the rolls; and it 
appeared, furthej-, that about the time when Nos. 1 and 2 were put 
into use this item was reduced to 12 cents, the saving being efïected 
by installing a mechanical conveyor, which received the billets as they 
came out of the furnace and carried them to the rolls. The plaintiffs 
conceded therefore that 2 cents of the apparent profit of 27.8 cents 
was really due to the conveyor, and not to the patented furnace, and 
should be credited to the défendants. And they conceded a further 
allovvance of 2.5 cents (also included in the 34.2 cents) for the cost of 
operating the pusher, so that, after thèse two allowances were made, 
the différence between the cost of operating a Siemens furnace and 
the cost of operating either No. 1 or No. 2 was reduced to 23.3 cents. 
This was the plaintiffs' calculation, but the master declined to accept 
it, holding that the 14 cents paid to the drag-outs was not part of the 
cost of heating, but was the cost of a separate opération, and therefore 
should not be considered. But instead of striking it out of the 62 
cents, he struck it out of the balance of 23.3 cents above referred to. 
The plaintiffs do not object to the déduction in itself ; they only com- 
plain that the master has taken it ofï in the wrong place, and insist 
that bis method should be corrected by restoring the préviens crédit 
of 2 cents already allowed for the use of the conveyor. We agrée 
with this contention. If the cost of moving the billets to the rolls 
is an improper item in one branch of the comparison, it is equally 
improper in the other, and should be eliminated from both sides. 

But the plaintiffs complain that the master was mlstaken about an- 
other item that is closely connected with the 2 cents just considei-ed. 
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As already stated, the 62 cents incltided 14 cents paid to the drag-outs 
for taking the billets out of the Siemens furnace and moving them 
over to the rolls. When the infringing furnaces were built and the 
conveyor was installed, the work of dragging was dispensed with, but 
some other work was still necessary before the conveyor could prop- 
erly handle the billets, the reason being that several billets at a time 
would slide down the gravity incline of the infringing furnace, and 
thèse would require séparation because the conveyor and the rolls 
could only take them singly. This work was done by 3 pull-out boys 
at a cost of 6 cents a ton, and the master allowed this item also as a 
crédit to the défendants. Now, if this labor was made necessary by 
the opération of the patented structure, the cost is a proper allowance ; 
otherwise, it should be rejected. This proposition is not disputed, and 
the correct answer dépends on what the f acts are. The master has 
found that the labor was made necessary by the opération of the Mor- 
gan furnace, and although the évidence is not very satisfactory, we 
cannot say that it does not justify his conclusion. Accepting it, there- 
fore, we are of opinion that on the plaintiffs' appeal the decree should 
be so modified as to increase the award against Dilworth, Porter & 
Co. by 2 cents a ton only. Concededly, this applies to the five infringing 
furnaces, and not merely to Nos. 1 and 2. 

[2] 2. The appeal of the Forter-Miller Engineering Company does 
not require extended discussion. The master's report has satisfactorily 
disposed of ail the questions except one, and we agrée with the fol- 
lowing paragraphs : 

"The next question to be considered Is the question of profit made by the 
Forter-Miller Engineering Company from its manufacture and sale of the 
five infiinging furnaces to the Dihvorth-Forter Company. This profit is shown 
by the testimony to be on Nos. 1 and 2 furnaces, iF3,l,"1.45. 

"The défendant at a late date Introduced évidence to the effect that the 
original form of thèse two furnaces was without the gravity discharge, and 
therefore was uoninfringing for the space of two nionths, and that when they 
were changed the work was done, not by the builder, the Forter-Miller En- 
gineering Company, but by employés of Dilworth, Porter & Co., the other 
défendant. This évidence was Introduced in the hope of eliminating the 
juanufacturer's profits on thèse two furnaces, and also of providing a method 
of comiparison of the cost of working the furnaces in Infringing and nouin- 
fringing forms. This testimony is in direct contravention of the former tes- 
timony of the same and other witnesses in the District Court, as well as in 
thèse proceedings, and, although relevant, does not carry the weight which it 
otherwise would. Défendant relies upon blueprlnt Exhibit A, which accom- 
panled the original bid or proposition of the Forter-Miller Engineering Com- 
pany, as accepted by Dilworth, Porter & Co., showing how the furnaces were 
to be built, and upon évidence produced by one witness whose recollection ia 
not always reliable, and by another, an offieer of the manufacturer, who 
says that lie does not remember a change being made in thèse furnaces, and 
that, although he was away from his office for long periods, he would hâve 
Isnown of such a change if the work was done by his company. The master, 
therefore, considers this proof insufficient to controvert the former positive 
testimony, and as a resuit disregards this évidence. As for this original two 
months' form of the furnaces formiug a basis for comparison in cost of opéra- 
tion, it must appear from the defendant's statement of the amount of steel 
heated in thèse furnaces, by montlis, that the furnaces In this noninfringlng 
form were unsatlsfactory and were soon altered to the form which precipitated 
this suit. 

"The testimony shows on furnaces Nos. 3, 4, and 5, that the Forter-Miller 
Company made a profit of $6,.371.83, making a total recovery of profits for the 
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flve Infringlng fumaces of $9,503.28. To be added to thls Is $1,102.50, the 
profit made by the Forter-MlUer Company froin the manufacture and sale of 
the fumace built for the Portsmouth Ste^ Ciompany, making a total of $10,- 
605,S8. Thèse figures are taken from the two statements made by Mr. A. K. 
Barker, treasurer of the Forter-MlUer Engineering Company, with the déduc- 
tion of certain items wrongly charged therein." 

The excepted question is this : The master ref used to allow a créd- 
it of about $1,600 claimed by the Engineering Company under the fol- 
lowing circumstances : When Nos. 4 and 5 were built and accepted 
in December, 1911, they infringed, but Dilworth, Porter & Co. after- 
ward became dissatisfied with their opération. The following extract 
from the testimony will show what was done : 

"The large billets dld not slide on the slope, and then we made the slope 
steeper. This brought the last billets too close to the air Inlets, and we there- 
fore moved the end wall further out on the one fumace, but as this was not 
sufflcient, we put an overshot on both fnrnaces, bringing the gas and air en- 
trances further away from the billets." 

In a Word, the position is this: The Engineering Company, having 
built two infringing furnaces, was required several months afterward 
to make some changes in order to satisfy Dilworth, Porter & Co. Ap- 
parently, the changes were intended to make the infringement more 
effective, and the question is who should bear the cost. It seems to us, 
briefly, that the infringement was complète before the changes were 
made, and that the Engineering Company's liability attached then ; the 
plaintiffs can hardly be asked to make good the loss that the Engineer- 
ing Company subsequently suffered. 

On the appeal in No. 2090 the decree is reversed, with instructions 
to modify the award against Dilworth, Porter & Co. in accordance with 
this opinion; on the appeal in No. 2091, the decree against the Forter- 
Miller Engineering Company is affirmed. 



AMERICAN CARAMEL CO. v. WHITB. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1915. On Pétition 
for Modification of Decree, June 7, 1916.) 

No. 2068. 

1, Patents <S=>240 — Infbinqements — Impeovements. 

The manufacture of a patented article under an Improvement patent 
constitutes an infringement. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. J 379 ; Dec. Dig. 
.<Ê=240.] 

2. Patents ©=328 — Validitt — Infringement — Anticipation. 

Patent No. 532,654, for a candy cutting machine, held Talid showing 
an invention whlch was not anticlpated and to be infringed by défend- 
ants machine for cutting candies. 

On Pétition for Modification of Decree. 
S. Patents €=222 — Infringement — Damages. 

When a patentée has failed to properly mark the goods wMch he bas 
offered for sale so as to show the patent, no damages for Infringement 

C=jFor other cases eee same topic & KEY-NUMBBR lu ail Key-Numbered DigesU & Indexe» 
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can he reeovered wiOiout proof that défendant was notlfied of the infringe- 
ment and continued thereafter to make, use, or vend the patented articles. 
[Ed. Note. — For other cases, see Patents, Cent. Dig. § 352; Dec. Dig. 
<S=3222.] 

4. Patents i®=^.'il2(l) — Infringement Suits — Burden of Pkoof. 

AVhei-e défendant denied the averments of the bill that he was notlfied 
of the existence of complainant's patent, coniplainant has the burden of 
provlng Rueh notification. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 544, 545; Dec. 
Dig. <S:=='512(1).] 

5. Patents <g=3.S14 — Infringement Suits — Stipulations. 

A bill for infringement a.verred that couiplainant's machines were duly 
marked patented, that coniplainant had caused notice to be given to 
défendant of his infringement, and requested défendant to desist, and 
that défendant had disregarded such notice, well knowing the liglits of 
coniplainant were being infringed. The answer specificall.y denied the 
markings and disregardltig of the notice, and generally denied the aver- 
ments of the bill. The parties stipulated that subséquent to the grant of 
letters patent, and prier to the institution of suit, coniplainant gave de- 
fendant notice of infringement. and requested défendant to cease. The 
only proof of an infrlnging sale was a stipulation that witnesses vvould 
testlfy that prior to the flling of the bill tliey had purchased from de- 
fendant machines like those illustrated in drawings, which machines it 
%vas adjudged infringed. Hcld, that, as plaintiff might hâve relied on 
the stipulations as establishlng defendant's infringement after notice of 
the patent, coniplainant was entitled, notwithstauding the absence of proof, 
eitlier that complainant's machines were marked patented, or that de- 
fendant infringed after notice of complainant's patent to an opportunity 
to supply such proof which is essential to recovery of damages. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 550-553; Dec. 
Dig. ©=5314.] 

6. Patents <S=>325 — Infringement Suits — Right to Oosts. 

In a suit for infringement of a patent, where complainant was entitled 
to an injunction at the time of the flling of the liill, and such relief was 
ilenied only because of the expiration of the patent pendente lite, com- 
plainant is entitled to costs regardless of its right to reeover damages for 
the infringement. 

[Ed. Note.— For other cases, see l'ateuts. Cent. Dig. §§ 607-612'; Dec. 
Dig. <g=3325.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit by the American Caramel Company against Jacob White. 
From a decree for défendant, complainant appeals. Reversed and 
remanded with directions. 

John M. Coit, of Washington, D. C, for appellant. 
Charles C. Linthicum and Walter M. Fuller, both of Chicago, 111., 
for appellee. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

MACK, Circuit Judge. This is an appeal from a decree dismissing, 
on the ground that the claims are invalid in view of the prior art, 
a bill for an injunction and accounting based on the alleged infringe- 
ment of letters patent No. 532,554, for a candy cutting machine, 
granted to Milton S. Hershey. In American Caramel Co. v. Mills, 

Ê=;7For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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149 Fed. 743, 79 C. C. A. 449 (C. C. A., 3d Circuit), a similar decree 
of the Circuit Court (138 Fed. 142) was reversed. The patent has ex- 
pired since the commencement of the suit. 

[1, 2] The first claim of the patent in suit is as follows: 

"1. The corubination, with a slotted table, of a sliaft having blades and 
journaled above said slot, a rolled journaled below tbe slot, said sbaft and 
roller belug so geared that their adjacent parts move In the same direction. 
and a plate or pad adapted to be drawn between said blades and the 
roller by the frictional action thereof, for the purpose speclfled." 

The other claims differ from the first only in describing the plate 
or pad as "flexible" in the second and third claims and the shaft as 
"vertically adjustable" in the third claim. 

In the application, the invention is described as "an improvement 
in that class o-f devices used for cutting candy, caramels and similar 
products," its object, "to subdivide sheets of the product into parts 
suitable for use," and its particular advantage and superiority, the 
réduction in the amount and therefore the cost, of machinery by 
reason of utilizing the device in a twofold manner, in that the — 

"successful application of the device through which is applied the frictional 
force required to move the pad carrying the material to be eut also nécessi- 
tâtes the cutting of that material." 

We shall consider in their order the défenses of anticipation, lack 
of invention, and noninfringement. 

1. While there is no contention of novelty in the éléments, the com- 
bination concededly is not exactly anticipated. The nearest device 
is said by appellee's witnesses to be the noodle-making machine of 
the Baumgartner patent, No. 146,304. As described and claimed, 
this is a small hand-driven machine to roll dough and to eut it into 
noodles. We are not hère concerned with the additional mechanism 
for roUing the dough. As a dough-cutting machine, it has some of the 
éléments used by Hershey, but it lacks the table, either with or with- 
out slot, and necessarily so, if the underlying roller is to co-operate 
with another roller under it for and during the roUing process, and 
with the overlying knives for and during the cutting opération. In 
Hershey 's device, the table serves to support the pad on which the 
material to be eut has been placed, not only during but also bef ore and 
after the cutting, and also to guide it between the knives and the under- 
lying roll. Concededly in Baumgartner, the narrow adjustable rollers, 
located some distance in front of and behind the knives, cannot offer 
any support or guidance to the pad either before it is engaged by the 
knives or after it has completely passed over the underlying roll; 
manual support and guidance is essential in feeding the pad with the 
contents to the cutters and in receiving it therefrom. Thèse rollers 
are therefore no mechanical équivalent for the Hershey table. We 
hâve referred to the Baumgartner patent, not only because it is the 
device mechanically nearest to Hershey's, but also because, though 
dealt with in the Court oif Appeals, it was not introduced in évidence or 
considered by the expert witnesses in the Mills Case. 

2. Little is to be added to the reasons given by Judge Archbald in 
the Mills Case, in which we fully concur, for upholding Hershey's 
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contention that inventive genius, even if not of a high order, and not 
merely mechanical skill was involved in producing his device. The 
Parker machine patent, 270,468, as pointed out in the Mills Case, is 
of an entirely différent construction and mode of opération. Though 
extensively used by Hershey in his factory, it did not fully meet the 
needs of the candy trade. Others had tried to solve the problem of 
getting a clean-cut caramel by mechanical means ; Hershey succeeded, 
combining the slotted table with its underlying roUer disclosed by Duff 
in patent 115,039, granted a quarter of a century earher for a con- 
fectioner's .paste breaking and rolling machine, with the still older 
cutting knives, and causing both to co-operate with the roller in the 
manner and with the results attained by Hershey was not so obvions 
as to hâve suggested itself either to Duff, who knew that the rolled 
lozenge paste, referred to in his patent, must be eut, or to any of his 
successors. In our judgment, Hershey first conceived the possibility 
of a better resuit from a new relationship of old éléments, and then 
found the éléments in this and kindred arts that would answer his re- 
quirements. Railroad Supply Co. v. Hart Steel Co., 222 Fed. 261, 
273, 138 C. C. A. 23. 

3. Infringement is not seriously controverted. The machines manu- 
factured by défendant practically, though with some variations, in 
accordance with the Woolf patent, 651,789, or the ElHs patent, 918,427, 
while not exact copies of the Hershey device, either duplicate or offer 
a mechanical équivalent for the éléments of his combination, func- 
tioning in the same manner. 

In the Woolf machines, the slotted table is replaced by a table made 
up of several sections. The roller underlying the knives projects up 
between two of the table sections. Thèse sections, thus divided, serve 
the identical function of Hershey's slotted table. That the Woolf 
machine has, in addition, a belt whereby the pad is automatically fed 
along the table to the knives, instead of being manually pushed until 
engaged by the knives and roller, in no wise saves the machine from 
the charge of infringement, even though it may support the Woolf 
patent as for an improvement. Frictional action by the blades and 
rollers on the pad by which it is drawn and moved on between them 
is none the less exerted in the Woolf device because the action of 
the roller on the pad is indirect through the belt that lies between 
them. Direct contact of pad and roller is not requisite under the 
Hershey claims. A claim rejected in the Patent Office described the 
pad merely as "adapted to be moved between the blades' and roller." 
The limitation in the substituted claims and Hershey's accompanying 
statement that "the main différence is that the présent claims specifical- 
ly confine the force by which the pad is moved to the friction exerted 
thereon by the blades and the rollers between which it is drawn," 
read in the light of the rejected claims, lays the stress on the word 
"friction." It in no way, however, limits the frictional action to that 
produced by direct contact of the roller and pad. 

While the blade shaft of the Ellis and Woolf devices is not vertically 
adjustable, the same functional purpose is served by making the under- 



332 234 FBDURAL BBPOBTBB 

lying roller vertîcally adjustable. In this respect, too, there îs mechani* 
cal equivalency. 

Defendant's machines were adapted to and used for cutting caramels. 
To do this, the paste must be eut through. Assuming, as défendant 
contends, that Hershey's claims are limited by the Patent Office pro- 
ceedings ta a machine in which "the pressure of the blades necessary 
to produce sufficient friction to move the pad must be such as to en- 
tirely eut through the material carried by it," infringement is not 
escaped by an adjustability which, while it allows, may also prevent, 
a full eut and direct contact of the blades with the pad. 

While the évidence of defendant's manufacture and sale of infring- 
ing machines is confined to a stipulation that two machines like those 
îllustrated in certain drawings were sold by him before the bill was 
filed, and while thèse drawings do not show the pad, an élément in each 
of the Hershey claims, it is apparent from the whole évidence that the 
machines were designed to be used, and that at least one of them was, 
in fact, used with a flexible pad. Whether défendant by his manu- 
facture and sale infringed, or only contributed to the infringement, 
is immaterial. In either event, complainant was entitled to the relief 
prayed for, and, since the expiration of the patent pendente lite, is 
entitled to an accounting of profits and to damages. 

The decree must be reversed, and the cause remanded for further 
proceedings in accordance with the views herein expressed. 

Note. — Judge SEAMAN concurred in reversing the decree, but 
did not read the opinion. 

On Pétition for Modification of Decree. 

MACK, Circuit Judge. The bill of complaint in this case charged 
that the patented machines had gone into extensive public use, and were 
ail duly marked patented together, with the date of the letters patent. 
It further charged that the complainant had caused notice to be given to 
the défendant of his infringement of the complainant's rights ; had re- 
quested the défendant to desist and refrain therefrom; and that the 
défendant had disregarded such notice. The only other allégation tend- 
ing to charge the défendant either with knowledge or notice of the 
complainant's rights or of his infringement thereof is the gênerai allé- 
gation that "the défendant, well knowing the premises and the rights 
accruing to your orator aforesaid," infringed. The answer specifically 
denied the marking and the disregarding of any notice. If the gênerai 
allégation of knowledge of complainant's rights can be deemed to 
charge actual knowledge of the patents and the infringement thereof, 
that charge must be deemed to be denied by the gênerai déniai of each 
allégation in the bill not specifically answered or admitted. 

No proof was oflfered to sustain the allégation of marking. The 
only proof of knowledge or of any notice to the défendant was the 
stipulation of the parties — 

"that subséquent to the grant of letters patent and prior to the institution of 
this suit, the complainant gave wrltten notice to the défendant that he was 
Infrlnglng the said patent, and requested the défendant to eease such Infringe- 
ment." 
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The only proof of an infringing sale was the stipulation of the 
parties that certain witnesses would testify, if called, that prior to the 
filing of the bill of complaint, they had purchased from the défendant 
machines like those illustrated in certain drawings and held by us in 
the opinion heretofore filed to be infringements. 

No proof was offered of the date either of the sale or of the notice, 
and therefore there is no proof as to whether or not the infringing 
sales preceded or followed the giving of the notice. 

[3] There can however, be no recovery of damages or profits when 
a patentée has failed properly to mark the goods that he has offered 
for sale — 

"except on. proof that the défendant was duly notlfied of the Infringement 
and continued after such notice to make, use or vend the article so patented." 

[4, 5] Because of defendant's déniai, the burden was on the plain- 
tiff to prove an infringement after the notice. Dunlap v. Schofield, 152 
U. S. 244, 14 Sup. Ct. 576, 38 L. Ed. 426. No such proof was offered. 
In view, however, of the fact that the plaintiff relied upon stipulations, 
and that it may hâve rested under the belief that the stipulations, 
though silent as to the dates, were intended fuUy to supply the proof 
required of it, we are of the opinion that justice requires that an 
opportunity be given to the complainant to supply évidence of the 
date of the notice, and if it can, évidence that défendant in fact in- 
fringed after the receipt of the notice. If such proof be made the ac- 
counting of profits and damages will proceed. 

Such accounting however, must be limited to acts of infringement 
committed after the notice. A patentée may fully protect himself 
against infringements by properly marking his own goods. If he 
fail so to do, the statute specifically provides that he shall recover no 
damages except only in the one event that the inf ringer be duly notifled 
of the infringement and thereafter continue in his wrongdoing. To 
permit a patentée to disregard the spécifie duty imposed upon him by 
the statute of properly marking the patented articles and to continue 
for years in the violation of his duty and then to award him profits 
and damages for a period of six years preceding suit because one, who 
perchance may hâve been ignorant of his infringement, continues to 
infringe even in a single instance after the notice, would be, in our 
judgment, a complète perversion both of the letter and the spirit of 
the statute. It would enable a patentée, who has utterly disregarded 
his statutory duty, to recover the most highly punitive damages. The 
very purpose of the statute is to bar a patentée from recovering dam- 
ages for acts done during the period when the patentée himself is 
violating his obligation toward the public. While no case has come 
to our attention in which the right of the patentée to damages for in- 
fringements committed before, as well as after, notice is discussed, it 
has been assumed in numerous cases that the recovery is limited to 
infringements after notice and, in the absence of other notice, after 
suit. 

[6] If no proof of infringement after the notice is offered, an ac- 
counting will be unnecessary, and in that event the District Court will 
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dismiss the bill of complaint. 'Inasniuch however, as the right to in- 
junction at the time of filing the bill has been sustained, and Ôiis relief 
has been denied only because of thp expiration of the patent, pendente 
lite, the costs will, in any event, be awarded to complainant. 

The decree will be reversed, with directions toi proceed in accordance 
with the views expressed herein and in the former opinion of this 
court. 



BUFFALO SPECIALTY CO. v. INDIANA ETJBBEH & INSULATED 

WIRE CO. 

(Circuit Court of Appeals, Seventh Circuit. ApriUS, 1916.) 

No. 2249. 

Patents <©=3202(1) — Licenses— Consthuciion. 

Complainant was the assignée of a patent for a pneumatlc tire provicled 
witliin Its air-chamber with a free semi-liquid substance adapted to coagu- 
late wheii exposed to the external atmosphère and thus seal any punctures, 
and was manufacturing and selling such fluid substance whleh was known 
as "dope." Défendant, the original owner of tlie patent, assigned it, tak- 
ing back at that time a shop license under the letters patent, with privilège 
to manufacture said material or materials in its fàctory, but covenanting 
not to manufacture for sale or sell or offer for sale any of the materials 
exeept in a local retail way from its factories. Held, that the shop license 
authorized défendant to manufacture in unlimited quantifies tires with 
the patented device, the only restriction being upon the sale of the dope; 
this being partieularly true in view of the fact that there had been a long 
acquiescence in defendant's manufacture of tires. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 281-288; Dec. 
Dig. <gx=>202(l).] 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana. 

Suit by the Buffalo Specialty Company against the Indiana Rubber 
& Insulated Wire Company. From a decree for défendant, complain- 
ant appeals. Affirmed. 

Appellant brought this suit against the appellee to restrain infringement 
of ail the claims of patent No. 578,551, granted to C. E. Duryea March 9, 
1897, for improvements in vehicle tires. 

The device of the patent consisted In a pneumatlc tube or bicycle tire treated 
intemally with a semi-liquid compound which, when a puncture oecurs, is 
forced by the action of the compressed air within the tube Into the wound or 
aperture and which, as it becomes exposed to the air, congeals or hardens and 
thus repairs the leak. The fluid Is hereinafter termed "dope." It Is not 
patented and may, the patentée says, conslst of any "liquîd or semi-liquid which 
will retaln its free-flowing characteristics vfhile contained within the tube, 
but which will preferably harden or become more dense when exposed to the 
outer atmosphère." Liquld glue, or thick mucilage combined with glycérine, 
and fine powder, such as flour, reduced to paste, are named. Claim 5 reads 
as foUows: "A pneumatlc tire provided within its air-chamber with a free 
semi-liquid substance adapted to coagulate when exposed to the external 
atmosphère to seal a puncture or vent in the tire, substantially as described" 
— and fairly describes the invention. 

Infringement is basod upon the following f acts ; Appellant was and is en- 
gaged in the business of manufacturing and selling dope. Défendant was Jind 
is engaged in the business of making and selling i3neumatic bicycle tires. The 

<S=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dtgests & Indexes 
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latter, being on November 5, 1898, tbe owner of the patent in suit, sold and 
conveyed it to appellant's predecessîor in title, ttie Buffalo Speciality Manu- 
facturing Company, and took baclJ, as a part of tlie transaction, wliat was in 
tlie transfer agreement termed "a stiop license under sald letters patent," in tlie 
following langnage, viz. : "Tliat the said party of the second part is hereby 
granted a shop license nnder said letters patent with the privilège to manu- 
facture and use said material or materials in its factory and also in the factory 
of the Peoria Eubber & Manufacturing Company of Peoria, Illinois, but sald 
party hereby covenants and agrées not to manufacture for sale, sell nor offer 
for sale in anywise any of sald materials, and also that the said Peoria Rub- 
ber & Manufacturing Company likewise will not manufacture for sale, sell nor 
ofCer for sale the same, during the continuance of this contract, except in a 
local retail way from the factories of each of said the Indlana Rubber & In- 
sulated Wire Company and said Peoria Rubber & Manufacturing Company 
respectively." 

Appellee thereupon proceeded to manufacture the doped wheel at Its said 
two factories, gradually increasing its output until, at the time this suit waa 
begun, it had built up a trade of Immense proportions, practically ail with 
the Chicago house of Sears, Roebuck & Co. This was in March, 1911, or more 
than 11 years after appellant's predecessor obtained the title. Appellant ac- 
quired title to the patent on July 1, 1905, the owners of the appellant corpora- 
tion being practically the same as those of Its predecessor. 

It is appellant's contention that it had no knowledge of the action of appel- 
lee in building np said large trade until about the time of suit; that such 
action was in violation of said shop agreeraent, the true intent of which, it 
claims, was that appellee should make and use or make and sell said invention 
only in a local retail way from the factories of said two plants of appellee. 

At the time this suit was begun appellant also began a suit in an Indlana 
State court for reformation of said contract of shop license, so that the same 
should express in clear terms the meaning whlch it is herein sought to place 
thereon ; also for injunctive relief and for damages. In the third paragraph 
of the complalnt flled in this latter suit, appellant herein describes the shop 
license clause as foUows, viz. : "That on the 5th day of November, 1898, and 
at the time of the sale, assignment, and transfer by the défendant of ail of 
its interest in sald letters patent, the défendant negotiated with sald Buffalo 
Specialty Manufacturing Company for a shop right or license to manufacture 
and sell sald dope in a local retail way only, and that, for valuable considéra- 
tion nioving between the parties thereto," etc. — reciting the said above set ont 
clause of said shop-license contract. No complaint is made of the sale of dope 
as such, but only of its sale as an élément of the tire of the patent. 

Such further action was had as to said state court suit as that the court 
dismissed the bill at appellant's cost for want of equity, a décision which, it 
appears, was afterwards affirmed on appeal. This décision is pleaded herein 
as res ad.1udicata. 

Appellant's claim of infringement is based upon the proposition that ap- 
pellee, having breached the license contract by making and selling the device 
of the patent in quantlties, became an infringer. The District Court sustained 
both noninfringement and the plea of former ad.1udieation, and dismissed the 
bill for want of equity, which action is assigned for error. 

Albert H. Graves and Charles K. Offield, both of Chicago, 111., for 
appellant. 

W. H. Thompson, of Indianapolis, Ind., for appellee. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). We 
are at a loss to understand how any confusion could hâve arisen as to 
the construction of the contract for a shop license. Such a license is 
as good and effective to vest a right in a grantee as any other, to the 
extent of its terms, no matter what it is called. By that instrument 
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appellee was granted a "license under said letters patent." That lan- 
guage, by ail fair interprétation, means that it was given a right, povver, 
or authority to manufacturé and market the tire of the patent (Robin- 
son on Patents, vol. 2, § 812, p. 590; Walker on Patent Law [4th 
Ed.] §§ 296, 297, p. 259; 30 Cyc. p. 956, cl. 11, n. 83) without limit as 
to time (30 Cyc. p. 957, cl. c, n. 97). It was also given the privilège to 
■manufacture and use the materials named in the patent for the pur- 
pose of making said tire at its two factories in unlimited quantities, if 
desired. It, however, covenanted "not to manufacture for sale, sell 
nor offer for sale the same," meaning the dope, during the life of the 
contract, except in a local retail way from the factories, etc. The man- 
ufacture and sale of dope was the spécial feature of appellant's busi- 
ness, and the manufacture and sale of it by appellee would necessarily 
hâve interfered with that business. That the terms "material" and 
"materials" referred to the dope appears from the third paragraph of 
appellant's complaint in the Indiana state court. It also appears from 
the language of the clause in controversy — the use of the term "manu- 
facture and use" in the clause reading, "with the privilège to manu- 
facture and use said material or materials" in its two factories, and 
the use of the terms "manufacture for sale, sell nor otïer for sale," 
when referring to the dope. It also is the natural construction to be 
placed upon the words "material" or "materiab" as employed in the 
contract. 

\Ve are clear that there is in the contract no attempt to limit appellee 
in the right to make tUe tire of the patent and market it, and in so 
doing to manufacture and use the dope to the degree it finds désirable 
in connection with its said two factories. The fact that such a con- 
struction was followed by appellee for so many years without ob- 
jection adds strength to that conclusion. We are of the opinion that 
to hold otherwise would do violence to the language and the intention 
of the parties. The contract was not breached. Nor can inf ringement 
be predicated upon the facts of the case. 

In view of the foregoing, we deem it unnecessary to consider the 
other défenses raised. 

The decree of the District Court is affirmed. 
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HAMMOND et al. v. MANIIA^rTAX ELECTRICAL SUPPI.Y CO. 

(Circuit Court of Appeals, Second Circuit. June 9, 1916.) 

Xo. 294. 

Patents €=>328 — Construction — Infeingement. 

Patent No. 1,086,820, for a deviee for niaking electrical contact, witti 
tlie posts of dry cell.s or batteries by means of two superj)osed flat ine- 
tallic plates, heUl, in view of tlie previous art, not to be infringed by dé- 
fendantes device for maiiing sucli contact. 

Appeal from the District Court of the United State.s for the South- 
ern District of New York. 

Suit by William P. riammond, Patrick J. Fitzgerald, and Morris F. 
Fitzgerald, copartners, doing business as the Fitzgerald Manufactur- 
ing Company, against the Manhattan Electrical Supply Company. 
From a decree finding that defendant's device did not infringe com- 
plainants' patent, they appeal. Affirmed. 

The District Court has held valid patent No. 1,086,820, granted to 
the plaintiff Hammond on February 10, 1914. It has held that one 
of the defendant's devices (marked "Exhibit 7") infringes this patent, 
but that another form of the defendant's device (marked "Exhibit A") 
does not infringe. From the latter holding the plaintiff has appealed. 

C. E. Dunn, of New York City, for appellants. 
Howson & Howson, of New York City, for appellee. 

Bef ore COXE and WARD, Circuit Judges, and CHATFIEED, Dis- 
trict Judge. 

CI^ATFIEED, District Judge. This patent shows a device for mak- 
ing electrical contact with the posts of dry cells or batteries. Two 
superposed flat metallic plates with a circular opening in each are at- 
tached to each end of the contact cord. Each plate has a finger-engag- 
ing flange projecting at a right angle from the outside edges of the 
plate. Résilient spring arms spread the two plates apart unless pinched 
together so that the openings in the plates may slide upon the post 
of the cell. The spring arms then hold the plates in place by spreading 
when the finger pressure is released. 

It appears that the use of two such washer-like plates with a slightly 
overturned edge (that upon one washer being turned down and that 
upon the other turned up) was old in the art. One form of defend- 
ant's device, which it is claimed was placed upon the market at about 
the same time as the issuance of the patent in suit, shows (Exhibit 7) 
upturned flanges running from the circumference of the washers back 
along the sides of the résilient arms. No appeal has been taken from 
the decree holding this to be an infringement of both claims 1 and 2 
of the patent. 

®=5For other case.s see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
2.34 F.— 22 
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Claim 1 locates the finger-engaging flanges in such a position as to 
be susceptible of receiving the clamping nut of the binding post be- 
tween the flanges, while claim 2 locates the flanges merely at the outer 
edges of the plates and opposed to each other. Claim 2 is broader in 
that it includes more possible forms of the device. But any pair of 
opposed flanges capable of transmitting forces which will draw the 
two plates together when the outside surfaces of the flanges are pinch- 
ed, would necessarily require such shape and dimensions of the parts 
as to make the clamping nut and the binding post occupy a position 
between the flanges or between the parallel tangential components of 
the compressing force. In other words, even if the nut is of unusual 
shape or size, it must (or some part of the nut must) be small enough 
to screvv down within the projections of the two parallel components 
of the compressing force. 

In this sensé mère extension of the finger-engaging flanges, so as 
to rigidly transmit this compressing force from some other point of 
pressure, or to apply the parallel compressing components by rigid 
transmission members, would not avoid the charge of infringement 
imless the prior art limits the plaintiff to the précise form of flange 
(that is, shape of flange) disclosed in the patent. 

Examination of the file wrapper, also of the British patent to Nick- 
ells. No. 5,476, of 1906. as well as the T. A. Hammond patent. No. 
940,012, of 1909, and the W. P. Hammond patent, No. 1,039,279, of 
1912, makes it apparent that the patentée was limiting his construction 
in order to show patentability over the earlier patents and prior art. 
He sought to describe a connector which could be easily applied and 
in which the available parallel components of the compressing forces 
should be as great as possible. He therefore made the flanges sur- 
round or be directly opposite the center of the post and the nut, and 
sought to avoid the idea of the defendarit's structure which is to exert 
a sufficient compressing component on each side of the post, but which 
removes the points of application of that pressure to points further 
toward the center of the springing arnis, and more distant than the 
radius of the nut (at ail positions of compression) from the center of 
the nut itself. 

The prior art device showed the spring arms so shaped that pres- 
sure brought the holes in the plates in Une ready to be placed upon 
or taken oiï the post, and in applying his idea to this device the 
patentée, follovi'ing the teachings of the patents above recited (includ- 
ing one of his own) sought a mechanically operative structure in which 
the flanges would be directly at the natural point for exerting pres- 
sure both to pinch the springs together and to press the contact plates 
down upon the post of the battery. 

Hence in both claims 1 and 2 he stated that the flanges were to he 
"projecting * * * from the outer edges of the plates." 

This the défendant' s pressure flanges do not do in the form known 
as "Exhibit A." Each form of device is claimed to hâve some ad- 
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vantage of convefiîence and utility. With this we hâve nothing to do, 
and while the daims seem to be valid in a strict sensé they are not 
inf ringed by the structure called "Exhibit A." 
The decree of the District Court will be affirmed. 



WILLIAMS V. BAENES et al. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 18, 1916.) 

No. 2098. 

Patents <S=>259 — Infringement — What Constitutes. 

The claim of complalnant's patent No. 901,462 reads as follows: "In a 
time register, the combination of an engaging member having angular 
peripheral projections, adapted to be rotated by a clocli-driven arbor, a 
record dial having a central aperture provided with angular indentations 
corresponding in size * * * to the angular projections on the engag- 
ing member, and means for securing the said dial in position on the engag- 
ing member." Under sucli patents, watchman's registering clocks were 
manufactured, and a watchman by inserting stationary keys in various 
parts of the building eould record on the dial the exact minute at which 
he reached such station. After being once used, the paper dials would, 
of course, no longer record the watchman's progress. Seld, that such 
dials, as they were to be consumed by use, were not part of the patented 
invention, and défendant by manufacturing such dials for use in clocks 
manufactured under complainant's patent did not infringe; the dials 
alone not being patented. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 400^402; Dec. 
Dlg. <g=»259.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit by Lynn A. WiUiams, trustée, against Francis W. Barnes 
and others. From a decree for défendants, complainant appeals. Af- 
firmed. 

Arthur J. Baldwin and Drury W. Cooper, both of New York City, 
for appellant. 

Percy B. Eckhart, of Chicago, 111., for appellee. 

Before MACK and ALSCHULER, Circuit Judges, and ANDER- 
SON, District Judge. 

MACK, Circuit Judge. Appeal from decree dismissing, at the con- 
clusion of plaintiff's case, a bill for contributory infringement in al- 
leged violation of claim 1 of letters patent, No. 901,462. The claim 
reads as follows : ' 

"In a time register, the combination of an engaging member having angular 
peripheral projections, adapted to bé rotated by a dock-driven arbor, a record 
dial having a central aperture provided with, angular indentations correspond- 
ing in size and contour to the angular projections on the said engaging mem- 
ber, and means for securing the said dial in position on the engaging member." 

®:=jFor otiier cases see eame topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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We shall follow the District Court and assume, without in any man- 
iier deciding, that this claim is valid ; that there is invention therein ; 
that it is a true combination. But on this assumption, we agrée with 
the District Court that there is no infringement to be found in dé- 
fendants acts, stated in the decree as f ollows : 

"That the défendants herein made, manufactured and sold paper dials of the 
kind deseribed in said patent to owners of watehmau's cloeks, manufactured 
and sold hy said Newman Clock Company equipped witli the means for hold- 
ing said dials in place as deseribed in said patent in suit with the intent by 
défendants and for the purpose of having the purdiasers of such dials use said 
paper dials in the aforesaid watchnian's docks manufactured and sold by said 
Newman Clocli Company, equipped with the aforesaid means deseribed in said 
patent." 

The Newman Clock Company is one of plaintifï's two hcensees. 

The case falls within the principle of Morgan Envelope Co. v. Al- 
bany Co., 152 U. S. 425, 14 Sup. Ct. 627, 38 L. Ed. 500, and not with- 
in that of Leeds & Catlin v. Victor Talking Machine Co., 213 U. S. 
325, 29 Sup. Ct. 503, 53 L. Ed. 805. 

The alleged infringement is not in the manufacture of the paper 
dials, as they are not patented, but in their sale for use as an élément 
in the patented combination. 

As the Victor Case holds, it is not determinative of the question 
of such contributory infringement that the élément is unpatented. The 
test is whether the élément, as part of the patent combination, is per- 
ishable in its nature, consumed in the use, and necessarily to be replac- 
ed in each successive use of the combination. If it is, then, at any 
rate in the absence of some restriction, the purchaser of the device in 
which the combination is to be effected for practical use is impliedly 
licensed to replace the consumable élément. 

Now the whole purpose of this combination in an old art was to hâve 
that part of the paper record dial which engages with the rotating 
member of the clock exactly conform to it in shape, thus tending to 
prevent substitution. The practical use to which the combination was 
to be put was in a watchman's registering clock. Stationary keys in 
varions parts of a building, when inserted in the clock, would make in- 
dividualized impressions on the dial, indicating, if honestly done, the 
exact minute of a 24-hour period at which each key was inserted and 
at which the watchman was at each station. 

That thèse dials were not physically destroyed, either in the opéra- 
tion or in effectuating its purpose, or that their préservation might 
indeed be désirable in order to satisfy Insurance companies that their 
rules had been followed, or for any other reason, does not distinguish 
this case f rom the Morgan Envelope Case ; for hère, as there, a single 
use did destroy the dial, not, it is true, as a pièce of paper, but as an 
élément of the patented combination. After 24 hours, the pièce of 
paper as such could again be fiitted into the clock, but it would no 
longer serve its function as an élément in the combination. Each day 
required a new record sheet. As an object on which the spécifie trans- 
actions of a 24-hour period were to be recorded, it was consumed in 
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ito 24-hour use. It then became worthless for registerîng purposes ; it 
was no longer a record dial. 

Assuming for the moment that the adjustment, the exact fitting of 
the paper dial to the clock arbor, can be said to cause them to coact 
in producing the resuit in the sensé that the phonograph dise and stylus 
of the Victor machine coact, the fundamental différence between this 
dial and the phonograph record is that the latter, not only is not physi- 
cally destroyed in a single use, but it is not destroyed as a record; 
it is designed to be used, and is used, over and over again in its orig- 
inal function as an élément in the patented combination, to produce the 
identical resuit attained by its original use. 

Decree affirmed. 



EUBES V. E. J. WILLIS CO. 

(Circuit Court of Appeals, Second Circuit. May 24, 1916.) 

No. 278. 

Patents (§=3.328 — Invention — Electric Horn. 

The Chalas patent, No. 874,792, for an electrlc alarm horn, helâ vold 
for lack of Invention, in vlew of the prior art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Ernest Rubes against the E. J. WilHs Company. 
Decree for défendant, dismissing bill on three claims of patent No. 
874,792, to Chalas and others, and complainant appeals. Affirmed. 

J. Edgar Bull, C. A. I^. Massie, and Ralph L. Scott, ail of New York 
City, for appellant. 

Drury W. Cooper, of New York City, for appellee. 

Before COXE, Circuit Judge, and HOUGH and MAYER, District 
Judges. 

HOUGH, District Judge. The device of the patent is an electrically 
operated horn wherein noise is produced by agitation of the armature 
of a "make and break" apparatus, which agitation is transmitted to a 
diaphragm, by a rod which (when the horn is not sounded) always 
presses against both armature and diaphragm, but is not mechanically 
affixed to either. In the language of the patent the rod is "loosely 
mounted," and as a matter of fact it is a "snug fit" between armature 
and diaphragm. The first and second claims are but variants of the 
same statement of invention; the third is more gênerai.^ 

1 Thèse claims are as follovcs: 

"1. In an electrlc horn, the combination of a vibratlng plate, an electro- 
magnet, an armature, a sprlng plate adapted to press the armature towai'd.s 
the electro-magnet, a rod loosely mounted between the armature and the vi- 
bratlng plate, the said rod belng adapted to maintaln the armature sllghtly 
away from the electro-magnet against the action of the sald sprlng plate, and 
means for producing Intermittent currents in the electro-magnet." 

"3. In an alarm device, a horn, a diaphragm arranged in operative rela- 
tion thereto, an electro-magnet, an armature influenced by said electro-magnet, 
a circuit interrupter operated by sald armature and a connection betvyeen said 
armature and said diaphragm whereby vibrations of the armature are me- 
chanically transmitted to the diaphragm." 

£=»Far other cases see same topic & KEY-NUMBER in ail Key-Numbcred Digests & Indexes 
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When this patent was applied for there was no riovelty in movîng 
a diaphragm by an armature and magnat operating upon the "make 
and break" principle. O'Brien, No. 752,408, and many other patents. 
Invention must be found, if at ail, in the means whereby the move- 
ment of the armature is communicated to the diaphragm. Hère is the 
crucial point of the case, for there has been shown no earlier appara- 
tus for electrically sounding a horn embodying the "loosely mounted" 
rod of the patent. But we entirely agrée with the court below that 
the exact mechanism of plaintiff is shown in the patent to Lungen 
(No. 352,472) and passed into commercial use as applied to the art of 
ringing a bell or gong. Lungen f urther pointed out in the spécifica- 
tion of his patent that his device might be used with a vibrâting arma- 
ture "to give motion to any alarm." 

Considering the antiquity of many varieties of "make and break" 
apparatus, and the close correspondence between striking résonant 
métal, and striking or otherwise agitating a diaphragm, we are of 
opinion that there was no invention in substituting a diaphragm for a 
bell in Lungen's apparatus and thereby presenting complainant's de- 
vice. It is true that invention is sometimes found in the transf erence 
from one art to another of a particular séquence of mechanical pro- 
cesses; but the difficulty or ingenuity of such transf er is to be con- 
sidered in each instance, and where the degree thereof is so slight as 
is hère displayed, nothing more than a fair mechanical knowledge of 
familiar devices was necessary to effect it. 

Upon the ground that, in view of the state of the art, this patent is 
void for lack of patentable invention, the decree below is affirmed, 
with costs. 
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NATIONAL MALLEABLE CASTINGS CO. et al. v. T. H. SÏMINGTON 00. 

(Circuit Court of Appeals, First Circuit. June 8, 1916.) 

No. 1147. 

Patents ®=»316— Suit foe Infeingement— Eight to Adjudication on Ali. 
Claims. 

AVhere a District Court in a suit for infringeinent of a patent, or tlie 
Circuit Court of Appeals on appeal, lias found certain claims of the patent 
valld and infringed, under Rev. St. § 4922 (Conip. St. 1913, § 9468), défend- 
ant is entltled to a flnding as to the remalnlng claims. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dlg. § 562 ; Dec. Dig. 
<§=316.] 

In Equity. Suit by the National Malléable Castings Company and 
others against the T. H. Symington Company. Decree for défendant, 

and complainants appealed. Reversed, 230 Fed. 821, C. C. A. . 

On pétition for rehearing. Overruled. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PER CURIAM. The opinion was passed down in this case on 
February 3, 1916, finding infringements of claims 3, 5, and 6, the de- 
cree remanding the case to the District Court, with directions enjoining 
the défendants as stated in the decree. No order was directed with 
référence to the other claims, which were numerous. The judgment 
to be entered should, of course, dismiss the bill with référence to those 
other claims. 

Various other supplemental matters hâve been brought to our atten- 
tion, and further relief requested with référence thereto. 

It is maintained by the défendant that this court should grant some 
relief with référence to claims other than claims 3, 5, and 6, as said to 
be required by sections 4917 and 4922 of the Revised Statutes (Comp. 
St. 1913, §§ 9462, 9468), relieving the défendant from pa3'ment of 
costs, on account of the apparent finding of this court favorably to the 
respondent on the various other claims. There was no finding or de- 
cree of the District Court as contemplated by the sections referred 
to ; theref ore, as the infringements of the sections thus referred to 
were never brought to our attention on appeal by any plea of proof, 
we hâve no jurisdiction with référence to the matter of costs by reason 
of anything provided in those sections. 

A pétition for rehearing has been filed ; but the court gave unusual 
attention to the merits of the case, and it finds nothing in that pétition 
which requires its attention. 

Our judgment found that the respondent had infringed the claims 
enumerated in the judgment, but made no finding with référence to 
the other claims as it should hâve done; therefore, we will make prop- 
er correction with référence thereto. 

The respondent on appeal also justly claims that the proposed judg- 
ment should be amended as stated herein. 

The decree entered on the 3d day of February, 1916, is annulled, 
and in lieu thereof is entered the following decree: 

Êï^jFor other cases ses same topio & KEY-NUMBEK in ail Key-Numbered Dlgests & Indexes 
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We adjudge and décide that claims 3, 5, and 6 of the plaintiff's 
patent are valid and infringed; and the decree of the District Court is 
reversed. We also find that the remaining claims in tlie complainant's 
patent are either net infringed or are invalid ; the case is remanded to 
tlie District Court with directions to cnjoin the respondent from fur- 
ther constructing, using or selHng the cheei<-plates (referred to in the 
interrogatories and made a part of the record in this case) when com- 
bined, or adapted to be combined, in the structures of claims 3, 5, and 
6, and also for an accounting in référence to ail such combinations, 
and for the costs in the District Court and on this appeal. 

The pétition for rehearing is denied. 



AJIEmOAX GRATHOPIIONE CO. v. GlAtBKL RROS. 

(District Court, S. D. New Yorli. Juiie 2, 1916.) 

No. 11/176. 

1. Patents <^=^?,2H — iNVENïioisr — Douiîle Use. 

Tlie l'iiilliiis patent, No. G2:'>.!)25, for a iinisic-caliiiiet, has, as an indis- 
pensable élément of eacli of the cUiiuis, a "séries of poekets or réceptacles 
adapted to reeeive tlie miisic-disks >vhen not in use," whicli pockets vvere 
old and perforni Jio différent finiction in conibination of tlie patent tliau 
in the old devices froni whicli they were taken, and showing only the 
required and selt-snsgested chunges neeessary to adapt thein to the uew 
and aualogous use, and the patent is void for lack of invention. 

2. Patents <2=5'528 — Validity and IxI'Ringeiiext — PnoNoaRAPii. 

The Hawtliorne patent, No. 671,025, clalui 5, for a phonograpli or grapho- 
plione witli the reeordiiig, reproducing, or sliaving device so adjusted as 
to adapt tliein to use witli sound record cyliuders of différent diauieters 
as limited by tlie prier art, held not infringed. 

.'i. Patents i&=27(1) — iNVENTiaN^DouBLE Use. 

The mère fact that a double use of an existing device produces clieap- 
ness or a better resuit, or lias a wider l'auge of use than before kno\^'n, 
does not, of itself, bring the new use within the domain of invention. 

\E(\. Note. — For other cases, see Patents, Cent. Dig. § 31 ; Dec. Dig. ®=3 
27(1).] 

4. Patents câ=>-'>2S — Invkntiox' — (iBamophone Needee Box. 

The Sheble patent, No. 730,169, for a graniophone needle box, in view 
of the prier art, ia void for lack of patentable invention, and also for 
lack of co-operative relation between the parts of the conibination. 

5. Patents i©=5328 — Validity and Infringement — Talking-Maciiine. 

The Emerson patent. No. 777,615, for a disk taiking-machine, adapted 
for reproducing from records of both the zigzag and up and dowu types, 
as limited by the prier art, held not infringed. 

6. Patents <S=532S — Vaeidity and Infringement — Graphopiione Eepeo- 

DUCER. 

ïhe Macdonald patent, No. 830,446, for a graphophone reproducer, as 
limited by the prior art and the proceedings in the Patent Office, held 
net infringed. 

7. Patents ®=3l68(2) — Construction — Rejection or Claims. 

Where claims are rejected by tlie Patent Office on référence to prior de- 
vices and others substltuted by the applicant, the claims as allowed, must 
be interpreted with référence to the rejected claims, and cannot be con- 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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strued to cover either what was rejected or was disclosed by the référ- 
ences. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 244; Dec. Dig. 
<©=168(2).] 

8. Patents ®=î328 — Infeingement — Talking-M.^ciiine. 

The Kraemer i)atent, No. 890,874, for a talking-niachine, relating par- 
ticularly to the iiiauner in whicU the soiind boxes are connected to the 
Sound conveylng and amplifyhig devices, Uinited as it uiust be to avoid 
anticipation by the prior art, iield not Infringed. 

9. Pate?îts <®=>.58 — Antictpatidk — Fokeign Patent. 

While a United States patent imiy not be invalldated for anticipation 
by a foreign patent of prior date if the invention is shown to hâve been 
made by the American patentée before sueh date, the burden rests upon 
tlie patentée to establisli such priority beyond a reasonai)le doubt. 

[Kd. Note. — For other cases, see Patents, Cent. Dig. § 75 ; Dec. Dig. <@= 
58.] 

10. Patents ©^^328 — Infkingement — Talkino-Machine. 

The Macdonald patent, Xo. 957,094, for a talking-niachine of the disk 
type, in which the reproducer is carried at the end of a swlnging arm 
capable of movlng transversely across the face of the record during the 
act of reproduction, llmited as it nnist be to avoid anticipation by the 
Jetter patents. Nos. 750,977 and 770,188, hcld not infringed. 

11. Patents <@=»112(4) — Pkioeity of Invention — Peesumption fhom Déci- 
sion OF Patent Office. 

A décision of the Patent Office, deternilnlng ])riority in interférence pro- 
ceedings, is not binding upon the courts, anU not even of welglit as raising 
a presumption, where it was entered by cousent. 

(Ed. Note. — For other cases, see Patents, Cent. Dig. § 165 ; Dec. Dig. 
«=>112(4).:| 

In Equity. Suit by the American Graphophone Company against 
Gimbel Bros. On final hearing. Decree for défendant. 

C. A. L,. Massie and Ralph L. Scott, both of New York City, for 
plaintiff. 

Charles N. Butler, of Philadelphia, Pa., for défendant. 

THOMAS, District Judge. This is the usual bill in equity, charg- 
ing the défendant with infringement by sale of a talking-machine 
known as "The Keen-O-Phone" of seven letters patent of the United 
States, as follows : The Phillips patent. No. 623,925, dated Septem- 
ber 12, 1899; the Hawthorne patent. No. 671,625, dated April 9, 
1901 ; the Sheble patent. No. 730,169, dated June 2, 1903 ; the Emer- 
son patent, No. 777,615, dated December 13, 1904; the Macdonald 
patent, No. 830,446, dated September 4, 1906; the Kraemer patent. 
No. 899,874, dated September 29, 1908; and thp Macdonald patent. 
No. 957,694, dated May 10, 1910. The bill charges that the alleged 
inventions described in the patents are capable of conjoint use, and 
are conjointly used by the défendant, and this allégation is not con- 
troverted. The answer dénies the validity and infringement of each 
of the patents. 

/. The Phillips Patent, No. 632,925. 

[1] The invention of this patent is described in the spécification as 
relating — 

(S^^For otjber cases see same topic & KEY-NUivïBER in ail Key-Numbered Digests & Indexes 
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"ta a new and usefiil music-cablnet designed for use in connection wlth a 
muslc-producing mechanism; and the objects of the invention are: First, to 
fumisli a new and improved case or cabinet for supporting tlie meclianism 
sucJi as is ordinarily used in music-boxes, and at the sauie tlme to furnlsh 
pocUets or réceptacles, for the disks or tune-shects used in connection with 
such music-boxes and for sheets of music, if required; and, second, to so con- 
struct the cabinet as to give improved tone to the music of the character 
described," and "is adapted for use in connection v^'ith that class of musical 
instruments whicli are worked automatically and whicli use a music-dlsk 
or tune-sheet which is adapted to revolve, bringiug either openings or projec- 
tions in contact witli the Angers or operating comb-teeth." 

The patent contains two claims, and infringement of each of them 
is charged. Thèse claims are as f ollows : 

"1. In a music-cabinet, the combination of a séries of pockets or récepta- 
cles adapted to receire the music-disks when not in use, a sounding-board 
jilaced above such réceptacles, a horizontal partition above the said sounding- 
board, a space between said horizontal partitions and said sounding-board 
for the réception of the operating mechanism, and a space above said horizon- 
tal partition In whlcli latter space the music-disk is adapted to revolve. 

"2. The combination of a séries of pockets or réceptacles adapted to recelve 
the music-disks vchen not In use, a sounding-board above said pockets or ré- 
ceptacles, an arch E, a horizontal partition above the arch E, said arch E 
extending from the sounding-board to the said partition, a space between 
the partition and the sounding-board for the réception of the operating 
medianism, a space above said horizontal partition for the réception of the 
disks when In opération, a door adapted to close said pockets or réceptacles 
which recelve the jnusie-disks when not in use, and a lid adapted to close the 
space above the horizontal partition, ail substantially as described." 

The défendant has introduced in évidence several prier patents and 
several prior uses showing musical constructions and pockets for hold- 
ing music upon which it bases the contention : First, that the claims of 
the patent are simply a bringing into juxtaposition of old devices from 
the prior art; and, second, that when so brought together in the pat- 
ent in suit, there is no co-operation or coaction between them, and no 
double effect is produced or double duty performed by the coiiibined 
resuit. The test in ail cases of this kind is, Does the resuit corne from 
the combined efïect of the several parts, or simply from the separate 
action of each? If the former, it is patentable; if the latter, it is not. 
Reckendorfer v. Faber, 92 U. S. 347, 23 L. Ed. 719; Pickering v. 
McCullotigh, 104 U. S. 318, 26 L. Ed. 749; Barnes v. Vandyck- 
Churchill Co., 213 Fed. 636, 130 C. C. A. 300; Regina Co. v. New 
Century Music Box Co. (C. C.) 138 Fed. 903; Hailes v. Van Wormer, 
20 Wall. 353, 22 L. Ed. 241. 

It does not appear that the claimed "séries of pockets or réceptacles 
adapted to receive the music-disks when not in use," which is an 
indispensable élément of each of the claims, bas any functional rela- 
tion to the "sounding-board" or "the space between said horizontal 
partition and said sounding-board for the réception of the operating 
mechanism," or the "space above said horizontal partition in which 
latter space the music-disk is adapted to revolve." 

Furthermore, "the séries of pockets or réceptacles adapted to receive 
the music-disks when not in use" are confessedly old, and perform 
no dififerent function in the combination of the patent in suit than 
they did in the old devices from which they were taken, and, the case 
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is clearly the adaptation of an old device to an analogous purpose in 
practically the same art, with the required and self-suggested changes. 
If it is, it is clearly a double use, and not patentable. Brown et al. 
V. Piper, 91 U. S. 37, 23 L. Ed. 200; Atlantic Works v. Brady, 107 
U. S. 192, 2 Sup. Ct. 225, 27 L. Ed. 438; Seiler v. Fuller & Johnson 
Mfg. Co., 121 Fed. 85, 57 C. C. A. 339; Western Electric Co. v. U 
Rue, 139 U. S. 601, 11 Sup. Ct. 670, 35 L. Ed. 294. 

//. The Haivthorne Patent, No. 671,625. 

[2] The invention of this patent relates "to phonographs, grapho- 
phones, and similar machines the object being to secure adjustments of 
the recorder, reproducer, and shaving knife relatively to the phono- 
gram blank or the sound record cylinder." The purposes of the pat- 
entée are explained by his description in his spécification, as follows : 

"It is évident from tlie construction that whatever may be the diameter 
of the sound-record cylinder the recorder, reproducer, or shaving-knife car- 
ried by the bracket D' may be adjusted radially of said cylinder to accommo- 
date any one of said, déviées to a cylinder of greater or less diameter. Thus 
if the machine bas been in use with a plionogram or cylinder of small diame- 
ter and it is desired to use one of greater diameter or one that is commonly 
known as 'concert size' the recorder, reproducer, or shaving-knife may be 
adjusted radially outward to accommodate said device to the larger phono- 
gram or cylinder. Of course a reverse adjustment may be used when chang- 
ing from a large to a smaller phonogram or cylinder. It will also be seen that 
according to the construction above described the recorder, reproducer, or 
shaving-knife may be adjusted lengthwise of the arm B, according to the 
character of the record to be made or reproduced. For example, if a light 
engraving of the sound-record is rwiuired, a better resuit is obtained by placing 
the reeorder substantially in the position shown in Fig. 1, and the reproducer 
should occupy the same position when it is in use. If a heavy engraving is 
required, such as a record of a band, it is better to place the recorder at the 
riglit-hand end of arm B, or at the back of the phonogram-blank, as in such 
position the limiting-weight or the weight of the diaphragm bears heavier on 
the recording-stylus, and hence a deeper eut will be made. 

"With the heavy engraving the reproducer may be thrown to the back of 
the phonogram, and thus the angle best suited to a proper reproduction secur- 
ed. Again, it may be found désirable to place the recorder or reproducer at 
the front of the cylinder for certain records. With the présent form of ad- 
justment it is possible, by moving the recorder or reproducer along the arm 
B, to ascertain precisely the position of the said devices or either of them, 
best suited to the work required." 

Only the fifth claim of this patent is in issue, and it is as follows : 

"5. In a phonograph or graphoplione comprising a sound-record cylinder, 
an arm sui)ported on the frame of tlie machine, and embracing the sound- 
record cylinder, a recording, reproduclng, or sliaving device supported on said 
arm, and means to adjust said devices lengthwise of said arin, substantially 
as described." 

[3] The substantial défense of this claim is that the patent is for a 
cylinder machine, and that the claim in controversy is specifically lim- 
ited to a cylinder machine, and by its definite terms to a "phonograph 
or graphophone comprising a sound-record cylinder," while the de- 
fendant's machine is one having a spiral record or a flat disk, and that 
the patent shows and describes a circular supporting arm, B, "curved 
on the arc of a circle so as to be concentric with the sound-record 
cylinder," without which the machine would be inoperative, and that 
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the claim in controversy is limited to this "arm supported on the 
frame of the machine and comprising this sound record cylinder," and 
that as defendant's machiné has no élément that corresponds either 
in structure, opération, or resuit to this arm, there is no infringement. 
The Hawthorne patent clearly belongs to the type shovvn in Edison 
patents, No. 465,972, No. 610,706, and No. 437,426, on which Haw- 
thorne has placed the type of device shown in the patent to White, 
No. 467,530. Whether or not White in his patent. No. 467,530, spe- 
cifically describes the use or purpose described by Hawthorne, I think 
it is reasonably clear that the White device is adapted for performing 
the same purpose as is performed by Hawthorne. Undoubtedly a pat- 
entée is entitled to ail the uses to which a device can be put, as is the 
public, but there is clearly, under the authorities, no patentable novelty 
in a particular double use of an existing device, and the mère fact 
that the double use produces cheapness, or a better resuit, or has 
wider range of use than before known, does not, of itself, bring the 
new use within the domain of invention as is recognized by the courts. 
Reckendorfer v. Faber, supra; Lovell Mfg. Co. v. Cary, 147 U. S. 
623, 13 Sup. Ct. 472, 37 L. Ed. 307. And manifestly, if the Hawthorne 
claim in suit could be expanded to cover defendant's construction, it 
would include and therefore be invalidated by White and Edison, 
upon the well-settled principle that that which infringes if later antici- 
pâtes if earlier. Miller v. Eagle Mfg. Co., 151 U. S. 186, 14 Sup. 
Ct. 310, 38 L. Ed. 121. 

Moreover, the claim in controversy cannot be reconstructed to in- 
clude the alleged infringement in view of the, prior art, as is illustrated 
by the patent to Berliner, No. 564,586, the structure of which bears 
substantially the same relation to the Hawthorne device as does the 
defendant's, to wit, Berliner's sleeve S7 in which is adjustably tele- 
scoped the arm 36, having fixed thereto the sound-box 31, corresponds 
approximately to defendant's journaled tone-arm having adjustably 
telescoped therein the tone-arm section fixed to the sound-box. 

My conclusion therefore is that, in view of the secondary character 
of the patented invention as recited in claim 5, this claim cannot be 
so extended as to include the defendant's device. In order to sustain 
the charge of infringement, substantial identity between the éléments 
of the combination must be found in their capacity to do the same 
work in substantially the same way, and it is not sufficient to say that 
they will do one part of their work in substantially the same way. 
If the différences in organization introduce différent modes of opéra- 
tion except in a single instance and the identity is partial and incom- 
plète instead of gênerai, there is no infringement. W'estinghouse Air 
Brake Co. v. N. Y. Air Brake Co., 119 Fed. 874, 56 C. C. A. 404. 

There is nothing in the plaintiff's contention to justify the claim 
that the weight of the arm B is communicated to the stylus, or that 
such arm oscillâtes with the stylus, and indeed such a construction of 
the patent does not seem to be tenable in view of the description and 
drawings, by which the weight of the arm B must be carried by the 
rods A and /, the arm having the roller which runs on the front rod, 
and being raised with the arm to clear the cylinder of the tools by 
turning a spring pressed cam screw. 
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///. The Sheble Patent, No. 780,169. 

[4] The invention described in this patent, according to the spécifica- 
tion — 

"has relation to gramophone-needle boxes, and bas for Its ob.iect the provision 
of a box or case of novel form adapted to contain new needles and old ones 
In separate compartments, se that tlie new needles may be easily and quickly 
pieked ont of the case and the old needles deposited therein and malntained 
in a separate compartment, wlthout danger of getting them mixed or of mls- 
taklng one kind for the other. 

"The needles used ou gramophones aud like Instruments are minute objects, 
and, being subjected to wear and damage, must be removed and replaced from 
time to time, and as It is désirable to préserve the old needles, It is necessary 
in order to avoid the tedious and dirficult opération of picking out a new 
needle from a mass of new and old ones mixed together, to keep them In 
separate réceptacles, or at least in separate compartments in a single ré- 
ceptacle. If kept in boxes or drawers having vertical sides and a flat bottom, 
the needles, or some of them, will lodge in the angles of the box and prove 
aggravatlngly hard to find and plck up. 

"In carrying my invention into efCect I provide a neat compact box made of 
two pièces of wood hing«d together, one formlng the body and the other the 
lid of the box, and I form in the body part a plurality of concave or seml- 
spherical or ^milarly-shaped cavities having concave bottoms, and I fit a 
flat disk wlth a central hole in a groove at the edge of one of said cavities, so 
that it will be flush wlOi the upper surface of the body of the box, or nearly 
so. The Hd of the box, which is a single flat pièce, shuts down tightly on 
the body, and completely closes the concave cavities and is secured in its 
closed positimi by a sprlng-catch and prevents the needles from falling out of 
the respective carlties in which they are contained or becoming mixed with 
the needles in the othw cavity." 

Both daims of the patent are in issue and are as f ollows : 

"1. A gramophone-needle box composed of a bloek having separate cavities 
for the réception of old and new needles, a lid adapted to close both cavities 
and a disk covering one of said cavities and having a hole in its center, where- 
by one cavity is left uncovered when the lid is opened, substantially as de- 
scribed. 

"2. In a gramophone-needle box, the combination wlth the body of the box, 
composed of a single block of wood having two concave cavities in its upper 
surface, one of said cavities being formed with a grooved edge, of a disk fitted 
In said groove and formed with a central hole and a lid hinged to the body 
of the box and adapted to tightly close both cavities, substantially as 
described." 

The défendant, in its alleged infringing device, does not use "a 
gramophone-needle box" or "a lid adapted to dose both cavities," or 
a lid "whereby one cavity is left uncovered when the lid is open," or 
a box or lid "substantially as described," as required by claim 1 ; and 
it does not use a "gramophone-needle box" having "a lid hinged to 
the body of the box and adapted to tightly close both cavities," or the 
construction substantially as described in claim 2. The essential char- 
acteristic of each of the claims of the patent is "a gramophone-needle 
box" having the characteristics recited in each of the claims. 

The construction of thèse claims must be determined by the state of 
the art and what occurred in the Patent Office. An examination of 
the file wrapper and contents shows that the case turned in the Patent 
Office on the lid construction recited in the spécification of the patent 
already quoted from, and that in carrying the invention into efifect the 
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inventer provided "a neat, compact box made of two pièces of wood 
hinged together, one forming the body, and the other the lid of the 
box," and that "the lid of the box, which is a single, flat pièce, shuts 
down tightly on the body, and completely closes the concave cavity, 
and is secured in this closed position by a spring-catch, and prevents 
the needles from falling out of the respective cavities in which they 
are contained, or becoming mixed with the needles in the other cavity." 
The application was rejected by the examiner, whereupon the patentée 
distinguished his case from the références by stating distincdy that 
"applicant's box is fitted with a flat, hinged lid, which tightly closes 
both cavities and prevents the needles in one cavity from becoming 
mixed with the needles in the other." 

Undoubtedly if an inventer présents a broad claim and strikes it 
out and then présents and obtains an equally broad claim, he loses 
no right by such action, and may justly claim that his allowed claim is 
a broad one and hâve relief accordingly, but the case does not fall 
within that rule. There was hère clearly an express limitation to 
spécifie means and construction as a condition précèdent of obtaining 
the grant. The différence between the application as made and as 
allowed consisted of something more than mère changes of expression 
for substantially the sanie meaning, and to give the patent the broad 
construction contended for would be directly in the teeth ôf the well- 
settled rule that where an inventer seeks a broad claim which is re- 
fused, in which refusai he acquiesces, substituting therefor a nar- 
rower claim, he cannot be heard to insist that the construction of the 
claim allowed shall cover that which lias been previously rejected. 
Computing Scale Ce. v. Automatic Scale Ce., 204 U. S. 609, 27 Sup. 
Ct. 307, 51 L. Ed. 645; Hubbell v. United States, 179 U. S. 77, 80, 
21 Sup. Ct. 24, 45 L. Ed. 95 ; Corbin Cabinet Leck Co. v. Eagle Lock 
Co., 150 U. S. 38, 40, 14 Sup. Ct. 28, 37 L. Ed. 989; Knapp v. Morss, 
150 U. S. 221, 227, 14 Sup. Ct. 81, 37 L. Ed. 1059; Winchester Re- 
peating Arms Co. v. Peters Cartridge Co., 184 Fed. 333, 106 C. C. 
A. 363. 

This view of the patent is supported by the patent to Waite, No. 
367,941, and the patent to Garson, No. 305,171, and the patent to 
Cogswell, No. 186,307, which the défendant bas ofïered in évidence 
as part of the prior art. Waite and Garson each show it to hâve 
been old prior to the patent in suit to use a box having two compart- 
ments for différent articles and a hinged lid fer tightly clesing both 
compartments, as, indeed, does Cogswell in his patent. The Simonds 
patent. No. 248,617, shows a box having two concave compartments 
for holding matches and burnt sticks, and Utley's patent, No. 121,069, 
shows boxes comprising compartments containing concave cavities 
in conibination with hinged lids for tightly closing the same, the hinged 
lid having a second concave cavity for holding water. The Valentine 
patent. No. 187,434, shows boxes having a box containing a concaved 
cavity covered by a lid. 

I am forced to the conclusion that in view of the prior art, what 
Sheble did was, broadly construed, within the circle of what was 
well known before, and belonged to the public, and ail that Sheble did 
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was to apply an old process to a new subject without any exercise 
of the inventive faculty, and without the development of any idea 
which can be termed new or original. If this was ail that he did, cer- 
tainly there is no patentable novelty, in view of the authorities cited. 
Furthermore, there is no co-operative relation or combination be- 
tween the ring D for the cavity C and the cavity B, and between the 
ring D and the lid E, and between the two cavities B and C, as is 
required by the patent law. Reckendorfer v. Faber, supra ; Pickering 
V. McCuUough, supra; Cameron S'eptic Tank Co. v. Village of Sara- 
toga Springs (C. C.) 151 Fed. 242; Dodge Cold Storage Co. v, N. Y. 
Cent. & H. R. R. Ce, 150 Fed. 738, 80 C. C. A. 404. 

IV. The Emerson Patent, No. 777,615. 

[5] The patent relates, as the spécification states — 
"to disk talking-machines in which the sound-box, with its diaphragm and 
reproducing-stylus, is carried by a swinging arm pivoted some distance away 
fromthe turn-table and Is fed across the disk by the record-groove itself. The 
sound-records commonly employed with this type of machine contain the 
record-groove in the form of grooves of uniform depth, containlng latéral undu- 
lations corresponding to the sound-waves. The sound-box is arrangea so that 
its diaphragm is at right angles to the disk ; that is, vertical. Another form 
of sound-record contain s the record in the form of a groove of varylng depth, 
the irregularities consisting of vertical undulations corresponding to sound- 
waves. The first-mentioned records are conveniently spoken of as 'zigzag' 
records. The other type I shall refer to as 'up and down' or 'vertical.' 

"The object of the présent invention is to adapt a talking-machine for re- 
producing from records of either type. 

"The Invention consists in provlding means for supporting the sound-box 
interchangeably, so that its diaphragm may lie either practically parallel 
with the record-disk or at right angles thereto and in adding a small attach- 
ment in place of the ordinary needle." 

This patent contains five claims, but the charge of infringement is 
restricted to claims 3 and 5, which are as follows : 

"3. The combination of a sound-box and means for supporting it inter- 
changeably with its diaphragm either parallel to or at right angles to the 
surface of the sound-record." 

"5. The combination with a sound-box and Its diaphragm, of supporting 
means therefor that holds said diaphragm in operative position for a laterally- 
vibrating stylus, said means being adjustable to présent sald diaphragm in 
another position operative for a vertically-vibratlng stylus." 

The issues involved in this patent are, broadly speaking, the same 
as those involved in the prior patents under considération, and présent 
the questions of anticipation, aggregation, want of patentable novelty, 
and noninfringement. Berliner's patent. No. 564,586, clearly shows 
a vertically adjustable horizontal bearing, provided with an unnum- 
bered set screw, which corresponds to the horizontal bearing provided 
with a set screw shown and described in the patent in suit. 

Berliner bas the horizontal arm which turns in a bearing where it 
is fixed by a set screw when adjusted, and the arm is provided with 
an eye or ring. The corresponding horizontal arm, which turns in 
the bearing where it is fixed by the set screw when adjusted as shown 
in the patent in suit, and the arm of the patent in suit, is provided 
with an unlettered eye or "usual split ring." Berliner also bas a sound- 
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box or case and a rigid tube projecting from one side of the case, com- 
mencing with a flexible tube, and this flexible tube turns in a ring. 
Emerson has a corresponding sound-box or case and a rigid tube 
projecting from one side of the case, connected with the flexible tube, 
and this tube terminâtes in a ring at the end of an arm. Berliner"s 
sound-box placed vertically is provided with an eye and stylus for 
his laterally undulating records, and Emerson has a corresponding 
sound-box placed vertically and provided with a stylus. The only 
différence between Berliner and the patent in suit is that Berliner does 
not show the "L-shaped or angular device" of the patent in suit for 
playing the vertically undulating record, but the défendant, in its in- 
fringement, does not hâve this "L-shaped or angular device" required 
for the second adjustment of the Emerson device, for défendant uses 
the same stylus for both records. Emerson and Berliner both seem 
to be in the same position with respect of providing means for per- 
mitting the sound-box as a whole to move vertically when used with 
a vertical undulating record, for Emerson neither shows nor describes 
any means for permitting the vertical oscillation of his sound-box, 
nor does he refer to the subject, but the means were at hand in the 
Bell & Tainter patent. No. 341,214. Moreover, sound-boxes adapted 
to be turned to différent positions for use with différent styli are shown 
in Thompson's British patent, No. 7,203 of 1898, and Schoenner's 
United States patent. No. 630,521. 

There is a further necessity for giving the claim of this patent a 
restricted construction, by reason of the patentee's action pending the 
application for the patent, where, to distinguish his claims from the 
patent to Clark & Johnson, No. 624,625, which had been cited as a 
référence, the patentée said : 

"Obvlously this old construction is not capable of belng adjusted so as to 
présent the diaphragm liorizontally" 

—and his subséquent insertion of the f ollowing claim : 

"The coinbination of a sound-box and means for suiiporting it interchange- 
able' in différent positions as and for the i)uri)ose deseribed" 

■ — which was rejected upon référence to the Edison patent. No. 605,667, 
and canceled by the applicant. 

I am therefore forced to the conclusion that if thèse claims are 
broadly construed, they are met by the prior art, and if narrowly con- 
strued they are not infringed. 

V. The Macdonald Patent, No. 830MC'- 
[G] The invention of this patent relates more particularly to the 
reproducer of a graphophone, and has for one of its objects the adapta- 
tion of what are called "pivot point" reproducers for use with records 
of varying depth. It contains five claims, of which the fourth and 
fifth are alone in issue. Thèse claims are as follows : 

"4. ïhe conibinatlon of a sound-record with a sound-reproducer having a 
casing, a sound-conveylng tube or chamber, a diaphragm disposed obllquely 
to the tube or chamber, a stylus-lever fulcrumed between its ends on said 
casing and having one arm engaging the diaphragm, and a stylus on the other 
arm vibrating perpendicular to the record. 
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"5. The combination of a sound-record with a sound-reproducer having a 
casing, a sound-conveying tube or chamber, a diaphragm disposed obliquely 
to the tube or chamber, a stylus-lever pivoted between its ends on said casing 
and having one arm engaging the diaphragm, and a stylus on the other arm 
vibrating perpendicular to the record." 

Pending the proceedings in the Patent Office daims 4 and 5 were 
inserted in lieu of and to distinguish them from the following original 
claims 4 and 5, which had been rejected : 

"4. A sound-reproducer having a sound-conveying tube, a diaphragm and 
Sound chamber disposed obliquely to the axis of said tube, and a stylus-carry- 
ing lever and stylus. 

"5. A sound-reproducer having a sound-conveying tube, a diaphragm and 
sound-chaniber disposed obliquely to the axis of said tube, and a stylus carry- 
Ing lever fulcrumed upon pivot points, and a stylus." 

The applicant acquiesced in the rejection, and amended his claims by 
substituting the présent claims 4 and 5, and to distinguish the présent 
claims, which were subsequently allowed, in a letter to the Patent 
Office eniphasized the importance of the perpendicularity, not of the 
stylus plane, but of the stylus, by stating that : 

"In vertically undulating records this vibration of the stylus perpendicular 
to the record is qulte désirable, as is also the oblique diaphragm, which most 
nearly resembles the ear-drum in its relation to the sound conducting tube." 

[7] It is fairly évident, from an examination of the file wrapper 
and contents of this patent, that the assertion of this relationship car- 
ried the claims through. If that be so, the claims as allowed must be 
read and interpreted with référence to the rejected claims, and cannot 
be so construed as to cover either what was rejected by the Patent 
Office or disclosed by prior devices, and the patentée is estopped from 
maintaining that the amended claim covers the combination shown in 
the références, and from claiming a construction of the breadth of 
the claim that was rejected. Computing Scale Co. v. Automatic Scale 
Co., supra. So that the only question is whether the défendant uses 
either of the characteristic features of the spécification and claims as 
limited and accepted by the patentée. I do not think that it does. The 
défendant uses the type of stylus-lever and stylus both parallel to the 
diaphragm as shown in the Clark & Johnson patent. No. 624,625, and 
which was referred to by the Patent Office as anticipating claims 4 
and 5 as originally drawn, and from which it was necessary to dis- 
tinguish Macdonald's claims in order to secure their allowance. 

Moreover, the defendant's diaphragm is not oblique to a straight or 
any tone-arm section or sound-conveying tube connected with a dia- 
phragm chamber as is required by the description and claims of the 
patent in suit, and in defendant's infringing device the section of the 
tone-arm or conveying tube directly connected with the sound-box or 
diaphragm chamber is at right angles to the diaphragm and is con- 
nected with the second section, which is parallel to the diaphragm. I 
do not think there is sufficient identity between the Macdonald patent 
in suit and the defendant's machine to support the charge of infringe- 
ment. Noninterchangeability of parts is universally recognized as 
strongly tending to négative infringement. The fact that the alleged 
234 F.— 23 
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infringing device may effect the same resuit does not always déter- 
mine the question of inf ringement. The rule on this point is concisely 
stated by the Suprême Court in Westinghouse v. Boyden Power Brake 
Co., 170 U. S. 537, 569, 18 Sup. Ct. 707, 723 (42 h. Ed. 1136) : 

"But, after ail, even if the patent for a machine be a pioneer, the alleged in- 
fringer must hâve doue somethlng more than reach the same resuit. He 
must hâve reached it by substantially the same or similar means, or the rule 
that the function of a machine cannot be patented is of no practlcal value. 
To say that the patentée of a pioneer invention for a new meehanism is en- 
titled to every mechanieal device which produces the same resuit is to hold, 
in other language, that he is entitled to patent his function. Mère varia- 
tions of form may be disregarded, but the substance of the invention must be 
there." 

The conclusion is that infringement of this patent cannot be found 
without giving to the claims in suit a construction of the breadth of 
those rejected and withdrawn from which the claims in controversy 
were distinguished because of this "vibrating of the stylus perpendic- 
ular to the record." Moreover, the Butterworth patent. No. 707,204, 
the Emerson patent. No. 777,615 (one of the patents in suit), and the 
Clark & Johnson patent, No. 624,625, manifestly narrow the range of 
patentable novelty in the patent in suit, and limit Macdonald to a 
stylus disposed of at right angles to a stylus lever and diaphragm so 
that a broad construction of claims 4 and 5 of Macdonald's patent 
would amount to nothing more than the substitution of Clark & John- 
son's stylus lever (of the same order as that of Macdonald) and stylus 
for the stylus shown in the Butterworth patent. 

Then, too, the Eldred patent, No. 657,731, and the Bell & Tainter 
patent, No. 341,214, must be taken as a bar to any actual invention 
by Macdonald broadly construed, so that the conclusion is still more 
imperative, in view of thèse références, that the claims must be lim- 
ited to the meehanism shown and described, if ground should be found 
for sustaining them. 

VI. The Kraemer Patent, No. 899, 87^. 

[8] The invention of this patent, as is stated in the spécification — ■ 

"relates to talking-machines, and has référence particularly to the manner in 
■which the sound-boxes of such machines are connected to the sound-conveylng 
and amplifying devlces thereof . 

"As is well known, record-tablets for the mechanieal reproduction of re- 
corded sounds, whether of cylinder, disk, or other form, are of two types, de- 
pending on the character of the undulations of the recortl-groove, thèse being 
termed the vertically undulating and the laterally undulating types. For 
reproducing sounds from thèse two types of record-tablets, machines differing 
in construction hâve heretofore been required, so that a person having but 
one machine could use only records of one of thèse two types. 

"The object of my invention is to provide a talking-machine so constructed 
that it may be used to reproduce sounds from either of thèse two types of 
records, differing in the character of the sound-undulations of the record- 
groove. This is accomplished by providing a sound-box which is arranged to 
assume either of two operative positions, in one of which the stj'lus pf the 
sound-box will co-operate with a record of the vertically undulating type to 
reproduce the recorded sounds, and in the other of which it wlU co-operate 
with a record of the laterally undulating type. Thus, the sound-conveylng de- 
vice of the talking-machine, consistlng of either an amplifying horn alone or 
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a combined horn and tone-arm, may hâve a joint therein, permitting movement 
of the sound-box to either of its two positions. 

"In the preferred embodiment of the Invention, a tone-arm is employed, and 
a joint is provided near the free end thereof, such that the sound-box may be 
moved from one operative position to a second operatlve position In whieh its 
dlaphragm is dlsposed at a right angle to the plane of the diaphragm when 
the box is m the first position." 

It contains seven daims, ail of which are in issue, and which are as 
f ollows ; 

"1. In a talklng-machlne, a sound-box havlng a dlaphragm and a tubular 
connection thereto for carrylng sounds, sald connection having a joint there- 
in permitting movement of the sound-box to either of two operatlve positions, 
a single stylus being adapted to vibrate the diaphragm in either of sald posi- 
tions and said stylus projectlng in substantially the same direction from the 
sound-box in both of said positions, substantially as set forth. 

"2. In a talking-machlne, a sound-conveylng tube, and a sound-box pivotally 
mounted thereon and provided vv-ith a single stylus, said box being movable 
about the pivotai axis through ninety degrees to carry it to either of two oper- 
ative positions, in both of which said stylus projects in substantially the same 
direction from the sound-box, substantially as set forth. 

"3. In a talking-machlne, a sound-conveying tube and a sound-box having a 
diaphragm mounted on said tube and movable from a position in whieh the 
diaphragm is parallel to the axis of the tube to a position in which the dia- 
phragm extends across said axis, substantially as set forth. 

"4. In a talking-machine, a sound-conveying tube, a sound-box having a 
single stylus, and two telescoping tubular pièces, one on said tube and the 
other on said box, permitting movement of the sound-box relatively to the 
tube to either of two operative positions, in both of which sald stylus projects 
In substantially the same direction from the sound-box, substantially as set 
forth. 

"5. In a talklng-machlne, a sound-conveylng tube, a sound-box having a 
single stylus, two telescoping tubular pièces, one on said tube and the other 
on said box, permitting movement of the sound-box relatively to the tube to 
either of two operative positions in both of which said stylus projects in sub- 
stantially the same direction from the sound-box, and a pin on one of said 
pièces entering a slot in the other, substantially as set forth. 

"6. In a talking-machine, a sound-conveylng tube having a tubular portion 
at its end tumed at an acute angle to the axis of the tube, and a sound-box 
having a stylus pivotally mounted on said portion and adapted to be turned 
about the same to either of two operative positions, substantially as set forth. 

"7. In a talking-machine, a sound-conveying tube having a tubular portion 
at its end, turned at an angle to the axis of the tube, and a sound-box having 
a stylus and a tubular pièce fixed to the box and telescoping with said por- 
tion to permit tuming the sound-box relatively to said tube to either of two oper- 
atlve positions, in both of which the stylus of the sound-box projects in sub- 
stantially the same direction from the sound-box, substantially as set forth." 

[9] The prior patents put in évidence as either anticipating or lim- 
iting are: (1) A French patent, No. 381,305, to Deutsche Telephon- 
werke (published January 9, 1908), showing and describing a structure 
comprising substantially the same means as Kraemer's for effecting the 
same purpose in substantially the same way, although there is a dif- 
férence of mechanical détails ; and (2) the Bontchev patent, Second 
Addition, No. 8,101, published January 8, 1908, which shows a struc- 
ture in which a hinge may be placed in the middle like that of a struc- 
ture similar to the defendant's machine in which the sound-box turns 
on a pintle or hinge extended through the axis of a joint in the tube, 
and which also has a sharp elbow between the hinged sections of the 
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tone-arm. Thèse foreign patents clearly antedate the patent in suit, 
and while a patent may not be invalidated for anticipation by a foreign 
patent of prior date if the invention is shown to hâve been made by 
the American patentée before such date, yet where anticipation is 
otherwise clear, the burden rests upon the patentée of the United 
States patent to establish such priority beyond a reasonable doubt. 
Colunibus Chain Co. v. Standard Chain Co., 148 Fed. 622,_ 78 C. C. 
A. 394. I am inclined to the view that Kraemer's claims, if broadly 
construed so as to include the defendant's device, are anticipated by 
thèse foreign patents, and that, if not so anticipated, the claims must 
be so directly limited to their spécifie construction as not to include 
what the défendant uses. It is difficult to reach the conclusion that 
thèse foreign patents do not contain an adéquate description of a 
structure which anticipâtes the Kraemer construction, broadly con- 
strued. Each of thèse foreign patents has the telescoping tubular 
pièces required by Kraemer's claims 4, 5, and 7. If "telescoping" is 
construed broadly enough to cover a construction différent from the 
longitudinal movement of the one tube parallel to the axis of the other, 
as in the collapsing or expanding movement of the sections of a téle- 
scope, Kraemer's advance in the art was, at the most, a change of 
form of the machine, without a change of mode or opération as a re- 
suit, and the essential éléments of the telescoping seem to me to be 
found in thèse two foreign patents, so as to bring the Kraemer patent 
within the rule that a change of mechanical structure is not patentable 
unless it produces a new and entirely différent resuit. 

VIL The Macdonald Patent, Np. 957,69If. 

[10] This patent relates tO talking-machines, more particularly to 
the class known as disk machines in which the reproducer is carried 
at the end of a swinging arm which is capable of nioving transversely 
across the face of the record during the act of reproduction. The ob- 
ject of the invention as stated in the spécification — 

"is to iirovide a construction of swinging arm wliich sliall readlly respoud 
in a vertical direction to any irregularities in tlie surface of the tablet and at 
tlie sanie tinie be capable of treely moving transversely across the face of 
the record without the necessity of carrying or moving the usual horn, and at 
the same tiine be capable of transmittlng the sound vibrations from the hoUow 
swinging arm to the horn without loss or modification due to an imperfect or 
incomplète union between the swinging arm, which moves and the horn, 
which, during the act of reproduction, is stationary. 

"Moreover, tlie invention has for its object to provide a construction where- 
in the horn may be readily turned so as to direct the great volume of the 
Sound in any desired direction without the necessity of moving the machine, 
and, furthermore, of attaching the reproducer to the hollow swinging arm 
in such a way as to avoid the loss of sound vibrations or modifications there- 
of through the introduction of false vibrations. 

"With this ob,1ect in view the invention consists of the usual stationary sup- 
porting arm attached in any suitable manner to the machine casing, which 
supporting arm is provided with an annular ledge upon which rests a ring, 
free to turn in a horizontal plane on the ledge, the interlor face of the ring 
being eut on the Unes of a sphère VPhose center is the center of the ring, com- 
bined with a hollow reproducing arm having a spherical end of bearing fitting 
snugly within the spherical portion of the ring and capable of rocking in a 
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vertical plane about trunnions passing through tlie ring and into tlie spheri- 
cal i)ortlon of the swlnging arm. 

"Furtliermore, the invention consists in providing a flange on the base of 
the liorn whlch rests on a sultahle annular ledge Iti the stationary îsupporting 
arm, said flange belng engaged on its upper slde by a clauiphig ring secured 
to the stationary supporting arm by screws or other sultable devlces, the entire 
joint between the horn, the stationary arm, the ring and the hoUow swinglng 
arm belng treuted \vlth a nonfluld lubrlcant, sucli as petroleum jelly or the 
like, whereby the joint Is not only lubrlcated but Is also rendered air-tiglit, to 
the end that the sound vibrations are fully and completely transmltted from 
the hoUow arm to the horn without any escape or diminution thereof." 

The patent contains 12 claims, of which ail but the fifth, sixth, and 
seventh are in issue, and the claims in issue are as follows : 

"1. In a talking machine, the comblnatlon of a stationary supporting arm 
having a horizontal annular ledge, a ring restlng on said ledge and having 
its interior surface corresponding to a spherical zone whose center is the 
center of the ring, a hollow swinging arm carrylng the reproducer at oue end, 
the other end having its exterior surface in the form of a spherical zone tlttlng 
snugly wlthin said ring, and diametrically opposite trunnions engaglng said 
ring and hollow arm. 

"2. The comblnatlon of a swinging arm carrylng the reproducer at one end, 
a ring wlthin whlch the other end of the arm is joined on Unes corresponding 
t» a portion of the surface of a sphère, trunnions securlng said ring and arm 
together, and a stationary arm supporting said ring. 

"3. The comblnatlon of a swinging arm carrylng the reproducer at one end, 
a stationary arm, a ring mounted on said stationary arm to turn in a horizon- 
tal plane and trunnions Connecting the ring to the swinging arm to permit said 
arm to turn in a vertical plane. 

"4. The comblnatlon of a stationary arm, a substantially horizontal hollow 
swinging arm having a vertically extending elbow at one end and a repro- 
ducer at the other end, a horizontal ring jolnted to said elbow on spherical 
Unes, trunnions also Connecting said ring and elbow, and a stationary arm 
supporting said ring." 

"8. The comblnatlon of a swinging arm carrylng the reproducer at one end, 
a stationary arm having a clrcular opening i)rovided with a circular bearing 
upon its inner wall, supporting means supported by and to turn upon said 
bearing and horizontal trunnions supported by said means and engaglng said 
swinging arm at its other end to permit vertical movemeut of said swinging 
arm. 

"9. In a talking-machine the comblnatlon with a sound conveylng tube, a fixed 
support having a circular opening therein, a horizontal circular bearing pro- 
vided upon one of said parts, circular supporting means for said tube con- 
forming to said opening and tube and engaglng said bearing to support said 
tube and permit horizontal swinging movenient of said tube and opposite hori- 
zontal trunnions supported by said fixed sujiport to support said conveylng 
tube and to permit vertical swinging movement of said conveylng tube, 

"10. The comblnatlon of a swinging arm carrylng the reproducer at one 
end, a flxed support having a circular opening in which the other end of said 
arm is situated, supporting means interposed between the end of the arm 
situated wlthin said circular opening and said flxed support and movably 
engaglng one of said parts to permit the arm to turn in a horizontal plane, 
and a connection between said supporting means and the other of said parts 
to permit said arm to turn lu a vertical plane. 

"11. The comblnatlon of a swinging arm carrylng the reproducer at one end, 
a flxed support having a circular opening in which the other end of said arm 
is situated, supporting means interposed between the end of the arm situated 
wlthin said circular opening and said fixed support and movably engaglng 
one of said parts to permit the arm to turn in a horizontal plane, and trun- 
nions Connecting said supporting means with the other of said parts to permit 
said arm to turn in a vertical plane. 
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"12. The combination of a swinging arm carrying the reproducer at one 
end, a stetionary arm having a fixed support, aiid truimions seeured to the 
swinging arm and carried by the fixed support." 

An examination of the parts of the spécification quoted from shows 
that the machine to which thèse claims are drawn is for a previously 
known type of construction, and that it comprises a tone-arm supported 
at its upwardly extending rear end or elbow by an outwardly and up- 
wardly extending stationary arm, which "supports a movable horn." 
The substantial question in this patent turns upon the efifect of two pat- 
ents to Julius Jetter, No. 750,977, issued February 2, 1904, on an 
appHcation filed March 7, 1903, and No. 776,183, issued November 
29, 1904, on an application filed April 28, 1904. The application for 
the Macdonald patent in suit was filed May 23, 1905, and was issued 
May 10, 1910. Jetter's patent. No. 776,183, is a modification of an 
earlier patent to him, No. 750,977, and incorporâtes in the structure of 
the earlier patent a movement which apparently has the characteristic 
features of the device of the Macdonald patent in suit. Jetter's patent. 
No. 776,183, has on the rear end of its tone-arm a spherical bearing 
corresponding to the spherical bearing on the rear end of the tone-arm 
in suit. Jetter also shows in this patent a ring with a spherical in- 
terior surface of the bearing of Macdonald's patent, and a ring cor- 
responding to Macdonald's ring. Jetter has a casting fixed at the end 
of his stationary arm, and provided with an eye or cylindrical opening 
which corresponds to the eye or cylindrical opening at the top of 
Macdonald's arm. Jetter also shows in the patent, No. 776,183, trun- 
nions supported by a part engaging a ring, so that it is pivoted in cor- 
respondence with the trunnions in Macdonald's construction. It would 
seem that while Jetter's and Macdonald's trunnions connect différent 
parts, both provide for the latéral and vertical oscillation of the tube, 
and I think it can be fairly concluded that if Jetter's patents can be 
carried back of Macdonald's application, they either invalidate the pat- 
ent and its several claims, broadly construed, or else limit the claims 
so that the defendant's device does not infringe. Defendant's machine 
comprises a concealed horn wholly below the disk or horizontal parts 
of the machine below the turn-table ; a fixed cylindrical tube or socket 
extending through the deck into and forming the mouth of the horn, 
and having a flange screwed fast to the deck, a rotary, cylindrical tube, 
which turns in the fixed cyliiidrical tube or socket with a flange or 
saddle, which rests on the tube of the fixed cylindrical tube, and a 
tone-arm which has a downwardly extending rear end or elbow pro- 
vided with a spheroidal terminus, which is pivoted in the plain cylindri- 
cal flange or saddle at the top of the rotary tube; the saddle at the 
lower end of the tone-arm being wholly above the fixed tube or socket. 
If the construction of Jetter's patent is inverted, it vc'ill show substan- 
tially the construction of the defendant's machine as above described, 
excepting with respect of the différences in détail necessarily involved 
in the reversai of Jetter's construction for use with a horn below 
instead of above the tone-arm Connecting therewith and other détails 
common to Jetter and the patent in suit which the défendant does 
not employ. 
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Applying the well-established test that that which if later infringes 
anticipâtes if earlier (Miller v. Eagle Mfg. Co., supra), it must follow 
that the defendant's machine cannot infringe the Macdonald patent 
without holding Jetter's earlier device an anticipation, because Jetter's 
device is doser than defendant's to Macdonald's since Jetter and Mac- 
donald use the overhead horn with the corresponding détails of like 
function for Connecting the tone-arm therewith, while défendant has 
the concealed underneath horn permitting the omission of the détails 
required by Macdonald. Any ground of identity subsisting between 
the defendant's devices and those of the patent in suit is a ground of 
identity between the devices of the patent in suit and those shown in 
the Jetter patents. 

[11] The only question, theref ore, with respect of this patent is as 
to the effect of the proceedings in the Patent Office. The earlier Jetter 
patent was issued more than a year, and the later Jetter patent issued 
more than six months, before the application for the patent in suit was 
filed. Macdonald lias introduced no proofs attempting to carry his 
invention back of the date of his application, and the plaintifif relies 
solely on a consent decree entered in the Patent Office which purports 
to establish priority to Macdonald. There is no estoppel arising from 
a décision in interférence proceedings in the Patent Office which is 
binding upon the courts. Such décision is not res judicata; it simply 
raises a presumption which is for the losing party to overcome. The 
only issue in interférence is one of .priority. While an interférence 
décision may, in certain cases, be persuasive, it is not to be allowed to 
prevail over other considérations which may control. ElHott & Co. v. 
Youngstown Car Mfg. Co., 181 Fed. 345, 104 C. C. A. 175. Macdonald 
reduced his invention to practice when he filed with the Patent Office 
an application containing spécifications so careful, exact, and complète 
that one skilled in the art could, by merely following their construc- 
tion, produce a machine which will meet the description and produce 
the results asserted for it by the application. Bâtes v. Coe, 98 U; S. 
31, 25 L. Ed. 68; Sundh Electric Co. v. Interborough Rapid Transit 
Co., 198 Fed. 94, 117 C. C. A. 280. And there is nothing on which 
Macdonald can be given a date as earJy as Jetter's patent. No. 750,977. 
His patent. No. 776,183, was not involved in the interférence, and 
it was issued by the Patent Office prior to the date of the Macdonald 
application, and by its grant it is presumptively an invention anticipat- 
ing Macdonald, which presumption could not be overcome by introduc- 
ing the examiner's décision, if on the merits. It has been held in this 
circuit by Judge Townsend, in National Enameling Co. v. New Eng- 
land Enameling Co., 123 Fed. 436, that a prior adjudication, sustaining 
a patent which was entered into by consent as the resuit of settlements 
between the parties, and in which the question of the validity and scope 
of the patent were not considered by the court, is not sufficient as a 
basis for the granting of a preliminary injunction in a subséquent suit 
against another alleged infringer, and by Judge Ray in Earll v. 
Rochester S. & E. R._Co._ (C. C.) 157 Fed. 241, that a decree, adjudg- 
ing the validity and infringement of a patent entered by consent of 
the parties, is not such an adjudication as constitutes a proper founda- 
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tion for the granting of a preliminary injunction în a suit agaînst a 
différent défendant. A similar ruling was made by Judge Lacombe 
in Bishop & Babcock Co. v. Bernstein (C. C.) 123 Fed. 408, that a 
decree pro confesse cannot be held to constitute prior adjudications 
of a patent. The defendant's means are those of old and well-known 
joints, which would invalidate Macdonald's patent if construed broadly 
to cover defendant's device, and, if narrowly construed, the defend- 
ant's do not infringe. 

Claims 1, 2, 3, and 4 are limited to the use of a ring which défend- 
ant does not hâve, and claims 2 and 4 require this ring to hâve a 
spherical bearing surface which the défendant does not employ. 

Claim 8 requires, not only the stationary arm which the défendant 
does not employ, but also that the stationary arm shall hâve a "circu- 
lar opening, provided with a circular bearing upon its inner wall," 
which the défendant does not employ. 

The défendant does not employ "the sound conveying tube" and the 
"fixed supports having a circular opening in them" and the "horizontal 
circular bearing" provided on one of said parts, which are recited as 
éléments of claim 9; neither does the défendant use "the circular 
opening means for said tube conforming to said opening and tube, 
and engaging said bearing to support said tube," or the "opposite 
horizontal trunnions supported by said fixed support." 

Claim 10 must be limited to "supporting means interposed between 
the ends of the arms situated within said circular opening and said 
fixed support" which the défendant does not employ; nor does the 
défendant employ supporting means "between the end of the arm 
situated within said circular opening and said fixed support" as re- 
quired by this claim. And there is the further limitation in claim 10, 
requiring the "swinging arm" to hâve its spherical terminus located 
within the eye at the top of the stationary arm, for this claim states 
that there must be "a fixed support having a circular opening in which 
the other end of said arm is situated" ; in defendant's device, the end 
of the tone-arm acts as a saddle that is always above and holds the 
end of the tone-arm above, not within, the fixed sockets. 

Claim 11 also requires the end of the tone-arm to lie within the eye 
of the tube of the stationary arm which the defendant's device does 
not hâve, and there is the further requirement in this claim that the 
supporting means of the ring "shall lie between the end of the arm 
situated within said circular opening and said fixed support," which 
the défendant does not hâve. 

Claim 12 is limited to the "stationary arm," which the défendant 
does not use. 

My conclusion therefore is, with respect of the Macdonald patent, 
that the plaintiff in any aspect is not entitled to a decree. 

Let a decree be entered, dismissing the bill of complaint. 

Ordered accordingly. 
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AMERICAN GEAPHOPHONE CO. v. GIMBEL BROS. 

(District Court, S. D. New York. June 2, 1916.) 

No. 199. 

1. Patents ®=5328 — Validity and Infringement — Sound-Recobd. 

The Macdonald patent, No. 714,651, for a sound-record and uiethod of 
lorming the same, is llmited by the proeeedings in the Patent Office to a 
record in forming whicli the tablet on which it is eut is revolved at a 
surface speed of approxiniately 44 meters per minute; also held not in- 
frlnged. 

2. Patents <S=3l6S(2) — Construction. 

Courts should not, by construction, enlarge a claira of a patent which 
the Patent Office had admitted after imposing limitations which the pat- 
entée acquiesced in, beyond the fair interi^retation of its terms. 

[Ed. Note.— For other cases, see Patents. Cent. Dig. § 244; Dec. Dlg. 
®=5l68(2).] 

3. Patents (g==>2,32 — Infkingement — Phocess Patent. 

A purchaser In the open market of a product which has been made in 
infringement of a patented process cannot be held llable as an iufringer. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 365; Dec. Dig. 
<g=j232.] 

4. Patents (©=5234 — Infringement — Patent fob Pkocess and Product. 

Where a patent lucludes claims for a process and also for the product 
of sueh process, the latter are to be construed in connection with, and 
are llmited in scope by, the former, and are not infrlnged unless the 
process claims are also infrlnged. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 370, 381; Dec. 
Dlg. ©=234.] 

In Equity. Suit by the American Graphophone Company against 
Gimbel Bros. On final hearing. Decree for défendant. 

S. T. Cameron, C. A. L,. Massie, and Ralpli L,. Scott, ail of New 
York City, for plaintiff. 

Charles N. Butler, of Philadelphia, Pa., and Frederick P. Fish, of 
Boston, Mass., for défendant. 

THOMAS, District Judge. [1] This case arises on a final hearing 
of a bill in equity on pleadings and proofs, charging the défendant with 
infringement of letters patent of the United States No. 714,651, dated 
November 25, 1902, for a new and useful improvement in recording 
and reproducing sounds. The patentée in his spécification states that 
the invention relates to the art of recording and reproducing sounds, 
and that its object is to obtain complète and accurate records and 
reproductions of articulate speech and of ail other sounds, practically 
the same in volume and tone-color as the original sounds, The pat- 
entée then goes on to state that it has long been realized by those 
skilled in the art that the best reproductions of sound obtained by the 
method patented by Bell & Tainter in 1886, and now in gênerai use, 
besides being very small in volume compared with the original sounds, 
difïered therefrom in character to a greater or less degree, and that 
thèse diflferences hâve been recognized as of two principal sorts : First, 
the absence of components characterizing the original sounds (especial- 

Ê=»For otlier case» see same toplc & KBY-NUMBER in ail Key-Numtered Digests & Indexes 
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ly noticeable in closed sounds, aspirâtes, sibilants, and high-pitched 
sounds); and, second, the présence of foreign sounds; or characters. 
The latter difficulty has been attributed to varions causes, generally to 
so-called "false vibrations," but after every effort to overcome thèse 
difficulties, and to eliminate false vibrations, the characteristic différ- 
ences stated above, distinguishing the reproduced from the original 
sounds, still remained very strongly marked, and that the complète 
resuit of Sound reproduction involves two opérations : First, the mak- 
ing of the record; and, second, the reproduction of the recorded 
sound. Later on in his spécification the patentée says (page 3, lines 
105, et seq., and page 4, lines 1 to 12 inclusive) : 

"In the practical making of sound-records prior to the présent invention, the 
record tablets liave nsually been in the form of cylinders of wax-like material, 
about one-half decimeter in diameter, revolvlng at about one hundred and 
ten révolutions pcr minute, giving a surface speed to the tablet of about one 
hundred and seventy-flve decimeters, in round numbers. By the présent In- 
vention the surface speed of the tablet is such as to give the revolving dla- 
phragm perfect freedom of vibration without any damping effect due to the 
contact of the undulation with the heel of the stylus, The requlslte surface 
speed might be attained by increasing the mimber of révolutions per minute 
given to cylinders one-half decimeter in diameter, or tliereabout, as heretofore 
employed. There are practical objections to this, liowever, and it is therefore 
préférable to drive the cylindrlcal tablet at the same number of révolu- 
tions viz., about one hundred and ten per minute, and to so increase the diame- 
ter of the tablet as to secure tlie requlsite surface speed, and it has been 
found that a cylinder about one and one-fourth (1.25) decimeters in diameter 
wlU attain a sufflcient surface speed when revolved at the rate mentioned, 
Obviously the same results might be obtained by increasing the number of 
révolutions and making the diameter less than one and one-fourth (1.25) deci- 
meters or by decreasing the number of révolutions and increasing the diameter 
of the tablet, and such changes would come within the scoije of this invention, 
the essential feature of which is that the surface speed must be such as to 
permit the diaphragm to make its full sweep without any contacb between 
the heel of the recording-style and the crests of the undulations." 

The patent contains seven claims and the charge of infringement is 
restricted to claims 3, 5, and 6, which are as foUows: 

"3. The method of forming a sound-record which eonsists in placing a 
vibratory cutting-style in contact with a tablet, causing said style to vl- 
brate in a plane approximately perpendicular to the surface of the tablet by 
impressing sonorous vibrations thereon, and simultaneously moving said tablet 
at such a speed that sounds requiring one minute in their production form a 
record approximately forty-four meters in length." 

"5. A sound-record eonslsting of a tablet of wax or wax-like material hav- 
ins an undulatory sound-groove eut or engraved therein, said undulations 
being of great and varying amijlltude and having long, gentle, easy slopes, 
thereby giving reproductions sensibly equal in volume to the original sounds. 

"6. A sound-record eonslsting of a tablet having a sound-groove with un- 
dulations of varying deptli, said undulations belng of such lengths that 
sounds oceupying one minute in their production form a record approximately 
forty-four meters in length." 

The charge of infringement relates to art composition disks known 
in the market as "Pathe," "Rex," and "Keen-o-phone," containing 
vertically undulating spiral curves, successively reproduced at increas- 
ing speed, the records being formed by molding the soft impression 
from a matrix with the aid of hydraulic pressure and hardening the 
molten products. The défendant purchased its records in the open 
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market ready made, and without any knowledge on its part as to how 
they were made, and no évidence has been introduced, other than a 
claimed inference or conjecture, as to the complète process by which 
thèse records were made, although there is some évidence that the dif- 
férent records were made by différent opérations; and no évidence 
has been ofïered to connect the défendant, either directly or indirectly, 
with the manufacture of the records. The défenses are noninfringe- 
ment, nonpatentabihty, and anticipation. The application for the pat- 
ent was filed on December 5, 1898, and contained seven claims, as 
f ollows : 

"1. The method of forming a sound-record which eonsists In placing a vi- 
bratory recording-style in contact ^vith a record tablet and simultaneously 
impressing sonorous vibrations upon the style and imparting movement to the 
tablet with a surface speed suflicient to cause the style to form in the tablet 
undulations with long gentle slopes as contradistinguished from short, abrupt 
undulations, substantially as described. 

"2. The method of forming a sound-record which eonsists in placing a 
vlbratory eutting-style in contact with a record tablet, impressing sonorous 
vibrations upon the style, and simultaneously moving the tablet relative to 
the style with a surface speed sufRclent to prevent the heel of the style from 
uiaking contact vi'ith the undulations, substantially as described. 

"3. The method of forming a sound-record which eonsists in placing a vibra- 
tory eutting-style in contact with a wax or wax-lilîe record tablet at a 
small angle with the tangent at the point of contact and simultaneously Im- 
pressing sonorous vibrations upon the style and moving the tablet with a 
minimum surface speed of about 44 meters per minute, substantially as de- 
scribed. 

"4. The method of forming a sound-record which eonsists in placing a vl- 
bratory eutting-style in contact with a suitable tablet, impressing sonorous 
vibrations upon the style and decreasing the resistence offered by the tablet 
to the cutting action of the style by imparting a high surface speed to the 
tablet, and thereby cutting long, deep undulations in the record-groove, sub- 
stantially as described. 

"5. A sound-record, having the record-groove formed with undulations 
having long, gentle, easy slopes as contradistinguished from short, abrupt un- 
dulations, substantially as described. 

"6. A sound-record, having the record-groove eut or engraved in a tablet 
of wax or wax-like material, the undulations of the record having long, gentle, 
easy slopes as contradistinguished from short, abrupt undulations, substantial- 
ly as described. 

"7. The sound-record formed by engraving substantially as hereln described, 
said record corresponding in amplitude and character to the vibrations of 
the sound-wave, and being characterized by long graduai slopes, and by the 
absence of abrupt curves and sharp slopes, substantially as described." 

The first action of the Patent Office was on January 18, 1899, when 
the examiner in charge of the appHcation informed the applicant that 
claim 3 was objectionable because the eutting-style places at a small 
angle with a tangent at the point of contact was descriptive of an élé- 
ment of the mechanism by which the process is carried out, and should 
not be recited in a process or method claim, and that such description 
renders it uncertain whether applicant regards the essence of the 
application covered by this claim to réside in the particular mechanism 
or the method. Claims 1 to 4 were rejected because they did not dis- 
tinguish from the ordinary and well-known method of forming grapho- 
phone records, the only différence specified being in the speed with 
which the surface of the tablet is driven, a speed variously defined m 
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tlie several daims, and because also tlie efifect of an increase in the 
speed of ■ the tablet in forming and reproducing sound-records appears 
to be understood from any one of the following publications and prior 
uses: (1) The article in the International Encyclopedia, published in 
1898, entitled "Phonograph" ; (2) the British patent to Thomas A. 
Edison, No. 1644, of April, 1878, for graphophones, wherein was 
shown a means for producing a phonograph record by driving the 
tablet at a high speed and forming deep undulations therein; (3) the 
talking-machines of commerce hâve long been provided with governors, 
which include adjustable means for varying the speed of the tablets, 
they being run sometimes at a high and sometimes at a low speed; 
(4) the ordinary gramophone of commerce is usually run at a speed of 
70 turns a minute, according to the printed instructions accompanying 
it, and is provided with a governor capable of being speeded consid- 
erably higher, and that at 70 turns a minute, the outer spirals of a 
diameter of about 61/0 inches, would hâve a speed of about 38 meters 
a minute, and that thèse claims simply show the carrying forward or 
more extended use of an original idea, a mère improvement in degree. 
Claims 5, 6, and 7, as originally filed, were also rejected on the 
ground that they did not distinguish from the ordinary record, and 
also for the reason that thèse original claims were anticipated by the 
British patent to Edison, to which référence has been made. The 
applicant thereupon amended his claim by erasing claims 1 and 2, and 
substituting therefor the following: 

"1. The method of forming a sound-record which consists in placing a vi- 
bratory recordliig style in contact with a record tablet and simultaneously im- 
pressing sonorous vibrations upou the style and imparting to the tablet a 
high surface speed sufficlent to cause the style to form in the tablet undula- 
tions of relatlvely great amplitude with long, gentle slopes as contradistln- 
gulshed from short, abrupt undulations, substantlally as described. 

"2. The method of forming a sound-record which consists in placing a 
vibratory cuttlng-style in contact with a record tablet, at an acute angle, im- 
pressing sonorous vibrations upon the style and simultaneously moving the 
tablet relative to the style with a surface speed sufflclent to prevent the 
heel of the style from making contact with the undulations, and to cause the 
style to eut continuously a record correspondiug in form to the sound-waves, 
substantlally as described" 

— and by erasing claims 4, 5, 6, and 7, as originally filed, and substitut- 
ing in their place the following: 

"4. A sound-record having the record-groove formed with undulations 
havlng long, gentle, easy slopes as contradistlngulshed from short, abrupt 
undulations, the undulations correspondiug approximately in amplitude to the 
acoustical vibrations, substantlally as described. 

"5. A sound-record having the record-groove eut or engraved in a tablet 
of wax or wax-like material, the undulations of the record having long, gentle, 
easy slopes as contradistlngulshed from short, abrupt undulations, and glvlng 
reproductions senslbly equal in volume to the original sounds, substantlally 
as described. 

"6. The sound-record formed by engraving substantlally as herein describ- 
ed, sald record correspondlng in amplitude and character to the vibrations of 
the sound-wave, giving reproductions senslbly equal in volume to the original 
sounds, and being characterlzed by long, graduai slopes, and by the absence 
of abrupt curves and sharp slopes, substantlally as described." 
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This amendment was accompanied with an elaborate written argu- 
ment by the applicant's solicitor, and the report of a microscopical 
study made by Arthur J- Hall, M. D. Following the receipt of thèse 
daims by the Patent Office, there was an oral discussion of the claims 
between the examiner and Mr. Mauro, the applicant's soHcitor, with a 
view to distinctly bringing out and defining applicant's invention, in 
which the examiner called Mr. Mauro's attention to an article on the 
"Improved Graphophone," found on page 80 of the Electrical World 
for August 18, 1888, in which the statement appears that a record 
disk some 12 inches in diameter was designed to be run at a speed 
of 40, 50, or 60 révolutions a minute, and thereupon the spécification 
was amended, the object of this latter amendment being to point out 
in the spécification what is meant by "high speed," and to also clearly 
indicate how to impart a speed to the tablet which will prevent the 
heel of the style from making contact with the crests. A short time 
after this, the spécification was again amended. Thereupon the ex- 
aminer rejected the amended claims on the ground that they were not 
distinguishable in anything patentable in an art which had already 
reached a high state of development and perfection, and whatever im- 
provement the applicant had made was that his resuit was better than 
a common resuit which was already good, and this rejection was ac- 
companied with the suggestion that a claim for "a sound-record consist- 
ing of an undulating groove engraved or eut in a wax or wax-like tablet, 
the undulations being of such lengths that sounds requiring one minute 
of time to make them would require not less than approximately 
forty-four (44) meters of groove to record them," would distinguish 
his invention from the prior art. Following this letter of rejection, 
the applicant again amended his spécification by striking out part of 
his amended spécification, and substituting therefor what is found on 
page 2 of the printed patent as granted at lines 88-104, as foUows : 

"With a cylindrical recording-style the position of tlie heel of the style will 
be determined by the angle which the axis of the style forms with the plane of 
the recording-surfaee (or to the tangent, if it be a cylinder), and I shall here- 
inafter refer to the angle which the axis of the style forms with said record- 
ing-sitrface or with said tangent as determining the position of the heel and 
cutting edge of the style ; but it is to be understood that in so doing I do not 
limit myself to a cylindrical style, as a wedge or other shaped style may be 
advantageously employed, in which case the angle which the heel of the 
style forms with the surface of a flat tablet or the tangent of a cylindrical 
tablet will détermine its position," 

There were one or two other slight changes in the spécification, and 
an erasure of claims 4, S, and 6 as amended, and the substitution in 
their place of the following : 

"4. The method of formlng a sound-record which consista in placing a 
vlbratory cutting-style in contact with a tablet, causing said style to vibrate in 
a plane approximately perpendicular to the surface of the tablet by impressing 
sonorous vibrations thereon, and simultaneously moving said tablet at such 
a speed that sounds requiring one minute in their production form a record 
approximately forty-four meters in length. 

"5. A sound-record consisting of undulations of varying depth, said undula- 
tions being of great amplitude and having long, gentle, easy slopes as con- 
tradistinguished from a record of the same sounds having relatively shallow, 
short and abrupt undulations. 
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"6. A sound-record consisting of undulations of varying depth eut or en- 
graved in a tablet of wax or wax-like material, said record giving reproduc- 
tions senslbly equal in volume to the original sounds, and havlng long, gentle, 
easy slopes as contradlstlngulshed from a record of the same sounds having 
relatively short, abrupt undulations. 

"7. A sound-record consisting of undulations of varying depth, said undu- 
lations being of such lengths that sounds occupylng one minute in their pro- 
duction form a record approximately forty-four meters in length." 

Accompanying this amendment was a written argument from Mr. 
Mauro. The Patent Office then rejected clainis 1, 5, and 6 as stated 
in the last amendment: First, for want of novelty, a ground of rejec- 
tion which had been more especially emphasized in an office letter, in 
which it was shown that graphophone records hâve been formed at 
speeds differing widely from one another, and resulting necessarily 
in undulations of différent lengths, having slopes of différent de- 
grees of abruptness; and, second, for lack of invention, in that the 
invention recited a change in the prior art only in the matter of degree. 

This rejection vi^as followed by two affidavits, one from Andrew 
Devine, who had had large practical expérience in the talking-machine 
art, and one from Alexander Graham Bell. There was also an affi- 
davit from the patentée himself, and a further one from Mr. Easton, 
the président and gênerai manager of the plaintiff corporation. The 
purpose of thèse affidavits was to show that the change in degree ac- 
complished a resuit not heretofore known in the art, but which had 
been the object and aim of those most keenly interested in the ad- 
vancement of the art to attain, and this involved invention. Along 
with thèse affidavits, Mr. Mauro again submitted an elaborate written 
argument, whereupon there was anothèr rejection by the Patent Of- 
fice. Claims 5 and 6 as substituted, being again rejected for the rea- 
sons of record, and claims 1, 2, and 3 being rejected on newly dis- 
covered références, particularly No. 520,106 to Cox, granted May 
22, 1894, for téléphones, etc., which, viewed in connection with the 
patent to Edison No. 454,941, appeared to anticipate the claims as 
at présent drawn, and not meeting the spirit of the applicant's inven- 
tions. There was also an objection to claim 6 as then substituted, on 
the ground that the volume of the reproductions is not a function of 
the record alone, but also of the reproducing appliances, together with 
the suggestion that if this claim was so drawn as to use the phrase, 
"giving reproductions sensibly equal in volume to the original sounds," 
as a means for defining the length and amplitude of the vibrations 
rather than the record itself, "the objection might be removed." The 
examiner then suggested a claim as follows: 

"A sound-record consisting of undulations of varying depth eut or engraved 
in a tablet of wax or vs'ax-like material, said undulations being of great 
amplitude and having long, gentle, easy slopes, thereby giving reproductions 
senslbly equal in volume to the original sounds." 

The applicant was then advised by the examiner that claims 4 and 
7 appeared to be allowable, and that claims 2 and 3 might be allowed 
if applicant would frame them so as to restrict them to the produc- 
tion of an original record, thus avoiding the Cox patent. Following 
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this rejection, there was a further amendaient by erasing claim 1 
and substituting in its stead the following: 

"1. The method of forming a sound-record whlch consists In placing a 
vlbratory cutting-style in contact with a record tablet and simultaneously 
vibrating the style by the action of sound-waves and imparting to the tablet a 
high surface speed, thereby forming undulations of great amplitude with long, 
gentle, easy slopes, as contradistinguished from a record of the same sounds 
having short, abrupt undulations" 

— and by substituting, in accordance with the suggestion of the Patent 
Office, a new claim — the présent claim 5 of the patent. Following this, 
there was a further rejection of claim 7 as drawn. Subsequently the 
applicant, with one or two formai amendments to his spécification, and 
after an interférence had been declared with one Léon F. Douglass, 
of Chicago, 111., the issue involved being the method of forming a 
sound-record which consists in placing a vibratory cutting-style in 
contact with a tablet, causing said style to vibrate in a plane approx- 
imately perpendicular to the surface of the tablet by impressing sono- 
rous vibrations thereon, and simultaneously moving said tablet at such 
a speed that sounds requiring one minute in their production form a 
record approximately 44 meters in length, amended the application so 
as to take the case from out the interférence proceedings, and the 
claims were renumbered and the patent issued. 

It is also to be noticed, as a part of the history of the patent in 
suit, that public use proceedings were begun on the application of the 
National Phonograph Company, supported by affidavits of Edison, 
Miller, Worth, and Ott, to prior knowledge and use, upon which the 
Commissioner of Patents held that a prima facie case of prior pub- 
lic use had been made out. 

The history of the Macdonald patent, as shown in the file wrapper 
and contents as above recited, clearly demonstrates that Macdonald's 
advance in the art is a process and product consisting of the use of, 
and limited to, a uniform and critical speed of 44 meters per minute. 
It was clearly the purpose of the Patent Office, in granting the pat- 
ent, to limit Macdonald by his représentations that his sole discovery, 
in view of the prior art, was a uniform critical speed of 44 meters, 
which, as Macdonald and his solicitor insisted, involved something 
différent from and more than a change of degree, and that any sub- 
stantial departure from that speed in either direction resulted in dé- 
térioration. 

[2] The answers and déclarations of Macdonald and his attorney 
in the Patent Office and the amendments which related to the essence 
of the alleged improvements, and which were directed to the ques- 
tion of invalidity, were understandingly and deliberately made and 
assented to by him and his experienced solicitor, and the patent was 
granted with this avowed understanding by Macdonald and his so- 
licitor. Macdonald had an opportunity to appeal from the décision of 
the examiner, but he did not. He therefore must be held to hâve been 
bound by it. It was the purpose of the Patent Office to limit Mac- 
donald to a process or product involving a uniform, critical speed of 
44 meters, and Macdonald is bound by that limitation. Computing 
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Scale Co. v. Automatic Scale Co., 204 U. S, 609, 617, 621, 27 Sup. 
Ct 307, 51 L. Ed. 645; Singer Mfg. Co. v. Cramer, 192 U. S. 265, 
24 Sup. Ct. 291, 48 L. Ed. 437; Sargent v. Hall Safe & Lock Co., 
114 U. S. 63, 86, 5 Sup. Ct. 1021, 29 L. Ed. 67: Shepard v. Carrigan, 
116 U. S. 593, 598, 6 Sup. Ct. 493, 29 L. Ed. 723 ; Roemer v. Peddie, 
132 U. S. 313, 317, 10 Sup. Ct. 98, 33 h. Ed. 382; Knapp v. Morss, 
150 U. S. 221, 224, 14 Sup. Ct. 81, 37 L. Ed. 1059; Morgan Envelope 
Co. V. Albany Paper Co., 152 U. S. 425, 429, 14 Sup. Ct. 627, 38 h. 
Ed. 500; Greene v. Buckley, 135 Fed. 531, 68 C. C. A. 70. 

This rule that courts should not, by construction, enlarge the claim 
which the Patent Office has admitted and the patentée acquiesced in 
beyond the fair interprétation of its terms, is nowhere better stated 
than by Mr. Justice Bradley, speaking for the Suprême Court in Burns 
V. Meyer, 100 U. S. 671, 672 (25 L. Ed. 738) : 

"It is well known that the terms of the claim in letters patent are care- 
fully scrutinlzed in the Patent Office. Over this part of the spécification the 
chlef contest generally arises. It deflnes what the office, after a full examlna- 
tion of previous Inventions and the state of the art, détermines the appli- 
cnnt is entitled to. The courts, therefore, should be careful not to enlarge, by 
construction, the claim which the Patent Office has admitted, and which the 
patentée has acquiesced in, beyond the fair interprétation of its terms." 

And this brings us to the substantial question involved, Has the 
défendant infringed the claims in controversy by purchasing, in the 
open market, records ready made without knowledge on its part as to 
how they were made, and without any charge or prêteuse that the de- 
fendant has been guilty of any act of contributory infringement? 
Claim 4 is, in express terms, for a process or method. A process is 
a mode of treatment of certain materials to produce a given resuit. 
As was said by Mr. Justice Bradley in Cochrane v. Deener, 94 U. S. 
780, 788 (24 L. Ed. 139) : 

"It is an act, or a séries of acts, perfornied upon the subject-matter to be 
transformed and reduced to a différent state or thing." 

The alleged infringing records were, according to the plaintiff's 
contention, molded and not made by moving a "tablet" at such a 
speed "that sounds requiring one minute in their production require 
approximately 44 meters in length" as claim 3 requires, uniform and 
critical speed for which the patent was granted, and there is nothing 
before me in the record which warrants me in finding the steps by 
which thèse records were manufactured. 

[3] But a process patent is not infringed by selling the product, and 
the vendee of a product which has been made in infringement of a 
patented process cannot be held liable to the patentée, or in any ex- 
tent to be an infringer. Similarity or even identity in appearance of 
a product is not sufficient, and the charge of infringement can only 
be sustained by certain proof that the défendant uses the process of 
the patent. Schwartz v. Housman (C. C.) 88 Fed. 519; Welsbach 
Light Co. V. Union Incandescent Eight Co., 101 Fed. 131, 41 C. C. 
A. 255 ; Merrill v. Yeomans, 94 U. S. 568, 24 h. Ed. 235 ; National 
Phonograph Co. v. Eambert Co. (C. C.) 125 Fed. 388. 

[4] The fifth and sixth claims are, in form, claims for products, 
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but for products as the resuit of a patented process. The process and 
the product must be regarded as inséparable and the process inheres 
in the product as it is made, as is held by the Suprême Court in Mer- 
rill V. Yeomans, supra. The process and the product are but one, 
and it may vvell be assumed that the product results from the use of 
the process described in the patent, and that the product is not one 
which may be produced in anv other way. Plummer v. Sargent, 120 
U. S. 442, 7 Sup. Ct. 640, 30 t. Ed. 737; Mosler Safe Co. v. Mosler, 
127 U. S. 354, 361, 362, 8 Sup. Ct. 1148. 32 L. Ed. 182. A case 
directly in point is Downes v. Teter-Heanv Development Co., 150 Fed. 
122, 80 C. C. A. 76, decided by the Circuit Court of Appeals for the 
Third Circuit, in which it was distinctly held that where a patent in- 
cludes claims for a process and also for the product of such process, 
the latter are to be construed in connection with, and are limited in 
scope by, the former, and are not infringed unless the process claims 
are also infringed. 

Furthermore, with respect of claim 5, which requires the sound- 
record to be a "tablet" of wax or wax-like material and to hâve "a 
sound-groove eut or engraved therein, and to give reproductions sensi- 
bly equal in volume to the original sounds," the défendant has nothing 
to do with the manufacture of the records, or any records, or any 
steps used in the process of manufacturing its "pressed" records, 
which, according to the plaintiiï's conjecture, are made by placing 
"pressing plates in a hydraulic press and bringing them down upon 
a mass of thermo-plastic material." Indeed, there is no évidence what- 
ever to show that defendant's records, or any records comprised in 
the process of their manufacture, give reproductions "sensibly equal 
in volume to the original sounds" as required by claim 5. 

That this is the proper view to take of thèse claims is confirmed by 
the correspondence betvveen the applicant and the Patent Office, pend- 
ing the granting of the patent, to which référence has already been 
made, particularly in the letter of February 25, 1899, canceling a prior 
claim, and in the applicant's letter of March 15, 1899, replying to the 
examiner's action of March 2, 1899, in which the examiner renewed 
bis prior rejections on the ground that the expressions, such as "giv- 
ing reproductions sensibly equal in volume to the original sounds," 
hâve been examined in détail in former actions, and are held not 
to express patentable distinctions. This letter of the applicant of 
March 15, 1899, replying to the examiner's letter of March 2, 1899, 
says distinctly that: 

"This claiDi deflnes a means whereby a record made by applicant's inven- 
tions may be readlly distinguished from ail sound-records heretofore made, in 
that it deflnes the record as givlng reproductions sensibly equal in volume to 
the original sounds." 

This alleged ground of distinction which the applicant made, and 
which he is estopped from denying, if not a claim for a process, is a 
claim for a resuit, which is clearly unpatentable. O'Reilly v. Morse, 
15 How. 61, 14 L. Ed. 601. So construed, none of the claims in con- 
troversy are infringed. 
234 F.— 24 
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The questions of patentability and prior use, broadly construed, havc 
to do with the fact of high speed, the feature of the Bell & Tainter 
patent referred to in the spécification, of the Edison British patent, 
No. 1644, of 1878, and of the talking-machines of commerce prior to 
Macdonald which had adjustable means for varying the speed of 
the tablets; they sometimes being run at high and sometimes at 
lovv speed. Whether what Macdonald did was the product of original 
conception, or a mère carrying forward or a more extended applica- 
tion of an original idea, or a mère improvement in degree, it is not 
necessary to consider, in the view which I hâve taken upon the défense 
of noninf ringement, and which I am bound to and do sustain, 

Decree accordingly. 



SEIBEELING y. FIRESTONB TIRE & RUBBER CO. 

(District Court, N. D. OMo, B. D. April 25, 1916.) No. 236. 

1. Patknts <g=>328 — Validity and Infbingement. 

The Seiberling and Stevens patent. No. 762,561, for machine for maklng 
outer caslngs for double tube tires, was not antielpated, and discloses in- 
vention of nearly a ploneer character, which entltles Its claimâ to a libéral 
construction. Olalms 1, 2, and 14 also htld. infringed. 

2. Patents <@=a328— Validity and Inpbinoemknt. 

The State patent. No. 941,962, for Pneumatic tire shoe manufacturlng 
machine was not anticipated, and discloses patentable invention, although 
for Improvements and not of broad scope ; also held infringed. 

In Equity. Suit by Frank A. Seiberling against the Firestone Tire 
& Rubber Company. On final hearing. Decree for complainants. 

Squlre, Sanders & Dempsey, of Cleveland, Ohio, and Robert F. Rogers, of 
New York City, for plaintlfC. 

Charles 0. Llnthicum, of Chicago, 111., and S. H. Toiles, of Cleveland, Ohio, 
for défendant. 

KILLITS, District Judge. It is to be regretted that time is yet 
unavailable to the court for that full analysis which this case deserves 
of the reasons impelling the court to a decree for complainant. As 
the importance of this cause, however, is such that a review is not 
improbable, we trust that a brief discussion of the impressions enter- 
tained by this court will meet whatever demand exists for a mémoran- 
dum from the court of first instance. 

[1] We are unable to find proven any anticipation of either Seiber- 
ling and Stevens' (patent No. 762,561) or State's (patent No. 941,962) 
inventions, except so far as the latter may be said to hâve been, in part, 
at least, anticipated by the former. It seems clear that State's patent 
is decidedly narrowed by the earlier grant to Seiberling and Stevens. 

None of the alleged anticipations was either intended to produce, 
nor had the capacity to produce, one important resuit which is one of 
the desiderata aimed at both by the patentées of the grants in suit and 
the défendant, namely, to lay down the fabric so that a structural re- 
arrangement thereof would be brought about to meet most efficiently 
the changing direction of strain to which a tire is subjected in use, 
circumferential, transverse and, to some extent at least, torsional. That 
thèse inventions do operate to stretch the fabric circumferentially of 

®=3For other casea see same toplc & KBY-NUMBKR In ail Key-Numbered Digests & Indexe» 
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the tire and also on the wings o£ the fabric, as it is being laid down, 
in the direction of the radius oî the circiimference, and tliat thèse 
results are highly désirable in an efficient product, no one bas very 
efifectively disputed. 

The patents to Johnston (No. 669,837), Atoore (Xo. 512,112), and 
Caldwell Syndicate (British No. 23,135 of 1898) are for the applica- 
tion of fabric woven to approximately the shape it is to take in the 
tire, the fabric to be used on the Johnston or Caldwell machine hav- 
ing rather more shaping toward the radius than that contemplated 
for Moore's use, the latter also using a fabric already formed into 
a ring or endless band. In neither of thèse is there a suggestion 
that what the patentées of the grants in suit sought to do, to the re- 
suit above alluded to, was aimed at. Neither does Jeffery (No. 607,- 
245) seek this resuit. He offers no means for reducing the circumfer- 
ence of the wings of the fabric so that, stretched radially, it will tend 
in the process to take cylindrical shape. 

Vincent's patent (No. 794,473) is later than that of Seiberling and 
Stevens. He does not specify any purpose to rearrange the fabric 
cords or to stretch it radially, unless such may bave been in his mind 
in the statement that he proposes — 

"to shape and stretch the canvass layers exaetly to the same aniount whatever 
be their number, so as to permit the différent éléments of the tire to work 
equally." 

We do not understand that any one in this case is seriously claim- 
ing that Vincent's machine brought about successfully the entire resuit 
aimed at in the inventions owned by complainant, or to say that the 
"patting" into contact and place of the successive layers of fabric to 
the shape of the core by Vincent's stepped paddles efïected the same 
désirable resuit which flowed from the opération of the spinning wheels 
which both parties to this case use. 

In view of the working of Plaintiff's Exhibit 32 in the présence 
of the court, and of the testimony of Hall that this exhibit was made 
exaetly after the détail of drawings in the Seiberling and Stevens 
patent in suit, and of the product of this exhibit in practical use shown 
in évidence, and, further, in view of the state of the art at the time 
the Seiberling and Stevens application was made, we feel justified in 
concluding that their invention was not only the first practical invention 
to produce mechanically automobile tires having the qualities of serv- 
ice demanded in the use thereof, which qualities were peculiarly the 
fruit of mechanism efïecting the rearrangement of cords to meet the 
varions directions of stress, above alluded to, but that it employed 
therefor novel and patentable combinations of mechanical éléments; 
that it was decidedly an advance step in the art and so far occupied 
the field that it anticipated, in a large measure, both the State and 
Stevens inventions. 

In fact, we regard the Seiberling and Stevens mechanism so nearly 
pioneer invention that the claims of the patent grant therefor should 
receive libéral interprétation, and we are forced to hold that the three 
sued upon, Nos. 1, 2, and 14, are valid. The judgment of the court 
in this respect is not shaken by a considération of the shaping devices 
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employed by any of the patents above referred to. That the rolls 
employed by Moore to assist in shaping the fabric could not perform 
the functions of complainant's spinning-rolls was pretty thoroughly ex- 
hibited to the court in the fact that a modification of Moore's mech- 
anism was shown to be necessary in order to get it to work at ail 
upon complainant's core. As Moore did not design any of his devices 
to perform the functions of a spinning-roll, the fact that a modifica- 
tion might induce any one to perform that function is not anticipation. 
Toplifif V. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658. He 
does not claim the resuit which both parties to this case admit is désir- 
able, alluded to above, nor can it be seen in a study of the Moore in- 
vention that his mechanism would bring that resuit about, especially 
when we consider that it was intended only to be used upon pre-shaped 
fabric already formed into a ring or endless band. 

Seiberling and Stevens' machine is the only one, at their application 
date, offering a mechanism by which, through a hinging or folding 
action advancing by short stages only, and thereby occupying such 
small areas of the fabric that the tendency to wrinkle under contrac- 
tion is overcome, the fabric is gradually laid down with a rearrange- 
ment of the cords thereof taking place, so that the radial tension due 
to the compression of the tire is provided for and a fabric originally 
flat is laid into a cylindrical sliape in the form of a tire carcass, with 
an absence of wrinkle on the inner side. It would seem that a ma- 
chine which is the first with capacity to take flat and unshaped fabric 
and transform its cord structure in such a way as to form from it an 
endless tube, with the demands of tension brought about by use met 
in ail particulars, is a decided step in advance. This is what the Seiber- 
ling and Stevens invention did, for the first time, so far as this record 
informs us, and, judging from the fact that both parties aim to pro- 
duce the same resuit, it must hâve been essential that the invention 
should so stretch the fabric that the otherwise square spaces formed 
by the intersection of its cords should become lozenge-shaped, circum- 
ferentially, on the tread, and, on the sides, radially with increasing or 
decreasing greater chord according to location. 

Without going into the extensive détail necessary to exhibit our 
difiiculties, it is enough to say that, having regard to its spécifications 
and the results aimed at, we are unable to read any one of the claims 
in the Seiberling and Stevens grant on the structure shown by any 
one of the alleged anticipating patents referred to, and, of course, their 
claims are not remotely comparable to those of this patent, and not 
anticipatory when we regard again what the Seiberling and Stevens 
invention set out to do, and did in fact do, although, perhaps, subject 
to improvement of détail. 

In this connection we might say that we are unable to follow coun- 
sel for the défendant in finding anything in the Seiberling patent (No. 
725,155) inconsistent with the foregoing conclusions. 

[2] As indicated above, we are forced to the conclusion that the 
Seiberling and Stevens grant very greatly narrowed the field for State. 
We are not, however, able to find anything in either Seiberling and 
Stevens, or in Vincent's patent which substantially impairs the pre- 
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sumption, to be indulged by this court, that the Patent Office was 
provident in its grant to State or in the allowance of any claim to 
State, or that State's patent, when regarded as for an improvement 
in the art of forming a tire carcass out of flat fabric by mechanical 
means, is anticipated. Nor do we feel called upon, for the présent 
purposes, to take up each of the State claims sued upon to sustain 
this mémorandum by an analysis and criticism of them respectively. 
It is sufficient to hold that we regard this patent as valid, and that 
we do not discrédit any one of the claims sued upon. Some of them 
may inchide devices which were old, as the take-up roU, or the stretch- 
ing-roll, but thèse old devices are used in new combinations, as co- 
acting éléments, bringing about results not before flowing from any 
combination. 

If State occupied the primacy of Seiberling and Stevens, it might 
be said of his invention, as it may be of their's, that, even if it were a 
combination of old and known devices, yet accomplishing successfully 
a new resuit, or an old resuit more efficiently and to a greater com- 
mercial advantage, it is patentable. Webster L,oom Company v. Hig- 
gins, 105 U. S. 590-591, 26 h. Ed. 1177. 

It is not shown that either the Seiberling and Stevens combination, 
even if of old and known devices, or State's, adding to the éléments 
of the former combination other old devices, was obvious to attain 
the advantages sought and gained. The desirability to do what thèse 
inventions accomplish must hâve been very apparent — ^how to do it 
plainly did not readily occur to mechanics skilled in the art. In our 
judgment, therefore, and on the authority just cited, it makes no dif- 
férence whether or not ail the opérations performed by the devices in 
either combination were customary to and known to hand work. 

State's invention is, of course, an advance on that of Seiberling and 
Stevens, the spécial features being the mechanism for spinning the 
fabric and in the take-up roll. Comparing defendant's machine with 
State's, we find that the two hâve ail essential features in common so 
far as invention is concerned. Some of the features of the two they 
hold in common with Seiberling and Stevens. That is, regarding Sei- 
berling and Stevens' invention of such character that its claims are 
entitled to a libéral interprétation, its fîrst claim may be read on either 
State or Stevens. Each has combination "of a tension device to simul- 
taneously smooth and flatten strips of fabric, a revoluble core to re- 
ceive said strips from said device, means to form said strips approxi- 
mately longitudinally about said core," whatever may be said of the 
balance of the claim, "means to regulate the tension on said feeding 
device." We are not unmindful of the contention of défendant that 
it employs no "means to form said strips approximately longitudinally 
about said core," but that is precisely what the combination of its 
so-called retarding-roU and its spinning-roUs accomplishes. We hâve 
been unable to comprehend the distinction sought to be made between 
the effect of defendant's so-called retarding-roU which has a concave 
surface fitting upon the convexity of the core and the tread-forming 
roll employed by Seiberling and Stevens on top of the core and by 
State near that part of the core's circumference opposite to the point 
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where the fabric engages the core. It looks to us as though the so- 
called retarding-roU performs precisely the same function of tread- 
forming, and passing over the same amount of fabric in the opération, 
which is performed by the tread-forming rolls of either of the other 
two inventions. 

As we read defendant's brief, we are struck with the fact that, go- 
ing to the first claim of SeiberUng and Stevens, it analyzes it to make 
but one élément of the tension device and the means to regulate the ten- 
sion. As we read this claim, there are two éléments, one of a tension 
device, and one by which the tension which results from the device is 
regulated, one of which clearly is employed by Stevens as well as by 
State. If Seiberling and Stevens hâve one élément (the régulation 
device) which is unnecessary in practice, a combination omitting it but 
having ail the other éléments of this first claim, cannot be said to be 
patentable against that claim. 

But State, and subsequently Stevens, offered niechanism in advance 
of the primary invention both to spin the fabric upon the core and to 
take up the strip of cloth interposed between the layers of fabric on 
the stock-reel to keep them from sticking together. Défendant made 
much of the assumption that State's invention was limited to spinning- 
roUs set at a receding angle to the core, and insisted its mechanism of- 
fered a distinct and patentable improvement in that its spinning-rolls 
"tilted" with référence to the core, but State does not limit his claims 
to a roll set at a receding angle. In alternate claims the spinning-roll 
is described as an élément of combination in thèse terms : 

"Spinning-roll mounted on tlie support for passing radially along the sides" 
or "a spinnlng-roU mounted on the support at a receding angle to the plane 
of the core for passing radially," etc. 

Whenever a claim in the State patent uses the spinning-roll in com- 
bination with the first description, it is broad enough we think to 
cover Stevens' structure for the same mechanism. If in practice it 
were found that a "tilting" adjustment of the spinning-roll to the 
core was of advantage, it strikes us that the thought would readily oc- 
cur to one of ordinary mechanical skill and bent on working out a 
practical machine. So considering the attempts to discriminate be- 
tween thèse two machines, because Stevens' roll "tilts," the applicabil- 
ity to the Stevens mechanism of those State claims which do not limit 
the roll to one which is not at a receding angle is apparent. 

Take the f ourth claim, for instance ; every élément of that combina- 
tion is found directly or in mechanical équivalent in the Stevens ma- 
chine. Take the twelfth claim, for another example; every élément 
in combination described therein is found either actually or equivalently 
performing the same fimctions to the same end in Stevens' machine. 
Of this claim it may be said that it covers every essential élément of 
the Stevens machine not found elsewhere described in State or taken 
from Seiberling and Stevens, except the brass horn over which Stevens 
first passes his fabric and which is admittedly devoid of a necessary 
function. The Stevens take-up roll is found in State's and the remain- 
ing essential éléments are found in ail three. 

Our conclusion is that the Stevens machine used by défendant is 
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substantially the State invention. If we could follow défendant in its 
daim that tlie State patent had been anticipated in any substantial de- 
gree to its avoidance as a valid grant by the Seiberling and Stevens 
grant, we should be compelled with equal force to hold that the Stevens 
mechanism was also wanting in patentability for the same reason. Con- 
sidering the primacy of the Seiberhng and Stevens invention, and the 
character of its daims, especially the first, the conckision which would 
find either State's or Stevens' combinations without patentability, be- 
cause anticipated, would make the use of either infringement. Decree 
will run for the plaintiff, finding both his patents valid and infringed 
by défendant. 



SWIFT v. INLAND NAV. CO. et al. 
(District Court, W. D. Washington, N. D. March 8, 1916.) 

No. 82-E. 

1. Patents <S=j290 — Infringement Suits— Joindeb. 

Though complainant claimed that more than one had made and sold an 
Invention covereU by liis patent, it Is improper to join them without aver- 
ments that they were jointly acting and co-operatiug in the manufacture 
or sale. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 470-472; Dec. 
Dig. <S=3290.] 

2. Eqxjity <S=3il7— Pleading— Defects — Waiver. 

Under equity rule 29 (198 Fed. xxvi, 115 O. C. A. xxvl), providlng that 
every défense in point of law or upon the face of the bill, whemer for 
misjoinder or insufflciency of fact to constitute a valid cause of action, 
shall be by motion to dismiss or in the answer, and where the party de- 
sires to ralse the issue it must be taken in limine by demurrer or motion 
to strike out, or it is waived, an objection to mis.1oinder cannot be taken 
as a matter of riglit save by motion or plea or answer, nor can it be in- 
sisted upon at trial, though it may be raised by the court on its own mo- 
tion whenever It is deemed to be necessary or proper to assist in due ad- 
ministration of jxistice. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 246, 285-292 ; Dec. 
Dig. <S=5ll7.] 

In Equity. Suit by Edward A. Swift against the Inland Navigation 
Company, a corporation, and the Colman Dock Company, a corpora- 
tion. On motion to dismiss as to Colman Dock Company, motion de- 
nied with leave to amend bill. 

Tucker & Hyland, of Seattle, Wash., for complainant. 
Bronson, Robinson & Jones, of Seattle, Wash., for défendant Col- 
man Dock Cq. 

NETERER, District Judge. The bill of complaint states that the 
Inland Navigation Company is a Washington corporation, and that 
the Colman Dock Company is a Washington corporation, each having 
its principal place of business in Seattle, Wash. ; that the plaintiff is 
the owner of certain letters patent, and then charges "that the said 
Inland Navigation Company, a corporation, and the Colman Dock 

©=»For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Company, a corporation, défendants herein * * * ^îi^ * * sk 
wrongfully make, sell, use and cause to be made, sold and used, and is 
now selling, making and using, or causing to be made, used, or sold 
* * * " in violation of plaintiiï's rights as set forth in said letters 
patent, a certain useful appliance covered by said letters patent, and 
asks that "each of said défendants, Inland Navigation Company, a 
corporation, and Colman Dock Company, a corporation * * * and 
each of them * * * appear * * * a.nd * * * answer to 
the premises and to stand and abide such order and decree as shall 
be made against them." The Colman Dock Company bas moved to 
dismiss the bill of complaint against it, "upon the ground that the facts 
therein stated are insufficient to constitute a valid cause of action in 
equity against this défendant." 

[1] There is no question as to misjoinder of parties raised. The 
only question presented is whether the bill states a cause of action. 
So far as the défendants are severally and individually niaking or 
selling the invention claimed to be covered by plaintiiï's patent, they 
woidd be improperly joined. Blake v. Greenwood Cemetery (C. C.) 
16 Fed. 676; Colgate v. Western Electric Mfg. Co. (C. C.) 28 Fed. 147; 
Diamond Match Co. v. Ohio Match Co. (C. C.) 80 Fed. 117; Bradley 
V. Eccles (C. C.) 133 Fed. 308. The bill unquestionably states a cause 
of action against the Colman Dock Company. It also states a cause 
of action against the Inland Navigation Company. They are not, how- 
ever, directly charged with jointly acting or co-operating with relation 
to the making and vending. Parramore v. Joseph (C C.) 109 Fed. 
332; Bradley v. Eccles (C. C.) 133 Fed. 309. There is no community 
of interest alleged and the singular verb is employed when référence 
is made to défendants, showing not joint conduct, but rather individual 
conduct. 

[2] Equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi) provides that 
every défense in point of law upon the face of the bill, whether for 
misjoinder or insufficiency of fact to constitute a valid cause of action 
in equity, shall be by motion to dismiss, or in the answer, and where 
the party desires to raise the issue "it must be taken in limine by dé- 
marrer or motion to strike ont or it is waived." Simkins, Fédéral 
Suit in Equity (2d Ed.) 296. The objection to misjoinder cannot be 
taken as a matter of right, except by motion, or plea, or answer, nor 
can it be insisted upon at the trial, but may be taken by "the court 
sua sponte wherever it is deemed by the court to be necessary or 
proper to assist in the due administration of justice." Oliver v. Piatt, 
3 How. 412, 11 E. Ed. 622; 15 Curtis, 497. To the same efifect is 
Nelson v. Hill, 5 How. 133, 12 L. Ed. 81 ; 16 Curtis, 334. In Barney 
V. Latham, 103 U. S. 205, at page 215, 26 L. Ed. 514, the court said: 

"In Oliver v. Piatt, 3 How. 333, 411 [11 L. Ed. 622], we said, 'It was well 
oliserved by Lord Cottenham, in Campbell v. Mackay, 1 Myl. & Or. 603, and the 
same doctrine was affirmed in this court in Gaines and Wlfe v. Relf and Chew, 
2 How. 610, 642 [11 L. Ed. 402], that it is impracticable to lay down any rule 
a.s to what constitutes multifariousness as an abstract proposition; that 
eacli case must dépend ujxin its own circumstances, and much must necessarily 
be left, where the authorlties leave it, to the sound discrétion of the court.' 
We further said that the objection of multifariousness cannot, 'as a matter of 
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right, be taken by the parties, except by demiirrer, or plea, or ftnswer, ancl if 
not so taken, it is deeiued to be waived' ; that altlioiigh tlie court may take 
the objection, it will not do so unless It deenis such course necessary or iiroper 
to assist in the due administration of justice. Story, Eq. l'I.. §^ 5^0, 540 ; Shlelds 
V. Thomas, 18 How. 253 [15 L. Ed. 36S1 ; Fitch v. Creighton, 24 IIow. 150 [KJ 
L. Ed. 506]. No objection was taken by the défendants in the court below to 
the complaiut upon the ground of multlfariousness or misjoinder, and tlie 
plaintlfCs should not be heard to make it for the purpose, or \Yith the effect, 
of defeatlng the right of removal." 

"Multlfariousness as to subjects or parties, within the jurisdictlon of a 
court of equity, cannot be taken advantage of by a défendant, except by de- 
murrer, plea, or answer to the blU, although the court in its discrétion may 
take the objection at the liearlng, or on appeal, and order the blU to be amend- 
ed or dlsmlssed. Oliver v. Piatt, 3 How. 333, 412 [11 L. Ed. 6221 ; Nelson v. 
Hill, 5 How. 127, 132 [12 L. Ed. 811." Hefner v. Nortliwestern Life Ins. Co., 
123 U. S. 737, at page 751, 8 Sup. Ct. 337, 31 L. Ed. 309. 

"The prlnelple of nmltifariousness is one very largely of convenience, and ia 
more often applied where two parties are attempted to be brought together 
by a bill in chancery who hâve no common interest in the lltigatlon, whereby 
one party is compelled to joln In the expense and trouble of a suit In which 
he and hls codefendant hâve no common interest, or in which one party is 
jolned as complainant with another party wlth whom in like manner he either 
bas no interest at ail, or no such Interest as requires the défendant to litigate 
it in the same action. Oliver v. Piatt. 3 How. 333 [11 L. Ed. 622] ; Walker v. 
Powers, 104 V. S. 245 [26 L. Ed. 720]." Tnlted States v. Bell Téléphone Co., 
128 U. S. 315, 352, 9 Sup. Ct. 90, 32 L. Ed. 450. 

The motion must be denied, but I think the bill should be amended, 
'and an order to that effect may be presented. 



PANTHER RrBBER MFG. CO. v. I. T. S. RUBBER CO. 

(District Court N. D. Ohlo, E. D. July 8, 1916.) 

No. 353. 

Patents <®=>230— Infringement— Wiiat Constitiites. 

Complalnant's patent for rubber heel attachment for boot and sboe heels, 
conslsting of a beel section or body molded to a concavo-convex form, and 
provlded wlth a raised marginal i)ortion and openlngs therethrough, held 
not infrlnged by rubber heels manufactured by défendant which did not 
resemble in form those described in the patent. 

[Ed. Note.— I"or other cases, see Patents, Cent. Dig. §§ 372, 373 ; Dec. 
Dig. ©=>236.] 

In Equity. Suit by the Panther Rubber IVIanufacturing Company 
against the I. T. S- Rubber Company. Bill dismissed. 

Hull, Smith, Brock & West, of Cleveland, Ohio, and Howson & 
Howson, of New York City, for plaintiff. 
F. O. Richey, of Elyria, Ohio, for défendant. 

CLARKE, District Judge. This cause cornes on for a hearing upon 
the motion of the défendant to dismiss the pétition upon the ground 
that claim No. 1 of the patent in suit is not infringed by the defend- 
ant's construction. 

^s^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The record presented to the court upon this motion consists of the 
bill of complaint, the answer of the plaintiff to the interrogatories of 
the défendant, varions exliibits and varions affidavits which hâve been 
filed. 

In answer to the defendant's interrogatories the plaintiff says that 
it rehes upon claim No. 1 of the patent in suit which reads : 

"A rubber heel attachment for boot and shoe lieels conslsting of a heel sec- 
tion or body molded to a coneavo-convex form and provlded with a raised 
marginal portion and openings theretlirough substantially as specified." 

Wholly irrespective of whether or not the particular form of the 
pièce of rubber which the patent in suit contemplâtes shall be attached 
to the leather heel of a shoe can be the subject of that inventive genius 
which it is the purpose of the patent laws to protect, by giving to the 
discoverer as against the pubHc a monopoly of its manufacture, there 
is no doubt in the mind of this court that the construction of the 
défendant does not infringe the first claim of the patent in suit upon 
which the plaintiff's pétition and its answers to the interrogatories 
show that it relies. It does not look like it, it does not hâve a raised 
marginal portion, and it does not hâve openings "therethrough" for the 
purpose of nailing it to the leather. 

The claim of the plaintiff that the centrally located shallovv channels 
or scorings in the shape of a shield in the rubber heel manufactured by 
the défendant constitutes a "raised marginal portion" as described in 
claim No. 1, and in the drawings of the patent in suit, seems to this 
court entirely fanciful. 

Whatever may be thought of the validity of the patent in suit, it is 
a sufficient disposition of the motion we are considering for the court 
to conclude, as it does, that the construction of the defendant's patent 
does not infringe claim No. 1 of the patent in suit, and the bill will 
be dismissed, at the costs of the plaintiff. 

This conclusion, of course, involves the cverruling of the motion of 
the plaintiff for preliminary injunction. 



In re KOMAK. 

(District Court, N. D. New Yorlc. July 17, 1916.) 

1. Bankrtjptcy ®=j393^ — Dischabge — Habeas Corpus — Rioiit to. 

Under General Order No. 30 (S9 Fed. xil, 32 C. C. A. xxx), providing 
that if, at tlie time of preferrlug bis pétition, tlie debtor shall bei im- 
prisoned, the court, upon application, may order him to be produeed on 
habeas corpus, for the purpose of testifying, and, if committed after the 
filing of hls pétition, on process founded on a claim provable in bank- 
ruptcy, the court may discharge him from sucli imprisonnient, while, if 
arrested or imprisoned upon process in any civil action durlng the pend- 
ency of the proceedings in bankruptcy, the court may issue a writ of 
habeas corpus to bring the petitioner before it to ascertain whether such 
process has been issued for tlie collection of any claim provable In bank- 
ruptcy, and if so provable, the petitioner shall be dlscharged, a bank- 
rupt imprisoned on process issued before the filing of his pétition in a 

<g=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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dvil action on a daim provable in bankruptcy, sucli as one for breach 
Of marriage promise unaccompanied by séduction, is entitled to discliarge 
on habeas corpus, tlie same as If lie had been imprisoned after the filing 
of tlie pétition. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. §§ 619-622; 
Dec. Dig. (©=^393.] 
2. Bankbupcy <s=>421(1) — Discharge — Claims Dischaegeable. 

A judgment for breaeli of contract to marry is discliargeable In banlt- 
ruptcy when unaccompanied by séduction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 772; Dec. 
Dig. ©=421(1).] 

In Bankruptcy. In the matter o£ the bankruptcy of Nathan Komar. 
Pétition by Nathan Komar for writ of habeas corpus. Writ issued, 
and prisoner discharged. 

On a writ of habeas corpus sworn out by Nathan Komar he asks 
his discharge from arrest on civil process issued out of the Suprême 
Court of the state of New York, Onondaga County, N. Y., on a judg- 
ment in favor of one Libbie Kodish, who objects to such discharge or 
release. 

Hancock, Spriggs & Hancock, of Syracuse, N. Y., for petitioner. 

Saul Kauffman, of Syracuse, N. Y., opposed. 

RAY, District Judge. May 13, 1916, Libbie Kodish, after issue 
joined and tried, obtained a judgment in the Suprême Court of the 
state of New York against the above-named Nathan Komar for dam- 
ages in the sum of 82,603.55 for breach of promise of marriage. There 
was no allégation or proof of séduction under promise of marriage, 
but the plaintifE now allèges that there was a willful and malicious in- 
jury to her person, in that the défendant, now the bankrupt, held him- 
self out as ready and willing to marry the plaintiiï, and publicly hugged 
and kissed her, and showed other évidence of affection, when in point 
of fact he was engaged to another woman, whom he subsequently mar- 
ried, and did not intend to marry the plaintiff, and that such conduct 
resulted in great injury to the plaintiff 's feelings and health, and that 
such conduct was willful and intentional. The allégations of the com- 
plaint constitute a cause of action for breach of promise to marry, and 
were supported by the proof, and resulted in the judgment referred to, 
and on which judgment exécution against the person was issued to the 
sherifï of Onondaga county, N. Y., June 17, 1916, and by virtue there- 
of the défendant was arrested June 19, 1916, by said sheriff, and he 
gave bail to the jail limits of said county. 

[1] On the 22d day of June, 1916, the said Nathan Komar was duly 
adjudged a bankrupt on a pétition filed that day, and the bankruptcy 
proceedings are now pending. The bankrupt bas not been discharged 
in such proceedings. July 7, 1916, on the pétition of said Komar, a 
writ of habeas corpus was duly issued out of and under the seal of 
this court, and a release is sought under and by virtue of the provi- 
sions of General Order 30 (89 Fed. xii, 32 C. C. A. xxx). On the 
trial of the action above referred to the presiding judge charged the 
jury that no punitive or exemplary damages could be recovered, It is 

^s^FoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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seen that said Komar was arrested on such body exécution and gave 
bail to the jail limits prior to the commencement of such bankruptcy 
proceedings. General Order 30 provides : 

"If, at the time of preferrlng hls pétition, the debtor sUall be iniprisoned, 
the court, upon application, may order him to be produced upon habeas cor- 
pus, by the Jailer or any ofticer In whose custody he may be, before the réf- 
érée, for the purpose of testifying in any manner relatlng to hls banlcruptcy ; 
and, if committed after the filing of liis pétition upon process In any civil ac- 
tion founded upon a clalin provable in bankruptcy the court may, upon like 
application, discharge him from such imprisonment. If tlie petltloner, dur- 
ing the pendency of the proceedings in bankruptcy, be arrested or imprisoned 
upon process in any civil action, the District Court, upon his application, may 
issue a writ of habeas corpus to bring him before the court to ascertaln 
whether such process bas been issued for the collection of any claiin provable 
in bankruptcy, and if so provable he shall be discharged ; if not, he shall be 
remanded to the custody in which he may lawfully be. Before granting the 
order for discharge the court shall cause notice to be served upon the créd- 
iter or his attorney, so as to give him an opportuuity of appearing and be- 
ing heard before the granting of the order." 

It is expressly provided in such General Order that : 

"If the petitioner, during the pendency of the proceedings In bankruptcy, 
be arrested, or imprisoned upon process in any civil action, the District Court, 
upon his application, may issue a writ of habeas corpus to bring him before 
tlie court to ascertain whether such process bas been issued for the collection 
of any claim provable lu bankruptcy, and if so provable he shall be dis- 
charged : if not he shall be remanded to the custody in which he may law- 
fully be." 

This General Order first provides generally for producing a bank- 
rupt in custody when he files his pétition for the purpose of testifying 
in the bankruptcy proceedings no matter what the cause of arrest. It 
next provides specially that if committed after the filing of his pétition 
upon process in a civil action founded on a claim provable in bankrupt- 
cy the court may in certain cases discharge him. It then provides that 
if the petitioner during the pendency of the proceedings in bankruptcy 
be arrested, or imprisoned upon process in any civil action, the court 
may, etc., and if it appears that such process bas been issued for the 
collection of any claim provable in bankruptcy he shall be discharged 
if the claim is so provable. 

I am unable to discover any reason why a bankrupt, arrested and 
imprisoned in a case where the claim is dischargeable in bankruptcy 
on civil process after he bas filed his pétition in bankruptcy should be 
discharged from arrest and a bankrupt arrested and imprisoned on pre- 
cisely such a claim on civil process before the filing of his pétition 
should not be. While there is some obscurity in the language used in 
General Order 30, and room for difl^erences of opinion, my conclusion 
is that the Suprême Court, in adopting the General Order referred to, 
did not purpose to make any distinction betv/een the two cases, and 
that the language used does not make the distinction claimed. 

The question has been considered and decided both ways since the 
enactment of the présent bankruptcy lawf and the adoption of the Gen- 
eral Order referred to. In Re Claiborne (D. C.) 109 Fed. 74, 5 
Am. Bankr. Rep. 812, Judge Brown held that a bankrupt, held on 
civil process when the claim was provable in bankruptcy and the arrest 
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was made prior to the filing of the pétition in bankruptcy, could not 
be discharged on habeas corpus ; while in People ex rel. Taranto v. 
Erlanger, Sheriff (D. C.) 132 Fed. 883, 13 Am. Bankr. Rep. 197, Judge 
Holt held that in such a case the bankrupt could and should be so dis- 
charged, and in Turgeon v. Emery (D. C.) 182 Fed. 1016, Judge Haie 
held the same. In Matter of Adler (C. C. A. 2d circuit) 144 Fed. 659, 
75 C. C. A. 461, 16 Am. Bankr. Rep. 414, Judge Coxe said: 

"General order 12 (32 C. 0. A. xvi, 89 Fed. vil) provides that from the date 
when he is requlred to appear before the référée the bankrupt shall be sub- 
ject to the orders of the court in ail matters relatlng to his bankruptcy 'aud 
may receive from the référée a protection agalust arrest, to continue untU 
the final adjudication on his application for a discharge,' and General Order 
30 (32 C. C. A. XXX, 89 Fed. xli) requires the District Court to discharge on 
habeas corpus a bankrupt imprisoned upon process in any civil action for 
the collection of a claim provable in bankruptcy." 

I do not find that either of the cases referred to was appealed. If 
a claim against a bankrupt is provable and dischargeable in bankruptcy 
and reduced to judgment prior to the filing of a pétition in bankruptcy, 
and the bankrupt is imprisoned on an exécution against his person 
issued and executed by taking the défendant in such exécution into cus- 
tody a day before the pétition is filed, I see no reason why such bank- 
rupt should not be discharged on habeas corpus, if another bankrupt, 
with a judgment against him for a precisely similar cause of action, 
obtained before the bankruptcy, but who was arrested on an exécution 
against the person to collect such judgment the day after he filed his 
pétition is to be and is entitled to be discharged on habeas corpus. 
If the debt or judgment is provable and dischargeable in bankruptcy, 
why should the bankrupt remain in custody in the one case and not in 
the other? The question of the discharge of the bankrupt from his 
provable debts is not determined in either case, and will not be until 
he bas filed his application for a discharge and it bas been passed upon 
by the court or judge. In either case, if the bankrupt fails to secure 
his discharge, the claim and judgment will remain in full force and 
efïect, and ail légal and équitable remédies will be open to the judg- 
ment creditor, notwithstanding the release on habeas corpus. I am in- 
clined to agrée with Judges Haie and Holt. Judge Brown foUowed 
prior holdings under the old Bankruptcy Act, as will be seen by a réf- 
érence to the opinion of Judge Holt, and in the act referred to the 
language was difïerent from what it is hère. 

[2] I cannot see that the judgment against Komar estabhshed a 
cause of action for willful and malicious injury to the person, but 
the contrary. A judgment for a breach of contract to marry is dis- 
chargeable in bankruptcy if not accompanied by séduction. In re 
Fife (D. C.) 109 Fed. 880, 6 Am. Bankr. Rep. 258. See, also. Collier 
on Bankruptcy (lOth Ed.) 394, 395, and cases there cited. Having 
been bailed to the jail limits, the petitioner is under restraint and im- 
prisoned within the meaning of the law. Being of this opinion on the 
two propositions involved, the petitioner, notwithstanding his gross ill 
treatment of the plaintiff in the action as established by the judgment 
is entitled to his discharge. 

The writ of habeas corpus is sustained, and the petitioner discharged, 
and there will be an order accordingly. 



382 234 FEDERAL EEPORTEU 

ITNIVERSAL SAV. CORP. v. MORRIS PLAN CO. OF NEW YORK et al. 
(District Court, S. D. New ïork. January 28, 1916.) 

1. Teade-Marks and Trade-Names ®=»67 — Unfair Trade — Plan for Con- 

DUOTiNG— Banking Business — Ineringement. 

A plan of Industrial banking, put Into effect by défendants, held, on the 
évidence, not an appropriation of one devised by complalnant's assigner, 
but to be essentially différent, and not an Infringement of complalnant's 
rlghts, conceding that property rlghts may exist in a mère idea or 
scheme for conductlng business, without physical means or devlces for 
carrying it ont. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 78 ; Dec. Dig. €=»e7.1 

2. Attobney and Client ©:=5l29(l) — Breach of Confidence by Attornet — ■ 

Remedt. 

The remedy of a client for the disclosure by hls attorney of informa- 
tion imparted to hlm in confidence, to the client's injury, Is by an action 
at law for damages. 

[Ed. Note.— For other cases, see Attorney and Client, Cent. Dig. §§ 284- 
287 ; Dec. Dig. <S=3l29(l).] 

In Equity. Suit by the Universal Savings Corporation against the 
Morris Plan Company of New York and others. Decree for de- 
fendants. 

S. M. Brandt, of Norfolk, Va., and Olcott, Gruber, Bonynge & Mc- 
Manus, of New York City, for complainant. 

Satterlee, Canfield & Stone, of New York City {R. Randolph Hicks, 
of Norfolk, Va., and Harlan F. Stone and Huger W. Jervey, both of 
New York City, of cottnsel), for défendants. 

HAZEL,, District Judge. [1] This is a biU in equity for an ac- 
counting and for an injunction to prevent the défendant corporation, 
the Morris Plan Company of New York, and the individual défend- 
ants, from appropriating or tising the plan of industrial banking, 
referred to as the Morris plan of industrial banking, of which the 
complainant, the Universal Savings Corporation, claims to be the 
owner. It is averred in the bill that in 1898 this idea or conception 
of a plan of industrial banking originated with David Stein, whose 
object or purpose was to establish a System of banking peculiarly 
adapted for use by workingmen, mechanics, or persons without finan- 
cial means or crédit, who, having no security, are ordinarily unable to 
obtain loans without the payment of exorbitant interest. It was be- 
lieved that money might safely be loaned to a person on receipt of 
his promissory note, in which two other persons similarly situated 
financially had joined, by requiring the amount advanced to be repaid 
in 50 weekly installments, and by requiring the borrower to buy the 
investment stock of the banking association to the value of the amount 
borrowed, thus creating a fund which at the end of the installment 
period would equal the amount borrowed. ' Under said plan the bor- 
rower, on maturity of the note, was to hâve the option of using the 
installment accumulation either for paying the debt or for a share of 

<g=jFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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the paid-up stock bearing interest at S per cent., which was usable as 
collatéral for other loans or could be hypothecated by the lender to 
discharge the original debt. The bill also allèges that the stock of the 
proposed banking association was to be divided into A, B, and C classes. 
In complainant's brief it is stated that class A is the installment stock, 
divided into shares of $50 each, payable in weekly installments of $1 ; 
B, the capital stock, of the par value of $100; and C, the investment 
stock, also payable on the installment plan of $1 per week, said stock 
being $50 per share. 

The défenses are: (1) That the complainant's System is not the 
System under which défendants operate; (2) that there was no prop- 
erty right in complainant's plan or system ; (3) abandonment and ded- 
ication to the public; (4) that the conception or idea, if it constituted 
a property right, was vested in Stein's trustée in bankruptcy; (5) 
lâches; and (6) res adjudicata. 

In support of the allégations of the bill there was testimony showing 
that in the year 1901, at Newport News, Va., David Stein, complain- 
ant's assignor, assisted in the organization of the Merchants' & Me- 
chanics' Savings Association, which adopted his alleged invention or 
plan of banking ; that he was a director of the association for a short 
time ; and that the witness Batchelor, an attorney, prepared the char- 
ter, by-laws, form of notes, and application blanks used by said as- 
sociation. Subsequently, in 1904, Stein interested the défendant, Ar- 
thur J. Morris, a practicing attorney, in a proposai to organize at 
Norfolk, Va., a banking association similar to that of the Mer- 
chants' & Mechanics' Savings Association, and submitted to Morris 
a letter (Plaintiff's Exhibit 1) accompanied by a table, purporting to 
explain in détail his method of opération, and requesting Morris to 
call a meeting of persons with a view to perfecting the organization 
of such a Company. He testified that it was agreed between hira and 
Morris that, if the meeting eventuated in an association, he should be 
manager, and Morris counsel, thereof, and that he enjoined Morris 
from using said plan, table, or system without his consent; but there 
was substantial contradiction of such testimony by Morris. 

However, the proofs show that in October, 1904, a meeting was 
held in the Monticello Hôtel at Norfolk, attended by varions persons, 
to whom Stein was introduced by Morris as the originator of the plan 
of banking under which the Merchants' & Mechanics' Savings Asso- 
ciation of Newport News was being operated. At this meeting réf- 
érence was made to Plaintiff's Exhibit 1 to demonstrate the possible 
accumulations on an investment of a certain amount of money in ac- 
cordance with the Stein plan, subject to losses and expenses of op- 
ération; but no definite action was taken, although it appears that a 
prospectus and subscription agreement, dated March 5, 1905 (Plain- 
tiff's Exhibit 2), was later prepared by Morris, and signed by him 
and one Upton and a third person. Eittle was donc to obtain further 
subscriptions, and the proposed banking organization did not materi- 
alize. 

To show continued connection by Morris with the Stein plan to the 
year 1907, Stein gave testimony that efforts were made to apply the 
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said plan to the Portsmouth Investment Company, a corporation about 
to be liquidated, and a new prospectus and subscription agreement 
(Plaintifï's Exhibit 3) were prepared ; but such testimony is not f uUy 
credited. Morris, though admitting that he prepared the prospectus 
(Plaintiff's Exhibit 2), based upon the by-laws of the Merchants' & 
Mechanics' Savings Association, dénies having prepared Plaintiff's 
Exhibit 3, and claims that it was not written in his office. His stenog- 
rapher corroborâtes such testimony. Stein swore also that his rela- 
tions with Morris continued practically down to the incorporation of 
the Fidelity Savings & Trust Company; that he frequently discussed 
his plan with Morris and counseled with him in relation thereto; and 
that he believed the latter was continuing his efforts towards promot- 
ing the desired organization. Morris, however, contradicted such tes- 
timony, claiming that his connection with the matter positively ceased 
in 1905, and that he advised Stein to counsel with the witness Upton, 
who perhaps could help him. On this point there was much dispute, 
but the burden rested upon complainant to prove by a fair prépon- 
dérance of the évidence that such relations continued, and that Stein 
had reason to believe that Morris would continue to promote the orig- 
inal undertaking. In this it has failed. There is évidence that Stein 
subsequently conferred with Upton, to whom Morris delivered the 
prospectus prepared by him; but little was donc to organize a Com- 
pany, and the work of promotion was apparently abandoned. 

About five years later, in April, 1910, the Fidelity Savings & Trust 
Company was organized by Morris under chapter 49a of the Code of 
Virginia. Such company concededly embodies the Morris plan of 
industrial banking, notwithstanding its organization under the stat- 
ute law of the state of Virginia, and I think was essentially différent 
from Stein's plan of banking, or the plan under which the Merchants' 
& Mechanics' Savings Association was carrying on its business. It 
is true the form of notes, application blanks, Constitution, and by- 
laws were perhaps modeled on those of the Merchants' & Mechanics' 
Savings Association, and that there were other similarities ; but such 
similar features, as hereinafter stated, were old expédients. 

It appears that since its organization the Fidelity Savings & Trust 
Company has been successfully operated, and that numerous banks 
hâve been organized throughout the country, with large capital stocks, 
to engage in such plan of banking, ail meeting with extraordinary 
success. Demands for banks of this kind bave become so extensive as 
to necessitate the formation of the Fidelity Corporation of America 
and the Industrial Finance Corporation of New York as organizing 
agencies to supply such demand. It is pointed out that the popularity 
of such institutions is indicated by the fact that the Industrial Finance 
Corporation of New York began business in June, 1914, with a sub- 
scribed capital stock of $1,500,000 and an authorized capital of $7,- 
000,000, and was instrumental in the organization of the Morris Plan 
Company of New York, défendant herein. 

The principal question is whether the respective plans of banking 
under discussion are substantially similar. I think they are funda- 
mentally différent. There are, of course, similar éléments embodied 
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in each plan; but the feature of a fixed capital subscribed by inde- 
pendent investors, présent in the Morris plan, but not in the Stein plan, 
is of vital importance, and makes the former plan appeal more readily 
to investors than the Stein plan, wherein the organizers subscribe for 
capital stock payable in installments ; the fund so obtained being 
loaned out, and the borrower at the time of borrowing receiving in- 
vestment stock convertible into capital stock. Under the Morris plan, 
on the contrary, the borrower purchased certificates of investment, 
or obligations of the company, which were not convertible into capital 
stock. The witness Williams, a banking expert, clearly dififerentiated 
the two plans, showing that one is operated upon a mutual basis, the 
members or borrowers subscribing to the capital stock and participat- 
ing in the profits and losses, and the other upon a fixed capital, the 
stockholders being the managers and proprietors of the banking in- 
stitution, and the borrow^ers and savers not participating in the profits 
and losses. 

Complainant, however, contends that the letter and table delivered 
by Stein to Morris disclose a fixed capital stock in the Stein plan. 
True enough, the letter indicates a capital stock realized by the sale 
of class A stock, and states that the profits will inure to the benefit 
of B stock, and that "we will also sell more B stock, * * * from 
which thèse people will not get any profits before the annual meeting." 
The wording of the letter conveys the idea that the plan was mutual 
in its character, the members and borrowers contributing the capital 
stock, which was not a fixed capital stock, but one that fluctuated. 
That this is a proper interprétation is shown by article 2, sections 5 
and 6, of the by-laws of the Merchants' & Mechanics' Savings As- 
sociation, which substantially provide that holders of A stock can cou- 
vert the same into B stock. The table shows a calculation of profits 
to be derived from loaning $20,000 in accordance with the Stein plan ; 
the theory being that payments and interest would be immediately 
reloaned on similar terms. In my judgment there is no property 
right in such table, as it is merely a mathematical computation. 

The feature of accepting as security for a loan to one of the makers 
a note made by hira and two joint makers, as a guaranty of good 
character, without requiring as security either real estate or personal 
property, was not a new expédient ; such being a known f orm of 
security in co-operative banking institutions abroad. In the pamphlet 
of Henry W. Wolfif in évidence, published 1898, it appears that in so- 
called village banks or friendly societies, limiting the borrowing powers 
of members, notes of hand signed by two sureties were deemed suffi- 
cient security, and it is stated therein that payment of loans by week- 
ly installments was a method generally adopted by loan societies and 
similar bodies, although perhaps not the best method for village banks. 
Members of such savings societies are required to take up a share in 
the Society, for which they may pay in one sum or in weekly install- 
ments. There is also testimony to the effect that Stein remarked to 
various witnesses at the time of the organization of the Merchants' 
& Mechanics' Savings Association that he had become acquainted with 
the plan under which it was being organized in Russia. However this 
234 F.— 25 
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may be, it is difficult to concéive that a property right exists in an idea 
or schemé for conducting business without physical means or devices 
for carrying it out. Bristol, v. E. L. A. Society, 52 Hun, 161, 5 N. 
Y. Supp. 131 ; Burnell v. Chown (C. C.) 69 Fed. 993 ; Bristol v. E. h. 
A. Society, 132 N. Y. 264, 30 N. E. 506, 28 Am. St. Rep. 568. 

[2] Complainant contends that Stein's plan was imparted to Morris 
as his attorney in confidence, and with a restriction against using the 
same without his consent; but, according to the évidence of the de- 
fendants, neither the Merchants' & Mechanics' Savings Association, 
Batchelor, Upton, nor the witness Koteen were committed to secrecy 
— the plan being imparted to them without restrictions against pub- 
licity. Under thèse circumstances I am disinclined to crédit Stein's 
version that he took the précaution to protect his plan by agreement 
with Morris. It is true that an attorney should be held to the highest 
good f aith in dealing with a client ; but it is not at ail certain in my 
mind that an agreement by a lawyer to associate in the promotion of 
a System of industrial banking créâtes the relation of attorney and 
client, or precludes him from af terwards engaging in the same business 
or from using an original idea or conception in combination with the 
plan imparted to him by his former associate. In any event, if the 
relationship of attorney and client actually existed between Stein and 
Morris, and if the former, in disregard of the confidence reposed in 
him, disclosed information imparted to him by the latter to his in- 
jury, the remedy is at law to recover for the damages sustained. 
Weeks on Attorneys (2d Ed.) § 10. Whether Morris should hâve 
been prompted by a dévotion to the interests of his erstwhile client 
or associate to inform him that he had discovered an additional élé- 
ment which, when combined with the features of the Stein plan, would 
overcome objections thereto, and render it more inviting to investors, 
is a question I am not called upon to answer. 

Inasmuch as I hâve reached the conclusion that the défendants are 
not appropriating the plan of Stein, or the resuit of labor or research 
on his part, but hâve merely adapted known features in connection 
with features originated by Morris to a system of industrial bank- 
ing, it . is unnecessary to pass upon the défenses of lâches, res ad- 
judicata, and the trustee's title to the Stein plan. 

The bill is without equity, and, is dismissed, with costs. 



UNITED STATES V. CHICAGO, M. & ST. P. RY. CO. 

(District Court, N. D. lowa, W. D. August S, 1916.) 

' No. 169. 

1. Carriers ©epSTt^Carriage of Live Stocic— Twekty-Eight Hour Law — 
Violation. 

Where, after cattle had been kept conflned by tbe initial carrier for 
more than 28 liours, ttiey were delivered to défendant, wlio kept th.e ani- 
mais conflned for less than 28 hours bèfore it delivered them to a tliird 
carrier, which vinloaded them for food, water, and rest, défendant oannot 

ÊsSsFor other cases see same topie & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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be held liable for violation of the 28-hotir law (Act Juiie 29, 1906, c. 3594, 
34 Stat. 607 [Comp. St. 1913, §§ 8651-8654]), for its aeceptanee of the 
animais from the original carrier did not earry with it a liability for the 
penalty, the ofifense of the original carrier having been already completed, 
as the ovraer had not consented to the continement of the stock for more 
than 28 hours. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. ©=37.] 

2. Pleading <S=j8(1)— Pétition— Sufficienct, 

Conclusions of law in the pétition at varlance wlth the averments of f act 
canuot be relied on to state a cause of action. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 12, 25, 28 ; Dec. 
Dig. <©=»8(1).] 

At Law. Action by the United States of America against the Chi- 
cago, Milwaukee & St. Paul Railway Company. On demurrer to péti- 
tion. Demurrer sustained. 

F. A. O'Connor, U. S. Atty., of New Hampton, lowa, and Seth 
Thomas, Asst. U. S. Atty., of Ft. Dodge, lowa. 
Hughes, Sutherland & Taylor, of Cedar Rapids, lowa, for défendant, 

REED, District Jtidge. The United States brings this suit to re- 
cover from the défendant railway company $500 the penalty provid- 
ed for an alleged violation of the 28-hour law. 

[1] The pétition allèges that the défendant railway company is a 
common carrier by railroad, and is a Connecting carrier with the Chi- 
cago, Rock Island & Pacific Railway Company, which is also a common 
carrier by railroad in the United States, 

It further allèges that on March 21, 1916, at about 8 o'clock a. m. 
of that day, one F. N. Jones delivered to the Rock Island Company 
at Athol, in the state of Kansas, an immigrant car loaded with house- 
hold goods and five horses and five head of cattle, to be shipped and 
delivered to himself at Miles City, Mont. ; that said car was carried by 
the Rock Island Company to the city of Council Bluffs, lowa, at which 
point it delivered the car to the défendant herein at the hour of 7:40 
p. m. on March 22, 1916; that the défendant company carried the 
car with the horses and cattle loaded therein over its line to Sioux City, 
lowa, and there delivered the car with its contents to the Sioux City 
Terminal Company, an independent carrier, on March 23, 1916, at 6:10 
p. m. of that day ; and the terminal company carried and delivered the 
car to the Sioux City Stockyards Company, to unload said horses and 
cattle for food, water, and rest at 6:25 p. m., March 23d. 

The pétition further allèges that the time consumed by the Rock 
Island Company in conjunction with the défendant in carrying the car 
from Athol, in the state of Kansas, to the city of Sioux City, lowa, 
where it was delivered by the défendant to the Sioux City Terminal 
Company, was 58 hours; that there was no written agreement of 
the owner or person in charge of said shipment, that the live stock 
might be confined for a period of 36 hours ; and that the défendant, in 
conjunction with the Rock Island Company, knowingly and willfully 
confined said stock for a longer period than 28 consécutive hours. 

®::3For other cases eee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The défendant demurs to the pétition upon the ground that it ap- 
pears upon the face thereof that the défendant company did not de- 
tain the stock in its custody in excess of the 28-hour period. 

It appears from the allégations of the pétition as above stated that 
from the time the défendant company received the live stock at Council 
Bluffs, at 7:40 p. m., March 22, 1916, and carried and delivered the 
same to the terminal company at Sioux City, lowa, at 6 :10 p. m., March 
23d, was 22 hours and 30 minutes ; also that the car was in the cus- 
tody of the Rock Island Road from 8 o'clock a. m., March 21st, 
until it delivered the same to the défendant company at Council Bluffs 
at 7:40 p. m., March 22, 1916, was 35 hours and 40 minutes. It thus 
appears that the Rock Island Company confined the stock beyond the 
28-hour period, and fully incurred the penalty for violation of the 
28-hour law ; and to warrant recovery against défendant it must be 
charged, either with a part of the time the stock was in the custody 
of the Rock Island Road, or with a part of the time the Sioux City 
Terminal Company detained it after the défendant delivered the car 
to that company. I am unable to believe that when the Rock Island 
. Company delivered the car to the défendant company at Council Bluffs, 
it transferred to the défendant company, with the delivery of the stock, 
its liability for the penalty it had incurred ; nor that the time the car 
remained with the terminal company bef ore it delivered it to the stock- 
yards company, can be charged to the défendant; and, inasmuch as 
the défendant company did not hâve the car in its custody in ex- 
cess of the 28-hour period, it is not liable for a violation of the act 
in carrying this shipment. United States v. Sioux City Stockyards Co. 
(C. C.) 162 Fed. 556; St. Joseph Stockyards Co. v. United States, 187 
Fed. 104, 110 C. C. A. 432, and the cases there cited. 

[2] It is true that the pétition alleged that the défendant, in con- 
junction with the Rock Island Company, did "knowingly and willfuUy 
confine said horses and cattle, and each of them, upon its said line and 
road without unloading said horses and cattle for rest, water, and f eed- 
ing for a period longer than 28 consécutive hours," but this is a con- 
clusion only which the facts alleged do not support, while the facts 
alleged do show that the Rock Island Company kept the stock in its 
custody for 35 hours and 30 minutes of the 58 hours and 15 minutes 
from the time the car left Athol, Kan., to the time of its delivery to 
the Sioux City Stockyards Company, at 6:25 p. m., on March 23, 1916. 

It follows that the demurrer to the pétition must be sustained, and 
it is accordingly so ordered. 
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THE APPAM. 

(District Court, E. D. Virginia. July 29, 1916.) 

j, Wab ©=>16— Peize — KiGHT or Asylum in Neutbal Pobt — Tbeatt — Netj- 

TBALITT LAWS. 

Article 19 pf the treaty of July 11, 1799, tetween Prussia and tlie 
United States (8 Stat. 172) renewed in its essentlals by article 12 of tlie 
treaty of 1828 (8 Stat. 384), which pro%'ides that "the vessels of war, pub- 
lic and private, of both parties, shall carry freely, wheresoever they 
please, the vessels and effects taken from their enemies, * * * nor 
shall such prizes be arrested, searched, or put under légal process when 
they corne to and enter the ports of the other party, but may freely be 
carried out again at any tlme by their captors to the places expressed in 
their commissions," applies only to prizes brought into the ports of one 
country by vessels of war of the other for necessary temporary purposes, 
as in case of stress of weather, want of fuel or provisions or necessity of 
repairs, and contemplâtes their removal to a port of the captor country as 
soon as the cause of their entry has been removed. Nelther under such 
treaty nor under the doctrines of international lav^ as generally accepted 
by dvillzed nations at the présent day may a prlze be taken alone by a 
prize crevf into a port of a neutral country for indeflnite asylum, or there 
held pending a disposition of her case by a prlze court of the captor 
country. 

[p:d. Note.— For other cases, see War, Cent. Dlg. §§ 80-84; Dec. Dig. 
<S=>16.] 

2. Wab ®=>16 — Peize — Jtjbisdiction of Coubts of Neutbal Countbt. 

Courts of admiralty of the United States hâve jurisdiction to enter- 
taln actions for the restitution to their owners of prizes of war because 
of violation of the neutrality laws, and such jurisdiction is not limited 
to cases of capture within the territorial llmits of this country, or where 
the eapturlng vessel was illegally fltted out in this country, but extends to 
a case where the right to restitution of the prlze property Is claimed by 
reason of Its having been brought into our ports in violation of our neu- 
trality. 

[Ed. Note. — For other cases, see War, Cent. Dig. §§ 80-84; Dec. Dig. 
€=16.] 

3. Wab i&=»16 — Peize — Jtjeisdiction of Coubts of Neutbal Countbt. 

Under modem authority title to a prlze does not become vested in the 
captor by the mère fact of capture, and not until lawful condemnation 
is had by the proper court of the captor country. This is parti cularly 
true where the prize is not taken into the captor country and an uncon- 
demned prize, taken into a port of a neutral country for asylum in vio- 
lation of its neutrality, is subjeet to proceedings by its owner for resti- 
tution in the admiralty courts of tliat country irrespective of the action 
of the prize courts of the captor country. 

[Ed. Note. — For other cases, see War, Cent. Dig. §§ 80-84; Dec. Dig. 
<S=3l6.] 

In Admiralty. Suits by British and Af rican Steam Navigation Com- 
pany, Limited, against the steamship Appam, and by Henry G. Harri- 
son, master, against the cargo of the steamship Appam to recover pos- 
session of vessel and cargo. Decree for libelants. 

Thèse are suits in admiralty, brought respectlvely by the owner and master, 
to recover possession of the British steamship Appam, now lying at Newport 
News, Va., and her cargo. 

On the 15th of January, 1916, about 3 o'clock In the aftemoon, during the 
existence of a state of war between the Empires of Great Britain and Ger- 
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many, the steaiuship Appam was captured on tlie higli seas by tlie German 
cruiser Moewe, in latitude 33.19 N., longitude 14.24 W. 

The Appam, flying the Biitish flag, and registered as an English vessel, 
is a modem pas.senger and cargo steamship, 440 feet long, 58 feet broad, 35 
feet deep, and 7,800 tons gross burden, bnilt in Belfast, Ireland, in February, 
1913, slnce which tinie she lias been engiiged in connnerte, with tlie exception 
of a short period about a year prior. to her capture, as hereinafter sliown, 
when she was used as a transport for troops. She had made 12 voyages to, 
and was on the return trip of her thirteenth voyage frora, the West Coast 
of Afrlca to Liverpool, carrying a gênerai cargo of coca beans, palm oil, ker- 
nels, tin, maize, . 16 boxes of specie, and other articles. At the West Af rican 
port, she took on 170 passengers, of whom 22 were Gernians, 19 nien and 3 
women, eight of them being military prisoners of the English government. 
She had a crew of about 160 ail told, and carried a three pounder gun on her 
stern. 

The Moewe, flying the German ensign, approached the Appam on lier star- 
board side, and when about 100 yards awdj, flred a gun aeross the bow of the 
latter as a signal to stop, which she dld, and she was boarded, without résist- 
ance, by an armed crew from the Moewe, who brought with them several buck- 
ets with pecullar looking tliings in them, some round. Two bombs were slung, 
one over the bow, and one over the stern of the Appam. An officer from the 
Moewe said to the captain of the Appam that lie was sorry, but he had to take 
his ship, and asked liim how many passengers he had, and what cargo ; whether 
he had any specie, and how much coal. When the shot was flre<i by the 
Moewe, the captain of the Appam instructed his wireless operator not to touch 
the wireless instrument, and his officers "on no account to let any one touch 
that gun we h.ave on board." Tlie officers and crew of the Appam, with the 
exception of the engine room force, 35 in number, and the second officer, were 
then ordered on board the Moewe, where the captain was told by the ofBcer 
commanding that vessel : "Tou are a very lucky man ; I would hâve flred 
at you if you had attempted to escape ; I would hâve sunk you;" The captain, 
officers, and crew of the Appam were then sent helow, between-decks, down in 
the hold, where they were kept vintil the evening of the 17th of January, when 
they and also about 150 persons, officers, and erews of flve or six vessels pre- 
viously sunk by the Moewe, weïe ordered back to the Appam, and kel>t on 
board as prisoners. At the tinie of the capture, the senior officer of the board- 
ing party told the chief engineer of the Appam that lie was now a niember of 
the German Navy; to which the chief replied that lie did not thlnk lie was; 
and the senior officer said "This is no laughing niatter, and if you do not 
obey my orders, I will blow your brains ont, but if you obey me, not a haïr 
of your head will be touched." He also told them to tell his staff tlie sanie 
thing, and if they did not obey his orders, to bring them to hini, and they 
would be shot. He thereupon inquired as to the quaiitity of coal on hand, the 
varions révolutions of the eugines, also the coal consumptioii for différent 
speeds, and directed that steam be kept up handy, and abotit 6 o'clock in the 
evening, the engineer was directed to set the enghies ut the révolutions re- 
quired, and they got under way. The German officer told the chief engineer 
to report to him at 8 o'clock the next morning, the tonnage of coal and stores 
that he had, which he did. On reporting on the second morning, Mr. Berg 
was, for the first time, seen by the engineer, and lie was told that he (Berg) 
was now in charge of the ship, and asked him for the same information as 
to fuel consomption and révolutions which he had given to the former oflicer, 
and also said that lie eipected the engineer to lielp him ail he could, and thé 
more he did for him the better it would be for everybody on the ship. Tlie en- 
gineer said he would, and did do so. The englues were pperated with a bom,l> 
secured to the port main injector valve, and a German sailor was stationed 
alongside the bomb with a revolver. There was a guard below of four or five 
armed Germans, who relieved each other, and were constantly in the engine 
room, but did not interfère with the working of the ëngihes. Lient. Berg gave 
directions as to working the engines, and was the only officer on board who 
wore uniform. On the' nlght of the capture, January 15th, tlie specie In the 
çpecie room was takeji by tJie boarding party and lowered into a boat, and 
then taken on board the raider. After Lient. Berg was put in charge of the 
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Appam, and the officers and meri were ordered back on lioard of her, bombs 
were slung over her bovv and stem, one large bomb, said to contaln about 
200 pound of explosives, was placed on the bridge, and several smaller ones 
in the chart room. When the captain of the Appam came on board froni the 
Moewe, Lient. Berg pointed to a large object standing on the deek, and said 
to him : "That is a bomb ; if there is any trouble, mutiny, or attempt to take 
the ship, I hâve orders to blow up the ship instantly." He also said: "There 
are other bombs about the ship ; I do not want to use it, but I shall be com- 
pelled to if there is any trouble." During the passage, the captain of the 
Appam asked Lient. Berg If they met an Bnglish cruiser what would be 
done, and Lient. Berg replied that if possible he would give them 10 minutes 
to get into the boats, but if the cruiser atteinpted a capture, she would tie 
blown up. The bombs were kept in the positions stated until the ship arrived 
at tlie Virginia Capes, when they were removed, and Lieutenant Berg asked 
the crew of the Appam to drop the anchor, as he had not men to do it, on 
reaching Hampton Roads. 

During the trip westward, the ofiicers and crew of the Appam were not al- 
lowed to see the ship's compass to ascertain her course; and ail lights were 
obscnred during the voyage ; no one was allowed to smoke or strike matches 
on deek, and the power of the navigation lights was lessened also. The Ger- 
man prisoners, vrith the exception of two who went on board the Moewe, were 
armed, and placed over the passengers aud crew of the Appam as a guard ail 
the way across. They wore armulets, consisting of a white band around the 
arm, and had rifles and revolvers, and received their orders from Lient. Berg. 

For two days foUowing the capture, the Appam remained in the vicinity 
of the Moewe, until she was started westward. lier course for the flrst two 
or three days was sonthwesterly varying, and afterwards westerly, and so 
contlnued until her arrivai at the Virginia Capes on the 31st of January. 
The entire engine room staff of the Appam w-as on duty operating the vessel 
across to the TJnited States ; the deek crew of the Appam kept the ship clean, 
and the navigation was condueted entirely by the Germans, the lookouts being 
mostly German civilian prisoners. The night before the Appam arrived at 
the Capes, ail of her crew were ordered below, and not allowed on deek after 
9 o'clock. 

At the time of the capture, the Appam was approximately distant 1,590 
miles from Emden, the nearest German port, and from the nearest availablo 
port, namely Punehello, in the Madeiras, 130 miles ; from Llverpool, 1,450 
miles, and from Hampton Roads, 3,051 miles. 

The évidence snows that the Appam was In flrst-class order, quite seaworthy, 
and with plenty. of provisions both when captured and at the time of her ar- 
rivai in Hampton Roads. 

There is no conflict in the testimony as to the facts stated, the same having 
been testifled to by the master, flrst offlcer and chief engineer of the Appam. 
No witnesses were called in reply by tlie resrwndents, thongh Lient. Berg 
was présent in court during the entire trial, and the German crew remainiug 
with him on the ship were within easy call of the court. 

TJpon her arrivai at Hampton Roads, the collecter of the port was duly ad- 
vised of the présence of the ship by Lieut. Berg, and application was at once 
made to the secretary of state for the vessel' s internraent, and also for the 
internment of the crew of the Appam, ttecause of alleged rcsistance to capture. 
The right of internment of the Appam was denied, and her crew was released 
with their persoual effects. 

Subséquent to the filing of the libels, the perishable portion of the cargo 
of the Appam was ordered sold by the court, bringing some $634,000, which 
fund is now in the registry of the court awaiting the court's détermination of 
this matter. 

Frederick R. Coudert, James K. Symmers, Howard Thayer Kings- 
bury, and Ralph James M. BuUowa, ail of New York City, and Hughes 
& Vandeventer, of Norfolk, Va., for libelants. 

John W. Clifton, of Washington, D. C, Norvin R. Lindheim. 
of New York City, Walter S. Penfield, of Washington, D. C, and 
Hughes, Little & Seawell, of Norfolk, Va., for respondents. 
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WADDILL, District Judge (after stating the facts as above). From 
this brief summary of the facts, it will be seen that the question for 
considération is whether the vessel and her cargo, belonging to a sub- 
ject of Great Britain, captured by a cruiser of the German Empire, up- 
on the high seas, during the existence of war between the two coun- 
tries, can be brought by a prize master and crew into the waters of 
the United States, for the purpose of being there laid up. 

The Ubelants earnestly urge that this cannot be donc, and that the 
coming in, as well as the insistence upon the right of asylum under the 
circumstances of this case, constitutes a violation of the neutrality of 
the United States, entitling the owners to restitution of their property ; 
whereas, the respondents maintain the right to bring in their prize, as 
well as the right of asylum for the same, during pleasure, pending 
the continuance of the war, and insist that such right exists as well 
under gênerai international law as under treaty existing between this 
country and Prussia, now a part of the German Empire; that the 
prize is the property of the German government by reason of its cap- 
ture from a citizen of a belligerent country on the high seas, by one of 
its duly commissioned war vessels; that the title or right of pos- 
session thereto cannot be inquired into by this government, or the re- 
; spondents impleaded in the courts of the United States ; that the 
court of the captor country alone can détermine the validity of the 
seizure and title to said prize ; and that this government, under the ex- 
isting treaty cannot deny to the capturing country the right of asylum 
'for said prize. 

I The court has been most fortunate in having the benefit of the ar- 
guments of able and accomplished counsel presenting the respective 
'contentions; and almost every conceivable question and kindred sub- 
'ject, bearing incidentally on the issues involved, hâve received the 
careful considération of counsel, and the case has been fuUy, ably, 
;and completely presented and argued, which greatly lightens the bur- 
den of the court in reaching its conclusion, as well on the merits of 
the controversy, as in determining the crucial points involved, and elim- 
inating those unnecessary to be passed upon. 

; The court will not attempt any gênerai discussion or review of the 
authorities upon many of the views presented, as to do so would serve 
no good purpose, and unduly lengthen this opinion, but will confine 
itself to the considération of the several material questions arising in 
the case, under its peculiar facts and circumstances. This, it will be 
borne in mind, is not a case of a war, public, or merchant vessel seek- 
ing internment in the waters of the United States, nor of any such ves- 
sel coming in for temporary sojourn ; nor a war vessel bringing in its 
prize captured at sea; nor of such war vessel sending its prize under 
the convoy of a war vessel ; nor of a captor with its prize, f orced in 
by reason of stress of weather, want of fuel or provisions, or for nec- 
essary repairs; but that of a vessel captured at sea, placed in charge 
of a prize master and 22 German sailors, who had been British prison- 
ers on the Appam, and who, together with the Appam's crew, working 
under duress and threat of the loss of their lives, navigated the ship 
across the océan, some 1,500 miles further from the scène of the cap- 
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ture than to the nearest German port, into Hampton Roads, an inland 
water of the United States, within the jurisdiction of this court, for 
the piirpose of indefinite asylum; the wording of the commission of 
the prize master being to "take her to the nearest American port and 
there to lay her up." 

Treating this case in its true light, thèse considérations arise, and 
become material, namely : (1) What are the rights existing between this 
country and Germany, respecting the right of entry of prizes of war 
captured at sea, and oi asylum, in the waters of the United States, 
whether arising under treaty or international law; (2) has this court 
jurisdiction to entertain thèse suits for restitution of the property in 
question to its owners; and (3) what is the character of the property 
seized, whether pubHc or private, and can the court, as against the 
German government, who claims the right to adjudicate its title by its 
own prize court, détermine the rights thereof, and afford relief as be- 
tween the litigants. 

[1] First. The respondents vigorously maintained from the coming 
in of the prize, and the inception of this litigation, the right to bring 
the Appam and her cargo in for the purpose of asylum, as well under 
treaty with this country, as under international law, and rely especial- 
ly on the treaty between the United States and Prussia of 1799, as re- 
newed and continued in 1828, in support thereof. 

Promptly after the institution of thèse proceedings, the German 
government, acting through its Ambassador at Washington, filed pro^ 
tests with the Secretary of State of the United States, against the prose- 
cution of the same, and the seizure of the ship and cargo, and request- 
ed that the United States, through their proper légal department, in- 
tervene, and cause the dismissal of the proceedings. Whereupon the 
Attorney General, acting through the United States attorney for this 
district, appeared as amicus curiœ, and brought to the attention of the 
court the aforesaid position of the German government; and the same 
défense was, in more elaborate form, interposed by the German gov- 
ernment, in the proceedings in this cause. The German Ambassador, 
Count J. H. von Bernstorff, stated bis government's position in his 
communication to the Secretary of State, as shown by the foUowing 
extracts therefrom : 

"As the Appam was captured at sea by a German man of war aud brought 
to the Vlrgiiiian port as a prize ship according to the treaty existing between 
our countries, you inay well appreciate my surprise at the action which has 
been taken. 

"Article 19 of the treaty of 1799 between Prussia and the United States, 
renewed in part by article 12 of the treaty of 1828, provides that 'the vessels 
and eflfects taken from' the enemies of the contracting parties niay be carried 
freely wheresoever they please and that such prizes sliall not be 'put under légal 
process, when they corne to and enter the ports of the other party,' etc. 

"In view of the terms of the treaty, I am at a loss to understand why such 
action has been taken by a court of your country. * * * 

"Besides the Appam Aies the naval flag of and belongs to the German gov- 
ernment and therefore the possession of the captors in a neutral port is the 
possession of their sovereign. ïhe sovereign whose officers hâve captured the 
vessel as a prize of war remains in possession of that vessel, and has full 
power over her. The neutral sovereign or its court can take no cognizance of 
the question of prize or no prize, and cannot wrest from the possession of the 
captor a prize of war brought into its port." 
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He insisted also that article 21 of the Hague Conventions concerning 
tliè rights and duties of neutralpowers in naval war had no applica- 
tion, because not assented to by Great Britain. In a later communica- 
tion, he f urther contended that his government was entitled to the 
rights claimed under gênerai principles of international law, as well 
as under the spécifie terms of the treaty aforesaid. 

The Secretary of State, Hon. Robert Lansing, althoûgh he complied 
with the German Ambassador's request to make known his country's 
contention to the court, made spécifie reply to his communications, set- 
ting forth his interprétation of the treaty relied on, as well as his un- 
derstanding of the international law involved, and the position of the 
government of the United States regarding both matters, and of the 
right of the Appam and her cargo to seek asylum in: the waters of the 
United States. The foUowing extracts f rom the letters: of the secre- 
tary of State to the German Ambassadôr, dated respectively March 
2 and April 7, 1916, show fully and clearly his conclusions and rulings 
in the premises (from letter of March 2, 1916, ref erred to) : 

"Article 19 of the treaty of 1799, to which Your Excellency refers, reads as 
follows : 

"The vessels of war, public and private, of both parties, shall carry (con- 
duire) freely, wheresoever they please, the vessels and eiïects taken (pris) 
from thelr enemles, wlthout belng obligea to pay any duties, charges, or 
fées to ofBcers of admiralty, of the customs, or any others ; nor shall such 
prizes (prises) be arrested, searched, or put under légal process, when they 
come to and enter the ports of the other party, but may freely be carried (con- 
duites) eut again at any tmie by their captors (le vaisseau preneur) to the 
places expressed in their commissions, which the commanding offlcer of such 
vessel (le dit vaisseau) shall be obllged to show. But conformably to the 
treaties existing between the United States and Great Britain, no vessel (vais- 
seau) that shall hâve made a prize (prise) upon British subjects shall hâve a 
right to shelter in ports of the United States, but if (il est) forced therein 
by tempests, or any other danger or accident of the sea, they (il eera) shall be 
obligea to départ as soon a.s possible." 

"(xhe last provision of the above treaty, exeepting Great Britain from its 
opération, was abrogated by the treaty of 1828.) 

"This translation is taken from the publlshed treaties of the United States, 
and while not conforming strictly to the original Fronch text (a copy of which 
is inclosed), is sufticiently accurate for the purposes of this note. At the out- 
set it may be pointed ont that as the object of this provision was to luollify 
the existhig practiee of nations as to asylum for prizes brought into neutral 
ports by men of war, it is subject to a strict interprétation when its privilèges 
are Invoked in a given case in modification of the established rule. By a rea- 
sonable interprétation of article 19, however, it seems clear that it is applica- 
ble only to prizes which are brought into American ports by vessels of war. 
The Appam, however, as Your Excellency is aware was not accompanied by a 
ship of war, but came into the port of Norfolk alone in charge of a prize mas- 
ter and crew. Moreover, the treaty article allows to capturing vessels the 
privilège of carrying out their prizes again 'to the places expressed in their 
commissions.' The commissions ref erred to are manifestly those of the captor 
vessels which accompany prizes into port and not those of the offlcers of the 
prizes arriving in port wlthout couvoy, and it is clear that the port of refuge 
was not to be made a port of ultimate destination or indefinite asylum. In 
thè case of the Appam, thè commission of Lieutenant Berg, a copy of Which 
was given to the Colleetor of Customs at Norfolk, not only Is a commission 
of a prize master, but directs him to bring the Appam to the nearest American 
port, a:nd 'there to lay her up.' In the opinion of the government of the United 
States, therefore, the case of the Appam does not fall within the évident 
méaning of the treaty provision which conteihplates temporary^ asylum for 
vessels of war accompanying prizes while en route to the places» aamed in the 
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oommander's commission, but not tlie deposit of the spolls of war in an Ameri- 
can port. In this interprétation of the treaty, whicli I believe is tlie only one 
warranted by the terms of the provision and by the British treaties referred 
to in article 19, and by other contemporaneous treaties, the government of the 
"United States considers itself free f rom any obligation to accord to the Appam 
the privilèges stipnlated in article 19 of the treaty of 1799. 

"Under this construction of the treaty, tlie Appam can enjoy only those 
privilèges usually granted by maritime nations, including Germany, to prizes 
of war, namely, to enter neutral ports only in case of stress of weather, want 
of fuel and provisions, or necessity of repairs, but to leave as soon as the 
cause of their entry bas been removed." 

(From letter of April 7, 1916, referred to.) 

"The government of the United States agrées witli the German govemment's 
statement that the treaty spealts of a mode of warfare in use at the time the 
treaty was negotiated. It is precisely for this reason that the government of 
the TJnlted States does not believe that the treaty was intended to apply to 
circumstance.s of modem warfare wliich are essentially différent from those 
in vogue at the close of the eighteenth century. The government of the Unit- 
ed States does not understand upon what ground the impérial government 
contends tliat a treaty granting concessions under specifically mentioned cir- 
cumstances, can be construed to apply to a situation Involving other and 
différent circumstances. To grant limited asyluui in a neutral port to a prize 
aceompanied by the capturing vessel is not the granting of a riglit of 'laying 
up' in a neutral port a prize whlch arrives in the control of a prlze master 
and crevs'. 

"Your Excellency's government further contends that article 19, besides be- 
ing applicable to modem conditions, is not contrary to the gênerai raies of 
international law, and therefore not subject to a restrlcting interprétation, and 
in support of this cites as declaratory of the gênerai rules of international 
law article 23 of Hague Convention 13. As indlcated by the impérial govern- 
ment, the United States did not in the case of this convention, and never bas, 
assented to the séquestration of prizes in its ports. The ground of this posi- 
tion of the United States is that it does not, in the opinion of this government, 
çomport with the obligations of a neutral power to allow its ports to be used 
eitlier as a place of indeflnite refuge for belligerent prizes, or as a place for 
their séquestration during the proceedings of prize courts. The contention of 
the government of the United States in its note of March 2d in this case, is 
consistent with this long-established and well-known policy of the American 
government in the light of whlch the treaty of 1799 was negociated and bas 
been enforced and applied. Provided the vessel enters an American port ac- 
eompanied by a German naval vessel, article 19 contemplâtes in the view of 
this government merely temporary sojourn of the prize in an American port 
and not its séquestration there pending the décision of a prize court. 

"Holding the view that article 19 is not applicable to the case of the Appam, 
this goveriuuent does not consider it necessary to discuss the contention of the 
impérial government that under article 19 American courts are without juris- 
diction to interfère with the prize, and for the same reason it eannot accède 
to the request that the 'légal steps tiefore an American court should be sus- 
pended.' " 

The letter further stated that the question of the court's jurisdiction 
was one for judicial ascertainment, and not executive détermination. 

The correct détermination of the questions presented by the notes 
of the diplomatie représentatives of the two governments will, in large 
measure, dispose of the more important issues involved in this litiga- 
tion, since it is apparent that if the view taken by the German Ambas- 
sador of the Prussian treaty be accepted, then the Appam had the 
right by express treaty to corne in for the purpose of laying up, as 
her prize master's commission directed; and the German government 
would be entitled to the free use of the waters of the United States 
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during the existence of the war, as a rendezvous, or indefinite place of 
abode for prizes of war. 

The gravity of this situation is manifest, and if the contention is 
correct, its vakie to the German government, on the one hand, and the 
serions responsibilities and conséquences to the United States on the 
other, cannot well be overestimated. The weight that should be 
given to the opinion and ruling of the secretary of state, an able and 
accompHshed diplomat, in construing the Prussian treaty, need not 
be dwelt upon, since the court is in full accord vvith his interprétation, 
further than to say that it has spécial significance as a décision and 
ruling of the executive branch of the government, having to do with 
international matters, rendered after its authority had been invoked by 
the German government, in this very matter. 

The history of the adoption of this treaty with Prussia, the condi- 
tions that brought about the same, and the çontemporaneous opinions 
of the eminent statesmen of that day, who participated in its procure- 
ment and acceptance by the two countries, has been gone into fuUy in 
the effort to show that it was meant to give asylum to prizes in neu- 
tral waters, and that its particular purpose was to afford the United 
States an asylum for their prizes in Prussian waters. Whatever may 
hâve been the view of those representing this country at that time, it 
seems clear to the court that no such enlarged and far-reaching view 
of the treaty as is now claimed for it, can, for a moment, be enter- 
tained at this day, in the light of présent methods of warfare, and the 
laws, rules, and régulations affecting the neutrality of nations in ex- 
istence now for nearly one hundred years. Anciently it was believed 
permissible for one nation to grant to another rights and privilèges in its 
waters not granted to others. Such may be said to hâve been the char- 
acter of our treaties of Amity and Commerce of 1778, with France; 
but the painful outcome of our expériences, growing out of those 
treaties, and the position taken by this government, ultimately, in con- 
nection with them, would seem to dispel the idea that this country, 
even in that early period, eyer intended to afford a harbor of refuge 
for prizes of war of any o&er nation, and certainly such idea is now 
uniformly negatived by the customs of ail nations. Article 17 of the 
Treaty of Amity and Commerce is substantially in the terms of the 
Prussian treaty now being considered ; and under the interprétation 
placed upon it by the United States (see Mr. Jefferson's letter to Galla- 
tin, June 28, 1801, Moore's Digest, § 1302, p. 931), the claim hère 
made that a prize master could bring in his prize for indefinite asylum 
was not maintained. 

A careful review of the provisions of the Prussian treaty, when read 
in the light of the rulings and interprétation placed upon other çon- 
temporaneous treaties, especially article 17 of the Treaty of Amity and 
Commerce with France in 1778, convinces the court that the secretary 
of state's ruling is correct, and that under the same, prizes cannot be 
brought into the waters of the United States for the purpose of lay- 
ing up by a prize master, but can only be brought in by the capturing 
vessel herself, or a war vessel acting as convoy to such prize, and 
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then, not for an indefinite period, but for the temporary causes recog- 
nized by international law. 

Wliat are the rights of the Appam under gênerai international law? 
Was she entitled to come into the waters of the United States, and, 
if so, bas she the right of asylum therein? Thèse questions must be 
answered in the light of that law. The generally accepted doctrine, 
now, is that enlightened nations do not allow the use of their ports 
as asylum or permanent rendezvous of prizes of other nations captured 
during war. To do so would tend to involve the neutral powers in 
conflict with nations with whom they are at peace ; and to extend the 
use of their ports to ail belligerents alike, would not relieve the ob- 
jection, as the opposing vessels so using them might quickly cause 
conflict in neutral territory. The policy of the United States bas 
been, and is, consistently opposed to such use of their waters and 
harbors ; and the history and origin of their neutrality laws, and the 
circumstances of their passage, clearly indicate a purpose to prohibit 
the use of their ports for the laying up of belligerent prizes. 

The provisions of articles 21 and 22 of the Hague Convention (13) 
of 1907 are declaratory of the existing law of nations, and the fact 
that article 23, which provided for the use of neutral ports by belliger- 
ent prizes, was expressly rejected, and 21 and 22 adopted by the Unit- 
ed States, but emphasizes its policy respecting the subject. It is true 
Great Britain did not ratify the action of its commissioners, assenting 
to the provisions of articles 21 and 22 of the Hague Convention, 
though most of the other powers, some 43 in number, including Ger- 
many and the United States, did. Still, it nevertheless shows what 
the policy of the United States and Germany alike was, in regard to 
the use of their waters and harbors for belligerent prizes. Articles 21 
and 22 are as follows: 

"Article 21. A prize may only be brought into a neutral port on account of 
unseawortbiness, stress of weather, or want of fuel or provisions. 

"It must leave as soon as the circumstances which justifled its entry are at 
an end. If it does not, the neutral power must order it to leave at once; 
should it fail to obey, the neutral power must employ the means at its dis- 
posai to release it with its offlcers and crew and to intern the prize crew. 

"Article 22. A neutral power must, simllarly, release a prize brought Into 
one of its ports under circumstances other than those referred to in article 
21." 

The American delegates reported regarding thèse articles : 

"Articles 21 and 25 relate to the admission of prizes to neutral ports. Ar- 
ticles 21 and 22 seem to be unob.1ectlonable. Article 23 authorizes the neutral 
to permit prizes to enter its ports and to remain there pending action on their 
cases by the proper prize courts. This is ob.iectionable for the reason that it 
involves a neutral in participation in the war to the extent of giving asylum 
to a prize which the belligerent may not be able to conduct to a home port. 
This article represents the revival of an ancient abuse, and should not be 
approved." 

The Hague Convention (13) was signed at The Hague on the 13th 
of October, 1907, and was ratified by the Senate of the United States 
in executive session on the 17th of Àpril, 1908. That body, however, 
excepted and excluded article 23 (36 Stat. L. pt. 2, p. 2438). The law. 
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as shown in Dana's note (1866) to Wheaton's International Law (Sth 
American Ed.) § 391, is as follows : 

"The modem practiee of neiitrals prohibits the use of their ports by the 
prize of a belligerent, except in cases of necessity ; and tliey may remain in 
the ports only for a meeting of the exlgency. ïhe necessity must be one arls- 
ing f rom périls of the seas, or need of repairs for seaworthiness, or provisions 
and supplies." 

The British government, at the beginning of the Civil War in the 
United States, took this position, and so instructed the British admir- 
alty. Subsequently, like position was taken by other prominent pow- 
ers, and the same view has been taken generally from time to time 
by différent nations down to our war with Spain in 1898, and to the 
présent time. It was said by Attorney General Wirt: 

"It would be a breach of neutrallty to permit a. port to be made a eruising 
station for a belligerent, or a dépôt for hls spoils and prisoners. It is not a 
breach of neutrality to permit a vessel captured as iirize to be repaired in our 
ports, and put in a condition to be taken to the port of the captor for adjudica- 
tion." 2 Op. Atty. Gen., 86. 

Mr. Seward, Secretary of State, replying to the Peruvian Légation 
as to the position of the United States respecting the war between 
Spain and Peru, said : 

"This government will observe the neutrallty whieh is enjoined by its own 
municipal law and by the law of nations. No arined vessel of either party 
will be allowed to bring thelr prizes into tlie ports of the United States." 
Moore's Digest, § 1302, p. 738. 

In the Flad Oyen Case (1 C. Rob. 135) Lord Stowell, considering 
the subject, said : 

"It gives one belligerent the unfair advanttige of a new station of war 
which does not properly belong to him, and it gl\-es tothe other the unfair 
advantage of an active enemy in a quarter where no enemy would naturally 
be found. The coasts of Norway could no longer be approached by the British 
merchant with safety, and a suspension of commerce would soon be followed 
by a suspension of aniit.y. 

"Wisely, therefore, did the American goveniment defeat a similar attempt 
made on them, at an earller period of the war ; tbey knew that to permit such 
an exercise of the rights of war withln thelr cities would be to make their 
coasts a station of hostllity." 

Référence may also be had to Hall's International Law (Sth Ed.) p. 
618, and Laws of War, Risley, p. 176; Bluntschli on International 
Law, § 778, Int. Law, Note, 

The right of belligerents to use neutral waters, as an asylum for 
prizes, can no longer be successfully contended for. 

[2] Second. Considering the question of the jurisdiction of the 
court to entertain thèse suits, for restitution of the Appam and her 
cargo to the owners of the same, raised by the respondent, and earnest- 
ly insisted upon in argument, it may be said, without discussing the 
précédents of other countries favorable thereto, that the jurisdiction 
and authority of the courts of admiralty of the United States to eriter- 
tain possessory actions for the restitution to their owners, of prizes 
of war seized for violation of the neutrallty laws,, is no longer open 
for serions considération. The subject was long one of much con- 
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troversy, particularly whether restitution shoiild be made by the ex- 
ecutive or judicial branches of the government, and the authorities 
for a time sustained the view that the courts were without such pow- 
er. Moxon v. The Fanny, 2 Pet. Adm. 309, Fed. Cas. No. 9,895 5 
Findlay v. The WilHam, 1 Pet. Adm. 12, Fed. Cas. No. 4.790; Stan- 
nick V. The Ship Friendship, Bee Adm. 40, Fed. Cas. No. 13,291; 
Moodie v. The Ship Amity, Bee Adm. 89, Fed. Cas. No. 9,741. 

But this position is no longer maintainable, and has not been sihce 
the décision of the Suprême Court in the case of The Betsy, 3 Dali. 
6, 1 L. Ed. 485. There the question of jurisdiction was directly raised, 
and the Suprême Court held that the district courts, being possessed 
of ail the powers of courts of admiralty, instance as well as prize 
courts, were compétent to décide whether restitution should be made, 
and the law has been tlius settled for more than 100 years. The Santis- 
sima Trinidad, 1 Brock. 478, Fed. Cas. No. 2,568, affirmed in 7 Wheat. 
283, 5 L. Ed. 454, a case f rom this court, was a décision of Chief Jus- 
tice Marshall, sitting in the Circuit Court, in which he at length con- 
sidered the question of whether restitution could be made, as well by 
the court, as by the executive branch of the government, and whether 
the same should be awarded at the instance of the private owners, and 
he sustained the jurisdiction of the court in both particulars, and or- 
dered restitution of the prize seized for violation of the neutrality 
laws of the United States, to its owners. The Suprême Court, on ap- 
peal, affirmed the décision of the District Court, rendered by Judge 
Saint George Tucker, the able jurist and author, and that of Chief Jus- 
tice Marshall, sitting in review on circuit, and said : 

"1. That 'whatever may be the exemption of the public ship herself and of 
lier armament and munitions of war, the prize property which she brings 
into our ports is liable to the jurisdiction of our courts for the purpose of 
examlnation and inquiry, and, if a proper case be made ont, for restitution to 
those whose possession has been divested by a violation of our neutrality.' " 

It is earnestly insisted on behalf of the respondents that notwith- 
standing thèse and like décisions containing the same vievirs, restitu- 
tion will be decreed only in cases where the prize was captured within 
the territorial limits of the United States, or the capturing vessel was 
illegally fitted out in this country, and that the court is without juris- 
diction, save in the two classes of cases named. 

There is much force in this position, especially as the adjudicated 
cases in the United States Suprême Court are mainly confined to those 
arising from the violation of the neutrality of one or other of the two 
prescribed classes. But it does not follow that had there been neu- 
trality violations in other respects, a like remedy would not hâve been 
accorded. The jurisdiction was assumed, and the remedy afforded, 
because of the violation of the neutrality of the United States ; and, 
where the same arose either from an invasion of our territory by a 
belligerent, and the capture of an enemy vessel in our waters, or by 
the fitting out of a vessel within this country for the purpose of dep- 
redating upon the commerce of the enemy, undoubtedly relief could 
be afforded by the restitution of the property thus unlawfully and 
forcibly taken, to its lawful owners. It was, however, not because 
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it occurred in eîther of the two ways indicated. Had a Hke resuit 
followed in other unlawful manner, whereby there was an infraction 
of the neutrality of the United States, exactly the same relief should 
and would hâve been given. The question, therefore, to be determined 
in the présent case is, in the language of the Suprême Court in the 
Santissima Trinidad Case, 7 Wheat. 354, 355, 5 I^. Ed. 454, whether a 
proper case has been made out against the prize property, upon ex- 
amination and inquiry, justifying its restitution to those from whom 
it was taken, by reason of bringing the same into our ports in vio- 
lation of our neutrality; if so, the relief asked for by the libelants 
should be granted, entirely regardless of whether a like case may hâve 
heretofore arisen, or whether any other court of the United States 
may hâve been called upon to meet a similar contingency. Let it once 
be conceded that the prize is within neutral territory, and it was there 
brought in violation of the laws of neutrality, whether arising from 
breach of treaty obligation, or by reason of international law, then, 
under the laws of the United States, the right of restitution arises, and 
its courts of admiralty, charged with the administration and enforce- 
ment of international law respecting maritime matters, should, in a 
proper case, afford relief, by restoring the prize property to its law- 
ful owner. 

In Paquete Habana, 175 U. S. 677, 700, 20 Sup. Ct. 290, 299 (44 
L. Ed. 320), Mr. Justice Gray, speaking for the Suprême Court, said : 

"International law is part of our law, and must be ascertained and admin- 
istered by the courts of justice of appropriate jurisdictlon, as often as ques- 
tions of riglit depending upon it are duly presented for their détermination. 
l''or this purpose, wliere there is no treaty, and no controlling executive or lég- 
islative act, or judicial décision, resort must be liad to tlie custonis and usages 
of civllized nations ; and, as évidence of thèse, to the works of jurists and coni- 
mentators, * * * not for the spéculations of their authors concerning' what 
the law onght to be. but for trustworthy évidence of what the law reallv is.'" 
Hilton V. Giiyot, 159 U. S. 113. 163, 16-1, 214, 215, 16 Sup. Ct. 139, 40 L. Ed. 95 ; 
The Estrella, 4 Wheat. 20S, 4 L. Ed. 574; The Brigantine Vrow Ohristina 
Magdalena, Fed. Cas. No. 7,216; The Adventure, 8 Oranch, 221, 3 L. Ed. 542. 

The last-named case is an illuminating one in the light of the con- 
tention made hère. The Adventure was a British vessel which had been 
captured on the high seas by two French frigates, and after taking 
out parts of her cargo, she was given by the captors to the American 
crews (then neutral) of two vessels which the French frigates had just 
captured and burned. The Adventure was thereupon navigated by 
her donees to Norfolk, where she arrived on the Ist day of October, 
1812, and was promptly libeled by the acting captain and crew as 
their property, acquired under the donation of the French captor. 
The United States appeared and interposed a claim for forfeiture 
under the "Nonimportation" act. The case finally reached the Su- 
prême Court of the United States, where it was decided adversely alike 
to the claim of the government, and that of the libelants and deter- 
mined in favor of the British owners, subject to the adjustment of 
complications which had arisen between that government and this coun- 
try, growing out of hostilities which occurred after the bringing in 
of the prize property; and that the donees, the libelants, as citizens 
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of a neutral country, were entitled only to a proper reward for safe- 
keeping the property, and bringing it into a neutral port, the court 
saying" : 

"Upon the donation, therefore, whatever rlght niight, in the abstract, hâve 
existed in the captor, the donee could acquire no more than what was con- 
sistent with his neutral character to take. He could be in no better situation 
than a prlze niaster navigating the prize in imrsuanee of orders froni his com- 
mander. The vessel remained liable to British capture on the whole voyage, 
and, on her arriva] in a neutral territory, the donee sank into a mère bailee 
for the British clalmant, with those rights over the thing in possession whlch 
the civil law gave for the care and labor bestowed upon it." 

This décision is significant in its bearing upon this case. It was a 
capture on the high seas, and jurisdiction was entertained, and the 
property restored to its owner, although it did not corne within the 
two exceptions contended for by the respondents. Moreover, it néga- 
tives the idea of a complète title in the captor, and in eiïect maintains 
that the prize master could not hâve brought the prize into neutral 
waters, without forfeiting the same to the owner; and that his right 
to bring the vessel infra presidia (a place of safety) into this country, 
unless excused on account of necessity, would hâve been an unneutral 
act, reviving the right of the owner to the vessel. 

The Queen v. The Chesapeake, 1 Oldright's Nova Scotia Reports, 
769, was the case of an American vessel sailing from New York, cap- 
tured by certain persons bearing a commission from the Confederate 
States government, shipped thereon as passengers. After sailing from 
New York, they overpowered the captain and crew, and took the ves- 
sel into a Canadian port. Suit was instituted in the name of the crown 
for forfeiture of the vessel for violation of the British neutrality. 
Claim was made on behalf of the private owners, and restitution was 
ordered, on payment of costs and expenses. Moore's Digest, Inter- 
national Law, vol. 1, p. 366, vol. 7, p. 937. In the course of his opin- 
ion deciding the question, the judge of the vice admiralty court said: 

"By the affldavits upon which I granted a warrant it is certain that the 
Chesapeake, If a prize at ail, is an uncondeumed prize. For a belligerent to 
brlng an uneondeiiined prize into a neutral port to avold recai)ture is an of- 
fense so grave agalnst a neutral state that It ipso facto subjects that prize 
to forfeiture. For a neutral state to afford such protection would be an act 
justly offensive to the other belligerent state." 

At the prior hearing of the case, the court also said : 

"I am of opinion that no use of a neutral territory for the purposes of war 
is to be permitted. I do not say reniote uses, such as procuring provisions and 
refreshments and acts of that nature whlch the law of nations unlversally 
tolérâtes, but that no proximate acts of war are, in any way whatever, to be 
allowed to orlginate on neutral grounds." 

This power on the part of the courts of the United States may not 
be given specifically by any statute, as required for the exercise of 
criminal jurisdiction, but arises from the authority reposed in them 
under the Constitution as courts of admiralty and common law, charged 
with the duty of administering the law of nations. 

[3] Third. Respondents further maintain that the Appam and her 
cargo cannot be proceeded against in thèse causes, because title to the 
234 F.— 26 
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same vested in the German governrnent by reason of capture àt sea 
by a German Avar vessel from an enemy country; that the Appam 
is a lawful prize of war, entitled to remain in the waters of the United 
States, a rteutral power, without interférence on the part of that 
government; and that its title can only be inquired into and divested 
by the action of the prize court of their own country. 

No claim that the Appam is a public war vessel of the German Em- 
pire can be maintained under the facts of this case. Indeed, in the 
pleadings, the contention is not made, and on the contrary she is claimed 
to be a prize of war, which places her in an entirely différent category 
as respects title and ownership. Under modem authority, title does 
not become vested in the captor of the prize by mère capture, and 
not until lawful condemnation is had by the proper court of the captor 
country. This is particularly true where the prize is not taken into 
the captor's country. In the Nassau, 4 Wall. 640, 18 L. Ed. 413, the 
Suprême Court of the United States said : 

"It is the practice with civillzed nations, wlien a vessel is captured at sea 
as a prize of war, to bring lier into some oonvenieiit port of the governrnent 
of the captor for adjudication. The title is not transferred by the mère fact 
of capture, but it is the duty of the captor to send his prize home, in or- 
der that judicial inquiry may be instituted to détermine whether the capture 
was lawful, and, if so, to settle ail intervening claims of property." 

In the Manila Prize Cases, 188 U. S. 260, 23 Sup. Ct. 417, 47 L. Ed. 
463, the Suprême Court said : 

"Ordinarily the property must be brought in for adjudication, as the ques- 
tion is one of title, which does not vest until condemnation." 

The Resolution, 2 Dali. 1, 5, 1 U. Ed. 263. 

The reason of this rule is manifest, and arises from the fact that 
until lawful condemnation by a court of compétent jurisdiction is had 
of the prize property, the title of the captor, as between himself and 
the owner, is incomplète and inchoate, and circumstances may readily 
arise, of which this case affords an example, in which the title of the 
captor might never become vested, by reason of his own act. 

Nor is the contention tenable that the Appam and her cargo hâve 
the undisputed right to stay in the United States, and that that gov- 
erment cannot controvert her right, or this court entertain jurisdic- 
tion of thèse proceedings, and grant the proper relief to the libelants, 
irrespective of what the German prize court may do regarding the 
condemnation of the prize property. If the prize had been taken to 
a port of the captor country, or that of one of its allies, instead of 
to this, a neutral country, in violation of its laws, and of its interna- 
tional obligations to other countries, there would be great force in 
the position taken. Hère, a very différent situation arises, in which 
it is manifest that the claim that this court should wait, or be con- 
trolled by what the German prize court does, is without merit. This 
position as to the effect of the prize court proceedings of the captor 
country has been of ten taken, and nowhere more positively denied than 
by the Suprême Court of the Uiiited States ; and the sâme may now be 
iaid to be generally settled adversely to the claim made. 
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In L'Invincible, 1 Wheat. 238, 4 L. Ed. 80, the court said : 

'"'That the mère faet of seizure as prize does not, of itself, oust the nentral 
admîralty court of its jurisdiction Is évident from this fact tliat there are 
acknowledged cases in which tlie courts of a neutral may interfère to dlvest 
possession ; to wit, those in which her own right to stand neutral is Invaded." 

In The Divina Pastora, 4 Wheat. 52, 4 L. Ed. 512, the court said: 

"But if, on the other hand, it was shown that the capture vvas made in 
violation of our neutral rights and duties, restitution would be decreed to the 
original ovvners." 

In the Santissima Trinidad Case, 7 Wheat. 354, 355 (5 E. Ed. 454), 
supra, the Suprême Court further said : 

"And (2) that 'where the property is already in the custody of a neutral 
tribunal, and the title is in litigation there, no other foreign court can, by 
its adjudication, rightfully take away its jurisdiction, or torestall and de- 
feat its judgment.' " 

Other cases sustaining thèse gênerai views will be f ound in the same 
volume of Wheaton's Reports, The Santa Maria, 7 Wheat. 490, 5 L. 
Ed. 505 ; The Arrogante Barcelones, 7 Wheat. 496, 5 L. Ed. 507 ; The 
Monte Allègre, 7 Wheat. 520, 5 L. Ed. 513. 

In the case of The Henrick and Maria, 4 C. Rob. 43, Lord Stowell 
said: 

"Upon principle, therefore, it Is not to be asserted that a ship brought into 
a neutral port is with effect proceeded against in the belligerent country. 
The res ipsa, the corpus, is not within the possession of the court ; and pos- 
session, in such cases, founds the jurisdiction." 

Dr. Eushington, the great authority on maritime matters, said : 

"I wish it, moreover, to be expressly iinderstood that this case is decided 
upon its own peculiar circumstanees, and is not to be considered as a précèdent 
for the condemnation of a prize while lying in a neutral port. The rule is 
that the prize shall be brought into a port belonging to the captor's country, 
and the court must guard itself against allowing a précèdent to the contrary 
to be established." The Polka, Spinks Ecclesiastical and Admiralty Reports, 
447. 

In Dana's Note to Wheaton's International Law, 1856, it is said : 

"But apart from any such practice of neutrals, it seems clear that to allow 
prizes to fly to a neutral port and remain there in safety while prize pro- 
ceedings are going on in a home port, would give occasion to nearly ail the 
objections that exist against prize courts in neutral ports. It seenis therefore 
to be the tendency, if not the settled rule, now, that a deeree of condemnation 
will not be passed against prizes remaining abroad, vmless in case of neces- 
sity, or, if passed, will not be respected by other nations." Wheaton's Int. 
Law (8th Am. Ed.) § 301. 

The further contention is made by the respondent that the violation 
of neutrality, to be cognizable, must be proved to hâve contributed to 
the capture, and that subséquent or otherwise unrelated violations are 
immaterial. This proposition the court cannot assent to ; that is, that 
there may be no violations of neutrality after the prize is captured, 
entitling the belHgerent owner to restitution at the hands of a neutral 
government, in whose country the property may be found. In this 
case, the fact should not be lost sight of that the violation of the 
neutrality of the United States is exceedingly closely related to the 
capture itself. This capture, it is true, was well away on the high 
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seas, but the captors of their own volition, and for their own purposes, 
determined not to take, or attempt to take, the prize to one of their 
own ports, or that of their allies, where alone the validity of the cap- 
ture could be determined, though in distance not more than half so 
far avvay as the United States, nor to hazard longer the chances of 
lier recapture at sea, but required the ship's officers and crew, under 
duress, to bring the ship into the nearest port of the United States, 
there to be laid up, and she was so brought, and the effort to secure 
permission to lay up was unsuccessfully made. From the moment of 
the capture, to that of entering the Virginia Capes, the Appam and her 
cargo were subject to recapture by the ships of the owner's country 
or that of their allies, or to be retaken by the owner. Should other 
or greater rights be secured by taking refuge in the harbor of a 
neutral, which the Appam had no right to enter without flagrantly 
violating the laws of neutrality? Does not such violation, having for 
its object the getting away with the prize and the safe-keeping of the 
same, so relate back to the original seizure as to become a part there- 
of ? Is not the capture, the flight to a supposed place of safety, and 
the successful entry therein, but one continuons occurrence, and should 
she, thus attempting to avail herself of the use of neutral waters for 
the purpose of escape with her prize, in contravention of the laws of 
neutrality, do so without at the same time incurring the conséquences 
of the violation? The failure to take, or even attempt to take, the 
prize to a port of the captor's country, or that of an ally, where prize 
proceedings could regularly and lawfully hâve been inaugurated, should 
prevent the captor from denying to the owner a day to be heard in 
the courts of the neutral country, where, of choice, the prize had 
been brought and deposited, respecting his right to restitution of bis 
property by reason of the violation of the neutrality of such neutral 
country. The validity of the capture, as well as ail questions of prize 
law, are to be determined by the German prize court, and are not mat- 
ters for the considération of this court; but this court bas the right 
to détermine whether the neutrality laws of the United States hâve 
been violated, and the conséquences thereof, as bearing upon the 
restitution of the prize property to its owners (The Estrella, 4 Wheat. 
308, 4 L,. Ed. 574), and in a proper case to restore the same to them. 
The court's conclusion is that the manner of bringing the Appam 
into the waters of the United States, as well as her présence in those 
waters, constitutes a violation of the neutrality of the United States ; 
that she came in without bidding or permission; that she is hère in 
violation of law ; that she is unable to leave for lack of a crew, which 
she cannot provide or augment without further violation of neutrality ; 
that in her présent condition, she is without lawful right to be and 
remain in thèse waters ; that she, as between her captors and owners, 
to ail practical intents and purposes, must be treated as abandoned, 
and stranded upon our shores ; and that her owners are entitled to 
restitution of their property, which this court should award, irre- 
spective of the prize court proceedings of the court of the impérial 
government of the German Empire; and it will be so ordered. 
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DBRNBERGER v. BALTIMORE! 4 0. B. CO. 
(District Court, N. D. West Virginia. July 31, 1916.) 

L Neoligence <©=5Ï36(7)— Province of Court and Jury— Dikbcted Verdict. 

Wliere tlie évidence is sueh that a verdict based thereon would be set 
aside, It Is proper for the trial court, particularly In négligence actions, 
to direct a verdict for défendant; the scintilla rule not prevalling. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 287, 288; 
Dec. Dlg. <S=>136(7).] 

2. Raixboads ig=»301 — Crossinos— Care. 

While a railroad company's rlght to use Its tracks at highway crosslngs 
is superior to that of the public, It owes travelers the duty of exercising 
due care for thelr safety, whlle travelers hâve the reciproeal duty of 
exercising care for thelr own safety. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. § 956 ; Dec. Dlg. 
®=>301.] 

3. Railroads <S=>335(3) — Crossing Accidents— Défenses. 

The fallure of a railroad company to comply ynth statutes requlring the 
rlnging of bells and blowlng of vyhlstles before reachlng a highway cross- 
Ing furnishes no basis for recovery by one Injured at snch crosslng, where 
the InJured person was gullty of contributory négligence. 

[Ed. Note.— For other cases, see Railroads, Cent Dlg. 5 1087 ; Dec. Dlg. 

<S=>335(3).] 

4. Railroads (g=3307(7) — Opération— Care. 

That State statutes require a railroad company to take specifled précau- 
tions as the blowlng of whlstles and rlnging of l>ells before reachlng a 
highway crosslng does not excuse the company from exercising care com- 
mensurate wlth the danger at the crosslng, which is to be nieasured by 
the amount of travel at such crossing. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. § 980; Dec. Dig. 
«=307(7).] 

B. Raiuioads «§=335(1)— Crossing — Accidents— Contbibutobt Négligence. 

A traveler, injured in a crossing accident cannot recover, where he 
falled to exercise due care for his own safety, regardless of the négligence 
of the railroad company. 

[Ed. Note. — For other cases, see RaUroads, Cent Dig. § 1084 ; Dec. Dig. 
®=>335(1).] 

6. Courts <g=96(l) — ^Précédents— Décisions. 

A décision by the Circuit Court of Appeals slttlng for a particular dis- 
trict Is blnding on the District Courts thereln. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §| 325, 327, 334; 
Dec. Dlg. <©=>96(1).] 

7. Railroads <g=>327(8) — Crossing Accidents— Care— Stop, Look, and Lis- 

TEN. 

A railroad track Is a wamlng of danger, and it Is the duty of a traveler, 
approachlng a crossing that is obstructed, to stop, look, and listen at a 
iwint close enough to the track to ascertain the approach of trains; 
therefore, where a traveler stopped over 150 feet away from the track. 
and then at a slow pace drove thereon, and was struck by a train and 
kllled, no recovery can be had. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. f 1051; Dec 
Dig. «@=327(8).] 

®=»For other cases set Bame tople & KEY-NUMBS!H in ail Key-Numbersd DigeaU & Indexe» 
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At L,aw. i^çtion by Martha Dernberger, administratrix, against 
the Baltimore & Ohio Railroad Company. A verdict was directed for 
défendant, ând plaintiff moves for new trial. Motion denied. 

R. E. Bills, C. M. Hanna, and Reese Blizzard, ail of Parkersburg, W. 
Va., for plaintiff. 

James W. Vandervort and B. M. Ambler, both of Paîkersburg, W. 
Va., for défendant. 

DAYTON, District Judge. Upon the trial of this case, I f elt, under 
the law, in duty bound to sustain the defendant's motion and direct 
a verdict for it. Motion has been made to set aside this verdict and 
grant plaintiff a new trial, and it is this motion I am now to pass upon. 
As matter of introduction it seems proper to review, to a limited ex- 
tent, the authorities enunciating the rule governing fédéral courts in 
determining when a verdict should be directed by the court and when 
the matter should be submitted to the jury. Such review is constant- 
ly necessary, because the great number of thèse négligence cases arising 
in our courts and constantly increasing — cases always appealing to a 
greater or lesser degree to our human sympathies — makes the tempta- 
tion a constant one for Judges to shirk the grave responsibility im- 
]30sed upon them by the law in this particular, and allow the jury to 
do its will. 

[1] In Commissioners, etc., v. Clark, 94 U. S. 278, at page 284, 24 
L,. Ed. 59, Mr. Justice Clifford says : 

"DeeWed cases may be found where it is lield Hmt, if there is a scintilla 
of évidence in support of a case, tlie .iudge is bound to leave it to tlie jurj'; 
but the modem décisions liave estaWislied a nioi-e reasonable rule, to wit, that, 
before tlie évidence is left to the jury, there is or may be in every case a pre- 
liminary question for the judse, not vvbetlier tliere is ïiterally no évidence, but 
whetber tliere is any upon which a jury ean properly proceed to flnd a verdict 
for the party produciiig it, upon wliom the burden of proof is imposed." 

In Meguire v. Corwine, 101 U. S. 108, at page 111, 25 L. Ed. 899, 

Mr. Justice Swayne says : 

"A judge has no riglit to submit a question where the state of the évidence 
forblds it." 

And again, in Bowditch v. Boston, 101 U. S. 16, at page 18, 25 L. 
Ed. 980, he says : 

"It is now a settled rule in the courts of the t'nlted States that whenever, 
in the trial of a civil case, it is elear that the state of the évidence ia such as 
not to warrant a verdict for a party, and that if such verdict were rendered 
the other party would be entitled to a new trial, It is the rlght and duty of 
the judge to direct the jury to find according to the views of the court Such 
is the constant practice, and it is a convenient one. It saves * * * gx- 
jiense. It gives scientific certainty to the law in its application to the facts 
and promotes the ends of justice. Merchants' Bank v. State Bank, 10 Wall. 
604, 637 [19 L. Ed. 10O8] ; Iniprovement Conipanv v. Munson, 14 WaU. 4-12 
120 L. Ed. 867] ; Pleasants v. Fant, 22 Wall. 116 [22 U Ed. 780]." 

This proposition is affirmed in Anderson v. Beal, 113 U. S. 227, 
241, 5 Sup. Ct. 433, 28 L. Ed. 966, and Arthur v. Cumming, 91 U. S. 
362, 365, 23 L. Ed. 438; In Delaware, etc., R. R. Co. v. Converse, 
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139 U. S. at page 472, 11 Sup. Ct. at page 570, 35 L. Ed. 213, Mr. Jus- 
tice Harlan says : 

"But it is well settled that the court may withdraw a case f roni them alto- 
getlier and direct a verdict for the plaintiff or the défendant, as the one or 
the other may be proper, where tlie évidence is undisputed or is of sucli con- 
clusive character that the court, in the exercise of a sound judicial discrétion, 
would be compelled to set aside a verdict returned in opposition to it. Phœnlx 
Ins. Co. V. Doster, 106 II. S. 30, 32 [1 Sup. Ct. 18, 27 L. Ed. 65]; Grlggs v. 
Houston, 104 U. S. 553 [26 L. Ed. S40] ; Randall v. Baltimore & Ohlo Rallroad, 
109 U. S. 478, 482 [3 Sup. Ct. 322, 27 L. Ed. 1003] ; Andersen Co. Commission- 
ers v. Beal, 113 II. S. 227, 241 [5 Sup. Ct. 433, 28 L. Ed. 966] ; Schofleld v. 
C. & St. P. By. Co., 114 L'. S. 615, 618 [5 Sup. Ct. 1125, 29 L. Ed. 224.1 'It 
would be an idle nroceeding,' this court sald in North l'enn. Eailroad v. Com- 
mercial Bank, 123 U. S. 727, 733 [8 Sup. Ct. 266, 31 L. Ed. 287], 'to submlt 
the évidence to the jury when they could justly find only in one vs'ay.' " 

In Patton v. Texas & Pacific Ry. Co., 179 U. S. at page 660, 21 
Sup. Ct. at page 276, 45 L. Ed. 361, Mr. Justice Brewer quoting this last 
passage, states "that cases are not to be lightly taken from the jury," 
but adds : 

"At the same time the judge is primarily respouslble for the just outcome 
of the trial. Ile is not a mère moderator of a town meeting, submitting ques- 
tions to the jury for détermination, nor slmply ruling on the admissibllity 
of testlmony, but one who in our jurisprudence stands charged wlth fuU re- 
sponsiblllty." 

There bas been no modification of thèse principles in the récent cases. 
District of Columbia v. Moulton, 182 U. S. 576, 582, 21 Sup. Ct. 840, 
45 L. Ed. 1237; McGuire v. Blount, 199 U. S. 142, 148, 26 Sup. Ct. 1, 
50 L. Ed. 125 ; Empire State Cattle Co. v. Atchison Ry. Co., 210 U. 
S. 1, 10, 28 Sup. Ct. 607, 52 L. Ed. 931, 15 Ann. Cas. 70; Hepner 
V. United States, 213 U. S. 103, 112, 53 L. Ed. 720, 27 L. R. A. (N. 
S.) 739, 16 Ann. Cas. 960. In this last case the Suprême Court applies 
the rule in an action brought by the government to enforce a statu- 
tory penalty and sustained a directed verdict for the plaintiff. The ap- 
plication of this rule to neghgence cases bas been manv times reiterat- 
ed. Patton v. T. & P. Ry. Co., 179 U. S. 658, 659. 21 Sup. Ct. 275. 
45 E. Ed. 361 ; Southern Pacific Co. v. Pool, 160 U. S. 438, 440, 16 
Sup. Ct. 338, 339, 40 L. Ed. 485, where it is said : 

"There can be no doubt, where évidence is confilcting, that it is the province 
of the jury to détermine, from such évidence, the proof whlch constitutes nég- 
ligence. There is also no doubt, where the facts are undisputed or clearly 
prépondérant, that the question of négligence is one of law. Union Pacifi<; 
Railway Company v. McDonald, 152 U. S. 262, 283 [14 Sup. Ct. 619, 627, 38 L. 
Ed. 434]. The rule is thus announced in that case: 'Upon the question of 
négligence « * * the court may withdraw a case from the jury altogether, 
and direct a verdict for the plaintiff or the défendant, as the one or the other 
may be proper, where the évidence is undisputed, or is of such concluslve 
character that the court, in the exercise of a sound judicial discrétion, would 
Jbe compelled to set aside a verdict returned in opposition to It.' Delaware, 
Lackawanna, etc., Kallroad v. Converse, 139 V. S. 469, 472 [11 Sup. Ct. 569, 
35 Ij. Ed. 213] and authorlties there cited; EUiott v. Chicago, Milwaukee & 
St. Paul Railway, 150 TJ. S. 245 [14 Sup. Ct. 85, 37 L. Ed. 1068] ; Anderson 
County Com'rs v. Beal, 113 II. S. 227, 241 [5 Sup. Ct. 433, 28 L. Ed. 966]." 

The law, sound reason, and common expérience point out that there 
is peculiar necessity for the enforcement of this rule in négligence cas- 
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es. The law's récognition of this fact cannot be better stated than it 
has been by the Circuit Court of Appeals for this Fourth Circuit, speak- 
ing tlirough Judge Brawley, in Travelers' Ins. Co. v. Selden, 78 Fed. 
285, 290, 24 C. C. A. 92, 96, as follows : 

" 'Sueh is the constant practice,' says Ju.stiee Swayne In Bowditch v. Boston, 
101 TJ. S. 16 [25 h. Ed. OSO], becanse 'it gives scleiitiflc certainty to the law in 
its apiilicatlon to the facts, and promotes the ends of justice.' Tlie court can- 
not allow the jury to assume the truth of any mateiial fact without sonie évi- 
dence legally suflicient to establish It, and the jury cannot legally infer the 
existence of a nmterial fact unless there is some proof of it. 'The truth of 
the facts and eircunistances offered in évidence in support of the allégations 
on tlie record must be deterniined by the jury. But it is for the court to dé- 
cide wliether or not those facts and eircunistances, if found by the jury to 
be true, are sufficient, in point of law, to malntain the allégations in the plead- 
ings.' Eallroad, Co. v. Woodson, 134 IJ. S, G22, 10 Sup. Ct. 6?>0 \?,îi Jj. Kd. 
1032]. It therefore follows that, when the facts and circumstances are ad- 
juitted and undisputed, it becomes a question of law for the court to décide 
whether they support the avernients of the pleadings. and. it is error to leavc 
a question of law to the arlntrary détermination of a jurp, for everybody 
knows that a case of this kind can hâve but one resuit if léft to a jury, nioved, 
as it must be, by the natural and cre<litable instincts of liuman nature, to 
sympathize with the affllcted. No case can be conceived which more sti'ongly 
invokes the obligation to duty iniposed upon the courts as set forth in the oft- 
(juoted language of Mr. Justice Miller in Pleasants v. Faut, 22 Wall. 116 [22 
L. Ed. 780] : 'It is the duty of the court, in its relation to the jury, to pro- 
teet parties froni unjust verdicts nrising froni ignorance of the rules of law 
and of évidence, froni imimlse of passion or préjudice, or from any other vio- 
lation of his lawful rlghts in the conduct of a trial.' " 

The Circuit Court of Appeals for the Eighth Circuit, in Midland Val- 
ley R. Co. V. Fulgham, 104 C. C, A. 151, 181 Fed. 91, has felt compelled, 
apparently from its expérience in thèse négligence cases, to condemn 
Avhat is a very gênerai weakness in jury délibération, when it says : 

"Conjecture is an unsound and unjust foundation for a verdict. Juries may 
not legally guess the iiioney or property of one lltigaiit to another. Substan- 
tial évidence of the facts which coustitute the cause of action * • * is 
indispensable to the maintenance of a verdict sustaining it." 

The statement has been made above that sound reason and common 
expérience indicate a peculiar necessity for the enforcement of this 
rule in négligence cases. This statement is made advisedly, after long 
and earnest study of existing conditions. Courts must enforce the law 
as it is, not as they would hâve it be. Inferior courts must take the 
légal precepts as they come from the législative enactments and the de- 
cieions of courts of last resort, made by law, binding upon them. None 
of us can help but déplore the fact that our Législatures, for example, 
do not require counties and municipalities, in conjunction with rail- 
roads, to make ail railroad crossings either overhead or underneath 
Street and road ones, so that déplorable accidents such as the one in 
this case would be impossible. No such provision has been made, and 
we must, in the discharge of our duty, recognize and enforce the re- 
ciprocal rights existing by the law, as it is, between railroads and the 
traveler on the highway. In the practical enforcement of the law in 
négligence cases, certain psychological conditions exist that do not 
exist in the trial of other cases, or, at least, exist in a much more ac- 
centuated and acute degree. Some one has been injured, has endured 
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pain, has in case of death been deprived of the association, support, 
and affection of a near relative. Human nature at once calls forth 
regret and sympathy from court, counsel, jury, and ail those who may 
hear the fact of there having been such accident. In most cases three 
distinct classes are involved: First, the plaintiff, who has suffered; 
second, the impersonal corporation ; and, third, the latter's employé or 
employés by whose alleged négligence the injury resulted. If a corpora- 
tion, as is usually the case, the défendant in the mind of average jurors 
is conceived to be endowed with large wealth and with unusual poten- 
tialities to défend and litigate, while the plaintiff is a personality, poor 
and helpless, and deprived, to a degree at least, of his original means 
of caring for himself. 

In the trial of the case, it takes a degree of self-restraint, hard to 
obtain in jurors, and more or less in judges, too, necessary to prevent 
them from unconsciously determining to help and décide for the in- 
jured plaintiff, if any excuse can be found for so doing. The appeal 
to self-interest, "to put yourself in his place," is strong. The practical 
resuit in many, if not most, cases is that the légal relations of the par- 
ties are reversed. The défendant, instead of being entitled to hâve his 
négligence affirmatively shown, is put to it to show that, in ail particu- 
lars, he has been free from it, and no excuse can be found to sustain 
the charge of it against him. The thousands of cases tried in our courts 
bring home to us the full conviction that juries go farther, and feel 
that it can hardly be expected of them to understand the fine and min- 
ute distinctions as to the légal principles, governing this class of cases, 
so often embodied in instructions and charges given by the court, and, 
if the court submits such a case to them at ail, instead of deciding it 
himself by a directed verdict, that the only duty for them to perform 
is to ascertain the damages, and let the défendant corporation see if it 
can get from under by its motion for new trial or upon writ of error. 
Practically little or no weight, too often, is given to the évidence of the 
defendant's employés whose personal conduct is in question in the case. 
It seems as if juries assume, as a matter of course, that such employés 
testify disingenuously, if not falsely, under compulsion and fear of 
losing their jobs, and that anyhow, if they had been the ones hurt, 
they, too, would be suing and expecting to recover damages. In short, 
it matters little how often the courts may charge the simple, sound 
légal proposition that the fact that an accident has occurred carries 
with it no presumption of liability, juries will, in most cases, repudiate 
it and feel that it would be cruel, on their part, to deny the victim some- 
thing. 

Under the common law, prudence and care were made a matter of 
Personal concern. If the operating individual employé was so nég- 
ligent as to cause the death of another, he was guilty of involuntary 
manslaughter, and prosecuted therefor; if such négligence of his re- 
sulted in injury only, he was held for the lesser misdemeanors of as- 
sault or trespass. Under modem conditions such prosecutions are al- 
most unheard of; a modem jury that had amerced the employing 
corporation in damages, it cannot be doubted, would ordinarily prompt- 
ly acquit the négligent employé from criminal liability. We are to- 
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day, under the fédéral Employers' Liability Act (Act April 22, 1908, 
c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]), apportioning dam- 
ages incurred by négligent employés, when injured, according to the 
extent they were négligent compared with the négligence of their fel- 
low employés. But, under ail thèse advanced ideas, both human and 
divine law recognizes that the individual, if he be mentally sound, is 
charged with the primary responsibility of caring for and securing his 
own Personal safety. If, by his own sole fault, he is négligent, and 
as a resuit is injured, our law as it exists to-day requires him to suf- 
f er the conséquences ; and if he charges his misf ortune to another, 
he must prove affirmatively and by substantial évidence the négligence 
of the other, and not leave it "to conjecture, guess, or random judg- 
ment" (Sorenson v. Pulp Co., 56 Wis. 338, 14 N. W. 446) of a jury. 

"Judges," as well said by Judge Brawley In Insurance Co. v. Selden, supra, 
"are no more free from weaknesses of human nature than are jurors ; but 
where responsibility is diffused the obligation of duty seems to ■ rest more 
lightly upon the individual than where It is concentrated, and the pleadings 
of sympathy or the prouiptings of préjudice or passion are ofttinies likeiy to 
produee that resuit on a jury whlch it is the spécial and highest duty of the 
judge to prevent." 

[2-4] The case hère involves an accident at a railroad crossing in 
which Dernberger lost his life. That the rule we hâve been consid- 
ering applies in fuU force to this class of négligence cases is well es- 
tablished. Elliott v. C, M. & St. P. R. Co., 150 U. S. 245, 249, 14 
Sup. Ct. 85, 37 L. Ed. 1068; C., R. I. & P. R. Co. v. Plouston, 95 U. S. 
697, 24 L. Ed. 542; Schofield v. C, M. & St. P. R. Co., 114 U. S. 
615, 618, 5 Sup. Ct. 1125, 29 E. Ed. 224; Northern Pacific Co. v. 
Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014. It was 
Iherefore clearly the duty of this court, upon the request of the de- 
fendant for an instructed verdict, to make a very close, careful, and, as 
far as possible, accurate, analysis of the évidence adduced by the plain- 
tiff in support of her claim for damage, and ascertain thereby whether 
the undisputed facts shown, allowing the most favorable inferences 
to be drawn therefrom, warranted a recovery under the law ; if so, 
then to require the case on the defendant's part to proceed, and sub- 
mit it finally to the jury; but, if such recovery was not so warranted 
under the conditions of this rule, then, no matter how disagreeable 
from a sympathetic standpoint, it was its duty to direct a verdict for 
the défendant. And now, having upon the trial reached the latter 
conclusion, and having so directed the verdict, upon this motion of 
plaintifï to set aside this verdict and grant her a new trial, if, upon a 
more careful study and considération of the law and the évidence, 
this court should.conclude it erred in its ruling, then it should prompt- 
ly grant the motion, otherwise overrule it. 

In négligence cases it is frequently difficult to apply gênerai légal 
principles, for almost every case présents its own peculiar facts. It 
may, however, be assumed that crossing cases présent as little difficulty 
in this regard as any others, yet in thèse a very great diversity of con- 
ditions arise from (a) the nature and location of the crossing; (b) the 
number and location of the railroad tracks ; and (c) the method of 
locomotion resorted to at the time by the pel'sôîi seéking to cross. 
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Some gênerai légal principles are applicable in ail thèse conditions. 
The rights and obligations of the railroad company and of the in- 
dividual in the use of the crossing are recognized as reciprocal. The 
railroad company's right to use is admitted to be superior, subject to 
the limitatiori that such use shall be restricted to the extent of its 
necessities in the premises under prompt and prudent management. In 
most of the states, statutes exist requiring warnings to be given by 
trains approaching crossings. The statute in this state requires the 
railroad to maintain, under penalty of fine, signboards at each crossing, 
and, under a like penalty, to cause its fireman or engineer on every 
locomotive to ring a bell or blow a steam whistle at the distance of 
at least 60 rods from the place of crossing, for a time sufficient to 
give due notice of the approach of the train; and failure to do so 
makes the company liable to any person injured in conséquence of 
such failure. This statute has been construed, as such statutes gen- 
erally hâve been, not, however, to excuse a traveler on a highway, 
crossing a railroad track, from exercise of such reasonable care and 
caution as the law requires to ascertain whether a train is approaching 
the crossing. Beyel y. Newport News & M. V. R. Co., 34 W. Va. 538, 
12 S. E. 532; Berkeley v. C. & O. Ry. Co., 43 W. Va. 11, 26 S. E. 349. 
On the other hand, it has been held that neither the Législature nor 
railroad commissioners can arbitrarily détermine in advance what shall 
constitute ordinary care or reasonable prudence in a railroad company 
at a crossing, and therefore the fact that a statute provides for thèse 
précautions will not relieve the company from adopting such other 
measures as public safety and common prudence dictate. Grand Trunk 
R. Co. V. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485._ 

The reason is apparent. When such crossings are situate in large 
cities, where population is congested and the crossing subjected to 
constant use, the precautionary measures to be taken by the company, 
in order to avoid accident, must necessarily be more stringent than 
at crossings in a small town or borough, where the use is not so great ; 
and yet, under particular conditions, a crossing in such town or bor- 
ough may require greater care and protection than a country road cross- 
ing, little used. In the first instance, that of city crossings, the require- 
ment that the company use gâtes or station watchmen thereat becomes 
almost imperative; in small towns and villages, only rare and extra- 
ordinary conditions would require such burden to be assumed by the 
company; at a country roadside crossing, little used, such require- 
ment would be unreasonable and oppressive. But as to the character 
and necessity of thèse extra précautions in each instance the company 
must be allowed to détermine, for, in the language of the Suprême 
Court of Pennsylvania : 

"In the opération of its road, and in the running of Its cars, the Judgment 
of the board of dlrectors of a railroad company, in the absence of statutory 
provision, is suprême and exclusive. Tlae public safety imperatively requires 
that there be no division of this great responsibility with others — not even 
with municipalitles through whose limits railroads may rua — for division of 
it would be the shifting of it in every case of accountability for failure to 
properly operate the road or run the cars. But, while this Is true, correspond- 
ing duties of the highest order are imposed exclusively upon those having the 
coutrol and management of railroads. One of thèse is to adopt and use ade- 
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quate means to gîve notice of approaehing trains at grade crosslngs, whicli 
are always more or less dangerous ; and failure to perform tWs duty Is nég- 
ligence, for tlie conséquences of whieti those are responsible upon wliom tlie 
duty is imposed. Wliat particular means, tiowever, in tlie absence of statu- 
tory provision, shall be employed to protect tlie public when using streets or 
liighways at railroad crosslngs is left to the Company operating the road, the 
law merely demanding and requiring reasonable care in view of the eircum- 
stances." Pennsylvania Ry. Co.'s Appeal, 213 Pa. 373, 62 Atl. 986, 3 L. R. A. 
(N. S.) 140, 5 Ann. Cas. 299. 

[5-7] As regards the duties and obligations of the traveler about to 
imdertake to make the crossing, varions and diverse conditions may 
arise in différent cases. He may be afoot, on horseback, in a large, 
cumbersome vehicle, as, for_^ example, a traction engine or a threshing 
machine, a road wagon maklng much noise, a light buggy, making lit- 
tle, or in an automobile, noisy or not. He may be hard of hearing 
or not; his vision may or may not be defective. He may hâve one, 
or he may hâve several, tracks to cross ; the approach to the crossing 
may be clear, the track straight, and his vision for many rods unob- 
structed; on the other hand it may be obstructed, either by natural 
objects, such as trees, curves, embankments, and buildings, or by cars 
temporarily placed on side tracks by the company itself. Again, his 
hearing may be interfered with by noises of machinery, Vifaterfalls, 
other than those created by the company or by those of engines, ma- 
chinery, etc., operated in the vicinity by the company itself. 

In ail this diversity of conditions there are, however, some légal 
principles generally applicable. He must never be unmindful îhat he 
is primarily responsible for his own saf ety ; that the railroad, at a 
crossing, has the right of way ; that at a railroad crossing "the track 
itself, as it seems necessary to iterate and reiterate, is itself a warning. 
It is a place of danger. It can never be assumed that cars are not 
approaehing on a track, or that there is no danger therefrom." Elliott 
v. Chicago, M. & St. P. Ry. Co., 150 U. S. 245, 248, 14 Sup. Ct. 85, 
86 (37 L. Ed. 1068). The présence of noises or obstructions to view re- 
quire a greater degree of caution to be exercised by him, and, if he 
f ails to meet thèse requirements lie is, under the law, as it now exists, 
held to be guilty of contributory négligence, which will bar any recovery 
for damages incurred, as against the railroad, whether the latter was 
negHgent in the premises or not. Beyel v. Newport News & M. V. R. 
Co., 34 W. Va. 538, 12 S. E. 532 ; Berkeley v. C. & O. Ry. Co., 43 W. 
Va. 11, 16, 26 S. E. 349. 

The only way the ordinary normal man can take thèse précautions 
is by control of his steps or the means he is using for locomotion, and 
the exercise of his sensés of sight and hearing. Hence the rule to 
stop, look, and listen. In the state of Pennsylvania this rule is made 
absolute. He must stop, he must look, and he must listen. If he fails 
in any one, he cannot recover. Railroad Co. v. Beale, 73 Pa. 504, 13 
Am. Rep. 753. This ruling, by the fédéral cases and those of this 
state, has been modifîed to a limited extent. This modification has 
been well stated by the Circuit Court of Appeals for the Eighth Circuit 
in Davis v. Chicago, R. I. & P. Ry. Co., 159 Fed. 10, 16, 88 C. C. A. 
488, 494, 16 h. R. A. (N. S.) 424, in thèse words: 



DERNBBEGER V. BALTIMORE & O. K. CO. 413 

"Tlie duty to stop is a relative one. It dépends upon the situation of the 
liartlcular case, the knowledge the tra vêler has of the situation, and the rell- 
anee he may reasonably place under the circumstances on his opportunities 
for seeing and hearing without taking the last précaution of stopping. The 
autborities are quite in accord on the proposition that if the view is unob- 
structed, so that an approaching train, before it reaches the crossing, can be 
seen, there is no occasion for the spécial exercise of the sensé of hearing, lis- 
tening; and therefore there is no reason why he should stop for that pur- 
pose. On the other hand, if the view is obstructed, interfering with the 
sensé of sight, then he must bring into réquisition the sensé of listenins; 
carefuUy and attentively. And if there is any noise or confusion over which 
he has eontrol, such as that of the noise of the horse's feet, or the grinding 
Sound of the wlieels, or the ordinary noise of the vehicle, interfering with the 
acuteness of the sensé of hearing, it is his duty to stop such noise or interfer- 
ing obstruction and listen for the train before going upon the track." 

In support of this ruling, so clearly stated, and which so strongly 
appeals to reason and common sensé, Judge Phihps quotes strong ex- 
cerpts from Judge Day's opinion in Shatto v. Erie Railroad Co., 121 
Fed. 678, 682, 59 C. C. A. 1 ; from Chief Justice Doster in A, T. & 
S. F. Ry. Co. V. Willey, 60 Kan. 819, 825, 58 Pac. 472; from Mr. 
Chief Justice Alvey in Railroad Co. v. Hogeland, 66 Md. 149, 161, 7 
Atl. 105, 59 Am. Rep. 159; from Chase v. Railroad, 167 Mass. 383, 
45 N. E. 911; from Seefeld v. C, M. & St. P. R. Co., 70 Wis. 216, 
222, 35 N. W. 278, 5 Am. St. Rep. 168; from Shufelt v. Flint & P. M. 
R. Co., 96 Mich. 327, 55 N. W. 1013 ; from Henze v. St. L., K. C. & 
N. Ry., 71 Mo. 640; from Stepp v. C, R. I. & P. Ry. Co., 85 Mo. 235; 
Merkle v. Railway Co., 49 N. J. Law, 473, 9 Atl. 680; and from Black- 
burn V. So. Pac. Ry. Co., 34 Or. 215. 55 Pac. 225-229. 

This case has had large influence with me, for that it so well consid- 
ers and reasons upon a state of facts very analogous to that I hâve hère 
under review. It may be added that the Court of Appeals of Maryland, 
so recently as February last, in State, to use of Cullen, v. New York, P. 
& N. R. Co., 127 Md. 651, 96 Atl. 809, has again, in a strong opinion, 
affirmed the ruling that where the view is obstructed the traveler must 
stop, as well as look and listen. Other fédéral cases to this effect are N. 
Y. C. & H. R. R. Co. V. Maidment (C. C. A. 3d Ct.) 168 Fed. 21, 93 C. 
C. A. 413, 21 E. R. A. (N. S.) 794; Chicago, B. & Q. R. Co. v. Munger 
(C. C. A. 8th Ct.) 168 Fed. 690, 94 C. C. A. 176; Brommer v. Pennsyl- 
vania R. Co. (C. C. A. 3d Ct.) 179 Fed. 577, 103 C. C. A. 135, 29 
E. R. A. (N. S.) 924; Shatto v. Erie R. Co. (C. C. A. 6th Ct.) 121 Fed. 
678, 59 C. C. A. 1 ; C, M. & St. P. R. Co. v. Bennett (C. C. A. 8th 
Ct.) 181 Fed. 799, 104 C. C. A. 309; Northern Pacific R. Co. v. Aider- 
son (C. C. A. 9th Ct.) 199 Fed. 735, 118 C. C. A. 173 ; N. Y. S. & W. R. 
Co. v. Thier (C. C. A. 2d Ct.) 209 Fed. 316, 126 C. C. A. 242 ; N. P. R. 
Co. V. Tripp (C. C. A. 8th Ct.) 220 Fed. 286, 136 C. C. A. 302 ; Dela- 
ware, L. & W. R. Co. v. Welshman (C. C. A. 3d Ct.) 229 Fed. 82, 143 C. 
C. A. 358. Thèse autborities demonstrate that in the Second, Third, 
Eighth, and Ninth circuits the rule is established that, where the view 
is obstructed, it becomes the duty of the traveler in a conveyance lia- 
ble to make noise calculated to interfère with effective hearing, it is 
his duty to stop, as well as to look and listen, and it is to be noted 
that thèse cases strongly emphasize, what common sensé dictâtes 
should be so, that the stop must be made just before going on the 
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track, and not so far before such approach as to run any risk of its 
being ineffective. A careful examination lias failed to disclose any 
différent ruling in the other fédéral circuits. 

But what is tnore important to this court than ail other authority, 
because it is binding upon it, is the case of Neininger v. Cowan, 101 Fed. 
787, 42 C. C. A. 20, in which the Circuit Court of Appeals for this 
Circuit has clearly established the same principle and affirmed a di- 
rected verdict for the railroad company, itself clearly négligent in the 
premises, because the traveler did not stop, look, and listen. At 101 
Fed. 791, 42 C. C. A. 24, Judge Simonton says : 

"In the case before us, the plaintiff was no stranger to the city of Wheeling. 
He was in the habit of going into it frequently, and was perfectly familiar 
with the place of the accident. Ile knew that the railroad track crossed at 
that place. He knew that the dépôt was a very short distance from it, and 
that trains left it for the East in the early morning. The track at the crosslng 
itself gave warning of danger. The absence of gâtes and the nonappearance 
of a flagman at that point gave significance to this warning. Bntering Main 
Street in his wagon, he trotted his horses towards the railroad crosslng until 
he reaehed a ijoint 50 or 60 feet from it. Theri he slowed down to a 
vvalk, but kept going on. Eis plain duty, ■approachnvff that orossing, loag 
to stop, look, and listen. Had he, instead of going on the west side of 
the Street, gone on the opposite side, he could hâve looked upon the track, 
up and down, before he reaehed the crossing. Instead of this, he select- 
ed the otlier side, from which his opportunity of seeing was prevented by 
the buildings at the corner of the crosslng, and his ability of hearing dis- 
tinctly was dlminished by the same cause. Under tliese circumstances, unable 
to see, as well as to hear, it tcas ail the more incum'bent upon him to stop. 
This he did not do. Somethlng must Iiave prevented him froni hearing tlie 
train. One of his witnesses, who was on that train, wliose attention was not 
specially called to the faet, stated that as they were approachlng the cross- 
ing the englne was givlng that loud, puffing noise, Indlcatlng that it was 
going upgrade. Plaintiff did not liear this. Whether from Inattention, or be- 
cause of the noise of his moving wagon, does not appear. He did not hear. 
AU the more loas it his duty to stop. Ordinary caution would hâve eompelled 
him to stop. Ilad he done so before crossing the track, tlie accident could 
not hâve happened. Ile went on, got on the track, and was injured. He him- 
self contributed to the injury." 

I have taken the liberty of italicizing four sentences in this extract 
from Judge Simonton's opinion in order to indicate hovv important 
and necessary this binding authority upon me has held it to be for the 
traveler to stop before crossing, where obstructions and noises exist. 

In this case thèse facts are undisputed. Dernberger, the deceased, 
was a substantial, middle-aged farmer, eminently respected, sound 
physically, who had lived on and owned land in near proximity to the 
crossing, where the accident occurred, for many years. His use of 
the crossing was very fréquent. At the time he was approaching the 
crossing, he was driving a two-horse team attached to a low-wheeled 
farm wagon, and two friends were riding therein with him. He came 
to within 200 feet of the crossing, where the view was wholly ob- 
structed, when one of the traces became detached. He stopped, got 
out, and fastened this trace. He then got back into the wagon, drove 
to within 150 feet of the track, where he slowed down to a speed of 
two miles per hour, until his horses' feet were substantially upon the 
railroad track, when he discovered for the first time that the train was 
coming, uttering the words, "My God, there is the fast line!" His 
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horses lunged across the track. Andersen, one of the three men, jump- 
ed out of the rear end of the wagon. The engine struck the wagon and 
instantly killed Dernberger and the other man. Anderson testified that 
they were driving at a rapid rate until they reached 150 feet of the 
track, when they did not stop, but slowed down to a speed of 2 miles 
per hour. It was proved beyond ail doubt that the view of the track 
was obstructed. Anderson stated that, at a point about 16 feet be- 
fore reaching it, the track could be seen for a distance of 30 or 40 
rods. He subsequently corrected this statement, and said for a distance 
of 30 or 40 yards. Young testified that from that point — 16 feet before 
the team reached it — the track could be seen 360 feet. Recalling the 
fact that 5,280 feet constitute a mile, and 10,560 feet 2 miles, it is 
mathematically sure that Dernberger, driving at a speed of 2 miles 
per hour, would go 176 feet a minute, or 2^Vi5 feet per second. He 
therefore drove this 16 feet from where he could see the track in a 
little over S seconds ; had he stopped the noise of his wagon at that 
point for thèse f ew seconds, so as to be able to look and listen effective- 
ly, he would hâve saved his life. Nay more, admitting that the train 
was running 45 miles an hour, it was then covering 237,600 feet an 
hour, 3,960 feet a minute, or 66 feet a second. If Dernberger had 
stopped at the point 16 feet before reaching the crossing where he 
could see the track for a distance of 150 to 200 feet according to An- 
derson, 360 feet according to Young, for 2 seconds, the train would 
hâve beat him to the crossing. Such mathematical démonstrations must 
startle us into a realization of how necessary it was for Dernberger 
to hâve obeyed the légal obligation to stop, look, and listen. 

I am constrained to reach the conclusion that in directing the verdict 
in this case I did not err, but was compelled to do so under the law. 
I must therefore overrule the motion for new trial, and direct final 
judgment to be entered for défendant. 



WICHITA WATEK CO. v. CITY OF WICHITA. 
(District Court, D. Kansas, Second Division. March 31, 1916.) 

No. 55-N. 

1. Municipal Cobporations <S=>271 — Contracts — Governmental Functions. 

The enactment of an ordluance relating to the procurement by a city 
of a supply of water for its own use and for Its inhabitants, together 
with the price to be pald, involves the exercise of proprietary and not 
governmental powers. 

[Ed. Note.— For other cases, see Municipal Corporations, Cent. Dig. § 
726 ; Dec. Dig. <g=>271.] 

2. Municipal Corporations <S=>271 — PowEns — Statdtes. 

The power of a municipality to contract for the procurement of a 
water supply must be found in the statute law of the state, either ex- 
pressly or by implication conferring such power. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
726; Dec. Dig. ■g=:5271.] 

®=»For other cases see same topio & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 
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3. Watebs and Water Courses <S=»203(11) — Public Supply — Contracts — 

AccEPTANCE or Ordinance — Rates. 

Where an ordinance authorizing construction of a water System for 
a City and tlie cliarging of flxed rates for a period of tlme was accepted 
by the grantee, the municipality cannot during the existence of tlie con- 
tract reduce the rates to be charged. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 290, 292, 294 ; Dec. Dlg. ©=5203(11).] 

4. Watebs and AVater Courses <S='200(2) — Public Supply — Contracts — 

Ratification. 

Where a municipality, possesslng power to contract for the supplying 
of Itself and its inhabltants with water, in entering Into a contract de- 
fectively exercised its powers, the niaking of a subséquent contract modl- 
fylng the original one is, where the municipality duly exercised its pow- 
ers, a ratification of the original one. 

[Ed. Note. — For otlier cases, see Waters and Water Courses, Cent. Dig. 
I 274 ; Dec. Dig. ®=>200(2).] 

5. Watebs and Water Courses cg=s>200(2) — Public Supply — Contracts — 

Ratification. 

Where a nmnicipality was without authority to contract for the supply- 
ing of itself and its inhabitants with water, the subséquent exécution 
of an agreeuient modifying the original one did not work a ratification, 
validating the original agreement. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 274 ; Dec. Dig. <S=»200(2).] 

6. Waters and Water Courses <S=>200(1) — Public Supply — Contract — Va- 

LIDITY. 

Gen. St. Kan. 1889, § 7185, authorized citles of the flrst, second, and 
tliird classes to contract for and procure waterworks, to be constructed 
for the purpose of supplying the inhabitants of the city with water for 
domestic use, the extiuguishment of tire, and other purposes. The stat- 
utes eontained no limitation as to the duration of such contracts. A mu- 
nicipality entered into a contract for the construction of a waterworks 
System, fixiug tlie rates which it should charge and agreeiug that they 
should continue for 40 years. After the expiration of a little more than 
half that time the assignée of the grantee agreed to reduce the rates 
cliarged the municipality and such proposai was accepted. lield-, that 
there was a valid contract for the supplying of water for the inhabitants 
for such period, and the nmnicipality could not during the life of the 
contract reduce the rates. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. § 274 ; Dec. Dig. ®=>200(1).] 

7. CoNSTiTUTioNAL Law ©==135 — Impairment of Obligation op Contract — 

Statutes. 

Where a municipality, under Gen. St. Kan. 1889, § 7185, contracted for 
supplying itself and inhabitants with water for 40 years at flxed rates, 
the municipality cannot subsequently reduce the rates before the expira- 
tion of the contract, in accordance with Gen. St. Kan. 1909, § 1031, and 
Laws Kan. 1911, c. 238, § 33, authorizing municipalities to flx rates, for 
such exercise of the power would work an impairment of the obligation 
of tlie contract. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 380- 
387 ; Dec. Dig. ®=3l35.] 

In Equity. Bill by the Wichita Water Company against the City o£ 
Wichita. Decree for complainant, granting interlocutory injunction. 

David Smyth and J. W. Smyth, both of Wichita, Kan., for com- 
plainant. 

Dale, Amidon & Madalene, of Wichita, Kan., for défendant. 



<Ê=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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POLLOCK, District Judge. This case as now presented raises but 
a single question, namely, the power of the city, by ordinance, to reg- 
ulate the rates charged by plaintiff for water service furnished by it 
in the city. If the city had bound itself by valid existing contracts to 
permit the water company to charge fixed and estabUshed rates, then 
of necessity it had no power during the Hfe of such contracts to re- 
quire the plaintiff to charge and receive less rates, and in conséquence 
the ordinances attempting to establish rates less than the contract pro- 
vides are beyond the power of the city to enact and void. If it had not, 
the right of the city to establish by ordinance any schedule of rates not 
confiscatory of the property rights of plaintiff must be conceded. The 
rights of the parties in this regard are found to réside in two instru- 
ments in writing : 

First. An ordinance of the city. No. 266, published November 22, 
1882, granting to J. A. Jones, his successors and assigns, the right to 
occupy the streets, alleys, and other public places of the city in the con- 
struction, opération, and maintenance of a system of waterworks to 
furnish the city and its inhabitants with water for a period of 40 years 
from said date, which ordinance was duly accepted by the grantee 
named therein, and the works were erected and since maintained and 
operated. Original Ordinance No. 266, omitting schedule rates, pro- 
vides : 

"An ordinance to provide for a system of waterworks for the city of Wichita, 
for doniestie, sanitary and other purposes. 

"Be it ordained by the mayor and councilmen of the city of Wichita: 

"Right of Way. Section 1. That the right of way along the streets and 
alleys, and the privilège to construct, operate and maintain a system of 
waterworks in the corporate limits of the city of Wichita, for supplying the 
city and citizens with water for domestic and sanitary purposes, as well as 
for the better protection of the city against disaster from fires, be granted 
to J. A. Joues, of the city of St. Louis, and state of Missouri, his associâtes, 
successors, or assigns, for the term of forty years from the passage of this 
ordinance. 

"Tcrm of Franchise. Sec. 2. That the right of way as held by the city of 
Wichita, be granted to J. A. Jones, his associâtes, successors, or assigns, for 
the term of forty years, to lay pipes in any and ail streets, lanes, alleys, roads, 
or other public places within the corporate limits and to extend the pipes, and 
to place, construct and erect hydrants, fountains, conduits, or such other use- 
ful or ornamental structures as may be necessary for the successful opération 
of the Works: Provided, the same shall not interfère with the gênerai use 
of said streets, alleys and lanes. 

"Requirement and Arrangement of Buildings and Machinerp. Sec. 3. That 
the gênerai plan of the works shall be, an engine house built of either brick or 
stone, not less than forty by slxty feet, and divided Into three apartments, 
to be known as pump, boiler and fuel rooms ; two pumps capable of pumping 
1,500,000 gallons of water every twenty-four hours, and so arranged that they 
can be run either separately, or together, two boilers so arranged that they 
can be flred either separately, or together, and of sufflcient size to make with 
easy flring ample steam to supply the pumping machinery; the pipe System 
to be not less than elght miles of main and to vary in size from fourteen 
inches to six Inches in diameter ; the hydrants to be what is commonly known 
as six-inch post and two and one-half inch double discharge with frost 
jacket, with six-inch connection. (As amended by Ordinance 268 as amended 
by Ordinance 509, published January 24, 1888.) 

"Capaciiy of Works. Sec. 4. The works, vi'hen completed, shall be capable 
of throwing six streams through fifty feet of two and one-half inch rubber 
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hose and one-încli ring nozzle, elghty feet higii, from any sis hydrants the 
city councll may elect. 

"Sixty Hilarants Rentcd dy City. Sec. 5. That, In considération of the 
beneflt that wlll accrue to the city of Wlehita by tlie construction of a System 
of waterworks, the elty agrées to rent, and does hereby rent, from the sald 
.1. A. Jones, or assigns, for and duriug the term of twenty-one years, sixty 
double dlschargo hydrants, at an annual reutal of four thousand dollars per 
annum, payable quarterly, namely: January 1, April 1, July 1, and October 1, 
of each and every year, with légal rate of interest after maturity. That sald 
hydrants be locatcd at such places as the mayor and city councll may déter- 
mine. 

"Rental for Additional Hydrants. Sec. 6. That the city shall ha-s'e the 
right to rent, at any time during the term of thls franchise, additional hy- 
drants at the rate of fifty dollars each per annum; ail hydrant rental pay- 
able as provided for in section 5 of this ordlnance. 

"Use of Hydrants. Sec. 7. That the hydrants, when erected, be used ex- 
cluslvely for the extlnguishment of Ares, necessary drlU and practice of hose 
companies and the flushlng and waslilng of the city sewers and gutters ; but 
in ail washing and flushing of city sewers and gutters there shall not be 
rnore than two hydrants opened at any one time, nor oftener thau twice in 
anyï one week, nor longer than two hours at any one time, nor discharge 
through any orifice greater than one and one-half inches. 

"Pipe Mietenskms. Sec. 8. That the said Jones, or assigns, shall extend the 
mains to any part of the city when requested so to do by resolution of the 
city council: Provided, however, that there shall be upon each street, lane, 
alley, road or other public places, six buildings for every six hundred feet of 
pipe extension, the occupants of whlch shall agrée, in writing, to use and pay 
for water at establlshed rates as soon as the pipes are laid, and the city to 
rent one hydrant for every six hundred feet of pipe extension; provided, 
that no pipe shall be smaller than six inches in dlameter. 

''City to Hâve Right of Purchase — Valuation — Tenus of Payment. Sec. 9. 
That the city shall hâve the right to purchase the works ten years after 
completion, and f alling to purchase at the expiration of ten years, then every 
flve years thereafter, at appraised valuation of three dlsinterested parties, 
said appraisers to be selected in the foUowing manner, namely: The city to 
sélect one, the said Jones, or assigns, to sélect one, and the two thus chosen 
to sélect a third. When thèse three shall be chosen, they shall be duly 
sworn, and they shall proceed to déclare the valuation of the franchise, 
Works and choses in action, by examlning not exceedlng three experts on 
behalf of each party, and whett they, or a majority of them«, hâve declared 
the valuation in writing, the City shall pay thei same within three months 
thereafter ; and in case there should be no hydrant rental existing at the 
time of purchase, then the number of hydrants erected shall be taken into 
considération at the rates provided for in sections five and six, and the city 
in this purchase shall assumé ail the obligations of the vv'ater company, the 
lawful quittance for which shall be secured by sald Jones, or assigns, as a 
part payment of the declared valuation, and the sald Jones, or assigns, shall 
accept obligations of the city of Wichita, legally Issued, at légal rates of in- 
terest, not exceedlng twenty annual payments, for the balance due upon the 
declared valuation, after deducting the obligations of the water company. 

"Notice of Intention to Purchase. Sec. 10. That the city shall give six 
months notice In writing of théir intention to purchase. 

"Depth of Main. Sec. 11, That ail mains shall hâve an average of at least 
thlrty inches of coverlng, and ail the mains to be so laid as not to Interfère 
wlth the présent sewerage and drainage of the city. 

"Test of Pumps. Sec. 12. That the works shall be submitted to a test 
when completed, said test to conslst of the pumplng capacity of the pumps, 
and the throwing of lire streams, as provided in section three of this ordl- 
nance ; and upon this test being made, the city shall be obliged to pay hydrant 
rental from the time of said test ; and it is further provided, that the test 
shall be made within ten days after the city lias been notified in Avrlting by 
said Jones, or assigns, that the works are completed and ready for test. 
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"MaivitMim Charges. Sec. 13. That the foUowlng maximum rates shall be 
annual, and become a part of tMs franchise: * * * 

"Forfeiture of Franchise. Sec. 14. That, in the event sald grantee, or his 
assigns, shall suffer a suspension of the supply of water exeeeding ten days, 
then and in that case the said grantee, or his assigns, shall forfeit ail fran- 
chises, unless the said suspension shall be unavoidable. 

"Acceptance and Commencement of Warlc. Sec. 15. That thls ordinance 
shall be a contract by and between the city of Wichita and the said J. A. 
Jones, or assigns, and shall be binding upon ail parties with equal force and 
effect: Provided, the said Jones, or assigns, shall file with the city clerk, In 
writing his acceptance of this ordinance within ten days after its légal pass- 
age, and commence work within thirty days after flling said acceptance, and 
furnish fire protection for Main street and Douglas avenue within four months 
thereafter, and hâve the works tested within six months thereafter. 

"GUy to Frotect Company's Property. Sec. 16. That the city council shall 
pass ail necessary ordinances, with penalties, for the protection of the proper- 
ty of the said Works. 

"Streets to 6e Left in Oood Condition. Sec. 17. It Is further agreed that ail 
streets, lanes and alleys shall be left In as good condition as practicable. 

"Rates to de Suimitted to Council. Sec. 18. That the said Jones, or his 
assigns, shall submit to the city council, for their approval, ail rates not pro- 
vided for in this ordinance. 

"Location of Mains. Sec. 19; That the location of the mains provided for 
in section three is herewith submitted, marked 'Plan A,' and adopted, said 
pipes not to exeeed eight miles. 

"To Talte Effect. Sec. 20. That ail ordinances and parts of ordinances in- 
consistent with the provisions of this ordinance are hereby repealed, and 
this ordinance shall take efCect and be in force froni and after its publication 
once in the Wichita Beacon. 

"Approved September 19, 1882. Wm. GreifCenstein, Mayor. 

"Attest: A. A. Glemi, City Clerk pro tem. 

"Accepted in writing, flled in city clerk's ofilce September 29, 1882, by said 
J, A. Jones." 

Second. A proposition .submitted by the water company to the city 
December 18, 1908, making a réduction of 25 per cent, in the contract 
price of hydrant rentals to the city for the remainder of the contract 
period of 40 years, as stipulated in Ordinance No. 266, and also pre- 
scribing tlae rates to be paid by private consumers of water, and the 
manner of such use, which proposition was by resolution of the mayor 
and common council of the city duly accepted. This subséquent agree- 
ment, omitting the schedule of rates and meter rates thereby author- 
ized to be charged consumers, provides as f ollows : 

"Wichita, Kansas, Dec. 18, 1908. 
"Honorable Mayor and Common Council, Wichita, Kansas — Gentlemen: 

"We hereby submit for your approval the foUowlng schedules and changea 
in water rates and conditions, to be effective for water service for the bal- 
ance of the contract period from January 1, 1909: 

"A réduction of 25 per cent, in the hydrant rates as provided for in con- 
tract will be continued during the balance of the period, making the annual 
rental for the présent 297 hydrants §11,887.50, instead of $15,850. 

"The rental of each hydrant erected hereafter, when ordered in by the city 
in accordance with the contract, will be reduced 25 per cent., making each of 
such hydrants $37.50 per annum, instead of $50 as provided therein. 

"Bills rendered to private consumers at the foUowlng schedules of 'Assess- 
ment Rates' and 'Meter Rates' will be subject to a discount of 10 per cent, if 
paid for on or before the 15th day of the month in which they are due at 
the company's office. * * * 

"Any consumer shall hâve the privilège of taking water service at meter 
rates, instead of assessed rates. The water company reserves the right to 



420 234 FEDERAL KEPOETER 

charge for water service at ineter rates, iiistead of assessed rates. For rési- 
dence, tlie mcter service shall be subject to a net nioutlily minimum amount of 
75 cents for eacli %-inch meter, and for business and otlier buildings a net 
monthly minimum of $1 for each %-inch meter, and for larger meters a pro- 
portionate net minimum. 

"Assessed rates are due and payable quarterly in advance; meter rates 
are due and payable on the Ist of each month for the previous month's use. 
"Yours very truly, Wichita Water Company, 

'Ter G. E. Holïniaster, l'resident." 

Thereafter, in September, 1915, the governing body of défendant 
city, conceiving itself to be not bound by the terms of the foregoing 
ordinance and subséquent agreement in regard to rates charged con- 
sumers of water, enacted varions ordinances establishing other, dif- 
férent, and lower rates for service than were stipulated in the fore- 
going instruments ; also providing punishments for those violating 
same by charging, coUecting, or attempting to collect other or greater 
sums for service than permitted therein. Thereupon the water Com- 
pany instituted this suit to restrain the enforcement of the provisions 
of such ordinances. 

The case stands argued and submitted for décision on the single 
question above stated, by stipulation of parties, which provides : 

"Whereas, the plaintiff desires to présent an application for a preliminary 
injunction in sald cause, and hâve the same heard by the court in the above- 
entitled action in Kansas City, Kansas, on Friday, tlie 8th day of October, 
1915, on the allégations of.the plaintiffi's MU alone that the ordinances set 
ont therein are illégal, on the ground and for the reason that the same are 
violative of existlng contract rights in force between the parties at the tlme 
said ordinances were passed, and now ; and whereas, it is the désire of both 
parties the question of the reasonableuess of the rates made by said ordinances 
sliall not be discussed or considered by the court at the above tnentioned time 
and place: It is therefore stipulated and agreed the same may be heard by 
the court at said time and said place solely upon the question as above 
stated, and no other question. This is done in the interest of saving expense 
to the parties litigant. 

"It is further stipulated any other ordinance or ordinances which may be 
passed by the city of Wichita prior to the 8th day of October next may be 
considered at such hearing upon this stipulation, and that prior to said time 
and until the décision of said question by this court the said city of Wichita 
will refrain from attempting to enforce said ordinances, or any ordhiances 
passed by the said city of Wichita prior to the 8th day of October, 1915, 

"It is further stipulated, in the event the question to be presented, as above 
stated, shall be ruled in favor of the défendant city, then, in such event, the 
case may be brought on by the plaintiff on notice for teniporary injunction 
on other grounds stated in the complaint." 

In considering the matter there are certain propositions involved I 
shall assume to be conclusively settled and established : 

[1] (1) The enactment of an ordinance such as the one above de- 
scribed, in so far as it relates to the procurement by the city of a sup- 
ply of water for its own use, and the use of ils inhabitants, and the 
price to be paid for the performance of such service, involves merely 
the exercise of the proprietary or business powers of the city, and not 
the exercise of its governmental functions. Illinois Trust & Savings 
Bank v. City of Arkansas Gity, 76 Fed. 271, 22 C. C. A. 171, 34 L. 
R. A. 518; Wood v. Waterworks Co., 33 Kan. 590, 597, 7 Pac. 233, 
238 ; Burlington Waterworks Co. v. City of BurHngton, 43 Kan. 725, 
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728, 23 Pac. 1068, 1069; Manley v. Emlen, 46 Kan. 655, 27 Pac. 844; 
Colunibus Waterworks Co. v. City of Columbus, 48 Kan. 99, 113, 28 
Pac. 1097, 1102, 15 L. R. A. 354; Atlantic City Waterworks Co. v. 
Atlantic City, 48 N. J. Law, 378, 6 Atl. 24 ; Fergus Falls Water Co. v. 
City of Fergus Falls (C. C.) 65 Fed. 586, 591 ; Long v. City of Du- 
luth, 49 Minn. 280, 51 N. W. 913, 32 Am. St. Rep. 547; Walla Walla 
Water Co. v. City of Walla Walla (C. C.) 60 Fed. 957, 960; City of 
Indianapolis v. Indianapolis Gaslight & Coke Co., 66 Ind. 396, 407; 
City of Vincennes v. Citizens' Gaslight Co., 132 Ind. 114, 124, 125, 
31 N. E. 573, 16 L. R. A. 485. 

[2] (2) If the city possessed the power of private contract exer- 
cised by it in the passage of Ordinance No. 266, it must be found in 
statute law of the state conferring power for such purpose, either in 
express terms or by necessary implication. 

[3] (3) If the power of private contract exercised in the passage 
of Ordinance No. 266 be found conferred on the city by the laws of 
the State in force at the time it was made, then the acceptance of the 
terms proposed therein by the grantee, and the construction of the 
Works, and the performance of other obligations imposed upon the 
grantee and his successors operated to place beyond the power of the 
city to change or modify the terms of the contract by subséquent lég- 
islation establishing rates during the contract period of 40 years. 

[4] (4) If the city possessed the power to contract in relation to its 
private or domestic affairs, as set forth in Ordinance No. 266, and any 
defect be found in the manner in which the power conferred on the 
city was attempted by it to be exercised, then the subséquent agree- 
ment of December 18, 1908, must hâve been intended by the parties to 
constitute a complète adoption and ratification of the original contract, 
based upon a valuable considération nioving to the city at the time it 
was entered into. 

[5] (5) If the city possessed no power emanating from the state to 
bind itself by the terms of the original contract when made, and m cori^- 
sequence Ordinance No. 266 was absolutely null and void for want 
of power when passed, then the subséquent agreement continuing its 
provisions in force during the remainder of the contract period is like- 
wise invalid and void unless it be found the law-making power of the 
state by enactment subséquent to the passage of the ordinance ex- 
pressly authorized the city to make the attempted ratification made by 
the subséquent agreement, for that which is void for want of power 
when done cannot be otherwise ratified into a binding obligation. 

[6] (6) As the question of the power of the city to bind itself by pri- 
vate contract in relation to its purely business or domestic affairs must 
dépend upon the statutory law of the state in effect when the contract 
was entered into, as such statutory law was then construed by the set- 
tled rule of décision in the Suprême Court of the state, or, as since 
construed by fédéral court décisions controlling hère, if such déci- 
sions be found, little will be gained by resort to décisions based upon 
the statute laws of other states as there construed. 

On November 22, 1882, when Ordinance No. 266 was enacted, de- 
fendant city was a municipal corporation of this state of the second 
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class. The statute law of the state then in effect, by which power was 
conferred on a second-class city to provide itself and its inhabitants 
with a supply of water, reads as follows : 

"Clties of the first, second and third class, of the state of Kansas, are here- 
by granted full ])ower and authoi'ity, on behalf of such clties, resi)ectively, to 
contract for and procure waterworks, to be constructed for the purijose of 
supplyins the luhabitants of such citles witli water for domestic use, the ex- 
tingulshnieut of tires, and for manufacturing and other purposes." Gen. 
Stiit. 1SS9, § 7185. 

A glance discloses the language employed in this statute is quite 
broad and compreliensive in conferring power on cities of the class 
therein named. The power of cities of this state to bind themselves 
by contract for a supply of water extending over a period of years in 
pursuance of the above statute has often been upheld and has never 
been denied by the Suprême Court of this state, as will be seen by a 
référence to the adjudicated cases. Wood v. Waterworks Co., 33 Kan. 
590, 7 Pac. 233 ; Burlington Waterworks Co. v. City of Buidington, 
43 Kan. 725, 23 Pac. 1068; Manley v. Emlen, 46 Kan. 655, 27 Pac. 
844; Columbus W'aterworks Co. v. City of Columbus, 46 Kan. 666, 

26 Pac. 1046; Columbus Waterworks Co. v. City of Columbus, 48 
Kan. 99, 28 Pac. 1097, 15 L. R. A. 354. 

The Circuit Court of Appeals for this circuit, in Illinois Trust & 
Savings Bank v. City of Arkansas City, 76 Fed. 271, 22 C. C. A. 171, 
34 L. R. A. 518, Judge Sanborn delivering the opinion, on a review of 
the many décisions from the Suprême Court of the state, says in réf- 
érence to the statute above quoted ; 

"In any event, the Législature made this grant, and it thereby vested in 
the mayor and councll of the city the right to make such coutracts for such 
terms as, in their discrétion, they thought proper. There is nothing in this 
record to sliow that the mayor and city councll of Arkansas City either ex- 
ceeded their authority or abused the discrétion which the Législature gave 
them when they flxed the terin of the contract in this case at 21 years. 
Ample power was granted to cities of the second class of the state of Kansas 
by section 7185, Gen. St. Kan. ISSÔ, to grant the right to the use of their 
streets to lay Water pipes and to pay hydrant reniais for reasonable terms 
longer than the year during which their mayors and councilmen held their 
offlees, and there is nothing in this record to show that 21 years was an un- 
reasouable time for the term of such a contract. Wood v. Waterworks Oo., 
;a Kan. 590, 597, 7 Pac. 233, 238 ; Burlington Waterworks Co. v. City of Bur- 
lington, 43 Kan. 725, 728, 23 Pac. 1068, 1009; Manley v. Emlen, 40 Kan. 655, 

27 Pac. 844 ; Columbus Waterworks Co. v. City of Columbus, 46 Kan. 660, 20 
Pac. 1046; Columbus Waterworks Co. v. City of Columbus, 48 Kan. 99, 113, 28 
Pac. 1097, 1102 [15 L. R, A. 354] ; Atlantic City Waterworks Co. v. Atlantic 
City, 48 N. J. Law, 378, 6 Atl. 24 ; Fergus Falls Water Co. v. City of Fer- 
gus Falls [C. C] 65 Fed. 586, 591 ; Long v. City of Duluth, 49 Minn. 280, 51 
N. W. 913 [32 Am. St. Rep. 547] ; Walla Walla Water Co. v. City of Walla 
Walla IC. C] 60 Fed. 957, 960; City of IndlanapoUs v. Indianapolls Gas 
Llght & Coke Co., 66 Ind. 396, 407; City of Vincenues v. Citizens' Gasllght 
Co., 132 Ind. 114, 124, 125, 31 N. E. 573 [16 L. II. A. 485]." 

It is true, in none of the foregoing cases did the contract extend 
over a period of such length as that involved in this case, 40 years. 
However, there is nothing in the act above c|^uoted, even by intima- 
tion, restricting the length of the period for which the city might bind 
itself. The language employed therein, "full power and authority to 
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contràct," in the absence of any intimation of fraud or collusion on 
the part of the city in the making of the contràct, constitutes as am- 
ple warrant in law to contràct for a period of 40 years as for a period 
of 25 years, for the duration of the contràct, like the other ternis on 
which it was made, was by the lawmaking power left to the good judg- 
ment and sound discrétion of the officiais of the city acting in its be- 
half, dépendent upon the exigencies of the case, the benefits to be de- 
rived by the city in the making of the contràct, and ail the other in- 
fluences tending to induce the making of the same. However, if it 
should be thought the statute above quoted conferred authority on the 
cities governed thereby, as was défendant city in this case, to make a 
binding contràct for a supply of water for its municipal uses and for 
the use of its inhabitants for a period of 21 or 25 years, at fixed 
maximum rates ûf charge for the service to be performed, but did not 
confer authority on the city to bind itself by a like contràct for a 
period of,40 years, as was attempted in this case, we are then con- 
fronted with this further fact: 

On December 18, 1908, or some 26 years after the making of the 
original contràct which the city had undoubted power under the stat- 
ute above quoted to make for some fixed period of time, the subsé- 
quent agreement, for a valuable considération moving to défendant 
city, was entered into, adopting and ratifying the rates charged pri- 
vate consumers and obligating the city to perform its terms and con- 
ditions so modified for the remainder of the contràct period of about 
14 years. And when but one-half of this period had expired the ordi- 
nances sought to be enjoined in this case were passed. To now hold, 
after the lapse of such a short period of time as had intervened since 
the subséquent ratification agreement was entered into, and the en- 
actment of the ordinances of September, 1915, that the original con- 
tràct was ultra vires and void, hence its formai subséquent ratifica- 
tion and adoption by the city was likewise void and of no effect, leav- 
ing the city to ordain such rates of charge as its governing body might 
deem proper, so long as the rates so adopted cannot be shown by the 
water company to be void because confiscatory of its property rights, 
and at a time when the city has in its possession and retains the fruits 
of the subséquent contràct, shown by the record to amount to many 
thousands of dollars, would seem, to my mind, mpst inéquitable and 
unjust. 

I am therefore of the opinion the contràct made by Ordinance No. 
266, its acceptance by the grantee therein, and the construction, main- 
tenance, and opération of the watervvorks System thereunder by his 
successors, as- modified by the subséquent agreement of December 
18, 1908, constituted a valid and binding contràct between the parties 
in the month of September, 1915, at the time the ordinances now sought 
to be restrained were passed by défendant city. 

[7] This would seem to be the principal question of merit involved 
in the one controversy now submitted for décision under the stipula- 
tion of the parties above quoted. However, it appears from a reading 
of the brief and argument of défendant city to be thought, although 
the contràct between the city and plaintifF as made by Ordinance No. 
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266 and the subséquent contract of December 18, 1908, should be up- 
held as valid and binding on the parties, yet the city under power con- 
ferred upon it since the making of the original contract, namely, by 
section 1031, Gen. Stat. 1909, and section 33, chapter 238, Laws 1911, 
possessed the authority to enact ordinances establishing rates to be 
charged for the performance of water service regardless of existing 
contract rights between the parties. In this regard, it may be said, 
there can be no doubt but that, in the absence of a binding contract 
between the parties authorizing the water company to establish, charge, 
and collect certain maximum rates for service performed under the 
contract, this contention of the city is undoubted. But the fallacy of 
this argument as applied to the présent case appears when it is seen 
such subséquent législation would operate to impair the binding force 
of the contract heretofore declared valid between the parties, for by 
section 13, Ordinance No. 266, it is provided as follows: 

"That the followàng maximum rates shall be annual and become a part of 
chls franchise." 

And section 18 provides : 

"That the said Jones, or his assigna, shall submlt to the city council for 
their approval ail rates not provided for in this ordinance." 

From which it conclusively appears the parties to the contract knew 
and understood, at the time it was made, the maximum rates set forth 
therein were permanently settled during the life of the contract, and 
only those rates of charge for service not specified therein should be 
under the control of the officiais of the city. 

It follows, if the reliance of the défendant city in the enactment of 
the subséquent ordinances sought to be restrained in this suit be placed 
upon the législative enactments referred to, it must fail, for such en- 
actments are in contravention of the fédéral Constitution, because im- 
pairing the obligation of the contract existing between the parties. 

It follows the temporary injunction sought by complainant must be, 
on the single ground hère presented, sustained. An order to this ef- 
fect will enter, on the giving by plaintiff of a bond in such pénal sum 
and on such terms as may be prescribed by the court on application 
therefor. 

It is so ordered. 



GRANVILLE LUMBER CO. y. ATKINSOK. 

(District Court, E. I>. North Carolina. July 25, 1016.) 

No. 376. 

i. LOGS AND LOGGING <®=3(14) SALES AND CONVEYANCES DEED OF TiMBEB. 

In North Oarollna a deed conveylng tlmber trees, containing a flxed 
period withln whlch the grautee shall eut and remove timber, opérâtes as 
a conveyance of the timber, or an estate m the tlmber, upon condition that, 
if it be not eut and renioved wlthin the given time, the interest or estate 
so eonveyed shall revest or revert to the grantor. 

[Ed. Note.— For other cases, see Logs and Logglng, Cent. Dig. S 11: 
Dec. Dig. ®=3(14).] 



C=»For other cases see same topio & KEY-NDMBER lu ail Key-Numbered Digests & ladeïe» 
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2. Vendob and Puechaseb ®=»239(5) — Pabol Eesebvation of Timbeb— Bona 

FiDE Ptjhchasers. 

A paroi réservation of timber, made by grantors of timber lands when 
they conveyed, is Invalld as against the purcbaser for value and wlthout 
notice from their grantee. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dlg. { 590 ; 
Dec. Dig. <S=>239(5).] 

3. Vendoe and Puechaseb <s=»228(1) — Réservation— Notice. 

No notice, other than the réservation of timber In the duly reglstered 
deed to timber lands, could affect a remote grantee's right to the timber, 
whlch was not eut and removed withln the tlme flxed by the owner's 
former deed of the timber. 

[Ed. Note.— For other cases, see Vendor and Purchaser, Cent. Dlg. §§ 495, 
496 ; Dec. Dig. <®=*28(1).] 

4. liOGS AND LOGQINQ ®=33(14) SaLES AND CONVETANCES— CONSTRUCTION OT 

Deed. 

Where the owners of timber lands conveyed the timber to a lumber Com- 
pany, to be eut and removed from the land at any tlme withln 12 years, 
the deed provldlng for an extension of time for 5 years upon payment 
of $20 eaeh year, the légal effect of the deed was to vest in the lumber 
Company tltle to the timber to be eut withln 12 years, title to so much as 
reraained on the land at the expiration of that tlme reverting to or revest- 
Ing in the grantors or their assigns, wlth the right in the lumber company 
to hâve an extension on the terms of the deed. 

[Ed. Note. — For other cases, see Logs and Logging, Cent Dig. g 11 ; Dec. 
Dig. ®=3(14).] 

6. Logs and Logging iS=»2— Sales and Oonveyances— Succession in Rights. 

Deed to timber lands from parties who had prevlously granted the tim- 
ber vested in the grantees of tlie lands the right and tltle In respect to the 
tlmbeï whieh the grantors had relative to a reversion upon fallure to re- 
move the timber withln 12 years. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dlg. §g 1-5 ; 
Dea Dig. €=>2.] 

6. Logs and Logging ©=»3(11) — Sales and Conveyances— Exercise of Op- 

tion POB Extension — Time. 

Where timber was conveyed, to be removed withln 12 years, the grantees 
by the deed recelving a right to extend the time for 5 years by the pay- 
ment of $20 yearly, the right to demand an extension, or to extend the 
title, wlth the privilège of cutting and removing, after the expiration of 
12 years, was dépendent on the tender by the grantee's suceessor in title to 
the grantors or their successors of the amount stipulated to be paid on or 
before the last day of the perlod. 

[Ed. Note.— For other cases, see I-iOgs and Logging, Cent Dlg. § 9 ; Dec. 
Dig. <g=»3(ll).] 

7. Logs and Logging <®=>3(11) — Sales and Conveyances — Equitt. 

When the terms of a contract for the sale of standing timber wlth time 
limit for cutting and removing are plaln, a court of equity should not in- 
terfère wlth the contractual rights and obligations assumed by the parties. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dig. § 9 ; Dec. 
Dig. <8=>3(ll).] 

In Equity. Suit by the Granville Lumber Company against A. D. 
Atkinson. Bill dismissed. 

R. N. Simms, of Raleigh, N. C, T. Lanier, of Oxford, N. C, and 
H. G. CcMinor, Jr., of Wilson, N. C, for comi^ainant 
James H. Pou, of Raleigh, N. C, for défendant. 

€=>For other cases see same toplc & KET-KUUBKR In ail Key-Numbered DinwU Jk Ti«laa< 
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CONNÔR, District Judge. Complainant is a Delaware corpora- 
tion. Défendant is a citizen and résident of Johnston county, in the 
Eastern district of North Carolina. From the pleadings and proofs 
it appears that, prior to November 10, 1903, MonrOe Bullock and his 
wife, Mattie, executed a' deed, cOnve}nng, in , considération of two 
hundred dollars, to the Lucas Lumber Company, Incorpofatèd, ail of 
the standing and growing tiniber, of the dimensions named; on a tract 
of land situate in Johnston county, containing 57 acres, bëing the sep- 
arate property of the said Mattie Bullock. The Lucas Lumber Com- 
pany, or its assigns, were given the right to eut and remove the timber 
from the land, at any time within 12 years from the date of the deed. 
It was further provided that: 

"If the said Liucas Lumber Company, or its assigns, do not enter upon said 
lands,, or eut or remove said , timber witliin the time above specifled, then and 
in that event, if the said, tucas Lmnber Company shall pay to the parties of 
the iîrst part, their helrs or assigns, interest on the purchase money in ad- 
vance, at the rate of 10 per cent, per annum, that the said time sliall be ex- 
tended for, and during, the perlod of 5 years thereafter." 

This deed was registered in the office of the register of deeds of 
Johnston county November 12, 1903. Thereafter the Lucas Lumber 
Company conveyed the timber, with ail rights as to time of cutting and 
extension thereof, to the Lucas Company. On the 14th day of 
August, 1909, the Lucas Company conveyed to the complainant, Gran- 
ville Lumber Company, the same timber, together with ail of the 
rights and privilèges conveyed in said deed. This deed was registered 
in the registry of Johnston county January 31, 1910. On the 14th 
day of August, 1908, the said Monroe Bullock and wife conveyed 
the tract of land on which timber was standing to J. G. Râper and 
H. G. Whitehêad. The considération upon which this deed was made 
was the release of a debt, and cash, aggregating $550. It was recorded 
in the registry of Johnston county, on August 20, 1908. Whitehêad 
later conveyed his interest in said land to Râper. On May 27, 1911, 
J. G. Râper, conveyed the same land to défendant, A. D. Atkinson, 
in considération of $400. This deed was recorded in the registry of 
Johnston- county, on June 5, 1911. At the date, November 10, 1915, 
upon which the right to eut and remove the timber expired, com- 
plainant had not entered upon said land, or eut or removed any part 
of timber. There was no settlement or clearing on the land, being 
entirely covered by the timber trees. Neither of the deeds eonveying 
the land contain any référence to the sale of the timber or réservation 
thereof. 

So far as material to the décision of the questions raised by the 
pleadings, I find the following facts, otlier than the record évidence: 
Mr. T; Lanier, residing at Oxford, N. C, was the regular' àttorney 
for the plaintitï company, and as such attomey was intrusted with 
the duty of, looking after, and securing, extension, of time for cut- 
ting and removing timber on the seyeral tracts of land, to which the 
company held deeds or contracts. He was provided , with the money 
necessary to pay for such extension. During the month of October, 
1915, hé went to Smithfield, Johnston county, where Bullock at one 
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time resided, for the purpose of paying the interest, and securïng the 
extension of the time for cutting the timber on the land in controversy. 
He knew that the period fixed in the deed expired during the month 
of November, 1915. He made inquiry of the sheriff, clerk of the 
court, register of deeds, and others in regard to the résidence of Mon- 
roe Bullock. They were unable to give him the information, telling 
him that Bullock had moved to Wilson county, but that they did not 
know where he was. Thereupon Mr. Lanier advised Mr. Clark, the 
principal stockholder of plaintiff company, that he was unable to find 
Bullock, and "he had better hâve the matter attended to." Mr. Lanier 
was prepared to pay the interest required to secure the extension when 
he went to Smithfield. 

Some time after November 10, 1915, Mr. Markham, with whom 
plaintiff had a contract for cutting the timber, entered upon the land 
for the purpose of placing a mil! thereon, to eut the timber. Défend- 
ant forbade him from proceeding to place the mill, or eut or remove 
the timber. He notified Clark of the action of défendant. During 
the month, and near the middle of February, 1916, Clark, representing 
the plaintiff company, went to see défendant and offered to pay him the 
interest, $20, the amount named in the deed, which défendant refused 
to accept, whereupon he oiïered to pay défendant $100 for the pur- 
pose of securing the extension, which défendant also refused to 
accept. He then offered to pay défendant $1,000 for the extension, 
which he also refused to accept. This last ofïer Clark made, not as 
the représentative of the plaintiff, but on his personal account, saying 
to défendant that he wished to avoid litigation. Clark inquired of 
défendant in regard to the résidence of Monroe Bullock and was told 
that he did not know where Bullock lived, but understood that he 
lived somewhere in Wilson county. This statement was true. At the 
request of Clark, défendant showed him his deed for the land. A 
short time thereafter, and about the middle of February, 1916, Mr. 
Clark and Mr. Lanier, together, went to Bullock's résidence in Wilson 
county, and paid to him the sum of $20, taking from him and his wife 
a receipt in the f ollowing words and figures : 

"Received of the Granville Lumber Company twenty and oo/xx Dollars for 
extension on a certain tract of timber in Wilder's township, Johnston county, 
on land joining the lands of Ruffln CarroU, and others, and helng lot No. 6 In 
the division of the lands of Henry H. Anderson, same being the timber sold 
to Lucas Lumber Company by deed dated November 10, 3903, and of record 
in Book L #8, office of register of deeds of Johnston county, at page 597, and 
containing 57 acres, and purchased by the Granville Lumber Company Decem- 
ber 10, 1906. Said Bullock hereby agrées to and ratifies the extension of the 
time to eut said timber for a period of flve years from November 10, 1915, upon 
the payment of |20.00 per j'ear by said Granville Lumber Company, upon de- 
mand upon said company, fhrough their attorney, T. Lanier, of Oxford, N. C. 

"Witness my hand and seal this November 5, 1915. 

'•Monroe Bullock. 
"Mattie Bullock." 

"Witness: T. Lanier." 

The money was paid, and the receipt given by Bullock and wife, 
about the middle of February, 1916. Bullock, at the suggestion and 
upon the request of Clark, signed the receipt as of November 5, 1915. 
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The value of the timber, at the date of the sale to Lucas Lumber Com- 
pany, was about the amount paid for it. The deed from the Lucas 
Lumber Company to plaintiff company, conveying the timber in con- 
troversy, also conveyed the timber on a number of other tracts of 
land ; the considération being, for ail of the tracts and timber, $30,000. 

By reason of the growth of the timber trees, the construction of a 
railroad near the land, and the condition of the market, the value of 
the standing timber on the land was, on November 10, 1916, in excess 
of $3,000. At the hearing plaintiff offered to pay défendant the sum 
of $100 and demanded that an extension of 5 years be granted to it 
for cutting and removing the timber, and amended its bill in accord- 
ance with such offer. Défendant refused to accept the money or to 
grant the extension. Plaintiff allèges that, before the time for cutting 
and removing the timber had expired, Bullock went to see défendant 
in regard to the extension of time, and that défendant suggested to 
him that the fact that he had purchased the land be concealed from 
the ovi'ner of the timber, and that the time for cutting would expire 
on November 10, 1916; that neither of them knew, at that time, to 
whom the timber had been sold by.the Lucas Lumber Company. I 
am unable to find that there was any suggestion on the part of de- 
fendant, or any agreement between Bullock and défendant, to conceal 
from plaintiff the name of the owner of the land, or that the time 
fixed in the deed for cutting the timber would expire on November 
10, 1915. It is manifest from the évidence that neither Bullock nor 
défendant knew to whom the timber belonged. It is also manifest 
that neither of the parties interested knew to whom the interest or 
amount to be paid for the extension of time for cutting was due or 
payable. At the time plaintiff paid Bullock and wife the $20 and 
took their receipt therefor, they were uncertain whether the money for 
the extension was due to Bullock and wife, or défendant. At the 
time the tender was made by Clark to défendant, and refused, défendant 
was unwilling to release such right as he had, or to extend the time for 
cutting the timber. Neither Bullock nor défendant had, at the time of 
the tender of the money by Clark, nor the payment by him to Bullock, 
consulted counsel in regard to their right to the timber, or the money 
to be paid for extending the time for cutting and removing. 

Plaintiff's bill is drawn upon the theory that, conceding that the 
interest to be paid for the extension at the expiration of period granted 
for cutting and removing the timber was due and payable to défendant, 
and that, therefore, the payment to Bullock and wife did not affect de- 
fendant's rights, a court of equity will relieve against the forfeiture, 
and compel défendant to accept the interest and grant the extension. 

[1] Since the décision of the Suprême Court of this state in Bunch 
V. Lumber Co., 134 N. C. 116, 46 S. E. 24, in which the subject was 
given careful considération, and the variant views and décisions of 
other courts discussed by Mr. Justice Walker, it has been uniformly 
held that a deed conveying timber trees, containing a fixed period with- 
in which the grantee should eut and remove them, opérâtes as "a con- 
veyance of the timber, or an interest or estate in the timber, upon con- 
dition that, if it is not eut and removed within a given time, the inter- 
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est or estate so conveyed shall revest in or revert to the grantor." The 
estate in the timber which vests in the grantee has sometimes been 
likened to a base or quahfied fee. This case has been frequently cited, 
and uniformly followed, in this state. In Hawkins v. Luniber Co., 
139 N. C. 161, 51 S. E. 855, Mr. Justice Hoke, citing with approval the 
décision in Bunch's Case, supra, says : 

"The true construction of this Instrument now before the court Is that the 
same conveys a présent estate of ahsolute ownershlp In the timber, defeasible 
as to ail timber net removed wlthln the time required by the terms of the 
deed." 

And, quoting the language used in Bunch's Case, he says : 

"At the expiration of that time the estate in so much of the timber as had 
not been eut and removed would revert to the vendor, or at least the timber 
would become his absolute property." 

So, in Midyette v. Grubbs, 145 N. C. 85, 58 S. E. 795, 13 E. R. A. 
(N. S.) 278, Judge Hoke, quoting with approval the language of Judge 
Walker in Ives v. Railroad, 142 N. C. 131, 55 S. E, 74, 115 Am. St. 
Rep. 732, 9 Ann. Cas. 188, says : 

"It may now be taken as settled that growing trees are a part of the realty, 
and a contract to sell and convey them, or any interest in or concerning them, 
must be reduced to wrlting. Thèse authorities also establish that, on the 
expiration of the time stated in such a contract within which the timber may 
be removed, ail rlght in the vendee shall cease and détermine, and the estate 
in so much of the standing timber as has not by that time been severed shall 
revert to the vendor ; and both positions are upheld in numerous and well- 
considered cases in other jurisdictions." 

Following this Hne of decided cases, we find that, by reason of the 
expiration of the periods fixed in timber deeds for cutting and re- 
moving the timber, and the change of title to the land, the question 
arose whether the right to receive the price of the extension was in 
the original ov^rner of the land or the one who owned it at the expira- 
tion of the time fixed in the deed for cutting the timber remaining 
on the land at that time. The court decided in Hornthal v. Howcott, 
154 N. C. 228, 70 S. E. 171 (February 22, 1911), that when the owner 
of land who had sold and conveyed the standing timber, giving 4 years 
to eut it, afterwards conveyed the land by deed containing a réserva- 
tion of the timber in thèse words: 

"The plne and poplar timber having been previously sold, to the John L. 
Roper Lumber Company, and is excepted f rom this deed" 

— the timber which had not been eut and removed, at the expiration 
of four years, belonged to the grantee. 

In Carolina Timber Co. v. Wells (N. C.) 88 S. E. 327, Hoke, J., 
citing a number of decided cases, says: 

"The cases on the subject are to the effect, further, that a stipulation of the 
kind now presented, providing for an extension of the time within which the 
timber must be eut, is in the nature of an option, and it is held by the great 
■welght of authority that contracts of this character do not of themselves 
créa te any interest in the property, but only amount to an offer to create or 
convey such an interest when the conditions are performed, and working a 
forfeiture when not strictly complied with. * * * And from this it follovts 
that when, in one of thèse timber deeds the time first provided and paid for 
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has paèsed and it becomes necessary for the granteè to hold, by reason of the 
performance of the stipulations for an extension, that the estate or interest 
arlses at the time the conditions are complied witli, aud in the absence of any 
conditions in hls deed to the contrary the priée paid belongs to him who then 
has the title, and from whose ownership the interest Is then created. The 
extent of the option or privilège olitalned, to the extent of the right conferrefl, 
Is a contract attendant upon the tltle, and, as stated, unless oriierwise speclfled 
in the deed conveying the tltle, the prlce for the interest arising on proper 
performance of the conditions will inure to the owner. It Is from his estate 
that the interest passes, and he niust recelve the purchase priée." 

So it is held that the heir, and not the administrator, of the grantee 
of the timber is entitled to the priée provided to be paid for an ex- 
tension of the period fixed for cutting and removing the timber. Caro- 
lina Timber Co. v. Bryan, 88 S. E. 329. 

[2-5] This was a logical conclusion, drawn from the construction 
given deeds for standing timber, with a time fixed in the deed for cut- 
ting and removing — that they conveyed ail the timber which was eut 
and remoyed within such period. The law in regard to the right of 
défendant was declared in Hornthal's Case, four years prior to the ex- 
piration of the time allowed plaintifï to eut and remove the timber in 
controversy. I am not able to find, as suggested by plaintiff, that there 
was any paroi réservation of the timber made by Bullock and wife 
when they conveyed to Râper and Whitehead. If there had been such 
réservation, it is clear that, at law, it would hâve been invalid as 
against their grantee. If they had an equity to enforce, as against 
Râper, such as a paroi réservation, it could not afifect défendant, who 
purchased the land for value and without notice. No notice, other 
than the réservation in a deed duly registered, could affect defendant's 
right to the timber which was not eut and removed within the time 
fixed by the deed under which plaintifï claims. Burwell v. Chapman, 
159 N. C. 209, 74 S. E. 635. 

It is clear that the légal efïect of the deed by which Bullock and wife 
conveyed the timber to the Lucas Lumber Company was to vest in 
the grantee the title to the timber, to be eut within 12 years (that is, 
by November 10, 1915), and that the title to so much of such timber 
as remained on the land at that time reverted to, or revested in, Bul- 
lock and wife, or their assigns, with the right in the lumber company 
to pay $20 each year for 5 years, and to demand and hâve an ex- 
tension for that period of time to eut and remove the timber. The 
deed from Bullock and wife to Râper and Whitehead vested in them 
the right and title, in respect to the timber, which their grantors had, 
and by their conveyance to défendant the same right and title vested 
in him. Bullock and wife, by the exécution of the deed to Râper, were 
eliminated from the title and ail of the rights and incidents attachingi 
thereto. We may then lay to one side the transaction between plain- 
tifï and Bullock and wife of February, 1916. It follows, therefbre, 
that plaintiff, as the successor in title to the timber of the Lucas Lum- 
ber Company, had the right, on November 10, 1915, to tender to de- 
fendant $20 and demand an extension of the time for one year for 
cutting and removing the timber, and this he was entitled to repeat 
until the expiration of 5 years. Plaintiff failed to do either on the day 
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fixed by the terms of the deed. The courts unif ormly hold that the 
tender of the interest or amount required to be paid for the extension 
of time for cutting the timber must be made in strict conformity, in 
respect to time, with the terms of the contract. 

In Davis v. Frazier, 150 N. C. 447, 64 S. E. 200, to the suggestion 
that the contract should, in respect to time of making the tender, be 
Hberally construed to prevent a forfeiture, Judge Hoke said : 

"If it be conceded that tlie clause in question is a condition subséquent, the 
position contended for by défendant is well recognlzed; but It is only a rule 
of interprétation, and does not obtain, when the meaning of the contract is so 
plain that no construction is permlssible" 

— quoting with approval the language of the Court of Appeals of 
Virginia ; 

"Whlle courts regard with disfavor conditions and defeasances which are 
calculated to prevent or defeat the absolute vestlng of titles, * * * when 
the condition or defeasauce is clear and explicit, they do not hesitate to give 
effeet to the Intention of the parties." Epperson v. Epperson, 108 Va. 471, 62 
S. E. 344. 

[6, 7] In Bateman v. Lumber Co., 154 N. C. 248, 70 S. E. 474, 34 
L. R. A. (N. S.) 615, referring to an extension clause in a timber 
deed, the same, in ail essential respects, as the one with which we are 
now dealing, it is said: 

"The provision in question, conferring as it does a privilège, and unilatéral 
in its obligation, partakes to some extent of the nature of au option, in which 
time is oi-dlnarily of the essence, and the accepted doctrine in référence to this 
and other instruments containing the same and similar language is that they 
should be strictly construed." 

See Waterman v. Banks, 144 U. S. 394, 12 Sup. Ct. 646, 36 L. Ed. 
479, in which the distinction between a bilatéral contract, in which 
both parties are bound, and the vendor may compel the vendee to pay 
the purchase price and take the property, and a unilatéral or optional 
privilège is given, the exercise of which is dépendent upon compliance 
with its terms, is clearly pointed out. In the first, time is not of 
the essence of the contract ; in the other, it is. It is by no means clear 
that compliance with the terms of an option or privilège given the 
purchaser of timber, with a time limit fixed in the deed within which 
it is to be eut and removed, is a condition either précèdent or subsé- 
quent. The courts hold, at least the Suprême Court of this state, 
which is of controlling authority with this court in this case, that the 
title to the timber, which is not eut within the period fixed, ceases and 
détermines, and this view brings the estate within Blackstone's défini- 
tion of a base or qualified fee — as "one which has a qualification 
subjoined thereto and which must be determined whenever the qual- 
ification annexed to it is at an end." 2 Blk. 109, § 147 (Jones' Ed. 
860). It is neither a condition précèdent nor subséquent. Kilpatrick 
v. Graves, 51 Miss. 432. It is generally held that the équitable maxim 
that "time is not of the essence of the contract" does not apply to 
contracts of this character. The authorities upon this question are 
collected in Rexford v. Southern Woodland Co. (D. C.) 208 Fed. 
295. The decree in that case was affirmed. 225 Fed. 1022, 140 C. 
C. A. 613. 
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The title to the timber, under the express terms of the deed from 
Bullock and wife to the Lucas Lumber Company, ceased anddeter- 
mined on November 10, 1915. The right to demand an extension, or 
to extend such title, with the privilège of cutting and removing it 
after that day, wâs dépendent upon the tender by plaintiff of the 
amount stipulated to be paid on or before that day. This was a priv- 
ilège or option to be exercised by plaintiff upon express terms. Time 
was made essential to its enforcement — of its essence. Richardsou 
V. Hardwick, 106 U. S. 252, 1 Sup. Ct. 213, 27 L. Ed. 145, was a 
suit in equity, seeking a decree compelling conveyance, after the time 
fixed by the contract ; complainant having f ailed to tender the amount 
on the day. It is said : 

"The written contract gives him [the plaintiff] the privilège, or, as counsel 
calls it, an 'option,' to beeome equally interested In the land by paying one- 
half the purchase money, etc., wlthln two years after Its date. The contract 
of Itself dld not vest him wlth any interest or estate in the lands. It merely 
polnted out the mode In whlch he mlght acqulre an Interest, namely, by pay- 
ing a certain sum of nioney wlthln a certain tlme. He did not pay the money 
withln the tlme limlted hv the contract, and lias never paid It or any part of 
it." 

The court reached the conclusion that: 

••The plaintiff Jiavlng failed to pay the money, or any part of it, wlthln the 
tlme llnilted, the privilège accorded him by the contract was at an end, and 
ail the rlghts uuder it ceased." 

Mr. Pomeroy, after discussing the principles upon which equity 

relieves against f orfeitures, says : 

"It is well settled that, when the parties hâve so stipulated as to make tlme 
of i>ayment of the essence of the contract, withln the view of equity, as well as 
of iaw, a court of equity cannot relleve a vendee who lias made default. Wlth 
respect to this nile there is no doubt. The only dlfflculty is in determlnlng 
when time has thus been made essential. It is also equally certain that the 
contract is made to dépend upon a condition précèdent ; in other words, when 
no right shall vest untll certain acts hâve been done, as, for example, untll the 
vendee has paid certain sums at certain speclflpd tlmes, then also a court of 
equity vvlll not relleve the vendee against the forfeiture Incurred by a breach 
of such conditions précèdent." 11 Pom. Eq. § 455. 

A failure to keep this distinction in mind, and to note the reason 
upon which it is based, sometimes leads to confusion of thought, and 
lias brought about some discordant expressions in opinions of courts. 
It would be inéquitable to hold one party bound be3'ond the time fixed 
for performance, and permit the other party, at his élection, to post- 
pone performance to suit his convenience or interest, with no obliga- 
tion to perform at any time. This would be especially true in con- 
tracts relating to standing timber, the value of which is, as this record 
discloses, fluctuating — and, to a large extent, spéculative. The timber 
is subject to destruction by forest fire, in which event the owner of 
the land would bave no remedy for loss sustained by its destruction. 
Again, to permit the optionee to await his convenience to comply with 
the terms upon which his option dépends burdens the owner with 
obligation to hold the land in its uncleared, nonproducing condition, he 
paying the tax thereon. If the time for payment fixed by the contract 
is not the measure of the rights and remédies of the parties, the ques- 
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tion arises: What measure will be adopted by the court? To say 
that the tender may be made within a reasonable time is to insert some- 
thing in the contract to which the parties hâve not assented, and this 
neither a court of law nor equity has the power to do. 

Conceding that the plaintiff did not intend to abandon its right to 
call for the extension, the fact remains that, without any fault on the 
part of défendant, or any act of omission or commission by him, 
plaintiff failed to comply with the terms of the contract. Its intention 
cannot affect the right, or duty, of défendant. To the suggestion that 
défendant only paid $400 for the land with the timber, and that to 
permit him to hold both with the increased value is inéquitable, it is 
sufficient to say that he purchased at a time when plaintiff had 4 
years within which to eut the timber, with the privilège of extending 
it for 5 additional years, by paying the small sum of $20 a year. It 
is doubtful whether, with this burden imposed upon the land and its 
use, the price paid by défendant was not adéquate. It was the sum 
which the owner, Mr. Râper, was willing to accept in a fair, open 
trade. ■ While the very large increase in the value of the timber may 
présent an interesting question in the domain of ethics, it is not one 
with which a court of equity can deal — otherwise tlian by adhering 
to well-settled principles. Probably no class of contracts hâve given 
the courts more anxious thought than those relating to the sale of 
standing timber with time limit for cutting and removing. Whether 
they hâve, in ail cases, reached a satisfactory conclusion, in respect 
to the rights and remédies of the parties, may be open to doubt. 
When, however, as in this case, the terms of the contract are plain, 
it would seem that courts of equity should not interfère with the con- 
tractual rights and obligations assumed by the parties. 

The bill will be disniissed, at the plaintiff's cost. 



UNITED STATES v. ILLINOIS CENT. R. CO. 

(District Court, N. D. lowa, G. D. November 12, 1915.) 

No. 50. 

1. Statutes <©=3219 — Construction — Hours of Service Act — Effect of In- 

terprétation BY Interstate Commerce Commission. 

Tlie interprétation of Hours of Service Act Marcli 4, 1907, c. 2939, 31 
Stîit. 1415 (Comp. St. 1913, §§ 8677-86S0), by tlie Interstate Commerce 
Commission, as to the meaning of tlie words "towers, ollices. places and 
stations" and tlie phrase "continuously operated night and day," though 
not controUing, is quite persuasive, entitled to weight, and may well be 
followed, unless it clearly appears from the plain language of the enact- 
ment to be erroneous. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 296, 297 ; Dec. 
Dig. ©==219.] 

2. Master and Servant <g=>13 — Houbs of Service for Employés — Hours 

OF Service Act. 

The test for the period that railroad employés handling train orders 
may be kept on duty during a 24-hour period without violating the Hours 

®=»For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexe» 
234 F.— 28 
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of Service Act Is tliè time during wliich the oflice, station, or place where 
■ the employé works is kept open for the performance of such duties dur- 
ing the 24-hour period, and Is not the number or f requency of train orders 
that may be handled during a glven period. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dlg. ®=5l3.] 

3. Master axd Servant ®=3l3 — Hoxjes of Service for Employés — Hours of 

Service Act. 

Where the traffic of a carrier Is such that it deems it necessary that 
train orders be transmitted or received by the use of the telegraph or 
téléphone at certain stations during both the day and nlght, it must limit 
the hours of service of Its employés who are to perform this service in 
Interstate traffle at sucli stations to not exceed 9 hours In the aggregate 
in any 24-hour period. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. ®=5l3.] 

4. Master and Servant (©=5l3 — Hours of Service for Employés — Hours of 

Service Act. 

An employé of a rallroad company, handling train orders in Interstate 
traffic at a station operated both day and night. can be kept at work not 
more than 9 hours in the aggregate in any 24-hour period under Hours 
of Service Act, and tlie fact that the place where the employé is to perform 
this duty is in a station building, or above It, or a short distance f rom It, 
or in ail of them at différent tlmes during the same period of service, Is 
immaterlal. 

[Ed. Note.^ — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dlg. <S=>13,] 

5. Master and Servant <®=>13— Houbs of Service Act — Pbnalties for Re- 

QUIHIN6 Employés to Woek Mobe Than Ninb Hours. 

Where défendant required employés handling train orders In Inter- 
state traflic to reniain on duty in excess of 9 hours in each 24-hour period 
at a station where the train orders in the daytime were handled in the 
dépôt, and during the Eighttlme at the tower a short distance from the 
dépôt, held, défendant was llable for the penalties prescribed by the 
Hours of Service Act. 

[Ed. Note. — For other cases, see Master and Servant, Cent, Dig. § 14 ; 
Dec. Dig. <S=>13.] 

C. Masteb and Servant (S=513^Houes of Service — PenaltIes fob Viola- 
tion or Hours of Service Act— Appboval of Interstate Commerce 
Commission. 

The fact that the Interstate Commerce Commission approved defend- 
ant's opération of its rallroad in requhlng employés handling train 
orders to vs^ork more than 9 liours a day does not estop or preelude the 
government from recoverlng the penalties ineurred by a violation of the 
Hours of Service Act, but may be consldered in mitigation of such pen- 
alties. 

[Ed. Note. — For other cases, see Master aud Servant, Cent. Dlg. § 14 ; 
Dec. Dig. ®=p13.] 

At Law. Action by tlie United States against the Illinois Central 
Rallroad Company to recover penalties for violations of the Hours of 
Service Act. Judgment for plaintifï. 

F. A. O'Connor, U. S. Atty., of New Hampton, ïowsl, and Monroe 
C. List, Sp. Asst. U. S. Atty., of Washington, D. C. 
Helsell & Helsell, of Ft. Dodge, lowa, for défendant. 

®=iFoT other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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REED, District Judge. This suit is to recover from the défendant 
railroad company, a common carrier in interstate commerce, $7,500 
for 15 alleged violations of the Hours of Service Act. The défendant 
dénies any violation of the act. The cause is submitted upon the plead- 
ings and an agreed statement of facts, which statement is on file with 
the clerk and is referred to as part hereof, and contained in a note 
attached hereto.^ 

The road of the défendant company in lovva is crossed at Manson, 
Fonda, and Rockv/ell City by other railroads, and at each of thèse 
places an interloclting switch has been installed, which is operated by 
its employés from towers erected at short distances from the station 
or dépôt building at each place, which are necessary to the safe opér- 
ation of its road at such stations and were not erected and are not used 
to évade the provisions of the Hours of Service Act. The applicable 
provisions of the Act of Congress approved March 4, 1907, effective one 
year thereafter (34 Stat. 1415), commonly called the Hours of Service 
Act, are as f ollows : 

"Sec. 2. That It shall be unlawful for any common carrier, its offlcers or 
agents, subject to this act to require or permit any employé subject to this 
act to be or remain on duty for a longer period than sixteen consécutive 
hours: • * * Provided, that no opéra tor, train dispatcher, or other em- 
ployé who by the use of the telegraph or téléphone dispatches, reports, trans- 
mits, receives, or delivers orders pertaining to or aiïectlng train movements 
shall be required or permitted to be or remain on duty for a longer period 
than nine hours in any twenty-four liour period in ail towers, offices, places 
and stations continuously operated night and day, nor for a longer period than 
thlrteen hours in ail towers, offices, places, and stations operated only during 
the daytlme. * * * " Comp. St. 1913, § 86Î8. 

For a violation of the foregoing provisions the carrier, or any 
officer or agent who requires or permits such violation, is liable to â 
penalty not exceeding $500 for each and every such violation. 

[1] The language of the proviso fixing the time and place when the 
employés therein named may be kept on duty is not entirely clear, and 
the phrases "towers, offices, places and stations," and "continuously 
operated night and day" may admit of différent interprétations; but 
the Interstate Commerce Commission, in its conférence or adminis- 
trative ruiing No. 287 of March 16, 1908, said: 

"(f) The phrase 'towers, ofHces, places and stations' is Interpreted to mean 
particular and definite locations. The purpose of the law and of the proviso 
for 9 hours of service may not be avolded by erectlng offices, stations, de- 
pots, or buildings in close proximity to each other and operatlng from one a 
part of the day while the other is closed, and vice versa. 

"(g) The phrase 'continuously operated night and day' is Interpreted as 
applying to ail offices, places, and stations operated during a portion of the 
day and a portion of the night a total of more than 13 hours ; and the phrase 
'operated only during the daytime' refers to stations which are operated not 
to exceed 13 hours In a 24-hour period, and is not considered as meanlng that 
the operator thereat may be employed only during the daytime." 

This interprétation of the proviso, though not controlling, is quite 
persuasive, is entitled to much weight, and may well be f ollowed, un- 
less it clearly appears from the plain language of the enactment to 

1 See note at end of case. 
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be erroneous. See United States v. Grand Rapids & Indiana Ry. Co., 
224 Fed. 667, 140 C. C. A. 177, and cases there cited; also Chicago, 
Rock Island & Pacific R. R. Co. v. United States, 226 Fed. 27, 141 
C. C. A. 135 and cases cited (C. C. A. 7th Circuit). 

Tlie purpose of the act, as indicated by its title, is "to promote the 
safety of employés and travelers upon railroads by limiting the hours 
of service of employés thereon," and in Baltimore & Ohio R. R. v. 
Interstate Commerce Commission, 221 U. S. 612, at page 619, 31 Sup. 
Ct. 621, at page 625, 55 L. Ed. 878, it is said: 

"The length of hours of service has direct relation to the efflciency of the 
human ageiicies upon whlcli protection to life and property necessai'ily dé- 
pends. This has been repeatedly eniphasized in officiai reports of the In- 
terstate Commerce Conimlssion, and is a matter so plain as to require no 
élaboration. * * * " 

To accomplish this : 

"It was also compétent to eonsider, and to endeavor to reduce, the dangers 
incident to the strain of excessive hours of duty on the part of englneers, con- 
ductors, train dispatchers, telegraphers, and other persons embraced within 
the elass deiined by the act." 

[2, 3] The test, therefore, for the period that employés of the class 
named in the proviso may be kept on duty during a 24-hour period 
without violating this statute, is the time during which the office, sta- 
tion, or place where the employé is to perform such duties is kept 
open for the performance thereof during a 24-hour period. It is not 
the number or f requency of such train orders that may be transmitted 
or received during a given period that détermines the time the em- 
ployé may be kept on duty during the 24 hours; but it is the neces- 
sity of the transmission or receipt of such orders at specified stations 
where employés of this class may be on duty to properly perform this 
service during the day and night, and that is determined by the fact 
that the carrier requires that such orders be transmitted and received 
at such stations. If the traffic of the carrier is such that it deems 
it necessary that train orders be transmitted or received by the use of 
the telegraph or téléphone at certain stations during the day and night, 
it must limit the hours of service of its employés who are to perform 
this service in Interstate traffic at such stations to not exceed 9 hours 
in the aggregate in any 24-hour period. This is the plain reading of 
the enactment, and is the interprétation thereof by the Interstate Com- 
merce Commission. 

[4] Whether the place where the employé is to perform this duty 
is in a station building, or above it, or a short distance from it, or in 
ail of them at différent times during the same period of service, is 
quite immaterial. That may be arranged to suit the convenience of 
the carrier, without making tvvo separate and distinct places for the 
transmission and receipt of such orders; and, whatever the arrange- 
ment may be in this respect, the carrier who adopts this method of 
transmitting and receiving train orders for trains passing such a sta- 
tion may not lawfully permit or require the employé to be or remain 
on duty for a longer period than 9 hours in the aggregate during a 
24-hour period, if the station is one continuously operated night and 



JNITED STATES V. ILLINOIS CENT. B. CO. 437 

day for the transmission and receipt of such orders, or 13 hours at 
ail such places opéra ted only during the day. It may be that in 
certain seasons of the year and in certain localities the place cannot 
be operated for 13 hours by the light of day only, nor 9 hours in 
what is commonly called the nighttime ; but, dividing the day of 24 
hours into periods of 12 hours each, f rom 6 a. m. to 6 p. m., and from 
6 p. m. to 6 a. m. as is commonly done, there need be no difficulty 
in determining the daytime from the night within the contemplation of 
this enactment. 

[5] It clearly appears from the agreed statement of facts that each 
of the stations where it is alleged in the several counts of the pétition 
that the employés of the défendant were required to be and remain 
on duty in excess of 9 hours in a 24-hour period was a station and 
place continuously operated night and day for the transmission and 
receipt by telegraph or téléphone of train orders affecting the move- 
ment of trains passing each of said stations, and that each of said 
employés was regularly engaged in that service at the station where he 
was so employed, and remained on duty in excess of 9 hours in 
each 24-hour period that he was on duty. It follows, therefore, that 
the défendant has incurred the penalty prescribed by the act upon 
each count of the pétition. 

It appears from the correspondence between the officiais of the 
défendant company and the Interstate Commerce Commission in 1908, 
in regard to the defendant's telegraph service at Matteson, 111. (made 
a part of the agreed statement of facts), that the Commission approved 
defendant's telegraph System at Matteson, which is similar to the 
Systems of the défendant at Manson, Fonda, and Rockwell City, and 
in its closing letter in référence to the Matteson System the Commis- 
sion said : 

"The Commission approves the spirlt in wlilcli your letter is written, and 
no furtlier action will be taken in this case for the présent, at least on our 
own motion. [Signed bj^ the secretary of the Commission.]" 

[6] Whatever the purpose of introducing this correspondence in 
this case, the défendant cannot successfuUy claim there from that the 
government is estopped or precluded from recovering the penalties 
incurred by it for a violation of the act at its stations in question in 
this proceeding. It may be that the approval by the Commission of 
defendant's System at Matteson led it to believe that it might lawfully 
continue the use of its telegraph Systems at Manson, Fonda, and Rock- 
well City. It may therefore be considered in mitigation. 

The judgment, therefore, is that the plaintiff recover $50 on each 
of the 15 counts of the pétition, or $750 in ail, with costs. It is ac- 
cordingly so ordered. Défendant excepts. 

NOTE. 

Agreed Statement of Facts. 

Paragraph 1. It is hereby stlpulated and agreed by and between the par- 
ties to the above-entitled action that a jury is walved, and the cause shall be 
tried to the court upon the foUovving statement of facts ; each party reserving 
the rlght to object to any fact on the grouud of its Incompetency, Irrelevancy, 
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or immaterinllty, and to introduee further évidence by testimony of witnesses, 
and each party also reiserving the riglit to except to the judgment of the court 
and prosecute viiit of error : 

Par. 2. It is stipulated and agreed tliat the défendant is, and was at ail times, 
as alleged in plaintilï's pétition, a corporation organized and doing business 
under the laws of the State of Illinois, and that its railroad extended througli 
the clties of Manson, Fonda, and Rockwell City, In the state of lowa ; that It 
Is a eommon carrier, and was at ail tlmes mentioned In plaintiff's pétition 
engaged in Interstate commerce by railroad in that state. 

Par. 3. It is further agreed that in the said city of Eockwell City the de- 
fendant bas, since the construction of its road, maintained a dépôt building, in 
whieh the business usually carried on in such a building is conducted ; tliat 
said dépôt was bullt in 1905, and is equipped with a telegraph instrument, 
an Illinois Central dlspatcher's téléphone, and a city téléphone; that the in- 
terlocking tower at Rockwell City was built in 1900. 

Par. 4. That the employés nanied in each of the 15 counts of the plaintiff's 
pétition were, at the tlmes alleged, employés -of the défendant, and worked 
during the hours alleged in said pétition, to wit: Counts 1, 2, and 3 — Enoch 
G. Voss at Rockwell City, from the hour of 7 a. ni. to the liour of 7 p.. m. on 
cach of the three days, May 1, 2, and 4, 1914, with one hour ofï at noon for 
dinner. , Counts 4 and 5 — G. B. Litchkey at Rockwell City, lowa, from tlie 
hour of 7 p. m. to the hour of 7 a. m. the succeeding day on each of the two 
days, May 1, and 2, 1914, with one hour off at midnight for lunch. Counts 6 
to 8 — Oxel E. Johnson at Manson, lowa, from the hour of 7 a. m. to the hour 
of 7 p. m. on each of the three days, May 1, 2, and 4, 1914, with one hour off 
at noon for dlmier. Counts 9 aud 10 — O. F. Spangler at Manson, lowa, from 
the hour of 7 p. ni. to the hour of 7 a. m. the succeeding day on each of the 
two days, May 1 and 2, 1914, with one hour off at midnight for lunch. Counts 
11 to 13 — E. Recknagel at Fonda, lowa, from the hour of 7 :10 a. m. to the 
hour of 8:20 p. m. on each of the three days, ilay 1, 2, and 4, 1914, with one 
hour off at noon for dinner. Counts 14 and 15— B". D. Mangold at Fonda, lowa, 
from the hour of 7 p. m. to the hour of 7 a. m. the succeeding day on each of 
the two days, May 1 and 2, 1914, with one liour off at midnight for lunch. 

Par. 5. That said employés, while on duty during said hours, by the use 
of the telegraph and téléphone, reported, transmitted, received, and delivered 
orders pertainlng to and affecting tlie movenients of trains engaged in Inter- 
state commerce. 

Par. 6. That said employés at Rockwell City worked as follows: Voss was 
wliat is termed an agent and operator, and worked at defendant's dépôt at 
Rockwell City from 7 a. m. to 7 p. m. At 7 p. m. Operator Litchkey reported 
for duty, taking charge of the train register and train order boolî at the dépôt, 
carrying the same to defendant's tower 7.50 feet east from said dépôt. That at 

7 a. m. he returned to the dépôt with tlie train register and order book, turning 
them over to the operator for the défendant at such dépôt. That ail orders 
and )nessages, received or sent by the use of the ordinary telegraph instrument 
or téléphone, pertaining to train movements, received and delivered at Rock- 
well City between the hours of 7 a. m. ànd 7 p. m., were received and delivered 
at said dépôt. That ail orders pertaining to the Illinois Central trains, re- 
ceived and delivered at Rockwell City between the hours of 7 p. m. and 7 a. m. 
the succeeding day, were received and delivered at said tower, the night tower 
man performiug no work whatever at the dépôt, and tlie day operator perform- 
ing no work whatever at the tower. 

Par. 7. That said employés at Manson, lowa, worked as follows: Johnson 
worked as agent and operator in defendant's dépôt at Manson from 7 a. m. 
to 7 p. m. 'That the operator leverman Spangler went on dUty at 7 p. m., 
flrst gettlng mail at tho post office and taking it to the dépôt. He then pro- 
ceeded to defendant's telegraph office at the interlocklng tower 900 feet west 
of the dépôt, arriving at 7 :15 p. m. He remained at the tower untll about 

8 :45 or 9 p. m., at which time he returned to the dépôt, taking charge of the 
cash on hand and clérical work conneeted with the station, about 15 minutes 
later agaiii returniug to the tower, and remalning until about 3 :4ô a. m. in tlie 
eai)aeity of telegraph operator and leverman. At about 3 :45 a. m. lie again 
returned to the dépôt, meeting defendant's train 611, there selling tickets and 
chcckiiig baggage for a period of about 30 minutes. He by telegraph or tele- 
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phone also reported the leavlng of this train from the dépôt to tlie dispatcher 
at Cherokee, after whlch he took the mail to the post office, retumlng to the 
tower, then going to the dépôt at about 6:35 a. m. to sell tickets and check 
baggage for defendant's train 631, due at 7 :05 a. m., selling tidcets, checking 
baggage, etc., for about 25 minutes, being relieved by Johnson at 7 a. m. 

Par. 8. That such employés worked at Fonda, lowa, as follows: Eecknagel 
worked as agent and operator in defendant's dépôt from 7 :20 a. m. to 8 :20 
p. m. Operator F. D. Mangold began duty at defendant's telegraph tower 305 
feet west of the dépôt at 7 p. m., remaining there until 8 :20 p. m., at whieli 
hour, having notified the dispatcher, he went to the dépôt to get the cash and 
clérical work, retumlng about 15 minutes later to the tower, and there re- 
suming the duties of operator, and remained at the tower until about 4 :20 
a. m., when he went to the dépôt to raeet the defendant's train 611, due at Fonda 
at 4 :50 a. m., selling tickets and checking baggage for said train 611, taking 
about 30 minutes for this work. 

Par. 9. That said towers at Manson and Fonda were ereeted in the years 
lOOl and 1900, respectively, and the dépôts in the years 1893 and, 1870, re- 
spectively. That the method of the performance of said work, as above de- 
scribed, was instituted prior to March 4, 1908, and subséquent to Mardi 4, 
1907. 

Par. 10. That such operating towers are necessary to the proper opération 
of defendant's railroad, and were not ereeted for the purpose of evading the 
fédéral act under which this suit is brought. 

Par. 11. It is further stlpulated and agreed that the operator, train dis- 
patcher, or other employé performing the work in the dépôt building at Rock- 
well Oity in each 24-hour period between the hours of 7 a. m. and 7 p. m. does 
not pertorm any duties whatsoever at said tower ; and it is further stlpulated 
that the operator, train dispatcher, or other employé at Rockwell City em- 
ployed between the hours of 7 p. m. and 7 a. m. in the said tower does not 
work at said dépôt building during said period of employment, or at any 
other time. 

Par. 12. It is further agreed that none of said employés was on duty per- 
forming work of any character whatsoever for a longer period than 13 hours 
on any of said days. 

Par. 13. It is further stlpulated and agreed that the interlocking towers 
at Rockwell City, Fonda, and Manson were used by the tower levermen in the 
opération of the levers during the daytime, and by other employés not named 
herein. 

Par. 14. It is further agreed that the attached correspondence is an exact 
copy of the original, and is made a part of this stipulation. 

F. A. O'Connor, United States Attorney. 

Monroe 0. List, Sp. Asst. TJ. S. Atty. 

Helsell & Helsell, Attorneys for Défendant. 

It Is fui-ther agreed that the attached correspondence is an exact copy ol 
the original and is hereby made a part of this stipulation. 

"Interstate Commerce Commission. 

"May 20, 1908. 
"Mr. G. H. Groce, Supt. of Telegraph & Signais, Illinois Central Railroad 
Company, Chicago, Ills. — Dear Sir: The Commission is in receipt of informa- 
tion that at Matteson, Illinois, where you hâve a tower at the crosslng of the 
Michigau Central Railroad, you are operating the station with two tclegra- 
phers, who work twelve hours each out of a period of twehty-four hours, and 
that thèse two oiflces are in very close proximity. It would appear that this 
arrangement is not in conformity with the so-called Hours of Service Law, 
nof with the Oommisslon's administrative rullng and opinion thereon, copies 
ôf which are inclosed herewith. We trust that you will glve this matter care- 
ful investigation, and, if the facts are as stated, rearrange the service. 

"Very respectfuUy, [Signed] E. A. Moseley, Secretary." 

"June 2, 1908. 
"Mr. E. A. Moseley, Sec'y Interstate Commerce Commission, Washington, 
D, C. — Dear Sir: I hâve your letter of May 20th glving notice that the Com- 
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iiuission lias information to the effect that tlie telegraph operators eniployed 
by the Illinois Central Railroad Company at Matteson, IUluois, are being 
requlred to work In a manner not In conformity wlth the so-called 'Hours of 
Service Law' and tlie Conimisslon's administrative rullng and opinion thereon. 

"In order to set fortli the situation at Matteson as clearly as possible you will 
flnd enelosed with this letter two blueprints marked respectlvely 'D' and 'E,' 
to winch prlnts référence will he made In this letter. 

"In the year 1889 there exlsted at Matteson, 111., a dépôt building located 
in the southeast angle caused by the railroad erosslng, and a telegraph otHce 
was operated in the dépôt building. In that year an interlocklng plant was 
installed for the protection of the erosslng of the Michlgan Central and Il- 
linois Central traeks, and the interlocklng tower building was located in the 
northwest angle made by the erosslng traeks. Telegraph operators were used 
as towermen, and telegraph service relating to the railroad company's busi- 
ness, Including train order business, was handled In the tower. The tower 
was of course, a continuously opei-ated office. The telegraph oflice In the dépôt 
building, located 40 feet from the tower building, was a day-only office. Thùs 
condition of afïairs exlsted on March 4, 1908, at whicli tlme the Hours of Serv- 
ice Law took efCect. At that tlme the telegraph office in the tower was dls- 
continued as a day train order office, and It has not been since used for the 
handiing of train orders between the hours of 7 a. ni. and 7 p. ni. AU train 
order work necessary at Matteson, Illinois, between the hours of 7 a. m. and 
7 p. m., is handled in the telegraph office located in the dépôt building. The 
Illinois Central Railroad Company therefore couslders that nelther of thèse 
telegraph offices are continuously operated nlght and day for the purpose of 
dispatching, reporting, transmittlng, recelvlng, or dellveriug orders by tele- 
graph or téléphone pertaining to or afCectlng train movements. 

"Prlor to March 4, 1908, the worlr of rebuilding complète the interlocklng 
plant, whlch has been in service at Matteson, 111., since 1889, was commenced, 
and this worli was completed in April, 1908. In the reconstruction of the 
plant the tower was, for convenience in opération and construction, located 
in the northeast angle made by the crossing traeks, instead of the northwest 
angle. Beyond this there has been no change whatever made in the character 
of the work performed by the men located In the tower, and the office In the de- 
pot building, 35 feet from the tower building, has been malntalned as a day 
office lu preclsely the same manner as the opération had been conducted pre- 
vlously. 

"The légal department of our System was consulted by the transportatlon 
departnient when thèse problems came up just prlor to the effectiveness of the 
Hours of Service Law, and it was the advlce of that department that our 
arrangement to discontinue the tower as a day train order office would make 
it entirely within the terms of the law for the men employed In the tower to 
■work 1.3 hours per day, if necessary. As a matter of fact, they are worliing 
12 hours per day. 

"This matter has been further referred to in our légal department upon 
recelpt of your letter of May 20th. It is the opinion glven by our légal depart- 
ment that this does not constitute a violation of the fifth paragraph of section 
2 of the administrative rullng and opinion of the Interstate Oonmierce Commis- 
sion on the Hours of Service Act. There was in this case no building erected 
for the purpose of changing in any manner the arrangement of the two offices 
at Matteson from the maïuier in whlch they had been worked for 19 years 
prevlously. 

"Yours truly, Supt. Telegraph & Signais." 

"Interstate Commerce Commission. 

"June 10, 1908. 
"Mr. G. H. Groee, Supt. Telegraph & Signais, Illinois Central Kallroad Com- 
pany, Chicago, lUs. — Dear Sir: We are in recelpt of your communication of 
the 2d Instant, In regard to the station at Matteson, 111., In whlch you state 
that the telegraph office in the dépôt building, located 40 feet from the tower 
building, was a day office only, which condition of afCalrs exlsted on March 4, 
1908, at which time the Hours of Service Law took effect. At that tlme the 
telegraph office in the tower was dlscontlnued as a day train order office, and 
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it has not been slnce used for the haiidllng of train orders betvveen the hours 
o£ 7 a. m. and 7 p. m. AU train order worlc necessary at Jlatteson between 
the hours of 7 a. m. and 7 p. m. is handled in the telegraph office located in 
the dépôt building. You further state that the légal department of your Sys- 
tem was consulted by the transportation department when thèse problems 
came up just prior to the effectiveness of the Hours of Service I>aw, and their 
advice was that it would not be a violation of the law to arrange the service 
in the manner as stated by you. 

"lAterally it niay be true that this Is not a continuously operated office. 
Ilowever, it would appear that at the time you made the change and sought 
the advice of the légal department you inust hâve been somewhat in doubt, 
and It may be urged that it is an évasion of the law. The Commission, there- 
fore, would be very much pleased if this service could be rearranged. 

"Yours respectfully, [Sîgned] E. A. Moseley, Sec'y I. 0. C." 

"July 7, 1908. 
"In re Puttiug a Third Man in the luterloeking Tower at Matteson. 

"Mr. I. G. Kawn, \'ice Presldent^Dear Sir : I hâve yours of July 6, 1908, 
in the above matter, with inclosures whicli I herewith return. I hâve alread.v 
given an opinion to the effect that there is notliing unlawful in the condition 
there. My opinion is unchanged. If I am correct as to the law, I see no rea- 
son why we should incur an additional expense simply to gratify the secretary 
of the Interstate Commerce Commission. Tliat, however, is a matter for you 
to détermine. Of course, it may turn ont that I am mistaken, but I hâve given 
the matter careful considération and hâve stated my opinion as to the law. 

"By section 3 of the act it is provided that any sucli connnon carrier, or any 
officer or agent thereof, requiring or permitting any employé to go, be, or 
remain on duty in violation of the second section thereof, shall be liable to a 
penalty of not to exceed flve hundred dollars for each and every violation, to 
be recovered in a suit or suits to be brought by the United States district at- 
torney in the District Court of the United States having jurisdiction in the 
locality where sucli violation shall hâve been committed. It does not say 
whether each day would be a récurrent offense ; but, construing section 3 in 
connection with section 2, I am inclined to the opinion that such would be 
the case. 

"Yours truly, J. M. D., General Counsel." 

"Chicago, July 27, 1908. 

"Hon. J. M. Dickinson, General Counsel — Dear Sir : I hand you herewith 
some correspondence relative to putting on a third man in the interlocking 
tower at Matteson. You are more or less familiar with this subject, inas- 
much as it has previously been referred to you by the superintendent of 
telegraph and signais. 

"lîriefly, the conditions are in the year of 1889 there existed at Matteson a 
dépôt building located in the southeast angle of the railroad crossing and a 
telegraph ofllce was operated in the dépôt building. In that year an inter- 
locking tower was installed for the protection of the crossing of the Michigan 
Central and this company, and the interlocking tower building located In the 
northwest angle made by the crossing of the tracks. Telegraphers were in- 
stalled in the tower, and telegraph service relating to the railroad company's 
business, including the handling of train orders, was handled in the tower; 
this service in the tower constituting what is known as a continuons office. 
The telegraph office in the dépôt, located 40 feet from the tower building, was 
a dày office only. This condition existed on March 4, 1908, at which time the 
Hours of Service Law took effect. At the time the Hours of Service Law took 
effect, the telegraph office in the tower was discontinued as a day train order 
office, and has not since been used for the handling of train orders between the 
hours of 7 a. m. and 7 p. m. Ail train order work necessary between thèse 
hours is handled in the telegraph office located in the dépôt building. We hâve, 
therefore, considered that neitôjer the telegraph office in the interlocking tower 
nor the dépôt prof^er are continuously operated night and day for the purpose 
of dispatching, recording, transmitting, receiving, or deliverlng orders by tele- 
graph or téléphone, pertaining to or affecting the movement of the trains. 
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"Prlor to March 4th last we had contemplated rebuilding complète the inter- 
locking plant, this work being coinpleted in April, 1908. In tlie reconstruction 
of the plant, for convenleuee in opération and construction, tbe tower was 
located in tbe northeast angle, instead oï the old location in the northwest 
angle. Beyond tliis tliere bas been no cliange in the character of the work 
performed by the nian located in the tower or in the office of the dépôt build- 
ing. 

■■Kindly now note that the secretary of the Interstate Commerce Commis- 
sion, in hls letter of June lOth addressed to Mr. Groce, states, literally speak- 
ing, it may be true this is not a continuously operated office ; that, howerer, 
it vvould appear at the time the change was made — i. e., discontinuing the 
day office in the interloeking tower — some doubt nmst hâve existed, and it 
may be urged that it is an évasion of the law. The Commission, therefore, 
suggested that the service be rearranged. 

"Shall be very pleased to hâve your opinion whether we should comply with 
this suggestion. 

"Yours truly, [Signed] I, G. Kawn, Vice Président." 

"August 5, 1908. 

"Mr. E. A. Moseley, Secy. Interstate Commerce Commission, Washington, 
D. C. — Dear Sir : Beferring to the correspondence which has passed between 
yourself and our Mr. Groce, Superintendent of Telegraph & Signais, in relation 
to the telegraph service at Matteson, 111., the situation at that point belng re- 
ferred to in letter from you under date of May 20th and Mr. Groce's reply 
of June 2, 1908. 

"The matter having been referred to me by Mr. Groce, beg to ad vise the 
railroad company is stili unable to understand wherein the présent arrange- 
ment at Matteson, as outlined to you by Mr. Groce in hls letter of June 2d, is in 
any vvay a violation of tlie so-called Hours of Service Law, or of the admin- 
istrative ruling and opinion Issued by order of the Commission March 10, 1008. 

"The attention tbat was given this matter by our law department as stated 
in the last itaragrapli of your letter, was not given ou this specitte point. The 
Illinois Central Railroad, in common witli other compauies, arranged for a 
meeting of thelr trau.sportation and law departments .nist piior to tlie efïec- 
tiveness of the Iloiirs of Service i^aw, and ail questions in gênerai vvere dis- 
tussed l'or the puri>ose of eiilighteulng tlie men wliose duties required them 
to see that the provisions of the law were obeyed. 

"The managing otfieiiils of the Illinois Central Railroad hâve been careful 
to hâve it understood that there should be no atteinpt to install practices that 
might be terined évasions of the law. On the other luiud, the interprétation 
of such points as might be consi<.lered not altogethei' clear lias always been 
toward a libéral view. With this (!Ourse in iniiid, we still do not feel that the 
présent practices at Matteson, are in any way a violation of the law, or an 
évasion. You understand, of course, that the tower liouse was not erected to 
évade the law, but had been in use as a telegraph office a long time prior to 
the passage of tlie Hours of Service Law. 

"Yours truly, General Manager." 

"Interstate Commerce Commission. 

"August 12, 1908. 
"Mr. F. B. Harrlman, General Manager, Illinois Central Railroad Company, 
Chicago, Illinois — Dear Sir: Receipt is aclaiowledged of your communication 
of the 5th Instant, and we note your explanation of the arrangement of the 
service on your road at Matteson, Ills., and your statement that the tower 
house was not erected to évade the law, but had been in use for a long time 
prior to the passage of the Hours of Service Act, and that the managing of- 
ficiais of the Illinois Central hâve been careful to hâve it understood that there 
must be no attempt to install practices that might be termed évasions of the 
law. The Commission appréciâtes the spirit in which your letter Is written, 
and no further action will be taken In this case for the présent, at least not 
for our own motion. 

"Yours truly, E. A. Moseley, Sec'y." 
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In re CONDEMNATION SUITS BY UNITED STATES. 
(District Court, E. D. Tennessee, N. B. D. March 30, 1916.) 

1. Eminent Domain <3=>181 — Pbooeedings — Pbocess — Validitt. 

in condemning land under Weeks I^aw March 1, 1911, the TJnlted States 
proceeded under Act Aug. 1, 1888, c. 728, 25 Stat. 357, providing that con- 
denmation under judiclal process may be had in the District Courts of 
the district wherein such real estate is located, and in section 2 that the 
practice, pleadings, forms, and modes of proceedings shall conform, as 
near as may be, to the practice, pleadings, forms, and proceedings in the 
State courts. The Tennessee statutes, in which state the land was lo- 
cated, provide for the commencement of condemnation proceedings by 
mère service of notice and publication as to nonresidents. Rev. St. U. S. 
I 911 (Comp. St. 1913, § 1534), provides that aJl writs and process issued 
from the courts of the United States shall be under the seal of the court 
from whlch they issue and shall be signed by the clerk thereof. Held, 
that section 911 applies only to writs and process issuing from the courts 
themselves, and uot to notices given by the parties, which are not process 
of the courts; hence, as condemnation proceedings may be instituted 
upon mère notice, such proceedings are valid, though the notices are 
not under seal of the court and signed by the clerk. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dlg. §§ 488, 
49(K492; Dec. Dlg. <S=181.] 

2. Eminent Domain <S=>166 — Condemnation — Natube of Pbocebdings. 

Condemnation proceedings are essentiaUy proceedings in rem. 
[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. S§ 448- 
450, 456; Dec. Dig. <S=166.] 

3. Eminenï Domain (&=5l81 — Pboceedings — Process. 

Xn condenmatlon proceedings, it is only essential that the owner of the 
land hâve notice of the proceedings and an opportunlty to appear and 
protect his rights. 

[Ed. Xote. — For other cases, see Eminent Domain, Cent Dlg. §§ 488, 
490-492; Dec. Dig. ®=3l81.] 

4. Eminent Domain (S=»181 — Proceedings — Pbocess. 

Where notice of condemnation bas been glven, the owners are bound 
to take cognizance of ail subséquent steps wlthout notice. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 488, 
490-492; Dec. Dlg. (S=>181.] 

5. Eminent Domain <S=>181 — Pboceedings — Pbocess. 

Notice of condemnation proceedings is sufflcient. In the absence of stat- 
utory requirements, where it contains the material facts of whlch the 
landowner is entitléd to notice and is in substantial confornùty with the 
pétition. 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. §§ 488, 
490-492; Dec. Dig. <Ê=3l81.] 

6. Eminent Domain <s=>1S1 — Pboceedings — Peocess. 

Where the statute is silent as to who shall give notice of condemna- 
tion, it may be given by the party instituting the proceedings. 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. §§ 488, 
490-492; D«c Dig. ©=»181.] 

7. Eminent Domain <S=>182 — Pboceedings — Pbocess. 

Personal notice of condemnation proceedings is not a constitutional 
prerequisite to Its validlty, but the Ivegislature can provide for construc- 
tive notice by publication. 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. §§ 493- 
49C ; Dec. t)ig. <©=5>182.] 

^zsVoT Other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexai 
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In the matter of condemnation suits by the United States. Pro- 
cess held valid. 

Lewis M. Coleman, U. S. Atty., of Chattanooga, Tenn, 
St. John & Gore, of Bristol, Tenn., for claimants. 

SANFORD, District Judge. In several proceedîngs instituted by 
the United States and now pending in this court for condemnation of 
lands under the provisions of the Weeks Law of March 1, 1911, c. 
186, 36 Stat. 961 (Comp. St. 1913, §§ 5174-5187), the United States 
Attorney and various counsel representing claimants to the land hâve 
informally requested the opinion of the court as to the validity of the 
proceedings, arising out of a doubt which has been suggested as to 
the jurisdiction of the court by reason of the fact that no summons 
hâve been issued and served upon the owners of the land, but they 
bave been brought before the court, if at ail, by mère service of notice 
and publication as to nonresidents, in accordance with the provisions 
of the gênerai statutes of Tennessee in référence to condemnation pro- 
ceedings. 

[1] The Act of August 1, 1888, c. 728, 25 St. 357, authorizing the 
condemnation of land by the United States for public uses, by con- 
demnation under judicial process in proceedings in the Circuit or Dis- 
trict Courts of the district wherein such real estate is located, pro- 
vided, in section 2, that: 

"The practiee, pleadings, forms and modes of proceeding In causes arising 
under the iirovlsions of this act shall conform, as near as may be, to the prac- 
tiee, pleadings, foims and proceedings exlstlng at the time in lllve causes in 
the courts of record of the State within which sucli Circuit or District Courts 
are held, any rule of the court to the contrary notwithstanding." 

This provision as to conformity to the State practiee is, it is to be 
noted, in substantially the same terms as the provisions of the gênerai 
conformity statute, embodied in section 914 of the Revised Statutes 
(Comp. St. 1913, § 1537). 

The gênerai statute of Tennessee in référence to the condemnation 
of land for railroads and other works of internai improvement, pro- 
vide that the party seeking to appropriate such land shall file a péti- 
tion therefor in the circuit court of the county in which the land lies 
(Tenn. Code 1858, § 1326; Shan. § 1845); that notice of this pétition 
shall be given to tlie owner of the land, or, if a nonresident of the 
county, to his agent, at least five days before its présentation (Code 
1858, § 1327; Shan. § 1846); that if the owner is a nonresident of 
the State or unknown, notice shall be given by publication, as provided 
in the Code in similar cases in chancery (Code, § 1328; Shan. § 1847); 
and that "ail parties having any interest in any way in such land may 
be made défendants, and the proceedings will only cover and affect 
the interest of those who are actually made parties" (Code, § 1329; 
Shan. § 1848). This statute makes no provision for bringing the own- 
ers of the land before the court in any other way than by notice and 
publication, as above set forth, and does not provide for the issuance 
of process against them in the ordinary sensé, such proceedings being 
under the State law an exception, by necessary inference, to the gen- 
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eral statutory provision that ail civil actions at law in courts of record, 
except as otherwise provided, shall be commenced by summons. Tenn. 
Code, § 2813; Shan. § 4518. Thus in Camp v. Railroad, 11 Lea 
(Tenn.) 705, 706, it was held that condemnation proceedings based 
alone upon the statutory notice, without summons, were valid, and 
that the gênerai Code provisions as to pleadings in actions at law did 
net apply to such statutory proceedings. 

The doubt which has been suggested as to the validity of thèse pro- 
ceedings arises from the fact that section 911 of the Revised Statutes 
(Comp. St. 1913, § 1534) provides that "ail writs and process issued 
from the courts of the United States shall be under the seal of the 
court from which they issue, and shall be signed by the clerk thereof" ; 
the suggestion being that under this provision thèse proceedings should 
hâve been commenced by summons to the owners of the land, issued 
under the seal of the court and signed by the clerk. 

I think it entirely clear, both upon principle and under the author- 
ities, that in any original suit in a Fédéral court which must be com- 
menced by a summons or other process of the court itself, such process 
must be signed by the clerk and issued under the seal of the court, to 
be valid, regardless of any différent provision as to the form of a sum- 
mons in the State courts, the gênerai conformity statute not operating 
to waive this spécifie requirement as to the process in the Fédéral 
courts embodied 'in section 911 of the Revised Statutes. Martin v. 
Criscuola, 10 Blatchf. 211, 16 Fed. Cas. 892; Peaslee v. Haberstro, 
15 Blatchf. 472, 19 Fed. Cas. 71 ; Dwight v. Merritt (C. C.) 4 Fed. 
614, 615; Middleton Paper Co. v. Paper Co. (C. C.) 19 Fed. 252, 253. 

After careful considération, however, I conclude that the provisions 
of section 911 only apply to writs and process issuing from the courts 
themselves, and not to notices given by the parties, which are not pro- 
cess of the court and not embraced within its terms, and hence that in 
any proceeding which may properly be instituted and proceeded with 
upon mère notice to the parties in interest, without process from the 
court itself, the requirements of section 911 hâve no application. This 
is in accordance with the principle of Leas v. Merriman (C. C.) 132 
Fed. 510, in which it was held that the provisions of sec. 911 did not 
apply to a notice given under the Virginia Code authorizing a judg- 
ment on a contract to be obtained on motion after notice to the de- 
fendant and the practice thereunder by which notice was served on the 
défendant by the plaintiff or his attorney, such notice not being a 
process from the court, and that under the gênerai conformity statute 
an action might be instituted by such notice in the Fédéral court in 
Virginia in accordance with the State practice. 

[2-7] Without determining to what extent the process of the court 
in the strict sensé can be dispensed with in ordinary civil actions in 
which a personal judgment is sought against the défendant, I am of 
opinion, after careful considération, that such process is not essential 
in condemnation suits instituted in pursuance of the delegated au- 
thority of the State under its power of eminent domain. Sucli con- 
demnation proceedings are generally recognized as being essentially 
proceedings in rem. 15 Cyc. 805. It is also generally recognized that 
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ili siiçh pfoceedings it is only essential that the owner of the land hâve 
notice of the proceedings and an opportunity to appear and protect his 
i-ights (15 Cyc. 841) ; that where notice has been properly given, the 
owners are bound to take cognizance of ail acts or steps thereafter 
taken in the proceedings and are not usually entitled to any further 
-.lotice (15 Cyc. 843) ; that the form of the notice, when not prescribed 
by statute, is not essential, provided it contains the màterial facts of 
which the land owner is entitled to notice, .and there is a substantial 
conformity between the notice and the pétition for condamnation (15 
Cyc. 845) ; that where the statute is silent as to who shall give the 
notice, it may be given by the party instituting the proceedings (15 
Cyc. 847) ; and that personal notice to the owner is not a constitutional 
prerequisite to the validity 6f condemnation proceedings, but the légis- 
lature may provide for constructive notice by publication (15 Cyc. 
847). 

In the light of thèse well settled gênerai rules, I am of opinion that 
it is not essential to the validity of condemnation proceedings of this 
character that the owners of the land be brought before the court by 
summons or other process issued f rom the court itself , but that it is 
sufficient if the proceedings be instituted by pétition in conformity to 
the State statute, after the giving of notice to the land owners by actual 
service of notice or publication as provided by the State statute ; and 
that, such notice not being the process of the court, the requirements 
of section 911 of the Revised Statutes hence hâve no application. I 
therefore conclude that the validity of thèse proceedings is not af- 
fected by the fact that they were not commenced by summons or 
other process of the court issued under the seal of the court and signed 
by the clerk, in accordance with section 911 of the Revised Statutes. 



UNITED STATES v. GRADWELL et al. 
(District Court, D. Rhode Island. July 28, 1916.) 

1. OONSPIRACY ©=533 DeFBAUDING- GoVBEKMENT — OOBBTJPTING ELECTION. 

Crlminal Code (Act March 4, 1909, c. 321) § 37, 35 Stat. 1096 (Comp. 
St. 1913, § 10201), making it an offense to roiispire "to defraud the United 
States in any manner or for any purpose," is not intended for protection 
against corruption of a state élection at wliich a Représentative in Con- 
gress is cliosen, as well as for protection of opérations of the organized 
government. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 60 ; Dec. Dig. 
<©=533.] 

2, Ihdictmhnt and Infobmatiojt <2x=>71— Certainty. 

E)ven if it be a crime, under Crlminal Code, § 37, to conspire to corrupt 
a state élection for Représentative in Congress, hcld, the indlctment was 
so vague, unoertain, insufticient, and duplicitous in its allégations as not 
to suffidently apprise défendants of the nature of the charge for prépara- 
tion of défense. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent, 
Dig. §§ 144, 174, 193, 194 ; Dec. Dig. <®=571.] 

<®=3For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexe» 
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Criminal prosecution by the United States against Matthew T. Grad- 
well and others. Demurrers to indictment sustained. 
See, also, 227 Fed. 243. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. (William H. 
Camfield, Asst. U. S. Atty., of Providence, R. I., on the brief), for the 
United States. 

Barney, Lee & McCanna, of Providence, R. I., for défendants Grad- 
well, Mathewson, Warner, and Rathbun. 

Charles A. Walsh, of Providence, R. I., for défendants Keach, Col- 
vin, Kresge, and Wbitman. 

Wilson, Gardner & Churchill, of Providence, R. I., for défendants 
Dodge and Hudson. 

James E. Dooley, of Johnston, R. I., for défendant Carpenter. 

Wayne H. Whitman, of Providence, R. I., for défendants Carr and 
Franklin. 

BROWN, District Judge. [1] This is an indictment under section 
37 of the Criminal Code, charging a conspiracy to defraud the United 
States by corrupting a gênerai élection at which a Représentative in 
Congress was voted for and elected. 

The fundamental question is whether this conspiracy statute is to be 
so broadly construed as to comprehend a conspiracy of this character. 

It is not contended that the conspiracy was to commit any offense 
against the United States, but the indictment rests upon the words "to 
defraud the United States in any manner or for any purpose." It is 
well settled that thèse vi^ords are broad enough to include any con- 
spiracy for the purpose of impairing, obstructing, or defeating the law- 
ful function of any department of the government. U. S. v. Barnow, 
239 U. S. 74, 79, 36 Sup. Ct. 19, 60 L. Ed. 155 ; Haas v. Henkel, 216 
U. S. 462, 479, 30 Sup. Ct. 249, 54 L. Ed. 569, 17 Ann. Cas. 1112; 
U. S. v. Plyler, 222 U. S. 15, 32 Sup. Ct. 6, 56 L. Ed. 70; U. S. v. 
Curley (D. C.) 122 Fed. 738, Id., 130 Fed. 1, 64 C. C. A. 369. But 
thèse and ail cases cited, except one, relate to functions of the orgàniz- 
ed government, and not to a step in the organization of the govern- 
ment. 

But a single case has been cited in which the statute bas béen ex- 
tended to include fraud in the élection of a member of Congress. U. 
S. v. Aczel et al. (D. C.) 219 Fed. 917, 921, 923, 934, 938. The leam- 
ed judge, after a considération of U. S. v. Curley, 130 Fed. 1, 64 
C. C. A. 369, Id. (C, C.) 122 Fed. 738, and Haas v. Henkel, 216 U. 
S. 462, 30 Sup. Ct. 249, 54 L. Ed. 569, 17 Ann. Cas. 1112, expressed 
the opinion that : 

"If a conspiracy whlcti is calculated to • * • flestroy the value of the 
opérations and reports of the Bureau of Statistics of the Department of 
Agriculture as falr, Impartial, and reasonably accurate would be to defraud 
the United States by depriving It of Its lawful rlght and duty of promulgatlng 
or diffusing the information so officially acquired in the way and at the 
time required by law or department régulations, it is perfectly plain that a 
conspiracy which is calculated to obstruct and impair, corrupt, and debauch an 
élection where Senators and Représentatives In Congress are to be elected, 
would be to defraud the United States by depriving the government itself 
of its lawful right to hâve such Senators and Représentatives elected fairly 
and in aecordance with the law." 
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Apparently the opinion proceeds on the assumption of an analogy 
between the obstruction of opérations of the constituted government 
and obstruction of an élection by which the people of the state make 
their choice of Représentatives in Congress. Whether such assumption 
is justified requires careful examination and further considération. 

Assuming that the United States has such an interest in the élec- 
tion of a Représentative in Congress as gives it constitutional power 
to pass statutes safeguarding such an élection, no such stat- 
ute is involved, and in the présent case we are not directly concerned 
with any other existing statute passed by Congress to this end. The 
question is whether section 37 of the Criminal Code, in its inclusion 
of conspiracies to defraud, was intended as a statute for the protec- 
tion of élections for Représentatives in Congress, as well as for the 
protection of opérations of the organized government. 

The existence of a constitutional power in Congress to legislate in 
respect to the conduct of those élections whereby the people of a par- 
ticular state choose their Représentatives in Congress is of slight 
assistance in determining whether, by this conspiracy statute, it was in- 
tended to do so. 

For many years this power was reserved, and was not exercised. 

In the dissenting opinion of Mr. Justice Lamar in U. S. v. Mosley, 
238 U. S. 388, 35 Sup. Ct. 904, 59 L. Ed. 1355, is a référence to the 
législation under this power, and to the report of the committee (House 
Report No. 18, 53d Congress, Ist Session) as to the policy of fédéral 
législation concerning élections held under state laws. See, also, Ex 
parte Siebold, 100 U. S. 371, 25 L. Ed. 717; Ex parte Clarke, 100 U. 
S. 399, 25 L._ Ed. 715. 

The question of protecting the United States against the class of 
frauds which involve merely the relations of the offender and the 
United States, and the question of legislating respecting the conduct of 
the élections whereby the people of the respective states choose tlieir 
Représentatives in Congress are substantially distinct, so distinct in sub- 
stance that it is highly improbable that it was intended to legislate on 
both together. The Curley Case (C. C.) 122 Fed. 738, and 130 Fed. 
1, 64 C. C. A. 369; Hass v. Henkel, 216 U. S. 462, 479, 30 Sup. Ct. 
249, 54 E. Ed. 569, 17 Ann. Cas. 1112; and the cases other than 
the Aczel Case, involved no considération of the relations between 
state and national governments, or of the political policy of exercising 
the constitutional power of Congress to legislate concerning the élec- 
tions which are primarily the act of the people of the states in choos- 
ing their Représentatives. 

It is of course possible, by the use of abstract terms, to bring under 
a single classification things which are practically and substantially dif- 
férent. It is not enough, however, that the United States may be able 
to show that a violation of a constitutional right of the United States 
was contemplated by conspirators. We must find other than a verbal 
justification for giving to section 37 of the Criminal Code so broad a 
scope. It is a familiar rule that a thing may be within the letter of the 
statute, and yet not within the statute, because not within its spirit, 
nor within the intention of its makers. Holy Trinity Church v. U. S., 
143 U. S. 457, 459, 12 Sup. Ct. 511, 36 L. Ed. 226. 
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The right of the United States in respect to thèse élections is a con- 
stitutional right to legislate or not to legislate as is deemed expédient or 
necessary. With this right, or with its exercise, no interférence is 
charged in the indictment. But it is said that there is also in the gov- 
ernment a right to hâve its Senators and Représentatives elected fair- 
ly and in accordance with law, even when Congress has not legislat- 
ed to define the right. It is inaccurate to say that the indictment 
charges a conspiracy to defraud the government of this right, nor can 
it be said that it is charged that the United States is obstructed in the 
performance of any active function in respect to this right. It may 
be said that this theoretical right is violated by doing what is incon- 
sistent with it, and that a violation of the right is in a sensé a fraud 
upon the United States. But in the inquiry whether section i7 was 
intended to vindicate this right, or to afford protection against its vio- 
lation, we may consider what protection is otherwise atïorded. 

In Ex parte Siebold, 100 U. S. 392, 25 L. Ed. 717, it was said : 

"As a gênerai rule, It is no doulit expédient and wise tliat tlie opérations of 
tlie state and national governinents should as far as practicable be conducted 
separately, in order to avoid undue jealousies and jars and conflicts of juris- 
diction and power. But there is no reason for laying this down as a rule of 
universal application." 

In the dissenting opinion in Ex parte Clarke, 100 U. S. 420, 25 L. 
Ed. 715, Mr. Justice Field emphasizes the interest of the states in 
maintaining the purity of such élections, and says : 

"I do not think that any appréhension need he felt if the supervision of ail 
élections in their respective states should also be left to them." 

This is a statement of a political policy which seems generally to 
hâve prevailed over the opposite policy by the repeal of the statutes 
which were adopted in reconstruction times. 

In considering whether section 37 was intended as an exercise of 
constitutional power to protect against fraud in state élections, it is 
proper to consider that the so-called right of the United States to hâve 
duly chosen Représentatives in Congress is safeguarded by the primary 
interest of the people of the states in this respect, and by the laws of 
the states, and that for this reason congressional législation on the sub- 
ject generally has been regarded as unnecessary. 

It cannot be said that Congress was under any positive duty to legis- 
late for the protection of state élections for members of Congress, 
or that there is any presumption of an intent to do so. But the right 
of the United States to duly elected Congressmen is protected by the 
Constitution itself in a provision which indicates distinctly the policy 
of excluding questions of this character from the jurisdiction of the 
courts, as well as of avoiding conflict between state and national gov- 
ernments, even though the right of Congress to legislate, if necessary, 
is reserved. 

The House of Représentatives is made the final judge of the élec- 
tions, returns, and qualifications of its own members. The Représenta- 
tives of ail the other states pass upon the question whether the Rep- 
résentative of a particular state has been duly elected. The apparent 
intent was to remove such questions from executive, judicial, or even 
234 F.— 29 
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législative control, and to confide them to the Représentatives directly 
chosen by the people. The United States cannot be defrauded by the 
payment of a salary to one whose right to a seat is formally established 
by the House. 

The constitutional provision is the ultimate protection of the United 
States in its so-called right to liave duly elected représentatives. 

It is urged that the conspiracy is to deceive and defraud the House 
of Représentatives, a body made up of officers of the United States. 
In Uamar v. U. S., May 1, 1916, 241 U. S. 103, 36 Sup. Ct. 535, 60 L. 
Ed. 912, it was held by the Suprême Court that a member of the House 
was a législative officer, and that section 32 of the Criminal Code was 
applicable to false personation of such an officer. But, as was said in 
the opinion, the issue in that case was not a constitutional one, but of 
statutory construction. 

Nothing in that opinion serves to abolish the clear distinction point- 
ed out in Burton v. U. S., 202 U. S. 344, 369, 370, 26 Sup. Ct. 688, 
50 L. Ed. 1057, 6 Ann. Cas. 392, between offices created by or existing 
under the direct authority of the national government, as organized 
under the Constitution, and offices the appointments to which are made 
by the states, acting separately, albeit proceeding in respect to such 
appointments under the sanction of that instrument. It was said: 

"While the Senate, as a branch of the législative depaxtment, owes its 
existence to the Constitution, and participâtes in framing laws that concern 
the entire country, its members are chosen by state Législatures, and cannot 
properly be said to hold their places 'under the government oî the United 
States.' " 

Primarily a fraud upon a state élection for Représentatives in Con- 
gress is a fraud upon the right, not of the United States government, 
but of the people of a particular state. It may be a fraud on the élec- 
tive franchise and civil rights of citizens, and the extent to which Con- 
gress has exercised its constitutional right in that respect is defined in 
chapter 3 of the Criminal Code, which is not hère mvoked. 

In chapter 4 "Offenses against the Opérations of the Government" 
are treated as a distinct classification, though it may be said that the 
chapter includes also a section relating to fédéral élections, etc. Sec- 
tion 37, which is included in chapter 4, can be given full effect as a 
statute for the protection of the opérations of the organized govern- 
ment. If we regard it as a statute relating to the first steps which are 
taken by the citizens of states in the choice of Représentatives and in 
the organization of the government, we then may hâve the United 
States asserting in the courts the illegality of the action of the people 
of the state in the choice of Représentatives, and this in spite of the con- 
stitutional provision that the ultimate décision of the question is not 
intrusted to any one of the departments of the government, either ex- 
ecutive, judicial, or législative, but to a spécial tribunal — the House 
itself. 

It does not matter that the charge is only of conspiracy to elect 
illegally, and of overt acts in pursuance of that conspiracy. If bribery 
in state élections is not made a fédéral offense because of the primary 
interest of the states in protecting their own élections, and because of 
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the provision of a spécial constitutional tribunal for the trial and set- 
tlement of such questions, the same reasons exist against trials for con- 
spiracy to bribe. A charge of a conspiracy to bribe, with bribery as 
an overt act, may bring before the court substantially the same ques- 
tions as if the statute were directly against bribery. 

The political considérations of the relation between the people of 
the State and the national government are substantially the same in both 
cases. 

If, for reasons of public policy, the constitutional power to legis- 
late in the one case has been reserved, it seems inconsistent that it 
should bave been exercised in the other. 

Every completed bribery could be charged as a conspiracy to bribe, 
with overt act of bribery, and thus the courts might be required to ad- 
judicate upon the same matters that are to come before the House, or 
upon which the House already has decided. The rule that the judicial 
tribunals must not hamper or embarrass the other departments by 
prejudging the questions which they will bave to décide, or attempt- 
ing to review the décisions already made (Black's Const. Law, p. 85), 
affords also a reason for adopting a construction restricting section 37 
to frauds affecting the opérations of government, and for not extend- 
ing it to frauds affecting the action of the people of a particular state 
toward organizing the government by the élection of Représentatives. 

The policy of leaving to the states themselves the control of élections 
for presidential electors, and of providing for frauds in such élections 
(see In re Green, 134 U. S. 377, 380, 10 Sup. Ct. 586, 33 L. Ed. 951), 
seems consistent with the same policy respecting Représentatives in 
Congress. 

Yet the argument of the United States as to the scope of section 
2>7 would require that a conspiracy to commit fraud in the élection 
of presidential electors should be included. 

The right to "duly elected Congressmen" is of the same nature as the 
right to a duly elected Président and Vice Président, etc. 

In fact, if a violation of a theoretical constitutional right of the gov- 
ernment not declared by statute is to be deemed a fraud, the conspiracy 
statute will be so broadened as to expand it beyond the scope of légis- 
lative foresight. Repugnancy to a reserved constitutional power of 
Congress to enact law can hardly be a practical test of fraud. Incon- 
sistency with what Congress has power to protect, but has not pro- 
tected, by law, or with reasons why it might legislate if it saw fit, is 
not a satisfactory test of what shall constitute a defrauding of the 
United States under section 37. 

As the défendants' brief points out, there is a sharp and clear dis- 
tinction between a conspiracy to obstruct the administration of a law 
of the United States and a conspiracy which affects the constitution 
of one of the great departments of government. While there are two 
sides to the matter, one state and one national, the interest of the Unit- 
ed States is so well protected otherwise that it cannot be presumed that 
the conspiracy statute was enacted with any thought of the application 
which the government now seeks to make. To so apply the statute 
takes it out of the definite sphère of protecting and assisting the opéra- 
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tion of organîzed government into the distinct sphère of state action 
in performing what is peculiarly a state function, the choice of state 
Représentatives in Congress. It also confers upon the courts an ex- 
tensive jurisdiction in respect to poHtical matters, with the risk of 
judicial décisions at variance with the décisions of the tribunal which 
has power of final décision. It might so afïect a candidate for Repré- 
sentative, or a Representative-elect, or even a presidential elector, as 
to impose upon him the duty of appearing in court for vindication of 
his rights or his character, though the Constitution has provided an- 
other tribunal for that purpose, and though statutes hâve provided a 
procédure differing from that of the courts. It would impose upon 
the Executive and upon the Department of Justice the duty of enforc- 
ing the law, of making the necessary investigations, and would bring 
that one of the executive departments into the control of prosecutions 
affecting the Constitution of a branch of the législative department. 

Aside from the opportunity which would be afforded for making the 
courts an instrument for influencing political matters, we may con- 
sider that as a conséquence we may hâve a conspiracy to corrupt a 
state élection tried before the United States court of another district 
and in another state. Under the décision in Hyde v. U. S., 225 U. S. 
347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614, overt acts 
performed in one district by one of the conspirators give jurisdic- 
tion to the court of that district as to ail the conspirators. This would 
give to the Department of Justice an opportunity to sélect a place of 
trial in some state remote from the actual place of conspiracy, or from 
the state in which the Représentative was elected, because of the com- 
mission of some overt act, sucli as the writing of a letter by one of 
the conspirators in furtherance of the conspiracy. 

It is impossible to believe that, in extending the conspiracy statute 
to embrace f rauds other than tliose upon the revenue, it ever occurred 
to any members of Congress that they were legislating upon the sub- 
ject of congressional or presidential élections, or that questions of pub- 
lic policy as to the relations between state and nation were involved. 
This subject is so important, and of such spécial character, that it 
would hâve been dealt with specifically, and not in an omnibus clause, 
had it been intended to deal with it at ail. 

The présent indictment, in my opinion, is founded upon an undue ex- 
tension of the conspiracy act, which carries it beyond its proper sphère 
and brings it into direct conflict with the policy of noninterference in 
state élections for Représentatives in Congress — a policy evidenced by 
the gênerai course of législation or nonlegislation on the subject of the 
relations of state and national government in respect to bribery at 
congressional élections. 

Because the subject-matter of the regularity of state élections for 
Représentatives is so substantially différent from that of any of the 
other cases of fraud which hâve been held to be within the conspiracy 
statute; because the rights of the United States in such an élection 
are to be determined by the House of Représentatives itself, and are 
to be protected by the states which hâve the primary interest, and a 
more direct interest than the government itself, in the choice of ilepre- 
sentatives; because the questions are to such an extent political ques- 
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tions, and for other reasons above stated — I am of the opinion tliat 
section 37 cannot be so construed as to include the matters set forth 
in this indictment. 

I am tlierefore of the opinion that the demurrers must be sustained 
on the fundamental ground. 

[2] If we assume, however, that section 37 covers a conspiracy to 
corrupt a state élection for Représentatives in Congress by bribery of 
voters, there will remain the question whether this indictment properly 
charges such a conspiracy. The briefs deal vvith this matter at great 
length, but only a part of the arguments need be considered. It is 
charged that the défendants conspired "to defraud the United States 
by corrupting and debauching the gênerai élection held in the town of 
Coventry * * * the 3d day of November, 1914, at which said 
élection a candidate for Représentative in Congress was voted for, 
chosen and elected," etc., in manner following: 

"Said défendants did devise a sclieme to bribe, influence, corrupt, and de- 
bauch the voters of the town of Coventry on, to wlt, the 3d day of iS'ovember, 
1914, at which time and place a gênerai élection was held for the élection of 
state offlcers and for a Représentative in Congress." 

The indictment proceeds to charge "as a part of said conspiracy" 
varions subconspiracies, so to speak, several of which hâve no apparent 
or direct relation to the élection of a Représentative in Congress, but 
relate to corruption of the so-called gênerai élection. One "part of 
said conspiracy" is to bribe and to vote qualified electors for Repré- 
sentative in Congress. Then follow as "parts of said conspiracy" 
charges of conspiracy to defraud by committing a "willful fraud" up- 
on article 1, § 2, of the Constitution, section 2 of chapter 123, Gen. 
Laws R. I. 1909, relating to liquor licenses and other topics ; section 
3, c. 20, Gen. Laws R. I. 1909, respecting bribery at élections, and 
varions other matters too numerous for brief statement. There fol- 
lows an allégation that in pursuance of "said unlavvful and felonious 
conspiracy," etc., and to effect the object of the same, certain acts 
were donc. The overt acts are thus connected, not with any spécifie 
part of the conspiracy, but with the one main conspiracy; i. e., to cor- 
rupt the "gênerai élection." 

It is impossible to tell from the indictment whether the overt acts 
relate to the élection for Représentative in Congress or to the élec- 
tion for state officers. 

It is impossible to reject as surplusage those charges which are not 
connected vvith the élection for Représentative in Congress, or those 
charges which ambiguously refer to "a gênerai élection," comprehend- 
ing the state officers as well as a Représentative in Congress. 

By thus confusing élections over which Congress has no control 
and élections over which it may constitutionally exercise control, and 
by referring the overt acts to an equivocal unit, the "gênerai élection," 
we bave irrelevant and relevant matters so firmly entangled that it 
seems impossible to extricate them. The allégations which do not ap- 
pear to hâve a connection with, or are only argumentatively connected 
with, the élection of Représentative, cannot be rejected; for, if this 
were done, it would be impossible to say whether in the opinion of 
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the grand jury the overt acts were in pursuance of what was rejected 
or of what was retained. 

Were this indictment to stand, it would be possible for the United 
States to introduce a large amount of évidence relating to the élection 
of State officers, or to other state matters, or of so ambiguous a char- 
acter that to what it did relate could only be guessed. 

The décision in Re Coy, 127 U. S. 731, 8 Sup. Ct. 1263, 32 L._ Ed. 
274, which relates to returns covering bûth state and fédéral élections, 
afifords not the slightest support for this indictment, or for the theory 
of a "gênerai élection" upon which it is drawn. On the contrary, 
it is essential that the indictment should be strictly confined to the 
élection for Représentatives, and should avoid ail confusion with state 
élections. Blitz v. U. S., 153 U. S. 308, 14 Sup. Ct. 924, 38 L. Ed. 
725 ; U. S. V. Morrissey (C. C.) 32 Fed. 147, 152. 

I am of the opinion, therefore, that the indictment is demurrable 
also on the ground that the indictment is so vague, uncertain, insuffi- 
cient, and duplicitous in its allégations that the défendants are not 
sufficiently apprised of the nature of the charge against them to en- 
able them to prépare their défense thereto. Even if it be a crime under 
section 37 to conspire to corrupt an élection for a Représentative m 
Congress, I am of the opinion that the défendants would be deprived 
of their right to be informed of the nature of the' offense by putting 
them to trial upon this indictment. 

I désire to acknowledge the great diligence, research, and ability 
shown alike by counsel for the United States and for the défendants 
in the préparation of the comprehensive brief s upon the important 
questions that are raised in this case. 

For the reasons stated in the opinion the demurrers are sustained. 



In re STKINGER. 
CDistrîct Court, E. D. Xew York. .Tuly 15, 1916.) 

1. Paiîtnersiiip (©=237 — New Firm — Liabilities. 

Wliere a partner, on dissolution of an earlier firm, assuming ail liabili- 
ties, took over the assets and formed a new flrm, whicli later became 
bankrupt, and the old firm was not insolveiit at the time of dissolution, 
debts due from the old flrm can be proven against the property of the 
new firm. 

[Ed. Note.— For other cases, see Partnership, Cent. Dlg. §§ 489, 400, 
49S, 494; Dec. Dig. <S=>237.] 

2. Bankbiîptcy <S=3309 — Claims— Right to Prove. 

The right of one who advanced securities to assist a partnership, to 
pro\'e the daim against the flrm, is not afCeeted by the fact that the loan 
was entered on the flrm bocks as a loan to oiie of the partners and not to 
the firm. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 555-564; 
Dec. Dig. ©=309.] 

,3. Bankbuptcy <S=551 — Adjudication — Effect. 

Where the survivlng partner flled a pétition in, bankruptcy and was 
adjudicated a bankrupt, such adjudication can-ied with it the entire 

<@;xDPor other cases see same topie & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 



Mî BE STEINGEB 455 

rights and obligations of the firm as It existed before dissolution by the 
âeath of the other copartner. 

[Ed. Note. — For other cases, see Bankruptcy, Cent THg. { 49 ; Dec. Dlg. 
i8==51.] 

4 Bansbuptct <S=»309 — I^bts — Pbovablk Debtb. 

Bankr. Act July 1, 1898, c 541, | 5, subd. "f," 30 Stat 547 (Comp. St. 
1913, § 9589), provides that the net proceeds of the partnership property 
shall be approprlated to the payment of the partnership debts and the net 
proceeds of the individual estate of each partner to the payment of hls 
individual debts, whlle, If any surplus remains of the property of any 
partner after paylng hls Individual debts, such surplus shall be added to 
the partnership assets, whlle any surplus remalnlng after payment of 
partnerehip debts shall be added to the Individual assets of a partner. 
A slster of a member of a firm made considérable advances to hlm, vehich 
moneys and securitles he used In connection wlth the firm business, whlle 
at the request of such partner advances were made by her directly to the 
firm. Held that, notwlthstanding that the advances made to the part- 
ner as an Individual were used In connection wlth the firm business, the 
slster's claim for such advances must be proven first agalnst the part- 
ner's individual estate, whlle as to the other advances they must be proven 
first agalnst the firm estate, and in case of a surplus as to elther estate 
the claims mlght be proven agalnst such surplus. 

[Ed. Note. — For other cases, see Bankruptcy, Cent, Dlg. §§ 555-564; 
Dec. Dig. <g=>309.] 

In Bankruptcy. In the matter of the bankruptcy of G. Franklin 
Stringer, individually and as the sole surviving partner of Stringer 
& Co. Proceeding to review the allowance by the référée of the claims 
of Mrs. Mary E. Lewis and others. Upheld as to some of the claims, 
reversed as to others. 

See, also, 233 Fed. 799. 

A. Gordon Murray, of New York City, for trustée. 
Henry M. Stevenson, of New York City, for claimants. 
Ward D. Williams, of New York City, for gênerai creditor. 

CHATFIEIyD, District Judge. The référée bas found as a fact 
that certain items advanced by Mrs. Mary E. Lewis, by her son, H. 
Leroy Lewis, and by the H. J. Lewis Oyster Company, should be al- 
lowed as valid claims against the estate in bankruptcy of Stringer 
& Co., a copartnership having as its members, G. Franklin Stringer (a 
brother of Mrs. Lewis) and his son (G. Franklin Stringer, Jr.). This 
firm was in existence from May 23, 1912, to the dc»th of G. Frank- 
lin Stringer, in January, 1915. The pétition in bankruptcy immediately 
followed, being filed by G. Franklin Stringer, Sr., as an individual 
and as the sole surviving partner of Stringer & Co. 

[1] The référée has in gênerai made findings as to two issues pre- 
sented upon the testimony. One of thèse is as to the obligations of 
Stringer & Co. with respect to the assets and liabilities of a firm known 
as Jewell & Stringer (or Jewell, Stringer & Co.) in which firm G. 
Franklin Stringer, Sr., was a partner. The other member of this firm 
held a Stock Exchange seat in his name, which was sold for the bene- 
fit of this firm when the firm was dissolved at G. Franklin Stringer's 
request. The proceeds of this stock including the seat were used in 

é:»For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digeste & Indexe» 
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liquidation of the partnership debts, which were ail assumed by G. 
Franklin Stringer, who also took over the assets and who immediately 
formed the firm of Stringer & Co. with his son, putting into this new 
firm the assets of Jewell & Stringer, and assuming therewith the debts 
of that firm as a necessary accompaniment of taking over the assets. 
The firm of Jewell & Stringer was not insolvent. The référée has 
found, therefore, that the firm debts of Jewell & Stringer can be proven 
against the property of Stringer & Co, 

It also appears that some of the securities upon which the daims 
are based hâve been used continuously as collatéral since the forma- 
tion of the firm of Stringer & Co., and were actually disposed of and 
applied to the account of Stringer & Co. when that firm's loans were 
finally closed out under the rule. As to thèse latter items there would 
seem to be no question that the firm of Stringer & Co. was properly 
held to hâve succeeded to the obligations successively of Jewell & 
Stringer and G. Franklin Stringer, Sr., in the same way that it would 
hâve been Hable for thèse obligations if the original transactions had 
occurred since the formation of the firm of Stringer & Co. In other 
words, the finding of the référée that for the purposes of thèse claims 
Stringer & Co. was the successor and assumed the obligations of Jewell 
& Stringer, is correct. 

[2-4] The second proposition, found by the référée as to ail of the 
claims, présents a différent situation. The claim of the H. J. Lewis 
Oyster Company, for the sum of $25,091.69, is based upon a check 
drawn to the order of Jewell & Stringer, for which a demand note, 
signed by Jewell & Stringer, was given. 

The claim of H. Leroy Lewis is based upon 6 bonds, of the par 
value of $1,000 each, of the International Silver Company, which H. 
Leroy Lewis took f rom his own f unds and delivered to Jewell & String- 
er in order to make up a block of 15 of such bonds, which Mrs. Lewis 
requested her son to take out of her safe deposit box and deliver in 
response to a request therefor by her nephew, G. Franklin Stringer, 
Jr. But 9 of thèse bonds were found in the possession of Mrs. Lewis 
by her son, H. Leroy Lewis, and he therefore added the 6 bonds of his 
own and dehvered them ail to Jewell & Stringer, who proceeded to 
crédit them in an account marked "G. Franklin Stringer, Sr., Spécial." 

The subséquent treatment of thèse securities in this account was the 
same as that accorded to the other securities turned over at the dissolu- 
tion of that firm to G. Franklin Stringer, as surviving partner, and 
by him to Stringer & Co. The manner of entering this loan upon 
the books of Jewell & Stringer would not affect the obligation incurred 
by that firm when it received the securities, and plainly the finding 
of the référée is correct when he holds that the firm of Stringer & Co. 
was indebted to H. Leroy Lewis for the 6 bonds in question, and to 
the H. J. Lewis Oyster Company for the $25,091.69 upon the de- 
mand note made by Jewell & Stringer therefor. But the référée has 
held also that certain securities advanced by Mrs. Lewis, including the 9 
bonds just referred to, were also obligations of Jewell & Stringer, and 
hence valid as claims against Stringer & Co., when they found their 
way into the hands of Jewell & Stringer and were used by it for firm 
pui poses. 



IN BE STBINGEB 457 

Mrs. Lewis makes some point of the fact that no formai adjudi- 
cation in bankruptcy lias been entered agalnst the firm of Stringer & 
Co. as a separate entity, but this does not affect the situation and is in 
fact incorrect. We hâve not in this case any question under section 
5 of the bankruptcy statute, growing out of the rights or obligations 
of either a solvent partnership or a solvent partner. Both the indi- 
viduals and the firm were insolvent. The surviving partner filed the 
pétition in bankruptcy and represented at that time the entire entity of 
the partnership. As such surviving partner, he has been adjudicated 
a bankrupt, and this carries with it the entire rights and obligations 
of the firm as it existed before the death of G. Franklin Stringer, Jr. 

It appears, as found by the référée, that a large amount of money, 
totaHng several hundred thousand dollars, was advanced by Mrs. Lew- 
is, at the request of her brother, and for use by him in his business. 
The greater part of thèse items were admittedly obligations of G. 
Franklin Stringer as an individual, and are not included in the claims 
sought to be proven against the partnership assets. The balance of this 
amount passed, after delivery to G. Franklin Stringer, immediately 
into the possession of Jewell & Stringer, being there entered in the 
G. Frankhn Stringer, Sr., spécial account, and the référée has found 
that thèse were valid obligations of Jewell & Stringer to Mrs. Lewis. 
As to one item, namely, the sum of $5,000 cash and nine $1,000 bonds, 
the testimony shows that a request by the firm of Jewell & Stringer 
was made to Mrs. Lewis, during the absence of G. Franklin §tringer, 
Sr., on business in Mexico. This amount was received directly by the 
firm of Jewell & Stringer, and, while entered on its books in the G. 
Franklin Stringer, Sr., spécial account, was nevertheless plainly ad- 
vanced for firm needs, and must be held to hâve been loaned upon the 
crédit of that firm, and therefore provable against it as a firm debt to 
Mrs. Lewis. It would make no différence whether the motive by which 
Mrs. Lewis was actuated was a désire to help her brother, or to com- 
ply with his wishes. The firm of Jewell & Stringer was liable there- 
for to Mrs. Levi'is, and upon the transfer of this obligation, with the 
assets of the firm of Jewell & Stringer, to G. Franklin Stringer as 
surviving partner, and with the immédiate transfer by him of thèse 
assets to the firm of Stringer & Co., this item became a debt against 
the firm of Stringer & Co., and the allowance of the claim by the réf- 
érée is correct. 

As to the balance of the claim allowed by the référée, however, a 
différent situation is presented. The référée has found as a fact that 
this sura was loaned by Mrs. Lewis, knowing that her brother was "the 
influential and controlling member of the firms of Jewell & Stringer 
and Stringer & Co." Of course the time of making thèse loans was 
long before the dissolution of the firm of Jewell & Stringer, and his 
connection with Stringer & Co. could not relate back so as to enter into 
her prior transactions. The référée has also found that Mrs. Lewis 
in her testimony speaks solely of him and his business without refer- 
ring to his partners or partner, when the moneys were borrowed by 
him or paid to him directly. The référée finds that Stringer sought as- 
sistance from his sister. She asked no explanation, required no se- 
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curity, and had no written agreement or arraijgement, only an oral un- 
defstanding that it wotild be repaid out of his earnings or those o£ the 
firm. The référée finds that it stands out clearly from her testimony 
and that it was mutually understood that the funds and proceeds of 
ail the loans were for "his business purposes." The référée finds that 
thèse funds actually were advanced "with the knowledge or under- 
standing that they were intended to be used for the firm's business," 
and that Mrs. Lewis "relied upon the success of Stringer's firm for 
the repayment of her loans." In this connection he also finds that thèse 
advances to Mr. Stringer were not made for the purpose of furnishing 
a partner with funds with which to make his contribution to capital. 

Thèse last findings, however, seem to be immaterial and the con- 
clusion of the référée that the claims of Mrs. Lewis were "direct 
liabilities in the first instance of the firm of Jewell & Stringer," is an 
incorrect conclusion of law based upon a finding of fact which is not 
supported at ail by the évidence as to the funds given directly to Mr. 
Stringer. It appears plainly from the testimony that Mrs. Lewis made 
thèse loans to her brother, to help him in his business needs. She 
made the loans in order that he might hâve the benefit therefrom, and 
with the necessary understanding that they were subjéct to such 
use or such risks as he might apply them to. If the spécifie shares of 
stock had survived ail of the risks to which they were subjected by 
G. Franklin Stringer, and had been returned into the possession of the 
trustée in bankruptcy, in whole or in part, in their original form, that 
is, in the shape of the original shares of stock, the matter would re- 
semble the Hudson claim in the matter of In re Mcintyre, 181 Fed. 
955, 104 C. C. A. 419. But none of thèse securities hâve survived the 
uses to which they were put, and ail of them were, in one form or an- 
other, turned over to the firm of Jewell & Stringer as the funds of G. 
Franklin Stringer, for the purpose of his business, and credited in the 
account of G. Franklin Stringer, Sr., spécial. 

The testimony of Mrs. Lewis shows that she relied upon the obliga- 
tion of her brother (whether operating as an individual or as a part- 
ner in the firm of Jewell & Stringer) to see that the loans were returned 
to her after his business needs had been met, or Avhen his business 
conditions wOuld allow such return. Under thèse circumstances, it 
cannot be held that the firm of Jewell & Stringer, or of Stringer & Co., 
was unjustly enriched by the property of another individual. The 
moneys received by the firm from the advances by Mrs. Lewis were 
applied to the firm's uses by G. Franklin Stringer, a partner. His 
individual creditors cannot foUow his individual property and be paid 
dividends therefrom in bankruptcy until the firm creditors bave been 
paid in fuU. Section 5, Subdivision "i," of the Bankruptcy Law. If 
the debt is an individual debt, then it cannot be changed and treated 
as a partnership debt, merely from the fact that the funds obtained 
by the individual can be traced into the hands of the partnership and 
there commjngled with the partnership funds. The very finding that 
the advances of Mrs. Lewis to her brother made him as an individual 
her debtor détermines that the sarne debt could not be allowed as a 
claim against the partnership. His application of the moneys to the 
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firm purposes was the use of his individual property, for which, of 
course, he was responsible to his own creditors. But after its use as 
his individual property it is available for the payment of firm creditors 
untll the firm's debts are paid. 

The allowance of the claim of the H. J.' Lewis Oyster Company 
in the sum of $25,091.69, the claim of H. Leroy Lewis for $6,706.65, 
and the claim of Mary E. Lewis for $15,000 will be sustained. The al- 
lowance of the claim of Mary E. Lewis in the sum of $47,033.04 will 
be reversed, and this amount will be allowed her as a claim only against 
the individual estate of G. Franklin Stringer. 



DU PONT V. DU PONT et al. 

Pistrict Court, D. Delaware. May 19, 1916.) 

No. 340. 

Bquitt <S=>140 — Bill — ^Intebeogatoeies. 

In a stockholder's suit against officers and dlreetors of the corporation, 
alleglng a conspiracy, in violation of tlielr trust, to purchase certain out- 
standing stock for thelr own beneflt and profit, instead of for the cor- 
poration which had tlie power under its charter and the available meaus 
to purchase the same, interrogatorles propounded to défendant officers, 
calllng for détails of a multitude of business transactions involving also 
other eoncerns having no relation to the suit, hcld iniproper, vyhere the 
ultimate material facits could be ascertained from the Ixtoks. 

[Ed. Note. — For other cases, see Bqulty, Cent. Dig. §§ 317, 318; Dec» 
Dig. <S=5l40.] 

In Equity. Suit by Philip F. Du Pont against Pierre S. Du Pont and 
others. On objection to complainant's interrogatories. Objections 
sustained. 

John G. Johnson, William A. Glasgow, Jr., and Henry P. Brown, 
ail of Philadelphia, Pa., and Robert Penington, of Wilmington, Del., 
for complainant, 

Wm. S. Hilles and John P. Lafïey, both of Wilmington, Del., George 
S. Graham, of Philadelphia, Pa., and William H. Button, of New 
York City, for défendants. 

THOMPSON, District Judge. The interrogatories propounded to 
Pierre S. Du Pont as président, Alexis L Du Pont, as secretary, and 
John J. Raskob, as treasurer, of the E. L Du Pont de Nemours Powder 
Company, hereinafter called the Powder Company, and the E. I. Du 
Pont de Nemours & Co., hereinafter called Du Pont & Co., relate to 
three classes of facts, namely: (1) The number of contracts under 
which powder or other war munitions were, or were to be, manufac- 
tured or sold by the companies upon certain dates and during the en- 
tire period since December L 1914, and the aggregate amount of money 
agreed to be paid under such contracts. (2) The quantities of powder 
or other war munitions manufactured and sold daily by the companies 
since December 1, 1914. (3) The names of the banks, banking insti- 

Ê=5>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tutions, trust companies, banking firms, corporations, or persons whicti 
were depositories of the Powder Company on December 1, 1914, and 
of each company since that date ; the daily balances on deposit with 
such depositories since December 1, 1914, and the dates when the de- 
posit accounts were opened with each of the depositories. 

The bill avers that, at the time of the transactions of which com- 
plaint is made, the Powder Company was authorized by the terms of 
its charter to purchase the shares of its own stock outstanding, was 
abundantly able to purchase ail of the common and preferred stock, 
or any part thereof, held by T. Coleman Du Pont, and, with its assets, 
was abundantly able to arrange to purchase ail of the stock. 

It is averred that, at the time of the transactions, Pierre S. Du 
Pont, through his oifjcial relations with the Powder Company, was in 
possession of intimate knowledge of the fînancial condition of the 
company and its affairs, and knew that it had entered into, and was like- 
ly to enter into, contracts for the sale of large quantities of powder and 
other explosives with European nations at war through which the 
Powder Company would, within a short time, begin to realize large 
profits, and that large dividends would probably be paid thereon out 
of which Pierre S. Du Pont could pay to T. Coleman Du Pont the pur- 
chase price of his stock; that Pierre S. Du Pont fraudulently, and 
in violation of his trust as an officer, director, and confidential repré- 
sentative of the Powder Company, arranged to purchase the stock at 
a time when he knew he had misinformed T. Coleman Du Pont as to 
the feeling of the finance committee upon the question of the purchase, 
and that he sought out certain of the défendants, who were members 
of the board of directors, and informed them that he had purchased or 
could purchase the stock of T. Coleman Du Pont, and invited them to 
participate in a scheme to organize the Du Pont Securities Company 
for the purchase of the stock in its name, and in violation of their 
duty as directors of the Powder Company to defraud the latter through 
the purchase of the stock for their own private and personal advan- 
tage, instead of permitting, as was their duty, the Powder Company 
to purchase; that the other directors entered into the scheme and the 
Du Pont Securities Company was organized for that purpose ; that 
Pierre S. Du Pont did not inform the board of directors that T. Cole- 
man Du Pont would sell the shares of stock until the purchase for 
him and his associâtes had been consummated ; that through the 
influence of Pierre S. Du Pont and his associâtes, and by reason of 
the fact held out to other members of the board of directors that they 
would be permitted to share in the purchase of the stock of T. Cole- 
man Du Pont, they became parties to the alleged fraudulent scheme, 
and voted against a resolution ofïered in the board of directors that 
the Powder Company purchase the stock, and thereby the resolution 
was defeated; that, in order to pay for the stock, it was necessary 
for Pierre S. Dhi Pont and his associâtes to borrow approximately $8,- 
500,000, and that they did not hâve either crédit or marketable col- 
latéral, which would enable them to effect the loan, and that it was 
the intention of Pierre S. Du Pont and his associâtes to obtain the funds 
necessary to pay the obligations, in connection with the acquisition of 
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the stock, from dividends which they had reason to believe from the 
existing contracts and those in prospect would enable them to meet 
the obligations ; that, in arranging for the purchase and securing loans 
from banking institutions with which to make the cash payment re- 
quired, Pierre S. Du Pont, by reason of his officiai connection with the 
Powder Company and by reason of the connection of his associâtes with 
the Company, was in position to deposit with the banking institutions 
large sums of money which had been received and which the company 
expected to receive from the contracts for furnishing powder to the 
European nations at war. 

It is averred that on September 4, 1915, the E. I. Du Pont de 
Nemours & Co. was incorporated with a capital stock of $240,000,- 
000, and has purchased ail of the assets and assumed ail of the liabil- 
ities of the Powder Company, and has paid the Powder Company 
therefor part in cash, part in debenture stock and part in common 
stock ; that ail the common stock of Du Pont & Co. has been distributed 
two shares for one to the holders of the common stock of the Powder 
Company; that the board of directors and ofificers of Du Pont & Co. 
are the same as the board of directors of the Powder Company, and 
that the purpose and effect of the transfer of ail the assets from the 
one company to the other was to increase the capitalization of the 
Powder Company without effecting a change in the ownership of any 
of its stock; that, in pursuance of the scheme to make use of the 
Powder Company and its assets to enable the défendants to pay for 
the stock purchased from T. Coleman Du Pont, the défendants, as di- 
rectors of Du Pont & Co., and being the majority of the board, at a 
meeting on November 24, 1915, declared a dividend of 30 per cent., 
payable in cash on December 15, 1915, on the common stock of Du 
Pont & Co.; that the condition of the business of Du Pont & Co. 
made the payment of the dividend injudicious and contrary to the true 
interests of the company, and its payment may prevent the rétention 
by the company of a sufficient amount of surplus and undivided profits 
to pay for the T. Coleman Du Pont stock, and that the défendants 
would not hâve voted in favor of the dividend except with the purpose 
of liquidating obligations for the purchase of the stock and of depriving 
the Powder Company and Du Pont & Co. of ability to pay for it out 
of surplus and undivided profits. 

It is not denied by the individual défendants that, when the stock 
of T. Coleman Du Pont was purchased and during their negotiations, 
they had information that contracts were in existence, about to be en- 
tered into, and in process of negotiation, and were likely to be made 
within a short time, which would be exceedingly profitable and would 
largely enhance the value of the stock of the Powder Company. 

If the number of contracts entered into or under negotiation dur- 
ing the period in question, and the aggregate amount of money agreed 
to be paid to the Powder Company under thèse contracts, are relied 
upon as facts to support the averment in the bill that, during the time 
Pierre S. Du Pont and his associâtes were negotiating for the pur- 
chase of the T. Coleman Du Pont stock, they had information upon 
which they based an opinion of a large increase in value of the stock 
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which induced them to make the purchase, those facts would be ma- 
terial in support o£ plaintiff's cause. That averment, however, is 
admitted in the answers. The aggregate amount to be received under 
the contracta would be material as one of the constituent facts to 
prove another fact, namely, the amount of the assets of the company 
available for purchase of the T. Coleman Du Pont stock, but such a 
purchase uhder the averments of the bill must be from sums reserved 
out of working capital, or out of surplus or undivided profits. The 
amount to be received under the powder contracts would not show the 
sums which were or could be reserved by the company as working 
capital, nor the amount of the surplus and undivided profits of either 
the Powder Company or Du Pont & Co. The amount of money which 
would hâve been available to purchase the stock is not represented 
by the total amounts receivable from the powder contracts, and those 
amounts hâve no bearing upon it except in connection with ail the 
costs of labor, material, and ail other expenses incident to the cost of 
manufacture and sale. Without doubt the plaintiiï would be entitled 
under the pleadings, in support of his cause, to a disclosure of the 
assets of the Powder Company out of which the latter would be able 
under its charter to purchase the stock, but I fail to see what lawful 
purpose can be served by compelling the défendants to place upon the 
record information which may disclose a mass of détails relative to its 
business which is undoubtedly calculated to burden, oppress, and 
harass the corporation défendant, when that information of itself 
would be of no materiality, but could only be considered in connection 
with items of cost and expense in order to reach the really material 
fact. AU of the information necessary to arrive at the material fact, 
namely, what assets were available which either company was able to 
apply to the purchase of the stock, can be obtained from the contracts 
themselves and from the books of the défendant companies. This in- 
formation is entirely within the reach of the plaintiff under the pro- 
vision of the fifty-eighth equity rule, which empowers the court or 
judge to make such orders as may be appropriate to efïect the in- 
spection or production of documents in possession of the other party, 
and containing évidence material to the cause of action. With this 
comprehensive remedy open to the plaintiff, from which the amount 
available to the Powder Company under the provisions of its charter 
for the purchase of the stock can be ascertained, he will suffer no 
deprivation of rights in the production of évidence if the court refuses 
to sanction the disclosure upon the record of what is but a constituent 
élément in arriving at the essential fact to be ascertained. This rea- 
soning applies to the interrogatories as to both companies and those re- 
lating to powder contracts, as well as to those relating to the quantity 
of powder and other war munitions manufactured and sold daily. 

The remaining interrogatories, requiring the names of the de- 
positories of the money of the companies and the daily balances on de- 
posit since the Ist day of December, 1914, and the dates when each ac- 
count was opened, are intended to support the averment in the bill 
that Pierre S. Du Pont, by reason of his officiai connection with the 
Powder Company, and by reason of the connection of his associâtes 
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in the cômpany, was in position to deposit large sums of money deriv- 
ed from the company's contracts with the banking institutions from 
which the money was borrowed through the Du Pont Securities Com- 
pany to purchase the stock and thereby obtain, through the funds of 
the Powder Company, a crédit necessary for procuring the loans. 
There is no averment in the bill that Pierre S. Du Pont, or his as- 
sociâtes did deposit the moneys of the company with the banking in- 
stitutions in question for that purpose, nor that they did obtain the 
crédit necessary to obtain the loans through such deposits. It is aver- 
red that it was necessary for them to borrow ; that they did not hâve 
either crédit or marketable collatéral which would enable them to ef- 
fect a loan in the necessary amount. Thèse averments, which are 
apparently intended to show that Pierre S. Du Pont and his associâtes 
had an opportunity to make a fraudulent use of the funds of the 
company for their own benefit, are not sufficient, in my opinion, to re- 
quire answers to interrogatories of such broad scope in relation to the 
depositories of the funds of the companies, the balance on hand with 
each depository upon each day during the entire period covered, and 
the time when the deposit accounts were opened. The information 
asked for would, no doubt, involve a disclosure of the business and 
financial relations of the corporations with numerous banking institu- 
tions other than those from whom the plaintifï may be able to show 
that the loans in question were secured, and therefore would involve 
transactions and business, having no bearing upon or materiality to 
the cause, with institutions having no connection with the loans, and 
concerning which the plaintiff has no right to discovery. If the in- 
terrogatories were so framed as to obtain information only in relation 
to banking institutions connected in some way with the loan, the facts 
thus obtained would be material as part of the scheme charged to hâve 
been devised and carried out by Pierre S. Du Pont and his associâtes 
to show that they obtained for themselves a crédit upon which to base 
the loans, and, by the advantage thus obtained, deprived the Powder 
Company of an opportunity to use its available assets to arrange for 
the purchase of the stock, but the interrogatories must be considered 
as they stand, and they are too broad and sweeping in their scope 
to require answers. Ail of the material facts under this class of in- 
terrogatories are, equally with those in relation to the powder con- 
tracts and the quantities of powder and other war munitions manu- 
factured and sold, available to the plaintiff from the books and ac- 
counts of the défendant companies. 

The bill is a stockholder's bill in which the plaintiff and the inter- 
vening plaintiffs are seeking to enforce against directors and other 
stockholders of the corporation the rights of the corporation itself, 
which it is alleged arise from wrongs done by the individual défend- 
ants in violation of their duties as trustées for the corporation, and 
it is averred in the bill that, by reason of the interest of the majority of 
the directors and their manifest purpose to serve their own interest 
rather than that of the Powder Company, any effort to persuade them 
to remedy the wrong through the corporation would be futile and 
unavailing. Standing, as they claim to do, in the shoes of the cor- 
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poratîon itself, which they daim is by reason of the action of the in- 
dividual défendants, unable to sue in its own behalf, they hâve the 
right, upon appHcation to the court, to an order for the inspection of 
the corporations' books and documents for the purpose of estabUsh- 
ing any fact material to the cause. The documents themselves are the 
best évidence of thèse facts. 

To summarize : The gross receipts under the powder contracts and 
the quantities manufactured and sold would, at best, be only constitu- 
ent facts inconclusive and ineffectuai, standing alone, in arriving at 
any material fact. The names of ail the depositories, the daily balances 
they hâve held for the companies during the entire period covered by 
the interrogatories, and the dates upon which the accounts were open- 
ed would cause the disclosure of a multitude of transactions not ma- 
terial or relevant to throw any light upon the averments in the bill and 
involving institutions in no way connected with the case. The situa- 
tion is one which demands the exercise of a sound discrétion by the 
court to protect not only the corporations, in which the plaintiffs are 
stockholders and in whose interests they sue, but banking institutions 
in no wise connected with the cause, from being unduly oppressed and 
harassed by unnecessarily disclosing their intimate business affairs 
when the plaintiffs hâve it in their power to obtain the facts, so far as 
they are material, through the inspection and production of the docu- 
ments and books of the corporations. 

The objections to the interrogatories are sustained 



OLD LEXIXGTON CLUB DISTILLERY CO. v. KENTUCKY DISTILLERIES 

& WAREHOUSE CO. 

(District Court, D. New Jersey. July 22, 1916.) 

1. Tiîade-Marks and Trade-Names iS=33(5), 9 — Geograpiiical and Descrip- 

tive WoRDS— Old Lexington CLIjB. 

Tiie words "Old Lexlngton Club," as applied to whisky, are tlie subject 
of trade-niark, as against objection that the word "Lexington" i.s geo- 
graphical, and the word "Club" descriptive of quality; there being no 
évidence of the latter fact. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 7, 13 ; Dec. Dig. cg=3(5), 9.1 

2. Tbade-Marks and Trade-Names <©=>43— Right to Register— Identicai, 

Names. 

Plaintiffs tra de-mark, "Old Lexington Club," and defendant's "Lexlng- 
ton Club," used in tlie same trade, wlll be considered identicai as regards 
plaintiffs right to register his, over objection of défendant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 48, 49 ; Dec. Dig. ©=43.] 

3. Trade-Marks and Teade-Names <S=:343 — Right to Register — Estoppel. 

On the ground of estoppel, plalntifC wlll not be adjudged entitled to rés- 
ister hls trade-mark, which he flrst adopted and used, where for 15 years 
he knew of, and took nosteps to prevent, its use by défendant, there hav- 
Ing been no actual fraiid in defendant's adoption and use tliereof, and it 
havlng in such time built up a business more extenslve and wide than that 

(gssiFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



OLD LEXINGTON CLUB D. CO. V. KENTUf^KY D. & W. CO. 465 

of plaintiffi's; registration of a trade-mark under Trade-Mark Act Feb. 
20, 1905, c. 592, § 16, 33 Stat. 728 (Comp. St. 1913, § 9501), being prima 
facie évidence of ownership, which would damage défendant, so entitling 
him under section 6 (section 9491) to oppose the registration. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Naines, Cent. 
Dig. §§ 48, 49 ; Dec. Dlg. <S=543.] 

In Equity. Bill by the Old Lexington Club Distillery Company 
against the Kentucky Distilleries & Warehouse Company to secure an 
adjudication that plaintiff is entitled to register the words "Old Lex- 
ington Club" as a trade-mark for whisky. On final hearing. Bill 
dismissed. 

John M. Coit, of Washington, D. C, for plaintiff. 
Hal C. Bangs, of Chicago, 111., and Charles C. Deming, of New York 
City, for défendant. 

HAIGHT, District Judge. The plaintiff, claiming to be the owner 
of a trade-mark for whisky, consisting of the words "Old Lexington 
Club," filed an application in the Patent Office for the registration 
thereof, pursuant to Act Feb. 20, 1905, 33 Stat. 724. The défendant 
opposed the registration upon the ground that it was the owner of a 
trade-mark for whisky consisting of the words "Lexington Club," 
and that a trade-mark so similar to it as "Old Lexington Club" would 
be likely to cause confusion or mistake in the mind of the public and 
thus injure the défendant. The examiner, to whom the question thus 
raised was referred, found priority in adoption and use in the plain- 
tiff. The défendant thereupon appealed to the Commissioner, who 
affirmed the judgment of the examiner. Thereafter the défendant 
prosecuted an appeal to the Court of Appeals of the District of Co- 
lumbia, which reversed the former judgments, upon the grounds (1) 
that the proposed trade-mark consisted merely of the name of the 
plaintiff corporation ; and (2) that it was but a combination of words 
in ordinary use as descriptive adjectives — "Lexington" being geo- 
graphical, and "Club" descriptive of quality or grade. Kentucky Dis- 
tilleries & Warehouse Co. v. Old Lexington Club Distilling Co., 31 
App. D. C. 223. About a year after that décision was rendered the 
plaintiff filed this bill ; the authority for doing so being section 4915 
of the Revised Statutes (Comp. St. 1913, § 9460), and section 9 of the 
Trade-Mark Act of 1905 (Comp. St. 1913, § 9494). Atkins v. Moore, 
212 U. S. 285, 29 Sup. Ct. 390, 53 L. Ed. 515. A demurrer was inter- 
posed to the bill, but the same was overruled by the late Judge Cross. 
The défendant does not hère urge the first of the grounds relied upon 
by the Court of Appeals of the District of Columbia, presumably both 
because Judge Cross held that the proposed trade-mark did not ap- 
pear to consist merely of the name of a corporation, and because, sub- 
séquent to the décision of the Court of Appeals, the Trade-Mark Act 
was amended to provide that the registration of a trade-mark, other- 
wise registerable, should not be denied because of its being the name 
of an applicant or a portion thereof. Act Feb. 18, 1911, c. 113, 36 
Stat. 918; Act Jan. 8, 1913, c. 7, 37 Stat. 649 [Comp. St. 1913, § 
9490]. 

234 F.— 30 
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[ 1 ] The second ground relied upon by the Court of Appeals is, 
however, advanced in this case. Whatever may hâve been before that 
court, there is no évidence in the record hère to justify the conclusion 
that the word '*Club," as applied to liquors, is indicative of quality 
or grade, but, on the other hand, the only évidence is to the contrary. 
It does not appear, therefore, that this word has acquired in the liquor 
trade a generic meaning. While the vv^ord "Lexington," standing 
alone, might dénote the geographical origin of a product, and hence 
not be the subject of exclusive appropriation as a trade-mark, it liy 
no means follows that its use, in combination with other words, would 
dénote simply the place of manufacture. As the word "Club" does 
not indicate the quality or grade, and as social clubs are not engaged 
in the manufacture of liquor, I fail to see how the words "Old Lex- 
ington Club" can, in any sensé, be considered as signifying that the 
product so marked was manufactured at Lexington, Ky., or indicate 
its quality or characteristics, or be viCwed as anything other than a 
fanciful désignation, arbitrarily selected to designate the product of 
plaintiff and its predecessors. If the phrase were "Old Lexington 
Whisky," a différent situation would probably be presented. 

Thèse views, I think, are in harmony with those expressed by Mr. 
Justice Pitney in the récent case of Hamilton-Brown Shoe Co. v. Wolf 
Brothers & Co., 240 U. S. 251, 36 Sup. Ct. 269, 60 L. Ed. 629. The 
words "Maryland Club," as applied to whisky, were evidently con- 
sidered as a valid trade-mark by both Judge Hough and the Circuit 
Court of Appeals of the Second Circuit in Thomas G. Carroll & Son 
Co. V. Mcllvaine & Baldwin (C. C.) 171 Fed. 125 ; Thomas J. Car- 
roll & Son Co. V. Same, 183 Fed. 22, 105 C. C. A. 314. To the same 
efïect is Cahn v. Gottschalk, 2 N. Y. Supp. 13. See, also, Heublein 
V. Adams (C. C. Mass.), 125 Fed. 782. The case of Cahn v. Hoiïman 
House, 7 Mise. Rep. 461, 28 N. Y. Supp. 388, relied upon by the Cir- 
cuit Court of Appeals of the District of Columbia, is not persuasive 
in this case, because it does not hère appear, as it did there (according 
to the opinion), that the word "Club," when applied to various kinds 
of liquor, has a spécial meaning indicating grade or quality. 

[2, 3] In deciding the remaining questions in the case, the plaintifï's 
and defendant's respective trade-marks, because of their marked sim- 
ilarity, may well be considered as identical. It was found by the 
examiner, as well as the Commissioner, that the plaintiff and its prede- 
cessors bave used the trade-mark, which is sought to be registered, on 
their products since the year 1874. In this respect their findings were 
evidently concurred in by the Court of Appeals of the District of 
Columbia. The record in this case also quite conclusively proves its 
adoption and use by plaintiff 's predecessors in the year 1874 or 1875. 
In 1876 Reed, who onginated it, registered one of the labels used by 
him in the Patent Office. Copies of newspapers published in Lex- 
ington, Ky., in 1876 and 1877, show advertisements of "Reed's Old 
Lexington Club Hand-Made Sour Mash" whisky. Admittedly the use 
by the défendant and its predecessors of the words "Lexington Club" 
does not antedate 1878. Undoubtedly, therefore, plaintiff 's predeces- 
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sors were the first to adopt and to use the désignation in question as 
a trade-mark for whisky. 

Nor hâve I any doubt that the plaintiff has acquired title to the same. 
It was first adopted and used by J. H. Reed, who was in business by 
hiniself for a few months, and then with one Jackson, and later with 
one Warner. During ail of this time it was used by thèse various 
firms. Subsequently Warner & Reed became financially embarrassed, 
and their business was taken over by one of their creditors, from 
whom the présent plaintiff, in 1890, acquired, not only the distillery 
which formerly belonged to and was operated by Warner & Reed, 
but ail of the latter's stock, trade-marks, etc. The narae has been used 
by plaintiff continuously since that time, as it was Hkewise used dur- 
ing the time the business was operated by the creditors of Warner & 
Reed. It appears that in 1878 the words "Lexington Club" were 
adopted by Freiberg & Workum, who were engaged in the wholesale 
liquor business at Cincinnati, as a trade-name for certain whisky which 
was distilled by them at Petersburg, Ky. They operated that distill- 
ery and used the trade-mark on their products continuously until 1899, 
when both the distillery and the trade-mark were sold to the présent 
défendant. Their sales of whisky so branded extended over a large 
territory and were of considérable volume. Originally Reed did not 
distill any of the whisky which he sold under the name of "Old Lex- 
ington Club," but purchased it. His sales were small and within a 
limited territory. The sales by Warner & Reed, while more exten- 
sive, were nothing like as great at any time as were those of Freiberg 
& Workum. At the most, they sold, outside of Lexington, Ky., only 
in New York, Chicago, St. L,ouis, and Cincinnati, while Freiberg & 
Workum's sales were made in practically every state in the Union. 

Admittedly, the use by the latter of the words "L,exington Club" on 
whisky manufactured by them was known to the défendant as early 
as 1890, about the time the plaintiff corporation was formed. Reed 
knew of it some three or four years after he failed, which was in 
1881, and although his knowledge may not be charged to the plaintiff 
or its predecessors, it is évidence of the fact that the use by Freiberg 
& Workum was generally known in the liquor trade, as the amount and 
extent of their sales would seem to clearly indicate that it must hâve 
been. Yet no steps were taken during ail of the years intervening 
between then and 1905 to enjoin such use; nor was any remonstrance 
made against it. No excuse for the delay is advanced. In the last- 
mentioned year a suit was brought in the state courts of Ohio, but 
apparently was abandoned. During this time the défendant and its 
predecessors were building up a large business, greater and more ex- 
tensive territorially than that of the plaintiff and its predecessors, and, 
necessarily, acquiring a réputation for the products which they man- 
tifactured and sold under the trade-name of "Lexington Club." The 
désignation in question, therefore, has corne to dénote in the public 
mind the products of the défendant and its predecessors equally as well 
as, if not more so than, those of the plaintiff and its predecessors. In 
this sensé it is equally the trade-mark of both. 
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It is urged by the défendant that under thèse circumstances the 
plaintiff should not be permitted to register its mark over the objection 
of the défendant. If the same principles are applicable to an action 
of this kind as would be applicable to a suit by the présent plaintiff 
to enjoin the use by the défendant of the words "Lexington Club," 
I think that defendant's contention is sound. I cannot see that this 
phase of the case can be distinguished on principle from the décision 
of the Circuit Court of Appeals of this Circuit in Pflugh v. Eagle 
White Lead Co., 185 Fed. 769, 107 C. C. A. 659, nor from that of the 
Circuit Court of Appeals of the Second Circuit in CarroU & Son Co. 
V. Mcllvaine, 183 Fed. 22, 105 C. C. A. 314. In the first of thèse 
cases it was said that the continued, persistent, and adverse use of the 
trade-mark by the défendant, to plaintiff's knowledge, during 14 years, 
showed an abandonment of an exclusive claim by the plaintiff, and on 
such abandonment nevv rights had, in the meanwhile, arisen on the 
part of the public. It was held that under such circumstances it would 
be inéquitable to arrest, at that late date, the defendant's trade, which 
had, with the plaintiff's knowledge, been built up upon its trade-mark. 
In the latter case, although the plaintiff had established the prior use 
of the désignation "Baltimore Club" as applied to whiskies, it was held 
that a delay of nearly 20 years, after knowledge of the use of the same 
désignation by the défendant and its predecessors, to prevent such lat- 
ter use, was lâches, which would disentitle the plaintiff to an in- 
junction against defendant's use, at least in the territory where the de- 
fendant had always used the trade-name and where the plaintiff had 
not competed with it. True, in each of thèse cases there were other 
circumstances mentioned in the opinions ; but they in no way affected 
the décisions on the point in q^iestion. To the same efïect is Valvoline 
Oil Co. V. Havoline Oil Co. (D. C. S. D. N. Y.) 211 Fed. 189, 194. 

Although it was said by the Suprême Court in McLean v. Fleming, 
96 U. S. 245, at page 253, 24 L. Ed. 828, that equity courts will not, 
in gênerai, refuse an injunction on account of delay in seeking relief, 
where the proof of infringement is clear, and although this doctrine 
was expressly reafifirmed in Menendez v. Holt, 128 U. S. 514, 523, 524, 
9 Sup. Ct. 143, 145 (32 L. Ed. 526), yet Mr. Chief Justice Fuller said, 
in the latter case : 

"At the same time, as it is in the exercise of cUscretionary jurisdiction 
that the doctrine of reasonable diligence is applied, aud tliose wlio seek equity 
must do it, a court mlglit hesltate as to the measure of relief, where tlie use, 
by others, for a long period, under assumed permission of the owner, had 
largely enhanced the réputation of a particular.lu-and. But there is nothing 
hère in the nature of an estoppel — nothing which renders it inéquitable to ar- 
rest at this stage any further invasion of complainants' rights." 

Thèse remarks were considered by the Circuit Court of Appeals in 
the Eagle White Lead suit as a récognition of the doctrine that one 
will be held to be estopped to assert an exclusive right to a trade- 
mark when it would be inéquitable to permit him to do so. 

In Saxlehner v. Eisner & Mendelson Co., 179 U. S. 19, 37, 21 Sup. 
Ct. 7, 14 (45 L. Ed. 60), it was held that the failure of one for 20 years 
to seek to prevent others in this country, although such efforts had 
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been made abroad, from using a trade-name, was such lâches as pre- 
vented relief, although there was no proof of actual knowledge of in- 
f ringements in this country, Mr. Justice Brown remarking : 

"By 20 years of inaction she was permitterl ttie nse of tlie word by numerous 
other Importers, anrl it is now toc late to resuscitare her original title." 

French Republic v. Saratoga Vichy Co., 191 U. S. 427, 436, 24 Sup. 
Ct. 145, 48 L. Ed. 247, is to the same effect. 

It would, in my judgment, be most inéquitable to interfère with the 
defendant's trade under the circumstances of this case. The plaintiflf 
has known of the defendant's use of its trade-name, and has taken no 
steps whatsoever to prevent it for at least 15 years, during ail of which 
time défendant has been building up its business, which is far greater 
and more extensive than that of the plaintiff. For one to permit an- 
other to build up a réputation for one's goods under a trade-name for 
a long period of time, and then to assert an exclusive right to that 
name, and thereby acquire the benefit oî the réputation and trade which 
the other has built up, when it lay in the power of the former at any 
time to hâve arrested the use of the trade-name by the latter, seems 
to me most inéquitable, because, if the right had been asserted before 
the réputation was acquired, the infringer could hâve adopted another 
name and built his réputation on it. It would also tend to further dé- 
ception upon the public, one of the results which injunctive relief in 
trade-mark cases seeks to prevent. Of course, if one knowingly and 
willfully adopts a name which has been used by another, a différent 
situation might be presented. Such a case would exhibit actual fraud, 
and such, I think, is the distinguishing feature between cases such as 
this and Menendez v. Holt, supra. See Saxlehner v. Eisner & Mendel- 
son, supra, 179 U. S. 39, 21 Sup. Ct. 7, 45 L. Ed. 60. But nothing 
of that kind appears in this case. 

It remains, therefore, to consider whether such a défense is appli- 
cable to this kind of a suit. The statute provides that the registration 
of a trade-mark "shall be prima facie évidence of ownership." Sec- 
tion 16. Section 6 permits any one who believes he would be dam- 
aged by the registration of a trade-mark to oppose the same. This 
latter section has been construed to mean, and I think properly so, 
that the objecter must show such interest in the proposed trade-mark 
that damage may be inferred. Battle Creek v. Fuller, 30 App. D. C. 
411 ; Underwood v. Dick, 36 App. D. C. 175. 

It is urged by the plaintiff that as it has shown a prior adoption 
and use of the mark, and as the registration thereof would be only 
prima facie évidence of ownership, the défendant could not be dam- 
aged by the registration, because it would hâve the same right to as- 
sert the défense, which it now urges, in any suit which might be 
brought for an infringement of the trade-mark so registered, as if it 
were not registered. There are, I think, several answers to this con- 
tention. In the first place I think that the principle under which re- 
lief is denied in the cases before mentioned is that the one asserting 
the exclusive right, although he had such a right at one time, no long- 
er has it, either on the theory that the right has been lost, or that 
he is estopped from asserting it, or from denying that it has been aban- 
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doned. The latter was considered by the Circuit Court of Appeals of 
the Eighth Circuit in Layton Pure Food Co. v. Church & Dwight, 182 
Fed. 35,41, 104 C. C. A. 475, 32 h. R. A. (N. S.) 274, and apparently 
by the Circuit Court of Appeals of this Circuit in the Eagle White Lead 
suit, supra, to be the principle underlying such cases. 

Under any of thèse théories the défendant would be damaged by 
the registration of the trade-mark, because it would confer upon the 
plaintiff a right to which it is not entitled, and which it could assert 
against the défendant, namely, a prima facie title. Further, it would 
seem to be ridiculous for a court to direct the registration of a trade- 
mark over the opposition of another, when, under the facts presented, 
it would not permit the owner of the trade-mark the exclusive right 
to use the same as against the other. In addition, I can readily see 
that damage would resuit to the défendant if the plaintifï were per- 
mitted to register this trade-mark, because in any suit hereafter 
brought against the défendant for infringement thereof the burden of 
disproving the plaintifï' s title to the trade-mark as against the de- 
fendant would be cast upon the latter. Finally, the trade-mark in ques- 
tion, because o£ its similarity to that of the défendant and the cir- 
cumstances before mentioned, is as much the defendant's trade-mark 
as it is the plaintiff's. This view, I think, is in harmony with that 
Une of cases which hold that one may hâve a trade-mark in one section 
and another the same mark in a différent section. Hanover Star Mill- 
ing Co. V. Allen & Wheeler Co., 208 Fed. 513, 125 C. C. A. 515 (C. C. 
A. 7th Cir.) ; CarroU v. Mcllvaine, supra ; Levy v. Waitt, 61 Fed. 
1008, 10 C. C. A. 227, 25 L. R. A. 190 (C. C. A. Ist Cir.) 

It foUows, therefore, that plaintifï is not entitled to hâve this trade- 
mark registered, and hence that the bill should be dismissed, with costs. 



In re KRUSE. 

(District Court, N. D. lowa, C. D. August 5, 1916.) 

No. 1052. 

1. BANKnupTCY <S=»184(2) — Title of Trustée— Possession undeb Condition- 
AL Sale Contract. 

Under Bankruptcy Act July 1, 3898, c. 541. § 47a (2) 30 Stat. 557, as 
amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1913, 
§ 9631), clothing trustées In bankniptcy, as to ail property in the custody 
or coming into tlie custody of the bankruptcy court, with ail the rights, 
remédies, and powers of a creditor holding a lien thereon, the right of a 
trustée is prier to claiin of vendor of property lu possession of bunkrupt 
under conditlonal sale contraet not flled or recorded as required by Code 
lowa 1897, § 2905, providing that no such sale or contraet shall be valid 
against a créditer or purchaser of vendee In actual possession obtained 
in pursuance thereof, without notice, uuless it is recorded the same as 
chattel mortgages. 

[Ed. Note. — Ifor other cases, see Bankruptcy, Cent. Dig. § 276 ; Dec. 
Dig. ©== 184(2). J 

ig^rsFor other cases see same topic & KEY-NUMBBR in ail Key-Numbereâ Digests & Inâexea 
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2. Bankruptct <S=184(2) — Title of Tsustee— Possession undee Aqency 

contract. 

As to property ia bankrupt's possession under contract of agency to sell 
for his principal, the bankrupt to receive a specifled commission therefor 
and hold the property as agent untll sold, returnlng on demand any 
property not sold durlng the agency, the principal, as owner of the prop- 
erty, could show hls tltle and right thereto to defeat the lien of the trus- 
tée under sald amendment of June 25, 1910, to section 47a (2) of the 
Bankruptcy Act, notwithstandlng the contract was not flled or recorded 
under said Code lowa 1897, § 2905 ; the contract on its face being neither 
an absolute iior a conditlonal sale of the property, but a contract of bail- 
ment. 

[Kd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 276; Dec. 
Dig. <&=>184(2).] 

3. Bankeuptcy <®=3228— Administration— Eeferee — Review of PRocEEDiNGa 

BY Jtjdge — Time. 

A local rule requlres that pétitions for review of orders of référées 
be taken wlthin ten days from the date of the order sought to be revlewed, 
and the pétition to review in this case was filed wlthin such time. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dig. <2=228.] 

In the matter of John A. Kruse, bankrupt. From an order of the 
référée, allowing the claim of Western Rock Island Plow Company 
to certain property in the possession of the trustée, the trustée appeals ; 
and from orders of the référée, denying the respective claims of In- 
ternational Harvester Company and Acme Harvesting Machine Com- 
pany to certain property in the possession of the trustée, thèse claim- 
ants, respectively, appeal. Claim of Western Rock Island Plow Com- 
pany denied, and order reversed; claim of International Harvester 
Company denied and order approved; and claim of Acme Harvest- 
ing Machine Company allowed and order reversed. 

Submltted on the separate pétitions of : 

First. H. W. Balley, trustée In bankruptcy of said estate, for review of an 
order of the référée allowing the pétition or application of the Western Rock 
Island Plow Company, a coiporation, for the retum to said conipany of cer- 
tain farm Implenients, viz., 5 No. 40 Great Western spreaders ; 3 2 H. P. Rock 
Island portable engines ; 1 3 II. P. Rock Island portable englne — ail sold and 
shlpped to the bankrupt In July, 1915, the total wholesale priée of which im- 
Iilements amounted to $625, sold upon written contracts of sale upon condi- 
tion that the title to and ownership of said property should remain in said 
Western Rock Island Plow Company until the purchase priée thereof should 
be fully pald, and which it is alleged has never been pald. 

Second. On pétition of the International Harvester Company of America, 
a corporation, for review of an order of the référée, denying its claim for the 
return to it of certain farm Implements and property, or its value if sold, to 
vvit : 1 International Harvester Company S-foot hlnder and transport ; 3 
Osborne dise harrows; 3 fore cariiages for dises; 1 10-26 self-dump rake ; 
1,500 pounds of binder twlne — whleh it is alleged • (1) Were acqulred by the 
bankrupt from sald International Harvester Company because of certain false 
and fraudulent représentations as to his finanelal condition made by the bank- 
rupt to sald Company for the purpose of induclng it, and which did Induce it, 
to sell and dellver said property to sald bankrupt ; and (2) l.eeause such prop- 
erty was sold by the International Harvester Company to said liankrupt upon 
the express written agreement or contract, whereby the tltle to and owner- 
ship of sald property should remain in said International Harvester Company 
until the purchase prlce thereof should be pald in fuU ; and which, it Is al- 
leged, said purchase prlce has never been paid. 

@=BFor otber cases see sawe topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Third. The pétition of the Acnie Ilarvesting Machine Company, a West 
Virginia corporation, for review of an order of the référée denying Its claim 
for the return to it of certain farm implenients, to wit: 1 8-foot Acme binder ; 
1 tongue truclv ; 1 transiwrt truck, of the alleged value of $128 ; also commis- 
sion repairs, or repair parts as per inventory $29.50 — whlch property it Is al- 
leged was dellvered to the bankrnpt under an agency contract in writing dat- 
ed September 24, 1014, whereby the bankrnpt was to receive said property 
from said Acme Company and sell the same as its agent durlng the season 
ending December 31, 1015, for cash or approved notes drawn in favor of the 
Company upon blanks furnlshed by it therefor, upon a specified commission 
to be paid by the Acme Company to the bankrnpt for receivlng, caring for, 
and selling said property, and to hold said property as its agent during said 
term, and until sold by the bankrnpt as such agent, a copy of which agency 
contract is attached to the pétition or application of the Acme Company as a 
part thereof. 

L'pon the hearing of said several pétitions tlie référée granted (1> the applica- 
tion of the Western Rock Island Plow Company for the property claimed by 
it, and ordered the trustée to return said property to the plow eompany, from 
which ordër the trustée pétitions for review. 

Upon the pétition of the International lîaiTester Company and the pétition 
of the Acme Harvestlng Machine Company, the référée deuied the pétition or 
application of each of said petltioners, and directed the trustée to hold the 
property, or the proceeds thereof claimed by each if sold, until the further 
order of the référée in the premises, which order bas never been vacated or 
niodlfled ; and each of said petltioners pétition for a review of said orders 
respectively. 

Frank Maher, of Ft. Dodge, lowa, for Trustée Bailey in the first of 
above pétitions. 

Burnquist & Joyce, of Ft. Dodge, lowa, for Western Rock Island 
Plow Co. 

Robert Healy, of Ft. Dodge, lowa, for International Harvester Co. 
of America. 

Helsell & Helsell, of Ft. Dodge, lowa, for Acme Harvesting Mach. 
Co. 

Frank Maher, of Ft. Dodge, lowa, for trustée in each of the second 
and third of such pétitions. 

REED, District Judge (after stating the facts as above). [1] The 
contract of conditional sale under which the Western Rock Island Plow 
Company claims its right to the property was not filed or recorded 
as required by section 2905 of the Code of lowa (1897) ; and the or- 
der of the référée, allowing its claim to the property, is based upon 
the décision of this court in Re Hager, 166 Fed. 972, and the cases 
there cited. That case, however, arose and was decided prior to the 
amendment of June 25, 1910, to the Bankruptcy Act, and upon the 
authority of York Manufacturing Co. v. Cassell, 201 U. S. 344, 26 
Sup. Ct. 481, 50 L. Ed. 782, and Dunlop v. Mercer, 156 Fed. 545, 86 
C. C. A. 435, in which it is held that the trustée in bankruptcy under 
such contracts of conditional sale is vested only with the title and in- 
terest of the bankrupt in the property acquired by him under such 
contract; but the amendment of 1910 to section 47a (2) of the Bank- 
ruptcy Act was for the purpose of avoiding the construction of the 
Bankruptcy Act by York Manufacturing Co. v. Cassell above, and to 
clothe the trustée as to ail property in the custody of or coming into the 
custody of the bankruptcy court since that amendment, with ail the 
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rights, remédies, and powers of a créditer holding a lien by légal or 
équitable proceedings upon such property so coming inlo the custody 
of the court of bankruptcy. Under this amendment, therefore, the 
trustée no longer stands simply in the shoes of the bankrupt ; but as to 
ail property acquired by the bankrupt since the amendment and so com- 
ing into the custody of the court of bankruptcy, the trustée is entitled to 
ail the rights of a créditer holding a lien by légal or équitable pro- 
ceedings upon such property at the date of the bankruptcy; and the 
prior décisions holding that he bas no other rights than the bankrupt 
had at the time of the bankruptcy are no longer controlling. Collier on 
Bankruptcy (lOth Ed. [1914]) § 47a (2), as amended, and notes thereto 
upon pages 659 et seq. Nauman Co. v. Bradshaw, 193 Fed. 350, 113 
C. C. A. 274, in which the Hager Case ([D. C] 166 Fed. 972) is ap- 
proved, was decided by the Court of Appeals in February, 1912. That 
case also arose prior to the amendment of 1910, though the opinion 
does not so show, but the record does. 

As the property claimed by the Western Rock Island Plow Company 
was purchased by the bankrupt since the amendment of 1910, and has 
come into the custody of the court of bankruptcy through its trustée, 
it foUows that the référée erred in awarding that property or its pro- 
ceeds, if sold by the trustée, to the Western Rock Island Plow Com- 
pany, and the order of the référée must be reversed, and the claim 
of the Western Rock Island Plow Company to such property denied; 
and it is so ordered. 

In the matter of the pétition of the International Harvester Company 
of America, the facts show that the property claimed by it is claimed 
under a conditional contract of sale made with the bankrupt in 1915, 
which contract was never filed or recorded as required by section 2905 
of the lowa Code, and is identical with the claim of the Western Rock 
Island Plow Company, and under the amendment of 1910, the right of 
the trustée to that property is prior to the claim of the International 
Harvester Company, and the order of the référée, denying the claim 
of that Company under its conditional contract of sale, is correct. 

The référée found against the claim of this petitioner to the property 
because of the alleged fraud of the bankrupt in procuring the same, 
and this finding has ample support in the testimony. The order of 
the référée as to this property is therefore approved. 

[2] In the matter of the pétition of the Acme Harvesting Machine 
Company the claim of that company stands upon a différent basis from 
either of the other ciaimants. In this case the Acme Harvesting Ma- 
chine Company entered into a written contract with the bankrupt Sep- 
tember 24, 1914, in which it was to deliver to the bankrupt the prop- 
erty in controversy under a contract wherein the bankrupt was to re- 
ceive the property as the agent of the Acme Company, sell the same 
for that company during the season ending December 31, 1915, foi 
cash, or approved notes drawn in favor of the company upon blanks 
furnished by it therefor, and for which the bankrupt was to receive a 
specified commission from the Acme Company, and to hold the prop- 
erty so received as agent for the Acme Company until sold, and to 
return to that company on demand any of the property not sold during 
the term of the agency. Under this contract the bankrupt acquired 



474 234 FEDERAL REPORTER 

no right, title, or interest in the property ; and it remained the prop- 
erty of the Acnie Company until it was sold. The contract upon its 
face is neither an absohite sale of the property, nor a conditional sale 
thereof, but is one of baihnent only, which is not required to be filed 
or recorded under section 2905 above of the lowa Code. Conable v. 
Lvnch, 45 lowa, 84; Thompson & Co. v. Barnum & Co., 49 lowa, 392; 
laidvigh V. American Woolen Co., 231 U. S. 522, 34 Sup. Ct. 161, 
58 L. Ed. 345; Sturni v. Boker, 150 U. S. 312, 14 Sup. Ct. 99, Z7 
h. Ed. 1093; Ellet-Kendall Shoe Co. v. Martin, Trustée, 222 Fed. 851. 
138 C. C. A. 277 (this circuit); McElwain-Barton Shoe Co. v. Bas- 

sett, Trustée, 231 Fed. 889, C. C. A. (this circuit); Thomas 

V. Field Brundage Co., 215 Fed. 891, 132 C. C. A. 231 (this circuit); 
rohn Deere Plow Co. v. McDavid, 137 Fed. 802, 70 C. C. A. 422 (this 
circuit); In re Columbus Buggy Ce. 143 Fed. 859, 74 C. C. A. 611 
(this circuit). 

Under thç lowa statute, and the above-cited décisions of the lowa 
Suprême Court, a créditer, levying an exécution upon the property 
claimed by the Acme Company, would acquire no interest therein as 
against the Acme Company, and under the authorities cited the Acme 
Company, as owner of the property, may show its title and right there- 
to to defeat the lien of the trustée under the amendment of 1910. 

[3] The trustée raises the question that the pétition for review (call- 
ed appeal) was not taken in time, and moves to dismiss the pétition 
for that reason. General order in bankruptcy 27 (89 Fed. xi, 32 C. C. 
A. xxvii) does not fix the time within which pétitions for review of the 
orders of référées shall be taken, but a local rule requires that they be 
taken within ten days f rom the date of the order sought to be reviewed. 
In this case the order of the référée was made on February 8, 1916, 
and the pétition for review was filed with the référée and allowed by 
him on February 10, 1916. There is no merit, therefore, in the motion 
of the trustée to dismiss the pétition for review, and the motion is 
denied. 

It follows that the référée erred in denying the claim of the Acme 
Company to the property claimed by it, and his order must be, and is 
hereby, reversed, and said property or its proceeds, if sold by the trus- 
tée, is awarded to the Acme Company. 

The clerk will certify to the référée a copy of this opinion, who will 
award the property in each case as herein indicated. 

It is ordered accordingly. 



COHEN V. LOWB, Collecter of Internai Revenue. 

(District Court, S. D. New York. July 18, 191G.) 

1. Internal Revenue i®=338 — Inoome Taxes — ^Allowance for Dépréciation 

• — BURDEN OF PROOF. 

To recover Incoine taxes pald under protest, on the ground that an in- 
suffleient amount was allowed for dépréciation of the income-produelng 
property, plaintiff bas the burden of showing that the amount allowed 
was too small. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. <S=38.] 

Ê=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. Internai Revenue <S=>7 — ^Incomb Taxes — Depbeciation. 

In Computing, for assessment of Income taxes, the amount of dépréda- 
tion of property held for rental purposes, the déprédation to be allowed 
is for the wear and tear sufCered by the building during the tax year, aa- 
sumlng that It Is kept in good repair, and no allowance ean be made for 
change in neighborhood or diminished rental value because of the érec- 
tion of more modem buildings. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 8-10; 
Dec. Dig. ©=37.] 

3. iNTEBNAi. Revenue ©=37 — ^Income Taxes — Assessment. 

The fiscal year for a firm of which plaintifC was a member began be- 
fore the Income Tax Law went into efCect. There was no showing that 
during that part of the year before the law went into eflfect any profits 
were earned. Held that, without such showing, plaintilï could not object 
that income taxes were assessed on the entire profits earned, on the 
ground that part of the taxes were based on income earned before the 
law went into effect. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 8-10 ; 
Dec. Dig. ®=>7.] 

4. IKTEBNAL REVENUE <S=37— InCOME TaXES EXEMPTIONS. 

The Income Tax Law allows exemption of $3,000 or $4,000, depending 
on whether the one taxed is single or married, and provides for a tax of 
1 per cent, on ail other income. Other provisions impose a tax of an 
additional 1 per cent, upon the amount by which the total net income ex- 
ceeds $20,000 and does not exceed $50,000. Held that, in assessing the 
additional tax on the excess of the net income over $20,000, the exemption 
of $3,000 or $4,000, which is to be deducted in assessing the normal income 
tax caunot be made. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 8-10; 
Dec. Dig. <S=7.] 

At Law. Action by Hyman Cohen against John Z. Lowe, Jr., Col- 
lector of Internai Revenue, etc. Judgment for défendant. 

Benj. M. Kaye, of New York City, for plaintifif. 
Ben A. Matthews, Asst. U. S. Atty., of New York City, for de- 
fendant. 

GRUBB, District Judge. This is an action brought by the plaîntiff 
to recover from the défendant, as Collector of Internai Revenue for 
the Second District of New York, an amount which he paid to the 
défendant, under protest, on account of his income tax for the year 
1913, and which he claims was in excess of the amount legally due 
therefor. 

The excess is claimed to exist in three respects : First, the amount 
allowed for dépréciation on a building owned by plaintiff is claimed 
to hâve been too small ; second, in that the amount of earnings of the 
firm of Cohen, Goldman & Co., of which he was a member, for the 
tax year of 1913, was fixed as the amount earned by said partnership 
during its fiscal year ending November 15, 1913, and part of this 
year was not within the period during which the law was effective; 
third, in the assessment of the additional tax on the amount of the 
net income of the plaintiff in excess of $20,000, without allowing a 
déduction for any exemption therefrom. 

<g=3Por other cases see same lopic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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[1, 2] 1. The plaintiff was allowed 3 per cent, for dépréciation en 
an apartment house owned by him. The burden is on him to show 
that the dépréciation so allowed was too small. This allowance is 
for the wear and tear suffered by the building during the tax year, 
which means the physical détérioration that the building suffered dur- 
ing that period. It does not take into account dépréciation in value 
due to a loss in rental value because of the construction of more mod- 
em buildings with improved f acilities, or due to a change in the neigh- 
borhood. It is to be based upon the life of the building, in the sensé 
of the number of years the building would reniain in a condition to 
be habitable for the uses for which it was constructed and used, and 
which was in the instant case for an apartment house, and not merely 
the number of years it would stand without being condemned and torn 
down. The annual dépréciation would be an amount represented by 
a fraction having one, the tax year, for the numerator and the num- 
ber of years, representing the ascertained life of the building, as the 
denominator. This assumes that there would be an average détériora- 
tion suffered each year during the life of the building, and that the 
plaintiff would keep the building in good repair during the life of it. 
This the law exacts of him. Upon thèse assumptions, and giving this 
meaning to the words of the statute, "a reasonable allowance for the 
exhaustion, wear, and tear of the property arising out of its use or 
employment in the business," the amount of the déduction allowed by 
the government to the plaintiff on this account is deemed to be rea- 
sonable. 

[3] 2. Complaint is made that the plaintiff is charged upon the basis 
of proiits received by him or credited to him as a member of the firm 
of Cohen, Goldman & Co. for the year ending November 15, 1913, 
which was the fiscal year of the firm, a part of that year antedating the 
taking effect of the law. Whether profits earned by the firm prior 
to March 1, 1913, though not credited or paid to the individual part- 
ners till the end of its fiscal year in November, 1913, are taxable to 
the individual members, need not be decided in this case. The plaintiff, 
suing to recover a tax claimed to be excessive, bas the burden of show- 
ing its illegality, and in this case must show that profits were earned 
by the partnership prior to March 1, 1913, and in what sum. It is con- 
ceded that the plaintiff' bas not and cannot sustain this burden. 

The plaintiff contends that the équitable method would be to propor- 
tion the profits for the fiscal year of the firm in equal monthly install- 
ments, and allot to the period preceding March 1, 1913, its proper 
proportion, and that the method of average apportionment bas been 
adopted by the Treasury Department in like cases, and is one to which 
it is therefore committed. There is no spécifie régulation of the Treas- 
ury Department governing this matter. In the absence of one, how- 
ever équitable the method of apportionment may be, and <^hough it is 
one adopted in analogous cases by the department, it coJ:' -^.h' be 
adopted by the court in this case by stipulation of the parties, which 
is wanting. It may well hâve been that no profits accrued to the part- 
nership till after March 1, 1913, and that none were taxed according- 
ly, except such as were propeidy subject to the tax. In the absence of 
a showing to the contrary, the court must assume that the tax was 



COHEN V. LOWB 477 

legally collected ; the burden being on the plaintiff to establish its il- 
légal ity. 

[4] 3. The plaintiff also contends that, before assessing the ad- 
ditional tax on the excess of net income over $20,000, he should hâve 
been allowed an exemption of $3,000, as in the case of the normal tax. 
The law seems to hâve created two separate taxes — the normal tax 
and the additional tax. It is true they are created by the same act, and 
their incidence is in part identical, and they are by the terms of the 
act to be regulated, except where inconsistency would resuit from so 
doing, by the same provisions. In many respects, however, they are es- 
sentially distinct taxes. 

The basis of the assessment of each is net income, and net income 
is to be ascertained for the purposes of each in the same way. After 
ascertainment, the normal tax is to be assessed on the net income, after 
deducting the exemptions allowed the single or married taxpayer 
as the case may be. The additional tax is to be assessed on the ex- 
cess of net income over and above $20,000 at varying and progressive 
rates. The variation in rate, however, does not serve to create more 
than a single additional tax. No express direction to allow a déduc- 
tion from the excess, for exemptions, before assessing the additional 
tax, is contained in the act. It must be derived from the gênerai con- 
formity provision of the act, if it is to be found there at ail. 

The purpose of the exemption was to exclude a class deemed un- 
able to pay the tax. In the interest of equality, it was necessary to 
make the exemption apply generally to ail subjee>t to the normal tax. 
Otherwise the person whose income was but a dollar in excess of the 
exemption would be required to pay the tax on his entire income. This 
would bave defeated the purpose intended. It was there fore neces- 
sary, in order to accomplish the purpose intended, to provide that the 
exemptions should apply equally to ail who were subject to the normal 
tax. The purpose to protect by exemption those deemed unable to 
pay a normal tax could not bave been held to apply in favor of those 
who were subject to the additional tax, since their supposed ability to 
pay an increased tax was the justification for its imposition. 

The law, in effect, provides that the normal tax shall be collected 
as to single men on the excess of net income over S3,000, and as to 
married men upon the excess of net income over $4,000. The ex- 
emption of thèse amounts in favor of ail persons subject to the normal 
tax is the équivalent of taxing only the excess above those amounts. 
The law also provides that the additional tax shall be assessed on the 
excess of net income over and above $20,000. If the exemptions that 
apply in favor of the normal tax, are extended also to the sur-tax, the 
resuit would follow that the excess taxed would be that over and above 
a net income of $20,000 plus the respective exemptions in favor of single 
or married persons as the case might be. This is in conflict with the 
language imposing the additional tax, and does not seem to bave been 
necessary to the purpose of Congress in creating the exemptions. It 
is not elsewhere expressly so provided in the act, and its language does 
not impliedly require such a construction. 

For the reasons assigned, a judgment for the défendant, with costs, 
will be ordered entered. 
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GORMLEY V. THOMPSON-LOCKHART CO. 

(District Court, E. D. Tennsylvania. June 6, 1916.) 

No. 41 of 1915. 

1. TOWAGE <g=3ll(l) — TUG UNDER OlARTEB— ReSPOKSIBTLITY FOB ACTS OF MAS- 

TEB AND CkEW. 

Ttie owner of a tug wlio cliarters its use for towiiig furnishing tlie mas- 
ter and crew is responsible for their acts within tlie scope of their em- 
ployment. 

[Ed. Note.— For otlier cases, see Towage, Cent. Dig. §§ 11, 14, 16, 21; 
De<!. Dig. <S=>11(1).] 

2. Towage <g=ll(l)— Tug ttndeu Ciiaeteb— Injury to Tow. 

Libelant chartered tlie services of tils tug to tow respondent's ligliters. 
Tlie master was in charge of its management, and was given directions 
by respondent ouly as to the destination of tlie lighters and gênerai orders 
to take them in tow only when he tliought it safe. ïlavlng lieen directed 
to.tow a ligliter to a certain place, he started in the morning when there 
was tliln ice on the river, but instead of following the usual custom in 
sucli cases and towlng the lighter astern to avoid danger from the ice, 
he towed it alongside. The seauis were eut by the ice, and he ran it 
ashore, where it rested on the bottoin. Respondent wa.s obliged to remove 
the cargo, raise the lighter, and hâve it docked and repaired. Held, that 
ail such expense resulted proxlmately from the master's négligence, and 
that libelant was llable therefor. 

lEd. Note. — For other cases, see Towage, Cent. Dig. §§ 11, 14, 16, 21; 
Dec. Dig. €=11(1).] 

3. Towage <S=»4r-lNJURY to Tow— Cake Requibed of Tug. 

That the lighter was old and not sheathed dld not relieve the master 

from responslbility, but rather required him to exercise the greater care. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. § 4 ; Dec. Dig. <S=54.] 

In Admiralty. Suit by George W. Gormley against the Thompson- 
Lockhart Company. Decree for libelant, less amount of set-off. 

Willard M. Harris, of Philadelphia, Pa., for libelant. 

George Quintard Horwitz, of Philadelphia, Pa., for respondent. 

THOMPSON, District Judge. The libelant sues to recover a bal- 
ance of $577.86, with interest from June 17, 1915, under a paroi char- 
ter party with the respondent for the charter of the tug Helen made 
on becember 31, 1914, to tow respondent's barges on the Schuylkill 
river. 

The answer does not deny that the balance claimed for services of 
the Helen is correct and was earned, but claims a set-off for damage 
to the respondent's Lighter No. 6 alleged to hâve been caused by the 
neghgence of the master of the Helen. There was a dispute between 
the parties as to the terms of the charter party, the respondent claim- 
ing, and the libelant denying, that they were fixed by a letter to the 
libelant, proposing terms accepted and acted upon by him for the year 
1913, and that the same terms were continued during 1914. The letter 
in question contained the following condition : 

"You are to be held liable for any damages or accidents to person or prop- 
erty (without regard to ownership) caused by your négligence or the négligence 
of your nien during tlie fulfiUment of this contrnct." 

<Ë=>For other ca.ses see sam» topic & KBY-NUMBER m ail Key-Numbered Dlgests & Indexes 
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I thitik it is immaterial whether the agreement for the year 1913 in 
the letter was continued for the year 1914 or not. A charter party may 
be by paroi. James v. Brophy, 71 Fed. 310, 18 C. C. A. 49. 

[ 1 ] In the présent case the iibelant, who is the owner, did not charter 
his bare tug leaving the charterer to furnish the crew, but he chartered 
the use of his tug, furnishing the crew himself, the respondent advanc- 
ing in part the wages of the crew and cost of the coal, which were 
deduçted from the charter money. The tug was operated by the libel- 
ant's crew and in charge of a master employed by him. The master 
and crew, being employed by the libelant, were his agents, and he is 
responsible for their acts within the scope of their employment. The 
Nicaragua (D. C.) 71 Fed. 723 ; Bramble v. Culmer, 78 Fed. 497, 24 
C. C. A. 182. 

[2] The respondent took no responsibility for the management of 
the tug, merely giving orders for the destination to which its lighters 
were to be towed. 

On the morning of December 16, 1914, there had been an overnight 
f reeze on the Schuylkill river, causing a coating of thin ice, which the 
witnesses described as "window-glass" ice. The night before, the mas- 
ter of the Helen had orders from the respondent to take Lighter No. 
6 down the Schuylkill river from Fairmount to Penrose Ferry. The 
master was under gênerai directions from the respondent only to take 
its lighters in tow when he thought it was safe. There is no évidence 
that on the 16th of December the master of the tug notified tlie re- 
spondent of any danger to navigation, or that the frozen condition of 
the river was known to it. From the testimony, it appears that "win- 
dow-glass" ice, such as coated the river upon that day, causes danger 
to a lighter, in that the thin ice is likely to get into the seams between 
the planking and eut out the caulking. The tug was run down the 
river to about Market street bridge, breaking the ice, and then was 
brought back after the lighter. It was lashed to the port side of the 
tug, and the tug and her tow proceeded down the river. When 
the Walnut Street bridge was reached, it was discovered that the 
lighter was listing to port and taking in water rapidly. The master of 
the tug beached her on the east side of the river, and, after some time, 
began pumping her out, but did not succeed in keeping her afloat or 
preventing her lying on the bank and bottom of the river. It was 
found that the ice had eut through the seams, and, in order to hâve the 
lighter repaired, it was necessary for the respondent to engage the 
services of a hoister to move and take away the cargo. She was then 
taken down the river and towed to a shipyard, where it was found that 
it was necessary to repair the planking, where it had been eut and 
where it had been strained by the weight of the water and cargo while 
beached, and to recaulk the bottom and sides. 

The respondent claims as a set-off the costs of unloading, raising, 
and repairing the lighter, the expense of a watchman, the towage for 
pulling her off shore, docking her, and towing her to the shipyard for 
repairs, and demurrage covering 22 days at $6 a day. It is established 
from the testimony that in towing through window-glass ice, it is 
customary and usual, in order to avoid the danger of the ice cutting 
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through the seams, to tow a lighter astern instead of alongside. The 
injury caused to the barge was clearly due to the neghgence of the 
master of the tug in towing the Hghter through the thin ice contrary 
to the custom which is a rule of safety. If, upon finding the lighter 
in a sinking condition, prompt measures had been taken with proper 
pumping équipaient, no doubt the heavy expense to the respondent 
could hâve been avoided. When the boat was beached, however, the 
master of the tug did not take any action to hghten her by pumping 
out the water until she was resting upon the bottom, and his pump 
and siphon did not effectually accompHsh the work. His négligent act 
in his manner of towage was the proximate cause of the sinking of 
the lighter and the straining of her seams, which rendered necessary 
the gênerai expense of caulking both sides and bottom. It does not 
appear that any unnecessary expense was incurred to put the lighter 
in navigable condition, and the libelant must bear the burden of the 
want of reasonable skill and care on the part of the master, which sub- 
jected the lighter to the hazard of the thin ice. The Britannia (D. C.) 
148 Fed. 495 ; The R. C. Townsend (D. C.) 140 Fed. 217 ; Farrell 
V. Port Johnson Towing Co. (D. C.) 156 Fed. 871. 

[3] The master was not relieved of his duty to exercise ordinary 
care, but rather required to exercise additional caution by reason of 
the f act that the lighter was, to his knowldge, old and unsheathed, and 
therefore more liable to damage from the ice. The Syracuse (D. C.) 
18 Fed. 828. 

The owner of the tug is liable for the cost of unloading, raising, and 
repairing the lighter, and for demurrage, if properly proved. O'Hare 
V. The Brilliant (D. C.) 3 Fed. 719; Leech v. Steamboat Miner, 1 Phila. 
(Pa.) 144. 

The respondent bas not established by sufficient proof any damage 
justifying the item claimed for demurrage for 22 days' détention- at 
$6 a day, amounting to $132. There is no évidence showing the usual 
earnings of the vessel per diem, nor what it would bave cost to em- 
ploy a substitute during the détention, nor that there was employment 
for the vessel during that time. 

There are numerous other items, such as pay for a ship's carpenter, 
a watchman, "expense sundries" and towing, which are not shown by 
any légal évidence to bave been incurred by reason of the sinking- of 
the lighter. The libelant testified in rebuttal that the towage was done 
by his boat, and that his hghter took the place of respondent's Lighter 
No. 6. The only items as to which proper proof was offered were 
the items for unloading, amounting to $43.75, and repairs, $300.26. 

Under the condition of the proofs, therefore, the respondent will be 
allowed as a set-ofif the expenses of repairs, $300.26, and of unload- 
ing, $43.75, making a total of $344.01. 

A decree will be entered in favor of the libelant for the amount of 
his claim, $577.86, less the amount of respondent's set-off allowed, 
$344.01, leaving a balance of $233.85, with interest from June 18, 1915, 
the date of the last item of account between the parties under the char- 
ter party. 
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JirTRiîAT et al. r. THIRD NAT. BANK OF ST. LOUIS. 

(Circuit Court of Appeals, Slxth Circuit. July 20, 1916.) 

No. 2771. 

J. Joint Adventuhes ®=».'5(2) — Verdict — Conjectitre. 

A verdict, depending on a flnding that défendants made a Joint purchase 
of stock, cannot be supported, where based on a conjecture. 

fEd. Note. — For other cases, see Joint Adventures, Cent Dlg. § 7; Dec. 
Dig. ®=ï5(2).] 

2. BiLLs AJV0 Notes <s=>394 — Indorsebs — Persons PRiMAEn^T Liable. 

The Ohio Negotiable Instruiueuts Act (Gen. Code Oblo, §§ 8175, 8185) 
déclares that presentment for payaient is not iiecessary to charge the 
person primarily liable on the Instrument, although necessary tO charge 
the drawer and indorsers, and that présentaient for payment is not re- 
quired to charge an indorser, when tlie instrument wns made or aceepted 
for hls accommodation, and he has no rea.son to expert that it tvill be paid, 
If presented. A banlc, desiring to increase its capital stock, olïered part 
of the issue to Its shareholders at •îl.'iO per share, and the rest to the pub- 
lic at $27.5 per share. ïhe shareholders took their respective allotraents 
of new stock, but of that offiered to the public 200 shares were unsubsci-ib- 
ed for, and to effect the stock issue the président subscribed therefor, giv- 
ing a demand note, Indorsed by the directors of the bank. Beld, that as, 
under the statute, a negotiable Instrument is not deemed to hâve been 
made or aceepted for the accommodation of the Indorser unless he is 
primarily liable thereon, the note cannot be treated as one for the accom- 
modation of the Indorsers, on the tbeory that thelr indorsement benefited 
them by earrj'ing ont the stock issue which enabled them to acquire shares 
worth .'f275 for $liïO, for sueh excess in value was represented by the 
book value of the old shares, of which they already owned a proportionate 
part, and so sueh indorsers were entitled to demand presentment for 
payment. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 996-lOSO ; 
Dec. Dlg. <@=>394.] 

8. Bills and Notes i3=>243— Indorsers— "Who are. 

Under the Ohio Negotiable Instruments .\ct (Gen. Code Ohio, § 8168), 
declaring that a person placing his acknowledgment on an instrument, oth- 
erwise tlian as niaker, drawer, or acceiitor, is deemed to be an indorser, 
unless he clearly iadlcates by appropriate words his intention to be bound 
In some other capacity, one who signs In form as an indorser cannot 
be held liable as a prlmary debtor, unless he has in appropriate language 
Indicated an intention to be bound in soine other capacity ; so the directors, 
who signed the president's note as indorsers, cannot be treated as primari- 
ly liable on the theory that the purchase was for the beneflt of the entire 
directorate, that fact not appearing on the face of the note, nor sbown by 
Bubstantial testimony. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 549, 552, 
553 ; Dec. Dlg. <®=»243.] 

é, APPEAL and ERBOB <&=]062(1)— ReVIEW— HABitLESS Ebkob. 

Wbei-e it is impossible to détermine whether a verdict was based on a 
ground of liability improperly submitted, the submission of sueh groundi 
of liability is prejudicial error. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. § 4212; 
Dec. Dig. «=1062(1).] 

5. Bills and Notes <©=»537(7) — Demand Notes— rHESBNTMENT. 

Under the Ohio Negotiable Instruments Act (Gen. Code, Ohio, §§ 8176, 
8297), declaring that, wheu an instninient is payable on demand, pre-sent- 

4S3For other cases Ee« same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
234 F.— 31 
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ment must be made within a reasonable tline after Its Issue, and what 
is a reasonable time dépends on the nature of the instrument, or the usage 
of trade, the question whether a demand note is presented within a rea- 
sonable time is one of fact for the jury, or a mixed one of fact and law for 
their détermination, unless the ultimate facts are undispnted, and are such 
that reasonable men cannot draw différent conclusions. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1S82- 
1884, 1887-1890; Dec. Dig. €=537(7).] 

6. Bills and Notes <S=»404(1) — Demand Note— Inteuest. 

That a demand note bears interest does not make it any the less a de 
mand note, but may be considered in determiuing whether the parties 
expected an immédiate or early demand. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 1091- 
1094, 1099, 1101-1103 ; Dec. Dig. <©=o404(l).] 

7. Evidence ®=3l30 — Admissibilitt— Déclarations. 

Where the président of a bank subscribed to those shares of stock of a 
new issue unsubscribed for by the publie, and the vice président induced 
directors to sign a note executed by the président to raise funds to pay 
his subscription, statements by the vice président to some direct- «, in 
the absence of the others, as to the purpose of the note, are not adm-o.iible 
against those not présent. 

[Ed. Note. — For other cases, see Evidence, Cent, Dig. § 403; Dec. Dig. 
ig=3l30.] 

8. Bills and Notes €=537(7) — ^Actions— Jury Question. 

In an action on a demand note, the question whether it was presented 
within a reasonable time Jield, in view of the circumstances, properly sub- 
mltted to the jury. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 1882- 
1884, 1887-1890 ; Dec. Dig. ®=537(7).] 

9. Bills and Notes ig=>510 — ^Actions— Evidence. 

In an action on a demand note, executed by the président of a bank 
and indorsed by the directors thereof, wlilch was negotiated with plaintilï, 
a letter written by the vice président of the bank, who negotiated the 
instrument, stating its purpose, is admissible on the question of whether 
demand was made in a reasonable time. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1746- 
1759 ; Dec. Dig. <S=510.] 

10. Notice <g=33— Bank Directoes— Books ce Bakk. 

Directors of a bank are not bound, as a matter of law, to know the con- 
tents of the books of the bank, Including the accounts therein. 
[Ed. Note. — For other cases, see Notice, Dec. Dig. <S=3.] 

11. Appbal and Erroe <S=>843 (2)— Détermination — ^Matters Peesbnted eor 

Review. 

Where the évidence may dlffer on retrial, there being other errors neces- 
sltating reversai, the appellate court need not détermine whether an in- 
struction, correct in law, was justlfied by the facts. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3331; 
Dec. Dig. ®=843(2).] 

12. WlTNESSES ©=>140(3) COMPETBNCY— DECEASED PERSONS— ADVERSE PARTIES. 

In an action on a note, executed by one and indorsed by another, neither 
the maker nor other indorsers, who were made parties défendant, can be 
deemed adverse parties, within Gen. Code Ohio, § 11495, declaring that a 
party shall not testlfy when the adverse party is an executor, etc., as against 
the représentatives of a deceased indorser ; the maker not denying his 
prlmary liability, and the interests of the indorsers being presumptively 
the same. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 600 ; Dec. Dig. 
©=140(3).] 

C:=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



MUBEAT V. THIRD NAT. BANK 483 

13. WlIXESSES <©=5380(C) EXAMINATION— iMPEACmtENT. 

Geii. Code, Ohlo, § 11497, permits the examination of an adverse party as 
If under eross-exaruination, and provides that the party calling for such 
examination shall not be concluded, but iiiay rebut by counter testimony. 
In an action on a note, the ostensible malter, who inade no défense, was 
called as a witness by plaintiff, and plaintiff was perinitted, agalnst ob- 
jection, to show that the malver had made statements to its eounsel con- 
tradictory to his évidence on trial and favorable to plaintiff. Held that, 
as a party calling a witness n:ay, in case of surprise, question the witness 
as to inconsistent statements previously made by him, for the purpose of 
refreshing his recollection and iuducing him to correct his testimony, 
but cannot discrédit the testimony of his own witness, plaintiff was not 
entitled to prove the maker's contradictory statements, but could only 
rebut his testimony by showing the facts to be otherwise than as stated 
by him. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1215, 1219 ; 
Dec. Dig. (S=:»380(6).] 

14, Witnesses <S=»380(5) — Examination — Impeachment. 

One calling a witness cannot impeach liim by proof of previous con- 
tradictorj- déclarations, though he uiay call such déclarations to the mina 
of the witness in case of surprise, for the purpose of inducing him to cor- 
rect his testimony. 

D3d. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1214, 1219; 
Dec. Dig. ®=5380(5).] 

In Error to the District Court of the United States for the Southern 
District of Ohio ; Hovi'ard C. Hollister, Judge. 

Action by the Third National Bank of St. Louis against Samuel J. 
Murray and others. There was a judgment for plaintiff, and défend- 
ants bring error. Reversed and remanded. 

A. C. Cassatt and Miller Outcalt, both of Cincinnati, Ohio, for plain- 
tiffs in error. 

Jos. S. Graydon and S. T. McPherson, both of Cincinnati, Ohio, for 
défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

KNAPPEN, Circuit Judge. This is a suit brought by the Third 
National Bank of St. Louis against the maker and indorsers of a 
promissory note growing eut oi this situation : 

Previous to February, 1909, the Second National Bank of Cincinnati 
was capitalized at $500,000; steps were taken to increase the capital 
stock to $1,000,000; $300,000 of the new stock was offered to existing 
stockholders at $150 per share, the remaining $200,000 to the public at 
$275 per share; ail the stockholders took their respective allotments 
of new stock at 150. There remained unsubscribed of the stock offer- 
ed the public $20,000 par value. Davis, the président of the Second 
National Bank, took this stock in his name. It was paid for in this 
way: Davis signed a demand note for $55,000 (the price of the stock), 
payable to himself , or order, with interest (rate not stated) ; the note 
was indorsed upon the back by Davis and by each of the directors. 
This note, accompanied by the stock as collatéral, was negotiated at its 
face with the plaintiff bank by Galbreath, who was vice président and 

©ssFor other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & ladexes 
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one of the directors of the Second National Bank, and the proceeds 
turned into the capital stock account of the latter bank. Three per cent, 
quarter-yearly dividends were regularly paid upon the stock on the 
Ist days of May, August, November and February of each year, in- 
cluding February 1, 1912; the checks therefor being turned into an 
account carried on the books of the Second National Bank in the ar- 
bitrary name of "Williams, Guardian" — Williams being the bank's cash- 
ier. From this account quarter-yearly interest to December 31, 1911, 
at 5 per cent, per annum, was regularly paid to the plaintifï bank 
through the officiais or employés of the Second National Bank. Ac- 
cording to this practice the next installment of interest would be due 
March 31, 1912. The ComptroUer of the Currency took charge of the 
Second National Bank on April 10, 1912, up to which time the directors 
had remained the same as when the note was indorsed, except that Ken- 
nedy had died August 23, 1910. The note was presented and payment 
demanded May 16, 1912. The pledged stock was afterwards sold, 
realizing less than $2,000 net. Suit was brought against ail the parties 
to the note, Kennedy being represented by his executrix. 

The amended complaint set up substantially the facts already stat- 
ed, with the further allégation that ail the défendants had agreed among 
themselves to purchase the stock and take title to it in Davis' name, 
with the intention of holding it until they could sell it at a profit, and 
that the note was to be paid out of the proceeds of the sale. 

Davis and Galbreath made no défense. Brooks died after beginning 
of suit, which was dismissed as against his administrators as improp- 
erly revived. John F. Robinson compromised his liability under sec- 
tions 8079-8084 of the General Code of Ohio. The remaining défend- 
ants other than Davis contended that they were mère indorsers for his 
accommodation and without considération, that presentment for pay- 
ment was not made witliin a reasonable time, and that they were there- 
by prejudiced in the fact that, had presentment been so made, the 
note would hâve been paid and the indorser saved harmless, either 
through Davis' personal responsibility or the sale of the stock. Motion 
by défendants for directed verdict, made at the close of the testimony, 
was overruled. The jury was instructed that, if the défendants other 
than Davis were indorsers for their own accommodation, no demand 
was necessary; otherwise, they would be liable or not according as 
demand of payment was or was not made within a reasonable time — 
both questions of fact being left to the jury. The verdict was for the 
amount of the note with accrued interest, less the amount realized on 
sale of the stock and less the amount paid by Robinson. 

[1] 1. The jury was instructed that plaintiff had withdrawn its 
claim that défendants intended by the transaction in question to make 
for themselves a profit on the 200 shares of stock taken in Davis' name. 
Whether or not such action by plaintifif clearly appears, the question 
was properly withdrawn from the jury's considération. There was 
no évidence to support the claim. Davis testified that the purchase 
was his individually ; the indorsers Omwake, Albert, and Murray tes- 
tified to the same effect. There was not only no direct testimony to 
the contrary, but no circumstances from which a contrary inference 
could properly be drawn. A finding of joint purchase could only rest 
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upon con lecture, wliich of course is an insufRcient basis for a verdict. 
Smith V. 111. Central R. R. Co. (C. C. A. 6) 200 Fed. 555, 556, 119 C. 
C. A. 33; Toledo, St. L. & W. R. Co. v. Howe (C. C. A. 6) 191 Fed. 
776, 782, 112 C. C. A. 262. 

[2] The Ohio Negotiable Instruments Act (G. C. § 8175) providcs, 
however, that "presentment for payment is not necessary in order to 
charge the person primarily liable on the instrument," although, "ex- 
cept as herein otherwise provided, presentment for payment is neces- 
sary in order to charge the drawer and indorsers" ; and by section 
8185 "presentment for payment is not required in order to charge an 
indorser when the instrument was made or accepted for his accom- 
modation, and he has no reason to expect that it will be paid if pre- 
sented." 

The concrète proposition in this regard, asserted by plaintiff, and 
submitted to the jury, is that the indorsing directors were interested in 
or benefited by Davis' purchase of the stock, in that the capital increase 
was thereby carried through and the indorsing directors thus enabled to 
obtain a large profit by "getting new stock at 150 which was selling in 
the market at about 275" ; and plaintifï contends that the instrument 
was thus made for the accommodation of the indorsers within the 
meaning of the statute, and that the proceeds of the note thus really 
went to the indorsing directors as well as to Davis. 

The generally accepted construction of provisions in negotiable in- 
struments acts, similar to section 8185, is that they apply only to cases 
where the indorser is the primary debtor, the reason for the rule be- 
ing that no one is bound to indemnify the primary debtor, and he is 
thus no more entitled to presentment, demand, or notice than if his 
true character had appeared on the paper. Bunker on Negotiable In- 
struments, p. 142. We think section 8185 must be construed as at 
least limited to cases where the indorser is a primary debtor; that is 
to say, one who intended to assume the capacity of either a sole or a 
joint maker. 

[3] But by section 8168 a "person placing his signature upon an 
instrument otherwise than as maker, drawer or acceptor is deemed to 
be an indorser, uniess he clearly indicates by appropriate words his 
intention to be bound in some other capacity." Similar provisions hâve 
been construed as requiring that the words indicating such intention ap- 
pear on the instrument itself . Miiling Co. v. Farmers' Co., 130 Fa. 950, 
58 South. 825: Hopkins v. Commercial Bank, 64 Fia. 310, 60 South. 
183 ; First National Bank v. Bickel. 143 Kv. 754, 137 S. W. 790; Id., 154 
Ky. 11, 156 S. W. 856. See, also. Rockficld v. Bank, 77 Ohio St. 311, 327, 
328, 83 N. F. 392, 14 L. R. A. (N. S.) 842. But there is authority to the 
contrary. Bank v. Busby, 120 Tenn. 652, 660, et seq., 113 S. W. 300. 
But were we to assume that the "appro]3riate words" indicating the in- 
tention to be bound otherwise than as indorser need not appear upon the 
instrument itself, we think it clear that under section 8168 one who 
signs in form as an indorser cannot be held liable as primary debtor, 
either sole or joint, uniess he has "in appropriate language, used for 
that express purpose, indicated an intention to be bound in some other 
capacity," and that such intention is "not to be inferred from conduct 
or from language that is equivocal, much less from that which is con- 
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sistent with an întent to assume only the secondary liability of an în- 
dorser, and not the primary liability of a maker." McDonald v. Luck- 
enbach (C. C. A. 3) 170 Ped. 434, 437, 95 C. C. A. 60. 

Tested by that rule, we think there is a total absence of substantial 
testimony tending to show that the indorsing directors intended to as- 
sume the primary obligation of joint makers with Davis. As already 
said, there is no évidence that they were directly interested in the pur- 
chase of the stock in question. The proceeds of the note were not, in 
any proper sensé, paid to them ; and we fmd no substantial évidence 
that the maker and indorsers regarded themselvcs as ultimately joint- 
ly liable as between themselves. While the dividends did not quite 
take care of the interest, there is no évidence that the indorsers helped 
make it up. The only testimony having evcn a plausible tendency to 
show that the indorsers were primary makers is the statement in Gal- 
breath's letter inclosing the note to the plaintifï bank, referring to the 
stock as "some stock we are holding and which we désire to place 
where it will bring business to us" ; but this statement (assurning its 
competency as évidence) falls short of an assertion that the directors 
had the interest mentioned. It is at least as consistent with the idea 
that Davis was holding the stock, or even that it was being held by the 
bank. 

Moreover, assuming, as we should, that the capital increase was 
regarded as for the bank's benefit and that of stockholders, the record 
fails to show that the directors were interested therein except to the 
extent and in the same way as were ail the stockholders and the bank 
itself. The new stock allotted to the old stockholders was ail taken 
at the same price of 150 and in proportionate allotments, and new stock 
could not intrinsically or by the bank's books be worth more than was 
paid for it, unless the old stock was worth more than that amount, and 
except as the value of the old stock was decreased by the apportion- 
ment of the original assets among the larger number of shares. To be 
spécifie, measuring by intrinsic or by book values of assets, and taking 
into account the amount paid in under the increase, the new stock could 
not be worth 275 unless the old stock was worth 350; and in the larg- 
er capitalization, whether affecting bank profits or stock market val- 
ues, ail interested in the bank profited in proportion to their stock 
holdings; and had the increase fallen through, whatever disadvantage 
resulted would hâve been ratably sufïered by ail. The situation bears 
thus a strong analogy to cases of indorsement of corporate paper by 
directors, who are usually held not to be primary makers or disentitled 
to presentment and demand by the mère fact of their interest in the 
corporation. McDonald v. Luckenbach, supra, at page 437 et seq. ; 
l^hipps v. Harding (C. C. A. 7) 70 Fed. 468, 478, 17 C. C. A. 203, 30 
L. R. A. 513 ; Houser v. Fayssoux, 168 N. C. 1, 83 S. E. 804. 

[4] Taking ail thèse considérations into account, we think the learn- 
ed trial judge erred in submitting to the jury the question whether the 
note was made for the accommodation of the indorsers ; and as it is 
impossible to know whether the basis of the verdict was the lack of the 
indorsers' right to presentment and demand, or a demand in due sea- 
son, the judgment must be reversed. 
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[5] 2. The question of presentment : Section 8176 of tlie General 
Code of Ohio provides that, "when the instrument * * * is pay- 
able on demand, presentment must be made within a reasonable time 
af ter its issue" ; and section 8297 déclares that "in determining what 
is a 'reasonable' time or an 'unreasonable time' regard is to be had to 
the nature of the instrument, the usage of trade or business (if any) 
with respect to such instruments, and the facts of the particular case." 

Défendants contend that what is a reasonable time is a question of 
iaw for the court, that a delay such as was had hère is plainly unrea- 
sonable as matter of Iaw, and that it was thus error to submit to the 
jury the question of reasonable time. 

In International Corporation v. Stadier, 212 Fed. 378, 381, 129 C. 
C. A. 54, 58, we held it to be properly deducible from the authorities 
that what is reasonable time is a question of Iaw only when the ulti- 
mate facts are undisputed, and that if the évidence or probative facts 
are such that reasonable men might draw différent inferences there- 
from the question must be submitted to the jury; that between cer- 
tain maximum and minimum limits "there is a field where the unreason- 
ableness of the delay is either a question of fact or a mixed question of 
Iaw and fact, so that its détermination falls within the province of the 
jury." In Marmet Coal Co. v. People's Coal Co., 226 Fed. 646, 651, 
141 C. C. A. 402, we expressly reafïirmed the rule as stated in the 
Stadier Case. While neither of thèse cases was under a Negotiable 
Instruments Act, yet we think the proposition there declared peculiarly 
applicable to section 8297, which makes the question of reasonable time 
dépend upon the facts of the particular case. Bacon's Adm'r v. Ba- 
con's Trustées, 94 Va. 686, 27 S. E. 576. The question has in several 
cases, under similar provisions of Negotiable Instruments Acts, been 
held to be one of fact. See German-Amer. Bank v. Mills, 99 App. Div. 
312, 91 N. Y. Supp. 142; Becker v. Horowitz, 114 N. Y. Supp. 161 ; 
Hampton v. Miller, 78 Conn. 267, 61 Atl. 952; in which latter case 
demand was made more than six years after the date of the note. 

[6-8] The question of reasonableness or unreasonableness of demand 
was properly made by the court to dépend largely upon the intention 
of the parties as to whether the loan represented by the note and the 
pledged stock was intended to be a continuing investment, without any 
definite time being agreed upon, and, if so, the probable time within 
the intention of the parties that should elapse before demand should 
be made. 

We think there was testimony tending to show, either directly or 
inferentially, that the parties intended the loan to continue more or 
less indefinitely upon periodical payment of interest. It was undis- 
puted that the object of Davis' purchase and the directors' indorse- 
ment was to enable the carrying through of the stock increase; that 
the indorsers understood that the $55,000 was to be borrowed on the 
indorsed note, and with the stock collatéral ; that the loan was to draw 
interest, and that no time was fixed for its payment. While the mère 
fact that the note drew interest did not make it the less a demand note 
(Commercial Nat. Bank v. Zimrnerman, 185 N. Y. 210, 77 N. E. 1020), 
yet, notwithstanding the holder had the right to demand immédiate 
payment, the fact that the note was given for a loan rather than for a 
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debt în tlie current business tended to show that the parties did not 
expect immédiate or early demand. Yates v. Goodwin, 96 Me. 90, 94, 
95, 51 Atl. 804. We think there was testimony tending to show that 
the indorsers expected that Davis would carry the stock until he had 
opportunity to sell it where it would benefit the bank, in the way of 
bringing deposits or otherwise, and that the loan would meanwhile 
be carried. Each of the three indorsers who testified said that he sign- 
ed at Galbreath's request and on his présentation of the note. The 
director who last indorsed testified that Galbreath told him he could 
arrange to get the money from the plaintiff bank, and that he thought 
he could sell the stock without any trouble, and with the proceeds would 
take up the note. Another said that Galbreath explained the situa- 
tion to him when he indorsed and promised that the "whole thing would 
be cleaned up in a short while and be paid off." Galbreath did not tes- 
tify, and appears to hâve been thought mentally incompétent to do so.^ 
As Galbreath personally negotiated the loan and himself sent the note 
to the plaintiff, we think it fairly open to inference that the other di- 
rectors were similarly requested by Galbreath to sign, although the 
statements made by him to individual directors, in the absence of the 
others, were not compétent évidence as to such others unless in some 
way brought home to them.^ 

Àgain, continuing bank loans are often made on demand paper, with 
or without indorsement, and upon periodical payments of interest. 
This practice was recognized in Byles on Bills (Sharswood's Ed.) p. 
338, the paragraph below being quoted with approval in 1 Daniel on 
Negotiable Instruments, § 610." The periodical payments of interest 
tended to show an understanding that the loan was regarded as more 
or less continuing in character. See Hampton v. Miller, supra. The 
custom of carrying continuing bank loans on demand paper on periodi- 
cal payment of interest was proven in Bacon's Adm'r v. Bacon's Trus- 

1 Robinson did not attend the trial, and his testimony was not talcen. Ken- 
nedy had died. PlalntiSfs in error are thus ail accounted for. 

2 Défendants in their reply brief say (although in another connection) : "Da- 
vis was willing to buy the 200 shares, so as to complète the stock increase and 
permit the bank to obtain its new capital. The indorsers, being the directors 
of the bank and having the interest of the bank at heart, were willing' to as- 
sist Davis in this matter to the extent of enabling him, by their indorsement 
of his note, to borrow the necessary funds" ; and elsewhere in the brief that 
"it is quite reasonable to assume that he [Davis] intended to sell it [the stock] 
when he had a good opportunity and where it would do the bank some good, 
in the way of bringing deposits or otherwise." 

3 "But a common promissory note payable on demand is very often originally 
Intended as a continuing security, and afterward indorsed as such. Indeed, 
it is not uneommon for the payée, and afterward the Indorsee, to reeeive from 
the maker interest perlodieally for many years on such a note. And some- 
times the note is expressly made payable with interest, which clearly indicateg 
the intention of the parties to be that, though the holder uiay demand payment 
immediately, yet he is not bound to do so. It is therefore concelved that a 
common promissory note payable on demand, especially if made payable with 
interest, is not necessarily to be presented the next day after it has been re- 
ceived in order to charge the indorser ; and when the indorser défends himself 
on the ground of delay in presenting the note, it will be a question for the 
jury whether, under ail the circumstances, the delay of presentment was or 
was not unreasonable." 
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tees, 94 Va. 686, 27 S. E. 576, Yates v. Goodwin, supra, and Bank v. 
Kennedy, 145 App. Div. 669, 130 N. Y. Supp. 412. True, there was 
in the instant case no évidence of such practice, but in view of the re- 
lations of the indorsers to the bank and to the loan, as well as their 
interest in Davis' disposition of the stock, we think their knovvledge 
that the note was unpaid and their acquiescence in the carrying of it 
was open to reasonable inference. "A note presented according to the 
request or assent of the indorser is as to him presented in a reason- 
able time." Oley v. Miller, 74 Conn. 304, 308, 50 Atl. 744, 746. 

It may be assumed that were there no facts and circumstances be- 
yond the bare fact of delay in presenting an ordinary demand note, such 
delay as was had hère would be unreasonable as matter of law; yet 
in view of the facts shown, and as the propriety of the inferences 
mentioned, and thus the ultimate facts, were not conceded, the ques- 
tion of reasonable demand was for the jury, even in the absence of 
proof of the custom referred to. 

The refusai to direct verdict was thus not error, at least as against 
the indorsers other than Kennedy. While, as against him and his es- 
tate, the évidence of continued consent and acquiescence is not as force- 
ful as against the other indorsers — by reason of his absence from home 
on account of illness for periods aggregating the greater portion of the 
time between the giving of the note and his death — yet in view of the 
évidence tending to show his original knowledge of the object of the 
stock purchase and the intended continuance of the loan, and his con- 
sent and acquiescence in its treatment and the delay up to the time of 
his death, together with an absence of proof that plaintiff knew of 
his death, we should be inclined to hold, if necessary to décide the 
question now, that the refusai to direct verdict in his favor was not 
error. But as the évidence on a new trial may diflfer materially from 
that presented by this record, we shall not now definitely décide that 
question. The criticism that the court left the question of reasonable 
demand to the jury without instructions as to the principles of law con- 
trolling does not impress us. True, the court might bave gone into 
greater détail, but the issue and the substantial considérations affecting 
it were stated. 

[9] 3. Galbreath's letter to plaintiff 's président, inclosing the note 
and collatéral, contained this statement: 

"In accordance wlth luy talk with y ou, I inclose note of S. H. Davis for 
$55,000 and indorsed by the différent directore of tlie banlf. ïhis, as I ex- 
plained to you, is some stock we are iiolding and which we désire to place 
where it will bring business to us. I do not think it vvill be long before it is 
taken up." 

In view of the conclusion reached that the directors were merely 
indorsers, the question of the competency of this letter as showing a 
différent situation is out of the case. Its application to the question of 
reasonable time alone is now important. We see no valid criticism of 
the charge respecting the inferences to be drawn from the letter, pro- 
vided there was évidence tending to show that Galbreath was authoriz- 
ed to speak for the other indorsers. His statements in the letter are 
of course insufficient proof of such authority ; and we assume that 
the mère fact that he was entrusted with the transmission of the note 
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would be insufficient proof of agency to bind the indorsers. That, how- 
ever, is not the entire situation. • For présent purposes it may be as- 
sumed that Galbreath had before its making personally negotiated the 
placing of the note ; that he had had charge of the procuring of ail the 
indorsers and the forwarding of the note in accordance with his pre- 
vious negotiations. He was himself one of the indorsers, and equally 
liable with the others. When the trial was had plaintiff's président, 
who conducted the negotiations, was dead. Galbreath was unable to 
testify. We think the letter was admissible as bearing, in connection 
with the interest payments, upon the reasonableness of plaintiff's de- 
lay, viewed from its standpoint, in presenting the note for payment. 
Upon that subject the question is not alone what the indorsers did 
know and intend, but includes what plaintifï was justified in concluding 
they knew and intended, and is not so much what Galbreath had the 
right to say as what plaihtiff had the right to suppose was the extent 
of Galbreath's représentation of the other indorsers. In this view, and 
for the purposes and to the extent stated, we think the letter compétent 
évidence. 

|10, 11] 4. The jury was correctly instructed (as requested by de- 
fendants) that the directors were not bound, as matter of law, to know 
the contents of the books of the bank, including the accounts therein. 
Worden v. United States, 204 Fed. 1, 122 C. C. A._315. We find no 
exception to the further instruction permitting the jury to détermine, 
from ail the évidence, whether défendants knew the method in which 
the note transactions, including the payment of interest and dividends, 
were handled in the bank. Indeed, the instruction would be unexcep- 
tionable unless for lack of évidence to base it on. That question we 
need not consider, as the évidence may not be the same on a new trial. 

[12] 5. Objection was made by Kennedy's executrix to the com- 
petency of the évidence of Davis and Albert, as in violation of section 
11495 of the General Code of Ohio, which déclares that "a party shall 
not testify when the adverse party is * * * an executor," etc. 
The statute was intended "to guard the assets of decedents against the 
setting up of fraudulent défenses, and the establishment against them 
of fraudulent claims, or unfounded causes of action." It seems to be 
grounded on the principle that, "when one of the parties to a contract 
cannot give his version of it, the other party thereto should not be per- 
mitted to testify in his own favor." Roberts v. Briscoe, 44 Ohio ,St. 
596, 601, 602, 10 N. E. 61. The adversary nature of the parties does 
not necessarily dépend upon whether they are arranged upon the same 
or opposite sides of the case. We think, however, that neither Davis 
nor Albert were adversary parties within the meaning of the statute. 
Davis' interests certainly did not conflict with those of the indorsers; 
his ultimate liability would be the same, whether or not the indorsers 
were held. As between themselves, the interests of the indorsers were 
presumably the same. I~Iad Albert testified in his own behalf, the ob- 
jection of incompetency would surely not hâve been good. It is diffi- 
cult to see how the resuit is changed by the fact that he was called for 
the plaintiff. 

[13,14] 6. Plaintiff called Davis as a witness and was permitted, 
against objection, to show that he had made to plaintiff's counsel state- 
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ments contradictory of his évidence on the trial and favorable to plain- 
tiff. This impeaching évidence was limited by the charge to its efïect 
upon the credibility of the witness, with express instructions that it 
could not be regarded "as establishing the facts." The prominent basis 
of the criticism is that plaintifï should not be permitted to impeach the 
credibility of its own witness. 

Plaintiff relies upon section 11497 of the Ohio Code, which permits 
the examination of an adverse party "as if under cross-examination," 
and provides that "the party calling for such examination shall not 
ihereby be concluded, but may rebut by counter testimony." 

The rule recognized by the Suprême Court of the United States (so 
far as seems applicable hère) is that in the absence of statute, while a 
party calling a witness may be permitted, in case of surprise, to ques- 
tion the witness as to inconsistent statements previously made by him, 
for the purpose of refreshing his recollection and inducing him to cor- 
rect his testimony, it was not permitted at common law to discrédit the 
testimony of one's own witness by showing his contradictory state- 
ments. Hickory v. United States, 151 U. S. 303, 308, 309, 14 Sup. Ct. 
334, 38 Iv. Ed. 170; Putnam v. United States, 162 U. S. 687, 691, et 
seq., 16 Sup. Ct. 923, 40 L. Ed. 1118. Such is the rule asserted by the 
Suprême Court of Ohio. Hurley v. State, 46 Ohio St. 320, 21 N. E. 
645, 4 L,. R. A. 161. The Ohio statute does not in terms give the right 
to discrédit by proof of contradictory statements, but only to "rebut by 
counter testimony." This was permissible, even as to one's own wit- 
ness, without the statute. Hurley v. State, supra ; Hickory v. United 
States, supra; Putnam v. United States, supra. We are cited to no 
décision of the Ohio courts construing the statutory expression "may 
rebut by counter testimony" ; and in the absence of such construction 
we are disposed to think that it gives the right only to rebut the testi- 
mony of the witness by showing the facts to be otherwise than stated 
by him, but not to discrédit him by proof of his own contradictory state- 
ments. 

We thus find it unnecessary to détermine whether Davis was an 
adverse party within the meaning of the statute, or whether the statute 
is binding upon the fédéral courts. 

The judgment of the District Court is reversed, with costs, and the 
record remanded to that court, with directions to award a new trial. 



NORTHWESTERN TERRA COTTA 00. v. CALDWELL et al. 

(Circuit Court of Appeals, Eighth Circuit. .Tune 19, 1916.) 

No. 4521. 

1. CoKTBACTS <®=5284(1) — Building Contract— Submission to Abchitect— 
Décision. 

Ttie fact that the arehitect for a courthouse woulcl hâve decided that 
the coping should be of the sanie materlal as the llntels is not équivalent 
to the submission of the question to him and his aetual décision upon it, 

<S=3For other cases see same topic & KBY-NUMBBR in ail Key-Numberea Digests & Indexes 
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as called for by tlie contract between tlie gênerai contractors and tlic 
contractor for the terra eotta work. 

[Ed. Note.— For otlier cases, see Contracts, Cent. Dig. § 1303 ; Dec. Dig, 

<S=52S4(1).] 

2. Bonds <S=135— Enfoecemext. 

Bojids, otlier than peual, providing for a flxed liability upon condition, 
on bi'each thereof will be enforced, not according to their literal interpré- 
tation, but for the amount of actual damages, 

[Ed. Notes.— For other cases, see Bonds, Cent. Dig. §§ 241, 243, 250 ; Dec. 
Dig. <S==>Ig5.] 

3. MoKTGAGEs <S==>137— Enfokcement. 

Mortgages, in form conveyanees of property upon condition, are not 
enforced to the letter, but simply as security for the amount due. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 270-276 ; Dec. 
Dig. <©=»137.] 

4. Damages <S=>7S(2) — Liquidated Damages— Penalty. 

The mère use of the ternis "penalty," "forfeiture," "liquidated damages," 
or "stipulated damages" is not coiiclusive as to whether a contract pro- 
vides for liquidated damages or a penalty. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 157; Dec. Dig. 
■©=78(2).] 

5. Courts ®=392— Opinion— General Expressions — Dicta. 

General expressions in every judicial opinion are to be taken in connec- 
tion with the case in which tliey are used, and, if they go beyond, may 
be respected, but should not control the .judgment in a subséquent suit 
when the very point is presented for décision. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 335; Dec. Dig. 
©=392.] 

6. Sales €=>55— Constkuction of Contracts— Law Governino. 

A contract, expressly providing that it was not a building contract, but 
for the furnishing of materials to be used in performing a building con- 
tract, and that the same should be furnished and delivered f. o. b. the cars 
in Chicago, will be eonstnied according to tlie laws of Illinois. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 2, 153; Dec. Dig. 
®=>55.] 

7. Courts i®=33G5— Fédéral Courts— Force of State Décisions. 

In eonstruiug a contract for the furnishing of building materials to 
gênerai contractors for a courthouse, décisions of the state courts, though. 
not conclusive, will be persuasive. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 050 ; Dec. Dig. <Ss= 
365.] 

8. Damages <S::=78(7) — Liquidated Damages— Penalty. 

The provision that should the contract be uncompleted at a fixed date, 
the contractor should pay $50 liquidated damages for each day's delay, 
but should it be conipleted before such date, should reçoive $50 per day 
bonus, was not for liquidated damages, but for a i)enalty, in a contract 
to furuish, according to detailed plans, $13,000 worth of ornamental terra 
eotta whlch had to be numufactured specially for the purpose, to the gên- 
erai contractors for a courthouse. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 1C3; Dec. Dig. 
©=78(7).] 

0. Contracts ®::^294— Contract to Furnisii Material — Substaktial Com- 

PLIANOE. 

Wiiere a contractor to furnish terra eotta to the gênerai contractors for 
a courthouse ])erfornied 09% per cent, of the agreement, failing only to 

(gssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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furnish ttie lintels, as to whlch there was a dispute regarding the mate- 
rial, there was a substantial compUance with the contract. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1352, 1357- 
1361; Dec. Dig. ®=>294.] 

Hook, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Nebraska; Thos. C. Munger, Judge. 

Suit by the Northwestern Terra Cotta Company against George W. 
Caldwell and others. To review a judgment for défendants, plaintiff 
brings error. Case reversed and remanded, with directions to set 
aside the verdict and grant new trial. 

E. H. Scott, of Omaha, Neb. (E. F. Crofoot and W. C. Fraser, both 
of Omaha, Neb., on the brief), for plaintiff in error. 

J. A. C. Kennedy, of Omaha, Neb. (T. J. Mahoney, of Omaha, Neb., 
on the brief), for défendants in error. 

Before HOOK and SMITH, Circuit Judges, and REED, District 
Judge. 

SMITH, Circuit Judge. George W. Caldwell and Lester Draine, as 
copartners under the name of Caldwell & Drake, entered into a con- 
tract for the construction of a new courthouse at Omaha, Neb., and 
gave a bond to the county dated April 10, 1909, with the Fidelity & 
Deposit Company of Maryland as surety which provided: 

"Now the condition of thls obligation is such that if the above bounden Cald- 
well & Drake shall pay off and discharge ail debts due to subcontractors, la- 
borers and mechanics and ail debts of every nature due for labor and material 
used in and about said building in the performance of said contract * * * 
then the above obligation to be void, otherwise to be and remain in full force 
and effect." 

The building was to be of stone, with certain terra cotta trimming, 
and Caldwell & Drake let the contract to furnish the terra cotta to 
plaintiff for $13,000, and the Fidelity & Deposit Company of Mary- 
land signed as surety a separate bond to the Northwestern Terra Cotta 
Company for the payment of the amount of said contract by Cald- 
well & Drake. The contract between the plaintiff and the défendants 
Caldwell & Drake for the terra cotta work stipulated that the plaintiff 
should be designated as the contracter, and Caldwell & Drake should 
be designated as the owners and contained the f oUowing provisions : 

"Article I. The contractors shall and will provide ail the materials and per- 
form ail the work for the furnishing and delivering f. o. b. cars Chicago, with 
allowance of freight to Omaha, for the architectural terra cotta for the Doug- 
las county courthouse to be erected at Omaha, Neb., as shown on the drawings 
and described in the spécifications prepared by John Latenser, arehitect, which 
drawings and spécifications become hereby a part of this contract. 

"Art. II. It is understood and agreed by and between the parties hereto 
that the work Included in this contract is to be done under the direction of 
the said architects and that their décision as to the true construction and 
meaning of the drawings and spécifications shall be final. * * » 

"Art. V. Should the contractors at any time refuse or neglect to supply a 
sufflciency of properly skilled workmen, or of materials of the proper quality 
or fail in any respect to prosecute the work with promptness and diligence, 
or fail in the performance of any of the agreements herein contained, such re- 
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fusai, negleet or failure being certifled by tlie architects, the owners shall be 
at libertj', after three weeks writtea notice to the contractors, to provlcle any 
such labor or materlals, and to deduct the cost thereof from any money then due 
or thereafter to become due to the contractors under this contract ; and if the 
architects shall certify that such refusai, neçlect or failure is sufficient ground 
for such action, the owners shall also be at liberty to terminate the employ- 
ment of the contractors for the said work and to enter upon the premises and 
take possession, for the purpose of completing the work Included under this 
contract, of ail materlals, tools and appliances thereon, and to employ any 
other person or persons to finish the work, and to prortde the materials there- 
f or ; and in case of such discontlnuànce of the employment of the contractors 
they shall not be entitled to recelve any further payaient under this contract 
until the said work shall be wholly flnlshed, at which time. If the nnpaid bal- 
ance of the amount to be paid under this contract shall exceed the expense in- 
curred by the owners in flnlshing the work, such excess shall be pald by the 
owners to the contractors ; but if such expense shall exceed such unpaid bal- 
ance, the contractors shall pay the différence to the owners. The expt>nse In- 
curred by the owners as herein provided, either for furnishing materials or 
for flnishing the work, and any damage incurred through such default, shall 
be audited and certifled by the architects whose certlficate thereof shall be 
conclusive upon the parties. 

"Art. VI. The contractors shall complète the several portions and the whole 
of the work comprehended in this agreement by and at the time or tlmes here- 
Inafter stated, to wit: They shall begln dellvery on cars Chicago of the first 
material requlred for the building on or before October 10, 1910, and shall 
foUow up with further shlpments so as to complète the entire work on or be- 
fore October 25, 1910. 

"Should the contractor fail to complète said work by and at said time, he 
shall pay to the owner liquidated damages of flfty [ — ] (ÇôO.OO) for eaeh and 
every day after October 25th, 1910, and the owner shall pay to the contractor 
a bonus of flfty dollars (îSôO.OO) for each and every day the said work is com- 
pleted prier to October 25th, 1910. 

"Art. VII. Should the contractors be delayed in the prosecution or comple- 
tlon of the work by the act, negleet or default of the owners, of the architects, 
or of any other contractors employed by the owners upon the work, or by any 
damage càused by flre or other casualty for which the contraetoi-s are not re- 
sponsible, or by eombined action of workuien in no wise caused by or resulting 
from default or collusion on the part of the contractors, then the time herein 
fixed for the completion of the work shall be extended for a period équivalent 
to the time lost by reason of any or ail the causes aforesaid, which extended 
period shall be determined and flxed by the architects ; but no such allowance 
shall be made unless a claim therefor is presented in writing to the architects 
within forty eight hours of the occurrence of such delay. 

"Art. VIII. The owners agrée to provide ail labor and materials essential 
to the conduct of this work not Included in this contract In such manner as 
not to delay its progress, and in the eyent of failure so to do, thereby causing 
loss to the contractors, agrée that they will reimburse the contractors for such 
loss; and the contractors agrée that if they shall delay the progress of the 
work so as to cause loss for which the owners shall become liable, then they 
shall reimburse the owners for such loss. 

"Should the owners and contractors fail to agrée as to the amount of loss 
comprehended in this article, the détermination of the amount shall be referred 
to arbitration as provided in article XII of this contract." 

"Art. XII. In case the owners and contractors fail to agrée in relation to 
matters of payment, allowances or loss referred to in Articles III or VIII of 
this contract, or should either of them dissent from the décision of the archi- 
tects referred to in Article VII of this contract, which dissent shall hâve been 
filed in writing with the architects within ten days of the announcement of 
such décision, then the matter .shall be r^eferred to a board of arbitration to 
eonsist of one person selected by the owners, and one person selected by the 
contractors, thèse two to sélect a thlrd. Tlie décision of any two of this board 
shall be final and binding on botli parties hereto. Each party hereto shall 
pay one-half of the expense of such référence." 
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The contract contained no spécial désignation of the amount of 
terra cotta to be furnished except by référence to the plans and 
spécifications. A controversy arose between Caldwell & Drake and 
the Northwestern Terra Cotta Company as to just what terra cotta 
was to be furnished under the contract. The parties agreed that it 
called for sufifîcient for the cornice below the coping, and Caldwell 
& Drake claimed it included the coping and certain lintels upon the 
tower. The Northwestern Terra Cotta Company claimed that neither 
the coping nor lintels was embraced in the contract. The property 
which both sides agreed was covered by the contract was ail manufac- 
tured and ready to be shipped and cars ordered by October 25, 1910. 
Caldwell & Drake, after the making of the contract, requested that 
shipments be made over the Chicago Great Western Railroad. The 
Northwestern Terra Cotta factory was on the line of the Chicago & 
Northwestern Railway, and compliance with the request of Caldwell 
& Drake to ship over the Chicago Great Western caused the slight 
delay beyond the date mentioned in the contract. The shipments were 
in five cars, and were actually made, two cars on October 26th, one 
on October 27th, one on October 29th, and one on November 2d, and 
ail reached Omaha before they were needed in the construction of the 
building. There was some confusion in the plans and spécifications 
as to what material the coping and lintels were to be of. One of 
the plans, Exhibit 4, shows the lintels of brick and the coping of stone. 
Another of the plans, Exhibit 5, does the same. Another plan, Ex- 
hibit 6, shows the coping as terra cotta, but indicates nothing as to 
the lintels. A fourth plan, Exhibit 7, shows the lintels in terra cotta, 
and shows nothing as to the coping. It appears to be agreed that the 
question as to the lintels was submitted to the architect as provided 
in article II of the contract, and he held that they were of terra cotta, 
but permission was given to use stone, and by agreement of the parties 
stone was used by Caldwell & Drake. This was donc at a cost of 
$41.06. No question was ever submitted to the architect, as provided 
in the contract, as to the coping, but he testified : 

"I did not make a décision whether or not the coping should be of terra 
cotta or of stone, but if the matter liad been presented to me, my position 
would ha.ve been the same as on the lintels." 

The coping of the cornice was put on of stone at a cost of $294.10. 

[1] The District Court decided the case entirely on the failure to 
f urnish the lintels, and there seems to^ be no doubt this was correct, 
as the fact that the architect would hâve decided the question in a 
particular way is not équivalent to its submission to him and his 
actual décision upon the question. It is agreed that Caldwell & Drake 
were entitled to crédit for cash paid either as freight or direct to 
the Northwestern Terra Cotta Company for $9,920.74. They were 
further entitled to crédit for $7.20 for recutting some of the terra 
cotta. Stone cost more than terra cotta, but in the bill the North- 
western Terra Cotta Company gave Caldwell & Drake crédit on ac- 
count of the lintels for $50. This makes the total crédit upon the 
purchase price of $13,000 amount to $9,977.94, and leaves a balance of 
$3,022.06, with interest according to the terms of the contract, due 
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the Northwestern Terra Cotta Company. Caldwell & Drake and the 
Fidelity & Deposit Company of Maryland filed counterclalms imder the 
article VI of the agreement for $50 per day as Hquidated damages 
from October 25, 1910, to January 12, 1911, when it was conceded 
the liability terminated by a fire at the works of the Northwestern 
Terra Cotta Company. The District Court found they were not en- 
titled to recover such damages under the rule laid down in 25 Am. 
& Eng. Enc. of Law (2d Ed.) 524, that: 

"It is also a generally prevaillng rule that where there are two or more de- 
fendants Jointly sued by the plaintifl, one or more of such défendants less 
than ail cannot set oflf a debt due from the plaintiff to him or them only" 

— and the citation in the same connection that in such cases one 
défendant cannot recover affirmatively upon a counterclaim, and held 
that, although there was due Caldwell & Drake upon the counterclaim 
$3,950 as Hquidated damages, they could not recover the différence 
between this sum and $3,022.06, but sustained a motion to direct a 
verdict for the défendants, and the jury was accordingly directed to 
find for the défendants, and returned a verdict as directed, and judg- 
ment was rendered upon the verdict, and the original plaintiff sued out 
this writ of error. 

The décision of the District Court was based largely upon Sun 
Printing & Publishing Association v. Moore, 183 U. S. 642, 22 Sup. 
Ct. 240, 46 L,. Ed. 366, but before considering and analyzing that case, 
it is well to refer to a few earlier cases in the Suprême Court on the 
subject. 

[2, 3] There are numerous cases in which the law does not enforce 
contracts according to their literal interprétation. This is true gen- 
erally of bonds, other than pénal ones, which usually provide for a 
fixed liability upon condition, but upon condition broken the law en- 
forces, not the contract according to its literal interprétation, but for 
the amount of the actual damages. The same is true of mortgages 
which in form are conveyances of the property upon condition, but 
which are not enforced in modem times to the letter, but simply as 
the security for the amount due. In référence to statutes it is said : 

"A court Is not always conflned to the written word. Construction some- 
times is to be exercised as well a,s Interprétation. And 'construction is the 
drawing of conclusions respecting subjeets that lie beyond the direct expres- 
sion of the text from éléments known from and given in the text — conclusions 
which are in the splrit, though not within the letter of the text.' Lieber, 56." 
United States v. Farenholt, 206 U. S. 220, 229, 27 Sup. Ct. 629, 631 [51 L. Ed. 
1036]. 

[4] If this be applicable to contracts, then the rules as to other 
than pénal bonds and as to mortgages involve construction rather than 
interprétation, and the same is true of contracts which it is claimed 
contained latent ambiguities as to whether they provided for Hquidated 
damages or a penalty. It is settled by abundant aùthorities that the 
mère use of the terms "penalty," "forfeiture," "hquidated damages," 
or "stipulated damages," is not conclusive as to the true construction. 
United States v. Bethlehem Steel Co., 205 U. S. 105, 120, 27 Sup. 
Ct. 450, 51 L. Ed. 731; 5 Words and Phrases, 4179; 3 Words and 
Phrases (2d Séries) 150. 
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In Tayloe v. Sandiford, 7 Wheat 13, 15, 5 L. Ed. 384, Chief Jus- 
tice Marshall said: 

"Is the sum of $1,000 mentioned in the agreement of the 13th of May, to be 
eonsidered as a penalty, or as stlpulated damages? The words of the réserva- 
tion are, 'The said house to be completely flnished on or before the 24th day 
of December next, under the penalty of $1,000 in case of failure.' In gênerai, 
a sum of money, in gross, to be paid for tlie nonperformance of an agreement, 
is eonsidered as a penalty, the légal opération of which is to cover the dam- 
ages which the party, ia whose favor the stipulation is made, may hâve sus- 
tained from the breach of contract by the opposite party. It will not, of 
course, be eonsidered as llquidated damages ; and it will be incumbent on the 
party who claims them as such to show that they were so eonsidered by the 
contracting parties. Much stronger is the inference In favor of its being a 
penalty when it is expressly reserved as one. The parties themselves de- 
nominate it a penalty ; and it would recjuire very strong évidence to authorlze 
the court to say that their own words do not express their own intention. 
Thèse writings appear to hâve been drawn, on great délibération; and no 
slight conjecture would justlfy the court in saying that the parties were mis- 
taken in the import of the terms they hâve employed." 

In Van Buren v. Digges, 11 How. 461, 13 L. Ed. 771, it was held 
that if a contract for the construction of a house provided that if the 
house was not flnished by a certain day a déduction of 10 per cent, 
from the price should be made, the contract provided for a penalty, 
and évidence ofïered to prove that this forfeiture was intended as 
liquidated damages was properly rejected. See Clark v. Barnard, 108 
U. S. 436, 2 Sup. Ct. 878, 27 L. Ed. 780. 

In Hart v. Pennsylvania Railroad Co., 112 U. S. 331, 5 Sup. Ct. 

151, 28 L,. Ed. 717, the plaintifï shipped fîve horses and other prop- 

erty from Jersey City to St. Louis. The bill of lading recited: 

"That the carrier assumes a liabllity on the stock to the estent of the 
foUovving agreed valuatlon: If horses or mules not exceeding two hundred 
dollars each." 

The court held this was a contract for stipulated damages, and 
no more could be recovered. The Congress (Act March 4, 1915, c. 
176, 38 Stats. 1197) declared ail such contracts void. It may not be 
amiss to say that a number of states hâve b}' statute, with varions Hmita- 
tions or modifications, declared liquidated damage contracts void. 

In Watts V. Camors, 115 U. S. 353, 6 Sup. Ct. 91, 29 L. Ed. 406, 
by a charter party it was stipulated : 

"To the true and faithful performance of ail and every of the foregolnK 
agreements we, the said parties, do hereby bind ourselves, our heirs, execu 
tors, admlnistrators and assigns, and also the said vessel, freight, tackle and 
appurtenances, and the merchandise to be laden on board, each to the other, 
in the pénal sum of estimated amount of freight." 

The estimated amount of freight was $20,872.50. It was held clear- 
ly not a stipulation for liquidated damages. 

In Bignall v. Gould, 119 U. S. 495, 7 Sup. Ct. 294, 30 L. Ed. 491, a 
bond was given in the pénal sum of $10,000 liquidated damages, con- 
ditioned that if said parties should, within a year, acquit, release, and 
discharge the said Moses C. Bignall of ail and singular the debts and 
claims aforesaid by a good and sufficient release in writing, then this 
234 F.— 32 
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obligation to be void ; otherwise it shall remain in full force and virtue. 

The court affirmed a judgment for 1 cent upon the bond saying- 

"By the rules now established, at la.w as well as in equity, the sum ol" 
$10,000, named in this bond, is a penalty only, and not liquidated damages." 

We come now to Sun Printing & Publishing Ass'n v. Moore, 183 
U. S. 642, 22 Sup. Ct. 240, 46 h. Ed. 366. In that case a yacht had 
been chartered by the managing editor of the Sun for the purpose 
of collecting news in the vicinity of Cuba during the war with Spain. 
The first contract was made on April 1, 1898, and was for two months, 
but by a new contract this was extended to six months. Early in Sep- 
tember, 1898, the yacht was wrecked, becoming a total loss. Mr. 
Justice White, now Chief Justice, delivered the opinion of the court. 
The agreement contained thèse provisions : 

That the hirer should keep 

"said yacht in repair and to pay ail its running expenses, and to surrender 
said yacht wlth ail its gear, furniture and tackle at the expiration of this 
contract to the owner or bis agent * * * in as good condition as at the 
start, fair wear and tear from reasonable and proper use alone excepted" 

— and that the hirer 

"shall be liable and responsible for any and ail loss and damage to huU, ma- 
chinery, eqiuipment, tackle, spars, furniture or the like." 

"That for the purpose of this cliarter the value of the yacht shall be con- 
sidered and taken at the sum of seventy-five thousand dollars ($75,000.00)." 

"That in the event of the f allure of the hirer to retum and surrender the 
said yacht to the owuer as herelnbefore provided, the hirer shall be charged 
demurrage and pay demurrage to the owner at the rate «f flve hundred dol- 
lars (ifSOO.OO) per day for each and every day's détention." 

The court held the first two provisions imposed upon the hirer, not 
a liability for négligence, but an absolute liability to return the yacht 
in good order, and of course with that we hâve nothing to do. It 
then held that the parties had agreed on the value of the yacht, and of 
course, in tire absence of fraud or the like, that fixed the amount of 
the liability of the hirer. 

[5] In ail this there is nothing throwing any light upon the question 
now under considération, but certain language is used by Mr. Justice 
White in his very able opinion, which it is claimed applies to the 
case at bar. In vievv of the learning displayed in the opinion it is 
with some hesitancy that we call attention to the fact that gênerai 
expressions in every opinion are to be taken in connection with the 
case in which those expressions are used. If they go beyond the case, 
they may be respected, but ought not to control the judgment in a 
subséquent suit when the very point is presented for décision. Cohens 
V. Virginia, 6 Wheat. 264, 398, 5 L. Ed. 257; King v. Pomeroy, 58 
C. C. A. 209, 216, 121 Fed. 287, 294; Traer v. Fowler, 75 C. C. A. 
540, 547, 144 Fed. 810, 817; Mason City & Ft. D. R. Co. v. Wolf, 
78 C. C. A. 589, 596, 148 Fed. 961, 967; Schaap v. United States, 
127 C. C. A. 415, 210 Fed. 853; Joplin Mercantile Co. v. United States, 
131 C. C. A. 160, 213 Fed. 926. 

In the case under considération, Sun Printing & Publishing Ass'n 
V. Moore, 183 U. S. 642, 22 Sup. Ct. 240, 46 h. Ed. 366, if suit had 



NOEXHWESTEBBT TEEEA COTTA CO. V, CALDWELL 499 

been delayed for substantially 10 years, the usual period of limitations 
on written contracts, and the owner of the yacht had then brought 
suit for $500 a day, or for $1,750,000, under the demurrage clause 
noticed, and the court had held that he was entitled to recover in that 
amount for the use of a yacht worth $75,000, the case would hâve been 
quite in point, but that question was not raised. 

In United States v. Bethlehem Steel Co., 205 U. S. 105, 27 Sup. 
Ct. 450, 51 L. Ed. 731, it was held that where a contract was let by 
the government to construct gun carriages it was admissible to show 
that before the contract was made negotiations had taken place be- 
tween the government and the steel company with référence to the 
speed at which the carriages would be furnished for prospective use in 
the Spanish war. The government had advertised for propositions 
for six disappearing gun carriages. The company had put in four 
distinct bids, one at $31,000 each to be delivered within six months, a 
second at $33,000 each, the first to be delivered in five months, and 
one every month thereafter, the third at $35,000 each, the first to be 
delivered within four months, the second within five months, the re- 
mainder at the rate of three every two months thereafter, the fourth 
at $36,000 each, the first in four months, the second in five months, and 
the remainder at the rate of two every month thereafter. The contract 
was let substantially on the fourth proposition at the highest price 
naraed. It provided that if any carriage was not delivered at the time 
specified, there should be deducted in the discrétion of the Chief of 
Ordnance $35 per day from the price to be paid therefor for each 
day of delay in delivering each carriage. This was based upon an 
averaging of the increased cost for speed. The provision in the con- 
tract was not upon its face ambiguous, but the court approved the 
taking of ail this évidence as to prior negotiations to détermine whether 
the contract was for liquidated damages or a penalty. See United 
States v. United Engineering Co., 234 U. S. 236, 34 Sup. Ct. 843, 58 
L. Ed. 1294; Stone, Sand & Gravel Co. v. United States, 234 U. S. 
270, 34 Sup. Ct. 865, 58 L. Ed. 1308 ; and Maryland Dredging & Con- 
tracting Co. v. United States, 241 U. S. 184, 36 Sup. Ct. 545, 60 L. 
Ed. 945. Thèse being substantially ail the décisions by the Suprême 
Court, we turn to the décisions of this court. 

In Brooks v. City of Wichita, 52 C. C. A. 209, 114 Fed. 297, the 
Wichita Railway, Light & Power Company entered into a contract with 
the city of Wichita by which it agreed to furnish the city with 150 
2,000 candie power, lights and hâve the same in opération by April 1, 
1899, and then provided : 

"And It Is further agreed that In the event that the sald flrst party shall 
fall to furnish and put in opération for the use of the said city the one hun- 
dred and fifty (150) arc lights before referred to by the flrst day of April, 1899, 
then it Is agreed that the said first party is to forfeit and pay to said second 
party, as liquidated damages, and not as a penalty, the sum of ten thousand 
($10,000) dollars now on deposlt with the city treasurer of the city of Wi- 
chita. It is further agreed that the ten thousand dollars ($10,000) Is to be 
treated as liquidated damages in case of a breach of this contract, for the 
reason that the actual damages sustained by the said dty in case of a 
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breach of tMs contract canuot be defînitely or accurately estimated or com- 
puted." 

It was held this was a contract for liquidated damages and it was 
enforced accordingly. 

In Pressed Steel Car Co. v. Eastern Ry. Co., 57 C. C. A. 635, 121 
Fed. 609, this court held that a contract for the furnishing of 400 
Steel hopper ore cars and for the payment by the vendor of $5 a day 
for each car not delivered by the time specified could be enforced as 
a contract for liquidated damages and not a penalty, and held the steel 
Company was not liable for any time that its delay was excusable un- 
der the contract. 

In Manhattan Life Insurance Company v. Wright, 61 C. C. A. 138, 
126 Fed. 82, it was held that where one borrowed money upon his life 
insurance upon the security of a policy having a, large paid-up value, 
and his note contained a stipulation that : 

"If this note is not paicl when due the said policy is void and the Manhattan 
Life Insurance Company is hereby expressly released from any liability, clalm 
or demand" 

— an action to redeem would lie long after the maturtty of the note, 
and that the provision for forfeiting the policy was void. See United 
Shoe Machinery Co. v. Abbott, 86 C. C. A. 118, 158 Fed. 762; Turner 
V. City of Fremont, 95 C. C. A. 455, 170 Fed. 259. 

In McCall v. Deuchler, 98 C. C. A. 169, 174 Fed. 133, this court, 
composed of three judges, ail of whom are now judges of the court, 
held that a clause in the contract for the sale of f ashion sheets, that : 

"If either of us shall intentionally break this contract, or shall refuse or 
fail promptly to perform the same after two weeks' notice in writing given 
by the other, then the other of us shall hâve the rlght to exercise the option 
of being released from ail future obligations under it, and to recover and recelve 
as liquidated damages, and not as a penalty, a sum equal to the agreed charge 
for fashion sheets durlng the entire term of this contract. Failure to require 
compliance with the strict letter of this contract order shall not forfeit nor 
préjudice any right thereunder, nor constitute a waiver thereof" 

- — did not provide for liquidated damages, and the court called atten- 
tion to the fact that Sun Printing & Publishing Ass'n v. Moore, 
183 U. S. 642, 22 Sup. Ct. 240, 46 L. Ed. 366, was a case of an agreed 
valuation of property. See Union Pacific R. Co. v. Mitchell-Critten- 
den Tie Co., 111 C. C. A. 396, 190 Fed. 544. 

In C, B. & Q. Ry. Co. v. Dockery, 115 C. C. A. 173, 195 Fed. 221, 
we held that where there were several agreements in a contract the 
damages for nonperformance of some of which are readily ascertaina- 
ble and for others not, and one sum is named as damages for breach 
of any of them, the sum will be regarded as a penalty for the breach 
of any single stipulation. See Bankers' Surety Co. v. Elkhorn River 
Drainage Dist., 130 C. C. A. 650, 214 Fed. 342. Thèse are substantially 
ail the décisions of this court, and, not finding any cases on ail fours 
with this one, we turn to the décisions in other circuits for those cases 
most nearly in point. 

The case of Gay Manufacturing Co. v. Camp, 13 C. C. A. 137. 65 
Fed. 794; Id., 68 Fed. 67, 15 C. C. A. 226, was declared by the Su- 
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preme Court in Sun Printing & Publishing Ass'n v. Moore, supra, 
to be wrong in principle, and not sustained by the authorities. It 
therefore requires no further considération. 

The same is true of Chicago House Wrecking Co. v. United States, 
45 C. C. A. 343, 106 Fed. 385, 53 L. R. A. 122. 

The case of East Moline Co. v. Weir Plow Ce, 37 C. C. A. 62, 95 
Fed. 250, announced the same ruie subsequently announced by this 
court in C, B. & Q. Ry. Co. v. Dockery, 115 C. C. A. 173, 195 Fed. 
221. 

In Wood et al. v. Niagara Falls Paper Co., 58 C. C. A. 256, 121 
Fed. 818, turbines were to be furnished and an agreement made that 
the contractOT would pay $50 a day after October 1, 1896, for each 
day's delay in delivering each turbine. This was a contract for liqui- 
dated damages, and it was held the same could be recovered entirely 
independent of actual damages. It will be noticed that while the 
contract was for two turbines, the stipulation was in efifect separate 
as to each, so that the damages were proper only upon a total failure 
to deliver each turbine. A somewhat différent question would hâve 
arisen if the stipulation was that until the final completion of the 
entire contract, and while using one of the turbines, the sum of $100 
a day could be recovered, thus making the damages the same for 
the total failure to furnish any turbines and of the failure to furnish 
one. 

Stephens v. Phœnix Bridge Co., 71 C. C. A. 374, 139 Fed. 248, 
was a suit under a contract by the Phœnix Bridge Company to fur- 
nish material for the construction of a viaduct in the city of New 
York by a specified time, which had been let to Stephens. By this 
contract the bridge company stipulated that it was "to be subject 
to a penalty of one hundred dollars per day for any time beyond 
that day." This was held not a contract for liquidated damages. 

In Davis v. Alpha Portland Cément Co., 72> C. C. A. 388, 142 Fed. 
74, the cément company had contracted to sell 200,000 barrels of 
cernent to Davis and further that: "We will pay you 15c per bar- 
rel as liquidated damages for each and every barrel short of the two 
hundred thousand barrels." This was not only held to be a contract 
for liquidated damages, but exclusive of ail other damages. It will 
be observed that this was an agreement to pay 15 cents upon each 
barrel not delivered, not an agreement to pay a large sum per day 
for an indefinite time upon the failure to deliver any small portion of 
the cément. 

In Stephens v. Essex County Park Commission, 75 C. C. A. 60, 
143 Fed. 844, Stephens had contracted to construct two subways for 
the défendant, and by another contract had agreed to construct three 
shelters and one public lavatory. There was a stipulated damage 
clause for the payment of $25 for each day after the stipulated time 
for completion of the work. This claim was enforced. 

In Chapman Décorative Co. v. Security Mutual Life Ins. Co., 79 
C. C. A. 137, 149 Fed. 189, in the same court, the plaintiff brought 
suit for décorative work done for défendant in an office building 
in the main entrance and on the eighth floor. There was a provision 
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in the contract that there should be due and payable by tlie plain- 
tifif to the défendant as liquidated damages $50 a day for each and 
every day after March 15, 1905, that the same remains unfinished 
and incomplète. The plaintiff was held liable for the stipulated sum. 

While we hâve the highest regard for the judges who rendered 
thèse décisions, we think the holdings were in conflict with our hold- 
ing in C, B. & Q. Ry. Co. v. Dockery, 115 C. C. A. 173, 195 Fed. 
221, and East Moline Co. v. Weir Plow Co., 37 C. C. A. 62, 95 
Fed. 250, and O'Brien v. Illinois Surety Co., 121 C. C. A. 546, 203 
Fed. 436, and consequently we could not follow them. 

In Blodget v. Columbia Live Stock Co., 90 C. C. A. 237, 164 Fed. 
305, the lessee in an oil and gas lease agreed that if he failed to sink 
a well he would forfeit $1,500 as liquidated damages. It was 
properly held he became liable for that sum when he sunk no 
well at ail. This was clearly within the rule announced in Sun 
Printing & Publishing Ass'n v. Moore, 183 U. S. 642, 22 Sup. Ct. 
240, 46 h. Ed. 366, and United States v. Bethlehem Steel Co., 205 
U. S. 105, 27 Sup. Ct. 450, 51 L. Ed. 731. See Jefferson Plotel Co. 
V. Brumbaugh, 94 C. C. A. 279, 168 Fed. 867 ; Rasmussen v. Home 
Industry Iron Works, 117 C. C. A. 666, 199 Fed. 990, affirming The 
Colombia (D. C.) 197 Fed. 661. 

In O'Brien v. Illinois Surety Co., 121 C. C. A. 546, 203 Fed. 436, 
the lessee gave a bond of $5,000 that he would erect during the first 
year a brick building of firepi'oof construction, substantial and modem 
in ail respects, not less than two stories in height, having a frontage 
of not less than 60 feet and a depth of not less than 50 feet, the 
front to be of pressed brick, with stone trimmings. The bond also 
provided that ail building laws would be observed, and no mechanics' 
or material liens should exist against the building. The lessee did 
nothing, and suit was brought for the penalty of the bond. The court 
announced the same rule promulgated by this court in C, B. & Q. 
R. Co. V. Dockery, 115 C. C. A. 173, 195 Fed. 221, and in East Moline 
Co. V. Weir Plow Co., 37 C. C. A. 62, 95 Fed. 250. Judge Denison, 
speaking for the court, said : 

"The first condition, tlie érection of the building, permitted a great variety 
of breaches, which mlght liave ranged from the total absence of any building 
ail the way down to some sllght deflciency In form or size or trimmings. It 
is not to be supposed that the parties contemplated the payment of $5,000 if 
the builder used plain brick, instead of pressed brick, on the front, and the 
payment of the same amount if there was no building at ail. The sum named 
in the bond waa clearly a penalty, Intended to indemnify O'Brien against such 
damages as the law might déclare owlng to him for any breach of any condi- 
tion of the bond." 

See Coal & Iron Ry. Co. v. Reherd, 123 C. C. A. 155, 204 Fed. 859. 

In Bedford v. Miller, 129 C. C. A. 44, 212 Fed. 368, it was held 
that where a subcontractor gave a bond with a $50 a day liquidated 
damage clause, and it appeared that the contractor had given a sim- 
ilar contract to the government, and the condition in the subcon- 
tractor's bond was in part to protect him on his bond to the United 
States, and the government released him from his liability, no re- 
covery coukl be had as liquidated damages, but only actual damages. 
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Sce Board of Commerce of Ann Arbor v. Security Trust Co,, 140 
C. C. A. 486, 225 Fed. 454; Atlantic City v. Warren Bros. Co. et 
al., 141 C. C. A. 202, 226 Fed. 372 ; Fleischman v. Rahmstorf, 141 
C. C. A. 273, 226 Fed. 443. None of the authorities cited seem to be 
conclusive of the case at bar. 

[6] The contract in question expressly provided it was not a build- 
ing contract, but for the furnishing of materials to be used in per- 
forming a building contract, and that the same should be furnished 
and delivered f. o. b. the cars in Chicago. Under such a contract it 
would be construed according to the laws of Illinois. Cox v. United 
States, 6 Pet. 170, 203, 8 L. Ed. 359; Boyle v. Zacharie, 6 Pet. 635, 
644, 8 Iv. Ed. 527; United States v. Daniel, 12 Pet. 30, 54, 9 L. Ed. 
989; Andrews v. Pond, 13 Pet. 64, 71, 10 L. Ed. 61; Musson v. 
Lake, 4 How. 262, 277, 11 E. Ed. 967; Cook v. Moffat, 5 How. 295, 
307, 12 E. Ed. 159; Brabston v. Gibson, 9 How. 262, 277, 13 L. Ed. 
131; Miller v. Tiffany, 1 Wall. 298, 310, 17 L. Ed. 540; Scudder 
V. Union National Bank, 91 U. S. 406, 412, 23 L. Ed. 245 ; Super- 
visors V. Galbraith, 99 U. S. 214, 218, 25 L. Ed. 410; Pritchard 
V. Norton, 106 U. S. 124, 1 Sup. Ct. 102, 27 L. Ed. 104; Washington 
Central Bank v. Hume, 128 U. S. 195, 207, 9 Sup. Ct. 41, 32 L. 
Ed. 370; Coghlan v. South Carolina Railroad Co., 142 U. S. 101, 12 
Sup. Ct. 150, 35 E. Ed. 951; Hall v. Cordell, 142 U. S. 116, 120, 
12 Sup. Ct. 154, 35 L. Ed. 956; Eondon Assurance v. Companhia 
De Moagens, 167 U. S. 149, 160, 17 Sup. Ct. 785, 42 L. Ed. 113; 
Mutual Eife Ins. Co. v. Phinney, 178 U. S. 327, 338, 20 Sup. Ct; 
906, 44 L. Ed. 1088 ; Bedf ord v. Eastern Building & Loan Ass'n, 181 
U. S. 227, 242, 21 Sup. Ct. 597, 45 E. Ed. 834. While the contract 
must therefore be construed according to the laws of Illinois, what 
laws? The statutes or the décisions of the court of last resort? 

In Swift V. Tyson, 16 Pet. 1, 17, 10 E. Ed. 865, Story, Justice, de- 
livering the opinion of the court, said : 

"But, admltting the doctrine to be fully settled In New York, it remains to 
be consldered whether It is obligatory upon thls court, if It differs from the 
principles cstablisbed in the gênerai commercial law. It is observable that 
the courts of New ïork do not found their décisions upon this point, upon 
any local statute, or positive, fixed, or ancient local usage; but they deduce 
the doctrine from the gênerai principles of commercial law. It is, however, 
contended, that the thirty-fourth section of Judiciary Act 1789, e. 20 [Comp. 
St. 1913, § 1538], furnlshes a rule obligatory upon this court to follow the 
décisions of the state tribunals in ail cases to which they apply. That section 
provides 'that the laws of the several states, except where the Constitution, 
treaties or statutes of the United States shali otherwise require or provide, 
shall be regarded as rules of décision, in trials at comnion law, in the courts of 
the United States, in cases where they apply.' In order to maintain the argu- 
ment, it is essential, therefore, to hold, that the word 'laws,' in this section, 
Includes within the scope of its meaning the décisions of the local tribunals. 
In the ordinary use of language, it will hardly be contended that the déci- 
sions of courts constitute laws. They are, at most, only évidence of what 
the laws are, and are not, of themselves, laws. They are often re-examined, 
reversed, and qualifled by the courts themselves, whenever they are found to 
be either defective, or ill-founded, or otherwise incorrect. The laws of a state 
are more \isually understood to mean the rules and enactments promulgated 
by the législative authority thereof, or long-established local customs having 
the force of laws. In ail the varlous cases, which hâve hitherto oome before us 
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for décision, this court hâve uniformly sunnosed that the true interprétation 
of the thirty-fourth section llmited its application to state laws, strictly 
local ; that is to say, to the positive statutes of the state, and the construction 
thereof adopted by tlie local tribunals, and to rights and titles to things hav- 
Ing a permanent locality, sueh as the riglits and titles to real estate, and other 
niatters immovable and intraterritorial in their nature and character. It 
never has been supposed by us that the section did apply, or was deslgned to 
apply, to questions of a more gênerai nature, not at ail dépendent upon local 
statutes or local usages of a flxed and permanent opération, as, for example, 
to the construction of ordlnary contracts or other written instruments, and 
espeelally to questions of gênerai commercial law, where the state tribunals 
are called upon to perform the like funrtions as ourselves; that is, to ascer- 
tain, upon gênerai reasoning and légal analogies, vi'hat is the true exposition 
of the contract or instrument, or ^vhat Is the just rule furnished by the i^rin- 
ciples of commercial law to govern the case." 

To the same effect are Railroad Co. v. Lockwood, 17 Wall. 357, 21 
L. Ed. 627; Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. 
Ed. 359; Baltimore & Ohio Railroad Co. v. Baugh, 149 U. S. 368, 13 
Sup. Ct. 914, 37 L. Ed. 772; Gardner v. Michigan Central Railroad 
Co., 150 U. S. 349, 14 Sup. Ct. 140, 2>7 L. Ed. 1107; Chicago, M. & St. 
P. Ry. Co. V. Solan, 169 U. S. 133, 18 Sup. Ct. 289, 42 E. Ed. 688; 
Kuhn V. Fairmont Coal Co., 215 U. S. 349, 30 Sup. Ct. 140, 54 L. Ed. 
228 ; Independent School Dist. v. Rew, 49 C. C. A. 198, 208, 1 1 1 Fed. 1, 
1 1, 55 L. R. A. 364 ; Guernsey v. Impérial Bank of Canada, 1 10 C. C. A. 
278, 280, 188 Fed. 300, 302, 40 E. R. A. (N. S.) 377; and Colorado 

Yule Marble Co. v. Collins, C. C. A. , 230 Fed. 78. With thèse 

cases in mind we hâve examined but hâve been unable to find any 
statutes of Illinois governing the construction of such a contract. Con- 
seqviently we conclude that the décisions of Illinois are not conclusive, 
but the Suprême Court of the United States in Sun Printing & Pub- 
lishing Ass'n v. Moore, 183 U. S. 642, 22 Sup. Ct. 24, 46 E. Ed. 366, 
said: 

"The character of the stipulation under con.sideration renders it unneces- 
sary to review in détail the décisions of the state courts. There is in them 
nrach contrariety of opinion on some phases of the doctrine, but our attention 
has not been called to any case which sustains the contention that a valua- 
tlon clause, such as that we are considering, contaiiied lu a contract made un- 
der eircumstances lilce those which existed when this contract was executed, 
must be disregarded despite the évident Intention of the parties to treat the 
sum named as estimated and ascertained damages for a breach of the cove- 
nant to return the yacht." 

[7] The décisions of no state can be conclusive on this court under 
the eircumstances, but such décisions will be persuasive. There are 
many hundreds, if not thousands, of state court décisions upon the 
question of whether a contract shall be construed as providing for 
liquidated damages or a penalty, and we cannot therefore review them 
ail, but must décide this case from our knowledge of the décisions 
cited and our gênerai knowledge of the décisions of other English 
and American authorities and we hold : 

[8] First, that the contract in question did not provide for liquidat- 
ed damages. We do this by analogy to the rule announced in C, B. 
& O. R. Co. v. Dockery, 115 C. C. A. 173, 195 Fed. 221, in this court, 
and East Moline Co. v. Weir Plow Co. (Seventh Circuit) Zl C. C. A. 
62, 95 Fed. 250, and O'Brien v. Illinois Surety Co. (Sixth Circuit) 121 
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C. C. A. 546, 203 Fed. 436, and the following state authorities : Heat- 
wole V. Gorrell, 35 Kan. 692, 12 Pac. 135, 137; Gower v. Saltmarsh, 
11 Mo. 271 ; Long v. Towle, 42 Mo. 545, 550, 97 Am. Dec. 355 ; Boul- 
ware v. Crohn, 122 Mo. App. 571, 99 S. W. 796, 800; Wilkinson v. 
Colley, 164 Pa. 41, 30 Atl. 286, 26 L. R. A. 114; Emery v. Boyle, 
200 Pa. 249, 49 Atl. 779, 780; Keeble v. Keeble, 85 Ala. 552, 5 South. 
149; Madler v. Silverstone, 55 Wash. 159, 104 Pac. 165, 166, 34 L. 
R. A. (N. S.) 1, and cases tliere cited. That is, when the contract was 
lo furnish almost innumerable articles, and not to build a building, it 
cannot be assumed that the parties meant to stipulate for the same 
damages for total failure to deliver any part of the goods and for a 
failure to deliver a single one of the innumerable articles to be deliv- 
ered. To hold otherwise would be to hold that the plaintifï was for- 
tunate in having the fire when it did, as Caldwell & Drake hâve alread> 
received $3,022.06 by the directed verdict below, but as their failure to 
recover more was upon a technical question of pleading, they would yet 
be entitled, for ought we know, to recover $927.94, but this is wholly 
due to the fire. From the évidence it was not until about February 17, 
1911, that Caldwell & Drake obtained the stone lintels, and but for the 
fire the recovery would hâve been for $1,800 more, or a total of $5,750 
for what? For the failure to deliver some lintels worth in stone $41.06 
and far less in terra cotta. If the coping was included, the damages 
would hâve been $8,000 for a trifling deficiency. 

[B] Second, the contract was in fact substantially complied with. 
We should hold, but for the architect's décision which was conclu- 
sive, that the contract was literally wholly complied with, but in any 
event it was complied with except as to the lintels which were in dis- 
pute. We must again impress that the plaintifï was a mère material 
contractor. It was not to install any of the property. Suppose the 
contract was to furnish 10,000,000 brick, and the plaintiff had substan- 
tiaHy furnished that number, but through inadvertence the delivery 
was 2 or 3 bricks short of the 10,000,000. Would that subject the 
plaintifï to $50 a day for an indefinite time? The contract hère in 
question was 99% per cent, performed, and as between holding that 
such was a substantial compliance with the contract and holding that 
for an absence of one-third of 1 per cent, in the materials furnished 
the plaintifï became liable for thousands of dollars, we would hâve 
no hesitancy, and would hold there was substantial compliance with 
the contract. 

Some reliance is placed upon the reciprocal character of the provision 
in question upon the fact that Caldwell & Drake agreed to pay the con- 
tractors a bonus of $50 for each and every day the work was completed 
prior to October 25, 1910. The contract was made on the lOth day 
of August, 1910. It provided for furnishing $13,000 worth of orna- 
mental terra cotta according to detailed plans. This had to be manu- 
factured specially for the job, and the contract provided for a bonus 
of $50 a day for each day the delivery was completed prior to October 
25th. It is manifest that such a contract could not be performed in 
much less time than that reserved, and there was an absolute limit on 
how far the $50 a day clause could run, namely to October 25th. As 
applicable hère the word "bonus" is defined by Webster as: "3. Money 
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paid in addition to a stated compensation." How can it be claimed 
that the agreement to pay a possible "bonus" for speed with a fîxed 
time for tlie bonus to cease throws any light upon an agreement to 
pay compensation for delay with no time for it to cease? Both sides 
rely upon this provision in the contract, but we are not able to see 
how the agreement to pay a bonus throws any light upon whether an- 
other daim is for liquidated damages or a penalty where a bonus is 
nowhere referred to. 

It has been seen how one of the décisions of the Suprême Court has 
been nullified by législation, and how several states hâve prohibited 
liquidated damage claims except under statutory limitations or with 
statutory modifications. To affirm this judgment would but increase 
the demand for additional législation of the same character. This is 
simply to be considered in passing upon questions not determined by 
the Suprême Court. 

Thinking that this décision in no way conflicts with any such déci- 
sions it would be unwise to extend any existing décisions to this case, 
and thereby work a revolting injustice, the case is reversed and re- 
manded, with directions to set aside the verdict and grant a new trial. 

HOOK, Circuit Judge (dissenting). The facts in this case are fevi', 
and I think the controlling principle of law has been definitely settled 
by the Suprême Court in Sun Printing & Publishing Ass'n v. Moore, 
183 U. S. 642, 22 Sup. Ct. 240, 46 L. Ed. 366, and United States v. 
Bethlehem Steel Co., 205 U. S. 105, 27 Sup. Ct. 450, SI L. Ed. 731. 

Caldwell & Drake had a contract to construct a public building. The 
Terra Cotta Company contracted to furnish them by a specified date 
ail the architectural terra cotta as described in drawings and spécifica- 
tions. They failed to do so. The subcontract provided that the Terra 
Cotta Company should hâve a bonus of $50 for each day they com- 
pleted their undertaking before the day specified, and, on the other 
hand, should pay as liquidated damages $50 for each day's default 
thereafter. It is this clause which my Brothers hold is not a contract 
for liquidated damages. The circumstances confronting the parties at 
the time — and they are determinative — seem to me to put the question 
beyond doubt. Default by the Terra Cotta Company might well hâve 
entailed such serions conséquences to the progress of the larger work 
that the case was essentially one for an agreed measure. It was not 
like a contract for a small amount of common material which might 
be bought any day in the market. The express provision for bonus 
for earlier fulfillment shows how important both parties regarded time, 
and no doubt the Terra Cotta Company would hâve been quick to claim 
the bonus had they earned it. The principle governing such cases was 
so definitely defined by the Suprême Court that I do not think we 
should décline to apply it as beyond the needs of the cases in which it 
was announced, if indeed we should feel free to do so in a case of 
greater doubt. 
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LAMSON CO. V. GILMAN. 

(Circuit Court of Appeals, First Circuit. June 1, 1916.) 

Nos. 1141, 1142. 

1. Corporations <S=>456 — Conteact ïoe Attoenbt's Skbvices — Eight to Teb- 

MINATE. 

A contract by a corporation for the services of an attorney for a flxe<i 
term, but providing that it might be terminated by the corporation at any 
time if tlie services were "not satisfactory to the board of directors" by a 
vote of the board, which vote, however, should not be taken until the 
employé bas an opportunity to be heard at a meeting "upon the cause or 
reason of sueh termlnation," required some substantial cause as a ground 
for its termlnation, and the fact that the directors voted to terminate it 
was not conclusive of their rlght, and did not foreclose inquiry as to 
whether tlieir action was taken in good faith because of dissatisfaction 
wlth the services, or for other reasons. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 1806; Dec. 
Dlg. ®=456.] 

2. Teial ©=251(4) — Insteuctions— Action fob Bbeach of Conteact. 

In an action by the attorney for damages for wrongfui termlnation of 
such contract, it was not error to refuse to Instruct that if a majority of 
the directors acted in good falth it was sufflclent to validate their action, 
where it was a question in issue whether certain of tlie directors did not 
act wlthout Personal knowledge or bellef as to the matters involved and 
vote as they did, not because of any dissatisfaction on their part, but be- 
cause of misrepresentations made by others. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. ! 591 ; Dec. Dlg. <®=> 
251(4).] 

3. Coepobations <®=»52i— Actions fob Seevices — Instructions — Bxjkden of 

Peoof. 

In such action the défense was the termlnation of the contract by a 
vote of the directors, but on the trial the case turned upon the subordlnate 
question whether the directors so voted in good falth because they were 
honestly dissatlsfîed wlth the services or for other reasons, and that was 
the only Issue submitted to the jury. Held, that the court properly In- 
structed that the burden of provins that the contract was terminated 
in accordance wjth its terms rested on défendant, but that, havlng so in- 
strueted, It was error to refuse to clearly instruct that the burden upon the 
issue of good faith was on plaintiff. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 2094-2098; 
Dec. Dig. ig=>521.] 

■4. Coepokations <g=5519(2) — Action fob Services — Evidence — Pekfoemancb 
BY Plaintiff. 

The contract in suit being a renewal of a prior five-year contract, it was 
compétent for plaintiff to introduce évidence, as bearing on the issue of 
good faith in termlnating the contract, to show that the standard of per- 
formance of services was the same under the new as under the old con- 
tract. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 2085, 2088 ; 
Dec. Dig. <g=519(2).] 

6. Courts ®=>352 — Objection to Evidence — Statement of Gbounds. 

In the fédéral courts it Is not sufflcient to state that objection Is made 
to the admission of évidence wlthout at the same time, stating specifically 
the ground of the objection. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 926-932; Dea 
Dig. <S=>352.] 

«g^sFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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8. Courts <g=3Se7— Fedekal Courts— Authobitt or Statï Décisions. 

Wliere, at the tlme of the maklng of a contract, to be performed In the 
State where made, there Is a settled rule of décision In that state as to 
th« damages recoverable for Its breach, such rule gorerns In an action 
for Its breadi In a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 958, 959 ; Dec. Dlg. 
<S=>367.] 

7. Damages <S=>124(1) — Bbkach or Contbact. 

On recovery against a corporation for the wrongful terminatlon of a 
contract by wUch plalntifl agreed to act as counsel for défendant for a 
term of fire years for an annual fee, whlcli contract had been partly per- 
fbrmed, plalntlff was entltled to recover the présent value of what would 
hâve become due under the contract if It had been fuUy performed. 

[Ed. Note.— For other cases, see Damages, Cent Dig. §§ 326-329 ; Dec. 
Dlg. <@=»124(1).] 

8. Corporations <ê=9521^TERMiNATioN or Contract. 

It was error for the Judge to refuse to instruct a Jury that the burden 
Is on the plalntlff to prove that the tennlnation was Invalld by reason of 
bad falth on the part of the dlrectors In votlng to terminate It. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2094-2098; 
Dec. Dig. <@=»521.] 

In Error to the District Court of the United States for the District 
of Massachusetts ; Jas. M. Morton, Jr., Judge. 

Action at law by Edwin C. Gilman against the Lamson Company. 
Judgnient for plaintiff, and both parties bring error. Reversed on 
defendant's writ of error. 

Herbert Parker, of Boston, Mass. (H. Ware Bamum, Charles F. 
Rowley, and Elder, Whitman & Barnum, ail of Boston, Mass., on the 
brief), for E. C. Gilman. 

Boyd B. Jones, of Boston, Mass. (William H. Brown, of Boston, 
Mass., on the brief), for L,amson Company. 

Before PUTNAM, DODGE. and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. This was a suit at common law in which 
there was a verdict for Gilman, reduced on a motion for a new trial 
from $24,000, by the sum of $2,209.76. Suit was brought in the Dis- 
trict Court for the District of Massachusetts by writ dated on the 
19th day of August, 1914, and variously amended; but we hâve no 
occasion to elaborate the original déclaration or the various amend- 
ments. The verdict was returned on the 12th day of March, 1915, and 
judgment was entered for the plaintiff on the 26th day of July, 1915, 
for $21,792.24, which, of course, included some interest from the date 
of the verdict. 

There was also a spécial verdict entered on the same day as the gên- 
erai verdict, as follows: 

"Was the action of the board of dlrectors in termlnating the contract taken 
In good falth, because the plaintiff's services were not satisfactoiy to it?" 

The jury answered, "No." 

The motion for new trial was based upon two alleged grounds: 
One was that the verdict was against the law, the évidence, and the 

©=3For other casas see same topic 4 KEY-NUMBKR in ail Key-Numbered Digests & Indexes 
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weight of the évidence; the other was that the damages were ex- 
cessive. 

No objection was taken to the finding of the spécial verdict, and 
there were no exceptions arising therefrom either as to the form or 
the substance of the verdict, or in any way whatever, so the fact 
that a spécial verdict was taken in the form we stated raises no issue 
in the case. 

The action was based upon the breach of contract appearing by 
the agreement, of which the foUowing is a copy: 

"Boston, Mass., July 17, 1908. 
"Edwin C. Gilman, Esq., 

"6 Beacon Street, Boston, Mass. 
"Dear Sir : — We hereby agrée In behalf and representing the Lamson Con- 
solidated Store Service Company, to employ you as counsel for this company 
from July 1, 1908, at a yearly stipend of seven thousand dollars for the terni of 
five years, to act in matters that niay be referred to you by the underslgned, 
or by the said Lamson Consolidated Store Ser'i'ice Company. 

"Provlded, however, that this contract niay be terminated at any time, if 
your services are not satisfactory to the board of directors, by a vote of the 
board of directors, whlch vote, however, shall not be taken until you, if you 
so désire, shall hâve had an opportunity to be heard by said board of directors 
at a meeting upon the cause and reason of such termination. In case this 
contract is terminated as above provlded, you are to receive payment for your 
services to the time of termination of the contract. The amount to be a pro- 
portionate part of the yearly stipend as above provided. 
"In vpitness vi'hereof, we hereby subseribe ourselves 

"Tours very truly, [Signedl Oakes Ames, 

"[Signed] Gilmer Clapp," 
"Spécial Committee of the Executive Coramittee of the Lamson Consolidated 
Store Service Company." 

"Boston, July 21, 1913. 
"This contract is hereby extended for the term of five years from July Ist, 
1913, upon the same terms and conditions. 

"[Signed] The Lamson Company, 

"By Gilmer Clapp, Treasurer." 

It will be noted that the suit was brought soon after the renewal 
of the contract was made, but during its currency, when it stiU had 
about four years to run ; and it appears from the amount of damages 
awarded that the verdict was allowed to be taken, based upon the prés- 
ent value of the contract, Computing to the time of its expiration by 
its terms. In that respect, the rule adopted by the Suprême Court of 
the United States was applied, and the full value of the plaintiff's 
services, in accordance with the terms of the contract, was allowed for 
and estimated in the verdict. As we will explain hereafter, it is claim- 
ed that this is not the rule of the local courts of Massachusetts, where 
the contract was made and was to be executed. 

The brief for Gilman states the issues as foUows : 

"The décisive issues between the parties were whether the board of directors 
of the défendant company, in terminating its contract with the plaintiff, had 
acted in good faith, and whether, in truth, the contract was so terminated be- 
cause the plaintifC's services were in fact 'not satisfactory to the board of 
directors.' " 

[1] The first question we hâve to consider is the refusai to give the 
following instructions, per the eighteenth assignment of error : 
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"The vote set up in the defendailt'is ansVver, if passed by the board of di- 
rectors, is conclusive évidence tliat tlie plaintilï's services were not satisfactory 
to tlie boàrd of directore. Tlie eontract autliorized tlie teriulnation of tlie 
conti'act if tlie plaintifC's services were not satisfactory to tlie board of di- 
roctors, and it is not for other persons to question the grounds of propriety 
of tlieir décision." 

The basis for this exception by the Lamson Company was the rule 
stated as follows: 

"The Personal thread which runs throùgh agreements relating to matters 
of fancy, taste, or jndgnient has eaused a uniforiiiity of jiidieial opinion that 
hère at least a promisee is praetically debarred from questioning the grounds 
of décision on the part of the proiulsor, or investigating its propriety. The 
courts refuse to say that, where a man agrées to pay if he is satisfied with a 
thing, he can be compelled to pay on proof that some one else is satisfied 
with it. They recognize that in matters of fancy, taste, or judgmeut there 
is no absolute standard as to what is good or bad, and leave each man free 
to act on bis Idcas or préjudice as the case may be." 

This rule in the form in which the Lamson Company seeks to apply 
it is stated in Barnett v. Beggs, 208 Fed. 255, 125 C. C. A. 455, decided 
by the Circuit Court of Appeals for the Eighth Circuit, in October, 
1913. The efficient expression in that opinion is found on page 259 
of 208 Fed., on page 459 of 125 C. C. A., as follows : 

"The plaintiff did not agrée to satisfy a court or jury, but undertook to 
satisfy the publishers. It was their taste, their fancy, their interest, and their 
judgment that was to be satisfied." 

Then comes the quotation which we hâve already cited, and it is 
enough to say that ail the cases relied on by the Lamson Company 
are in the same line as what is shown by the extract we hâve given 
from the Circuit Court of Appeals, in the case referred to. It is not 
necessary for us to go further into détails in that direction. 

The difficulty with this proposition as put by the Lamson Company 
is the peculiar phraseology of the eontract in this particular case. It 
contains some expressions of a very spécifie and substantial character, 
diiïerentiating it entirely from ail the cases relied upon by the Lamson 
Company. It provides for a hearing of Gilman by the board of direc- 
tors of the Lamson Company af ter notice. It provides also that the 
hearing should be "upon the cause and reason of such termination." 
This in no way characterized a eontract which could be determined 
by the "taste" or the "fancy" of the corporation, but positively indi- 
cated some substantial "cause," which, of course, was far remote 
from "taste" or "fancy." This positively agreed for an investiga- 
tion of the merits of some matter involved in the proposed termination 
of the eontract and a hearing in référence thereto, and, of course, an 
adjudication by the directors in référence to the same, with ail the 
facts brought to the surface bearing upon any such "cause," or any 
such "reason" for discharging Gilman from the service in which he 
was engaged. It is possible that by going through the détails of ail 
that was said and donc something might bave appeared which was 
beyond the proper scope of investigation, but the case at this point was 
not put upon any discrimination in that direction, for the objection on 
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the part of the Lamson Company covered the whole topic, and the 
whole stands or falls together. 

For the reasons we hâve given, it is plain that this assignaient of 
error is not well sustained. 

[2] We will now foUow through the case in the order pointed out 
by the brief for the Lamson Company. The next proposition is that 
indicated as "2." as f oUows : 

"2. It was error for tlie judge to refuse to instruct the jury that, if Keasbey, 
Mink, Loring, and Webster acted in good faith in voting to terminate the con- 
tract, the board acted in good faith." 

The gentlemen thus named constituted a majority of the board 
of directors of the Lamson Company. Nevertheless, it cannot be 
said categorically that the court erroneously refused to instruct the 
jury substantially in the manner alleged by this assignment ; but if we 
merely left the case there, without explaining what the court said in 
fact, we would omit considering the question which the court sought 
to consider, and which it did consider, namely, that Gilman alleged 
that the hostility on the part of two directors, Ames and Clapp, led 
up wrongfully to the resuit reached by the corporation. 

Action was taken at a meeting of the board of directors at which a 
quorum of six directors was présent; and the original good faith of 
the four directors named in this assignment of error, constituting a 
majority of the quorum, was expressly admitted. Therefore, if this 
assignment alleged ail there was in the case, some difficulties would 
hâve been presented of a serious character, but it does not. The court 
enlarged considerably on this topic, covering several printed pages 
of the record. It started with the proposition that the jury must 
consider the question from what the action of the board of directors 
proceeded, whether it was from honest motives and views, or whether 
from dishonest motives and dishonest views. The court further said 
that the mère fact that a majority of the board was ignorant of the 
dishonesty practiced upon them by their associâtes does not save the 
défendant corporation, but that if the action of the board was pro- 
cured by the représentations of two of its members who were acting 
f raudulently and dishonestly, then there was not a proper termination 
of the contract. The court fully enlarged on thèse propositions. This 
was donc with some interruptions by counsel ; but thèse only tended 
to bring out the views of the court more clearly. Finally, the court 
said that, if there was any doubt about the matter, it would restate 
it ; but we think there was no doubt about it as it was put, and that 
the court fairly explained the efïect of the fact that some members of 
the board might hâve started out with honest motives, but might hâve 
been persuaded from them. Under the circumstances, if either party 
desired any correction of the instructions in détail, or any fuller ex- 
planation in référence thereto, it was its duty to ask the court specifical- 
ly in référence to the point, and not rely on a categorical objection 
such as we are considering. Texas & Pacific Railway Company v. 
Volk, 151 U. S. 73, 77, 78, 14 Sup. Ct. 239, 38 L. Ed. 78. In the 
manner in which this topic is left, so gênerai an exception does not 
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lie under the rule cited, as the treatment of the topic was generally 
correct, if not in ail particulars absolutely so. 

The position of the parties is illustrated, perhaps, by the testimony 
of Mr. Webster, one of the directors, who says that the discussion on 
the day when the contract was terminated lasted from half an hour 
to an hour ; that he had been brought in contact with Mr. Gilman but 
very little; that he voted for terminating the contract with him, al- 
though he had no personal knowledge in référence to the matters in- 
volved. He denied that he was infiuenced by certain spécial matters, 
as, for instance, the length of the contract, etc. Thereupon, the counsel 
for Gilman stated to the court openly that he made no contention that 
any of the four gentlemen we are referring to was animated by any 
bad faith; that in substance the action of each was infiuenced by his 
belief that the statements at that meeting were true, with some détails 
in the statement which we need not refer to. The witness Webster 
continued on cross-examination : 

"I ne ver had occasion to discuss with Mr. Oilman any of the matters that 
were within his province as counsel for the couipany, and I never for myself 
had any personal knowledge of any niatter that led me to entertaln any Per- 
sonal dissatisfaction with his services. I Imew nothing of niy own knowledge 
of any service that was not satisfactory. My action was due entirely to the 
représentations and statements made at the meeting, and, acceptlng theui as 
being true, I acted upon information, not upon personal knowledge." 

This illustrâtes the position taken by the court to which we hâve re- 
ferred, and shows its correctness. 

[3] We next take up the subject-matter marked "3" in the brief 
for the Lamson Company, as f ollows : 

"It was error for the judge to refuse to Instruct the jury that the burden 
is on the plalntiiî to prove that the termiuatlon was invalld by reason of bad 
faith on the part of the directors in votlng to terjninate it." 

This appears as the seventeenth alleged error assigned, and is given 
without any explanation in the assignment of errors. In discussing 
it, the défendant in error, Gilman, relies entirely on the foUowing ex- 
tract from the charge given in his brief : 

" 'As the contract is a contract to employ him for a period of flve years, that 
is the agreement, unless terminated within that tlme, as is stated in the provlso ; 
and, as the défendant hère relies upon a termlnation of the contract in ac- 
cordance with the terms of the provlso, it devolves upon the défendant to 
satisfy you that the flve-year terni of employment contemplated and agreed 
upon in the contract itself bas been shortened by a termlnation of the con- 
tract in accordance with the terms of the provlso. In other words, and to put 
It shortly, the b\irden of proof is upon the défendant to satisfy you, by a 
falr prépondérance of the évidence that this contract was terminated by vote 
of the board of directors because the services were not satisfactory, and that 
the vote was taken after opportunity to be lieard as provided in the contract.' 

"The question raised is where the burden of in'oof rests in sui>port of a ter- 
mlnation alleged to hâve been made in accordance with contract terms. The 
issue is obviously an affirmative one, and. In accordance with the universal rule, 
the burden is upon the party assertiug such atBrmative." 

This is undoubtedly correct so far as it goes. It related to the case 
as a whole, while the request of the Lamson Company, to which we 
refer, related to a spécial topic which was developed in the course of 
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the trial. The issue was made directly, but subordinately, that the 
action of the board of directors was rendered invalid by reason of 
bad faith on their part. There is no question that, for some reason 
or other, some directors became dissatisfied ; but the proposition was 
made by Gilman, and the trial turned on it mainly, if not entirely, 
that the dissatisfaction was not an honest one, and was brought about 
by the insistency of two of the directors, who, for some reason not 
clearly shown by the record, took a dislike to Gilman, and pursued 
him until they secured bis discharge. On this proposition, according 
to the well-settled rule of law and judicial practice, the case split, and 
the burden which was generally on the Lamson Company then rested 
specifically upon Gilman ; and what we hâve extracted from his brief, 
and from the charge as given by that brief, does not meet this spécifie 
question, as is easily developed by the application of Texas & Pacific 
Railroad Company v. Volk, 151 U. S. 73, 77, 78, 14 Sup. Ct. 239, 
38 L. Ed. 78, already cited. 

The question is whether in fact the court did, in substance give 
this request. There are many expressions in the charge which as- 
sume that the court understood the law to be as thus requested, and 
many parts of the charge, standing alone, might be accepted as the 
équivalent thereof ; but the case evidently stood mainly on this, per- 
haps, incidental and subordinate question, and the case was so strongly 
urged in référence thereto, pro and con, that it became the principal 
question, as the one on which the case evidently turned ; and the Lam- 
son Company was entitled to a clear and positive instruction, substan- 
tially as asked for by it, which could not be misunderstood or be sub- 
ordinated by other portions of the charge. 

If rule 24 (150 Fed. xxxiii, 79 C. C. A. xxxiii) of this court had 
been strictly complied with, what occurred in this connection would 
hâve corne out plainly to us; but, as the brief s were made and the 
case argued, it is not clear that we apprehend plainly ail that occurred, 
especially as the références to the pages of the record are defective. 
It is impossible for us to ascertain, except by turning over the leaves 
page by page, what was said by the court on this spécifie question. It 
seems to us that the court gave confused rules on this important point, 
and therefore needed to be corrected. In order that we may be sure 
that we are right, we will reiterate. 

The court commenced the early part of its charge by giving the gên- 
erai rule covering the case as a whole, which has been cited by Gilman, 
and which we hâve already stated ; but during the progress of the trial 
the case had shifted. This incidental issue, as often occurs in the 
progress of a trial, became the substantial matter on which the jury 
was to pass, and which crowded out the more gênerai propositions to 
which the court referred in that part of the charge we hâve already 
quoted. 

The real issue on which the case ultimately turned, and which was 
the only issue ultimately passed on by the jury, was correctly pre- 
sented by the court in the course of its charge, as follows: 

"Now, the directors endeavored to terminate, and the défendant says that 
they dld terminate, that contract in aceordance with its terms ; and they say 

234 F.— 83 
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that you should be satisfled that the board of directors, by a vote propeily 
taken, adjudged that hls services were not satisfactory, and terminated tlie 
conti'aet, and that that vote was taken, with the formalltles and with the op- 
portunity to be heard, as prescrlbed in the contract. And the crucial question 
hère is not, it seems to me, whether there vs'as adéquate formai action, because 
I am of the opinion, and I instruct you, that as far as the formai action of 
the board was taken, that was sufficient. Although, as a matter of law, there 
may be some doubt upon the point, nevertheless, as a matter of law, I am in- 
clined to think that those votes were sufficient, and I so instruct you." 

The above made out the case so far as the burden rested on the 
Lamson Company; that is, so far as the burden rested on the Lam- 
son Company, "the crucial question" was ujtimately held by the 
court to be determined in favor of the Lamson Company, leaving, of 
course, the Court of Appeals to détermine whether or not he was 
right in this conclusion. Then the court proceeded to what was the 
real subordinate issue to be determined by the jury, as follows : 

"The question, therefore, cornes, not upon the form of the termination, but 
upon whether the termination was exercised in good faith or not, because 
it was not sufficient under this contract that the board of directors should get 
together and adjudge that that contract was unsatisfactory, after the notice 
and other formalltles called for — that was not sufficient; it was not the In- 
tention of that contract to put into the hands of the Lamson. Company the 
right to terminate at its option ; it was to be terminated only upon a judgment 
of the board of directors upon the unsatisfactory charaeter of the services, 
made in good faith, good faith tovrards the company, and good faith towards 
Mr. Gilman ; and the crucial question hère Is whether the alleged termination 
was or was not made in good faith. Did It proceed from the real dlssatisfae- 
tion with hls services, or did it proceed from other motives, from personal 
hostllity, from Personal disllke, from a vlew adverse to long-term contracts, 
from other reasons than those aft'ecting the charaeter of hls services? If so, 
the termination was wrong. The termination should be validly exercised only 
tipon a judgment of the services themselves." 

Then follows a thorough discussion of many matters involved, pro 
and con, and the termination of this part of the discussion in the 
charge is as follows: 

"So that, wlthout attemptlng to discuss the faets with you, as I bave al- 
ready sald to you, the défendants say that Turner and thèse other youngei- 
men did not like Gilman, could not get on with him, and they were the active 
force in there, and they came to Clapp and suggested to Clapp tliat they did 
not like Gilman, and thereupon thèse proceedings Avere Instltuted." 

In this connection, the court further instructed the jury that, if this 
were a question relating to thé installation of machinery, and the ques- 
tion arose whether or not there was dissatisfaction with it, the dis- 
satisfaction would hâve to be "a reasonable dissatisfaction, a dissatis- 
faction which you as jurymen would say was reasonably well founded 
and justified. But this case," the court continued, "is not of that char- 
aeter" ; and it proceeded : 

"I instruct you that you need not concern yourselves with whether the dis- 
satisfaction expressed by the directors In their vote was reasonably well 
grounded, or was not reasonably well grounded." 

The court continued : 

*'It is sufficient to warrant the termination of the contract if the directors 
were in good faith honestly dissatlsfied with the services, although the grounds 
of the dissatisfaction may hâve been trivial and unreasonable." 
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It further continued: 

"The test is whether thls terminatlon of the contract proceeded from tonest 
dissatisfaction, or whether It proceeded from other and lllegitimate motives." 

Thèse, therefore, were the issues merged in the main issue on which 
the jury was to pass ; that is, whether, for example, certain younger 
men did not like Gilman, could not get along with him, and were the 
active force in there, etc. ; and, also, whether the grounds for dissatis- 
faction were not merely unreasonable, though in good faith ; and also 
that the test was whether the termination of the contract proceeded 
from other than honest dissatisfaction or from illegitimate motives. 
AU such things as thèse represent and illustrate a défense of a fraud- 
ulent or dishonest character, and represent matters not to be proved 
except by assuming the burden; and they come clearly within the 
illustrations of the rule of convenience explained by Greenleaf's work 
on Evidence, at section 74. Therefore they not only at thè outset 
throw the burden on the party alleging them, in accordance with the 
usual and common statements of the text-writers and other authorities, 
but they come within the rule that parties alleging fraud or dishonesty 
must strictly prove it, and also emphatically within the rules of con- 
venience which are applied in seeking eut the practical détermination 
of questions of the burden of proof. We can see no escape from the 
proposition that the instruction asked for by the Lamson Company, 
in accordance with paragraph 3 of the brief which we hâve cited, 
should hâve been given in the clear and efficient manner which we 
hâve pointed ont. 

The directors were not called on to specify in advance the reasons 
for this dissatisfaction, or to justify themselves in référence thereto. 
It rested on them to détermine that Gilman's services were not satis- 
f actory, af ter an opportunity to be heard, as provided in the contract ; 
and no doubt the burden of proof in the case was with the Lamson 
Company to that extent. From what we hâve already said, it appears 
that the court so instructed the jury in the early part of its charge, 
and that that burden was assumed by the Lamson Company and sat- 
isfied ; so the only question is whether, with référence to this new and 
subordinate issue, which became the main issue in the case, the court 
performed its duty in the manner we hâve pointed out. As to this, 
we hâve said that the Lamson Company was entitled to bave the jury 
clearly and positively instructed in the manner requested by it, or in 
the substance thereof, and this put in such a manner that the position 
of the court in référence thereto would clearly and forcibly impress 
itself on the minds of the jury, without being thrown into the shadow 
by other éléments, which, perhaps, under other circumstances, would 
hâve been fuUy justified. 

The spécial verdict of the jury finding in favor of Gilman in this 
respect fails to meet the difficulty, because the error lies back of the 
verdict, so that, except for this error, this spécial verdict would not 
hâve been rendered. 

Coming now to the question of whether or not the court performed 
its duty in référence to the requested instruction covered by this 
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point 3 of the brief of the Lamson Company, we hâve not even occa- 
sion to rely on the rules we hâve cited from Texas & Pacific Railway 
Company v. Volk, 151 U. S. 73, 14 Sup. Ct. 239, 38 L. Ed. 78, because, 
not only was there no mère omission of which complaint could be 
made, but positive misdirection. Further along in the charge, the 
court said : 

"Aa to the opportunity to be heard, which is saved to the plaintiff by the 
terms of the contract, I aiu of the opinion that, if you accept tlie évidence — 
and I see no reason why you should not — as to what took place at the meetlnfr. 
and, indeed, I do not know that there is any dispute upon that point, I am 
of the opinion that the proper formalities were observed." 

The court continued : 

"I thlnlv that tliere was such an opportunity afCorded to be heard as the 
strict letter of the contract requlred." 

Then follows some discussion as to the meaning of the contract, 
which it is not necessary to repeat ; and the court concludes as follows : 

"And so the question aiways cornes back to the services which he rendered 
and to the judgnient of the directors, honestly esercised upon it, wlth référ- 
ence to their satisfaction or dissatlsfaetlon." 

Then the court expresses the views we bave already referred to with 
regard to four of the six directors, "whose honesty of purpose is not 
really attacked." Then follows a discussion by the court of the ques- 
tion of good faith on the part of the two directors. Ames and Clapp. 
So far as this discussion was concerned, it was ail well enough; it 
took nothing from the jury which they were entitled to consider. It 
wound up with what we hâve already said in part, as follows : 

"So that, without attempting to discuss the facts wlth you, as I hâve al- 
ready said to you, the défendants say that ïumer and thèse other younger 
men did not like Gilman, could not get on with him, and they were the active 
force in there, and they came to Clapp and suggested to Clapp that they dld 
not like Gilman, and thereupon thèse proceedings were instltuted. Well, now, 
If, upon the whole, the défendant bas satisfied you that the termination of the 
contract was made honestly and In good faith, then you should return a ver- 
dict for the défendant. If, on the whole, the défendant bas not satisfied you 
the termination on thls contract was made in good faith, then, as far as that 
part of it goes, the contract was still subsisting; the attempted termination, 
if made in bad faith, was nugatory ; it left the Lamson Company bound to 
the plaintifC just the same as before." 

It is of the sentences commencing, "Well, now, if, upon the whole," 
that the Lamson Company now complains. As we understand it, this 
amounts, not merely to an omission to give the instruction requested, 
but to a déniai of it and giving the reverse of it. Thèse sentences put 
the burden of proof plainly on the Lamson Company, when, under the 
circumstances, it belonged, on that issue, plainly to Gilman; and the 
error is an essential one which affects the whole case by expressions 
as clear as the English language can make them. For the reasons we 
bave stated the error is a fatal one, although there are some expressions 
which indicate to us, when reading in cold type everything said to the 
jury, that the views of the court on this topic were not absolutely such 
as explained by us. Of course, the word "défendant" in thèse extracts 
means the Lamson Company, as the défendant in the trial court. 
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[4] We now corne to questions relating to the admission of évidence. 
As many of tliese questions relate to the application to this case of 
Barnett v. Beggs, 208 Fed. 255, 125 C. C. A. 455, and Crawford v. 
Publishing Company, 163 N. Y. 404, 57 N. E. 616, and as we hâve 
shown that the field for investigation in this case is for this purpose 
broader than that to which either of those décisions relates, it is very 
probable that some of the questions thus raised by the Lamson Com- 
pany will drop out on any f urther investigation ; and theref ore we will 
refer to them only so far as we deem it necessary with regard to the 
lines of investigation which the case, as we understand it, seems to 
hâve opened. 

Thèse questions of évidence are opened up under that portion of the 
brief of the Lamson Company marked "IV." Some of them make no 
distinction as to the period before the extended contract was signed, 
and the later period. The court ruled that the contract in suit was a 
renewal of the prior contract, and theref ore it ruled that it understood 
that Gilman was setting up a certain standard of performance of légal 
work during the existence of the prior contract, to be followed up 
by showing that the same standard was maintained under the renewed 
contract, as bearing on the question of good faith ; and the court con- 
cluded that it would let in this évidence on that question. We are not 
prepared to say that, on the whole, évidence of this character was not 
admissible. Perhaps we might find some portions that should hâve 
been excluded. The issue was a broad one, and its resuit was to be 
determined largely by circumstances, which, like ail questions of fraud, 
might well involve circumstances, some of which would ordinarily be 
regarded as remote. 

We do not mean by our ruling on this point, or on any point of the 
case, to hold that ail positions taken by the court on the efïect of bad 
faith or good faith, as proved or offered to be proved, were correct or 
complète. This bas not been brought to us specifically ; and we leave 
it for considération when it bas been so brought to us, if ever. We 
will repeat that we are seeking hère to correct only what would prob- 
ably arise on f urther proceedings in the case ; and we leave for future 
détermination the détails of everything which, on a new trial, would 
probably be set right in view of what we are required to dispose of 
in the présent stage of the litigation. We do not, however, intend to 
détermine that this class of évidence is admissible only because it may 
hâve gone so far as to fix a certain standard of performance by Mr. 
Gilman ; but we regard it as admissible to a certain extent f rom a gên- 
erai point of view, easily understood. This we do, although we com- 
prehend that this particular class of évidence may, in any event, be 
inefifectual unless analyzed and illustrated by the court, or, indeed, 
may be misleading without such analysis or illustration. 

[5, 6] The force of the objection marked "5," on page 33 of the brief 
of the Lamson Company, is not made clear to us, and we do not un- 
derstand it without more examination of the record than we are re- 
quired to give. The same observation applies to point 6 on the same 
page. The rule of the fédéral courts applies to both of thèse objec- 
tions, that ordinarily it is not sufficient for the fédéral courts to state 
that objection is made, without aiso at the same time stating specifical- 
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ly the ground of the objection. The référence to Barnett v. Beggs, 208 
Fed. 255, 125 C. C. A. 455, at this point, leads to the additional sug- 
gestion that this is one of the difficulties possible with référence to a 
new trial which will disappear after understanding the grounds on 
which some portions of this opinion rest, as already stated. 

On pages 35, and séquence, of the brief for the Lamson Company, 
we find a number of alleged errors indicated by the letter "b." Thèse 
seem to refer to a string of objections scattered along from pages 35 
to 39. It is very difficult to make sure that we understand them cor- 
rectly. We find niany points of évidence brouglit to our attention by 
the briefs, and apparently other considérations as to which our déci- 
sion is asked. Some of them are merely conversational, or conjectural, 
and others are lacking in the spécifie statements which we hâve said 
are necessary in order to lay the proper basis for an exception. We 
are of the opinion that many of them will drop out on further consid- 
ération of the case in the light of this opinion, as we hâve already said; 
and that may be the fact with référence to ail those we hâve not dis- 
cussed, except the foUowing remaining one, which, quite likely, is the 
most important one of ail those submitted to us. That was intended 
to be covered by the proposition of the Lamson Company numbered V, 
as f oUows : 

"The plaintiff is not entitled to recover in his suit for moneys becoming 
due under tlie terms of the contract after the date of his writ." 

The jury awarded what, for convenience, we call the substantial 
présent value of the entire $7,000 per annum, covered by the whole 
period of the contracted term of five years from July 1, 1913, although, 
by the action of the Lamson Company, the contract was terminated in 
August, 1914. 

Gilman had continuèd to serve under the extended contract from 
July, 1913, until on or about the alleged termination in August, 1914; 
and an amended verdict was awarded for $21,790.24, with interest 
from the date of the verdict, this interest aniounting to $493.91. This 
verdict and judgment was in accordance with the rule of the Suprême 
Court of the United States, which, it was said by the Lamson Company, 
had never been adopted in the state of Massachusetts. It is sufficient 
for us to say that the rule on which the verdict and judgment were 
cntered appears well illustrated in Roehm v. Horst, 178 Û. S. 1, 20 Sup. 
Ct. 780, 44 L. Ed. 953. 

We start with the proposition that, if the law as applied in Massa- 
chusetts had been settled as now claimed by the Lamson Company at 
the date of the renevi'al contract in litigation, and certainly at the date 
of the original contract in 1908, it would hâve affected the question 
of right, and not of mère practice or procédure ; and, therefore, in this 
case, vi^hich arose in Massachusetts, and was between citizens and rési- 
dents of that State, it would hâve controlled the District Court of the 
United States, and would hâve prevailed over the rule of Roehm v. 
Horst, 178 U. S, 1, 20 Sup. Ct. 780, 44 L. Ed. 953, already cited, which 
was applied by the trial court. We need not load up the opinion with 
authorities on this point. But it was not so settled ; and, as the rule of 
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the fédéral courts is an exceedingly practical one, and not unjust, the 
District Court was justified in following it. 

[ 7 ] Roehm v. Horst, at its outset, makes a distinction, which has al- 
ways been made by the Suprême Judicial Court of Massachusetts, and 
which leaves this case outside the rule as determined by that court. In 
Roehm v. Horst, exécution of the contract at the time it was repudiat- 
ed had been commenced, because while in fact there were in form sev- 
eral concurring and analogous contracts, the delivery of the goods 
stipulated for by the contracts had been commenced, the contracts 
were partly performed, as the various contracts, though in form in- 
dependent of each other, were treated for the questions involved as 
but one contract. The court (page 7 of 178 U. S., page 783 of 
20 Sup. Ct. [44 L. Ed. 953]) observed that: 

"While as to tlie flrst of the four contracts, the tlme to commence perform- 
ance had arrlved, and the October shipment had been tendered and refused, 
the breach as to the other three contracts was the refusai to perform before 
the time for performance had arrived." 

Then the opinion proceeds : 

"The first contract falls within the ride that a contract may be brolsen by the 
renunciation of liability under it in the course of performance, and suit may 
be immediately Instltuted. But the other three contracts involve the ques- 
tion whether, where the contract is renounced before performance is due, and 
the renunciation goes to the whole contract and is absolute and unequivocal, 
the injured party may treat the breach as complète and bring his action at 
once." 

The opinion then proceeds : 

"Défendant repudiated ail liability for hops of the crop of 1896 and of the 
crop of 1897, and notified plaintifCs that he sliould malîe (according to a letter 
of his attorney in the record that he had made) arrangements to purchase his 
stock of other parties, whereupon plaintiffs brought suit. ïhe question is 
therefore presented, in respect of the three contracts, whether plaintiffs were 
entitled to sue at once or were obliged to wait until the time came for the first 
month's delivery under each of them." 

The court then continued : 

"It is not disputed that if one party to a contract has destroyed the sub- 
ject-matter, or disabled himself so as to niake performance impossible, his 
conduct Is équivalent to a breach of the contract, although the time for per- 
formance has not arrived ; and also that it a contract provides for a séries 
of acts, and actual default is made in the i>ertormance of one of them, ac- 
companied by a refusai to perforai the rest, the other party need not perform, 
but may treat the refusai as a breach of the entire contract, and recover ac- 
cordingly." 

That disposed of one branch of the case. Then the court took up 
a mère question of anticipatory breach of an executory contract, which 
is not the case at bar, because hère there was only one contract, and 
it had been partly performed before the attempt was made to terminate 
it. On the question of mère anticipatory breach, the court adopted 
what it regarded as the settled law of England. On this point we find 
that the Suprême Judicial Court of Massachusetts has departed from 
the line adopted by the Suprême Court of the United States ; but, so 
far as the case at bar is concerned, the Suprême Judicial Court of 
Massachusetts has not adopted a différent rule by any settled line of 
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décisions, but has apparently proceeded on the ancient theory that there 
can be only one breach for one promise, or one contract, a rule which 
may be of great importance, not only hère, but with référence to the 
statute of limitations, and with référence to other questions which can 
be suggested. At any rate, the distinction between the two différent 
classes of cases so clearly made in Roehm v. Horst, has never been 
disavowed, notwithstanding the practical resuit in each of thèse two 
différent classes of cases has been the same, so far as the Suprême 
Court of the United States is concerned, as is shown by a line of dé- 
cisions which we need not refer to further. 

There is no doubt that in Massachusetts, the settled rule with réf- 
érence to a merely executory contract is as stated by the Suprême 
Court of the United States independently of the English practice ; but 
we find no settled rule there with référence to cases of thé class at 
bar. On the other hand, we find that the courts of Massachusetts hâve 
recognized, always, the distinction to which we hâve referred, and 
never hâve applied the rule of the Suprême Court of the United States 
to a case where there has been only one contract, with one actual 
breach, as to which it may ordinarily be said that there is only one 
remedy, which must cover ail damages which hâve exhibited them- 
selves, or which may afterwards exhibit themselves. This aft'ords a 
common illustration in the practice of the courts where there has been 
only one promise, independently of the question whether or not there 
inay be later remédies by scire f acias or otherwise, as is customary with 
référence to a bond for a pénal amount intended to protect varions 
breaches at varions dates. 

What seems to be referred to as a leading case in Massachusetts is 
Daniels V. Newton, 114 Mass. 530, 19 Am. Rep. 384, decided in 1874. 
The opinion contains a long discussion, with the resuit that the suit 
could not be maintained, and therefore is far from settling any prac- 
tice in the state of Massachusetts as claimed now by the Lamson Com- 
pany. This was a suit of a purely executory contract on an agreement 
to purchase land, brought before the expiration of the time given for 
the purchase. It is not necessary to say anvthing further about it at 
length. It cites Hochster v. De la Tour, 2 É. & B. 678 (1853), which 
case is understood to hâve settled the English practice. The opinion 
delivered by Mr. Justice Wells for the court was a long and thorough 
discussion; but it finally said on page 541 of 114 Mass. (19 Am. Rep. 
384): 

"We hâve no occasion now to détermine wliat may be tlie rule, where the 
contract may fairly be interpreted as establishing between the parties a prés- 
ent relation of mutual obligations, because we are of opinion that no such im- 
plied obligations can be ingrafted upon the contract in the présent case." 

Ail we need say about it is that it does not accept the law as cov- 
ering a class of cases where there was merely an anticipatory breach, 
as described in Roehm v. Horst as within the décisions of the English 
courts. The views on this point of the Lamson Company are apparent- 
ly based on certain expressions found in Daniels v. Newton, which 
hâve never been adopted as establishing what could be held to be a 
rule of law in Massachusetts. We believe we hâve examined every 
case referred to on this topic. 
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We think the next case was Parker v. Russell, 133 Mass. 74, decided 
in June, 1882. The opinion, delivered by Mr. Justice Field, afterwards 
Chief Justice, contained a review of the Massachusetts décisions to the 
date of its announcement. Suit was brought on a contract for sup- 
port for life. In that case the considération for the contract had been 
f uUy paid by the conveyance of land, and there was an ordinary agree- 
ment of that kind, it appearing that the défendant had accepted the 
conveyance and occupied and used the land, the sustenance having 
been afiforded until the house involved was destroyed by fire, so that 
the contract was in full performance on both sides. In accordance with 
the usual rule, damages were assessed for the full value of the con- 
tract, as though there could be only one breach, which was regarded 
as a total breach of the entire contract. In this case, at page 76, of 
133 Mass., Daniels v. Newton was reviewed, and the court said that it 
did décide that an absolute refusai to perform a contract before the 
performance was due is not a présent breach ; but it does not say that 
it ever did décide that any refusai to perform a contract at the time 
and under the conditions like those in which Gilman was entitled to re- 
quire performance might not be a continuons breach. It also declared 
that the Massachusetts cases then cited were not inconsistent with those 
views. That must be regarded as establishing the law in Massachusetts 
at that time in the way in which we understand it, leaving it in the 
form which it was said in Roehm v. Horst was not disputed. Only two 
Massachusetts cases were cited, namely, Amos v. Oakley, 131 Mass. 
413, and Mullaly v. Austin, 97 Mass. 30. The former case was mere- 
ly a contract for support, with full considération paid, as in Parker 
V. Russell, and the other was for the employment of a minor son, who 
had been in fact employed in labor a part of the time covered by the 
contract. 

Tufts v. Atlantic Telegraph Company, 151 Mass. 269, 23 N. E. 844, 
decided in February, 1890, was only the usual case of a discharge, con- 
trary to the contract of the parties after the duties of the position in 
which the plaintiff was employed had been commenced, and largely 
prosecuted. 

In Paige v. Barrett, 151 Mass. 67, 23 N. E. 725, decided in February, 
1890, there was a contract for employment for a brief time which had 
been entered on, with a wrongful discharge after the services were 
commenced. Some questions of pleading were involved. The court 
held that the plaintiff was entitled to only one action, and only one 
cause of action, and damages must be assessed once for ail. There 
was nothing in either of thèse cases in 151 Mass. which throws any 
light on the case at bar. They were both only ordinary cases of 
employment, in fact commenced, with a wrongful discharge during 
the terms of the employment. 

Cutter V. Gillette, 163 Mass. 95, 39 N. E. 1010, decided February 27, 
1895, was only an ordinary case of the same class as those reported 
in 151 Mass. 67, 23 N. E. 725. Cases of this class are so common that 
it is difficult to understand why they are enlarged on at ail in the Re- 
ports. In this last case, the court again restâtes that the plaintiff's 
cause of action accrued, and he was wrongfully discharged, and it was 
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for damages for breacli of his contract by the défendant, and that "for 
this breach he can hâve but one action." 

In Speirs v. Forge Company, 174 Mass. 175, 54 N. E. 497, the right 
of action was sustained, and we find nothing in it afïecting any ques- 
tion we hâve before us. The same case was before the court in 180 
Mass. 87, 61 N. E. 825, but it contains nothing which helps or hurts 
anything we are considering in this suit, unless it was the suggestion 
of Mr. Justice Knowlton that everything involved was covered by "a. 
single, entire contract, for the breach of which entire damages are to 
be assessed once for ail." It is dif&ult to understand how, applying 
this common and trite rule, it could be otherwise than an award cov- 
ering the entire agreed period, provided the contract was anything 
more than a merely executory contract, and was ripe for litigation. 

Edwards v. Slate, 184 Mass. 317, 68 N. E. 342, decided in October, 
1903, is the ordinary case of a wrongful discharge, as to which the 
court merely said that it was a simple case of a breach of contract, 
where the gênerai rule applies that the action may be brought as soon 
as the breach occurs, The last case cited to us on this topic is Tebbets 
v. RoUins, 192 Mass. 169, 78 N. E. 299, which throws no light on it 
which we can discover. 

We fail to find that there has been established in Massachusetts a 
rule or practice relative to the assessment of damages différent from 
that applied by the District Court in this case. 

[8] The resuit is that, for the erroneous ruling on the question of the 
burden of proof, which we hâve so fully discussed, we are compelled 
to order a new trial. 

In view of the resuit reached on the writ of error brought by the 
Lamson Company, the writ of error by Gilman becomes unimportant, 
and needs no notice. 

The judgment of the District Court is reversed, and the case is 
remanded to that court for further proceedings not inconsistent with 
this opinion; and the Lamson Company recovers its costs of appeal. 
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(Circuit Court of Appeals, Nintli Circuit. July 3, 1916.) 

No. 2722. 

1. Courts <S=405(1) — CmcuiT Coukt of Appeal — Appeai. or Wbit op Ekkor. 

Tlie appeal of a défendant in a water rlglits suit, from a decree flnd- 
ing liim guilty of contempt in violating tlie injunction of a prier final 
decree of tlie District Court in such suit, can be reviewed in the Circuit 
Court of Appeals by appeal, the Judgment not being primarily punitive 
in its nature, but being a judgment in a civil and remédiai proceeding 
instituted to protect and enforce private riglits. 

[Ed. Note. — For otber cases, see Courts, Cent. Dlg. § 1097; Dec. Dig. 
©=5405(1) ; Appeal and Error, Cent. Dig. § 3302.] 

2. Judgment <S=3736 — Estoppel by Deckee. 

In a suit to détermine water rights, where the bill called on a défend- 
ant to make full disclosure and discovery o£ his rights "for diverting 
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tte water from your orator's said land, and obstructlng its flow thereln, 
as is hereinabove charged," and to make answer "to the matters hereln- 
above stated and charged," which were confined to defendant's rights on 
the east fork of a river, défendant was not estopped by the decree as to 
his water rights In a section of land on the west fork of the river. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. §§ 1264, 1265; 
Dec Dig. <©=>736.] 

3. Judgment (S=>707 — Kes Judicata — Transfeb or Kights. 

Where eomplainant In a suit to détermine water rights omltted to 
brlng in a landowner as a défendant, or to put his rights to the water in 
Issue, and took a decree without determlning such rights, he cannot com- 
plaln that a party, to whom the land owner transterred his rights, con- 
tinues to exercise them as the landowner might hâve esercised them 
both before and after the decree, whether a défendant in the suit or a 
third party acqulred such rights. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 1230; Dec. Dig. 
<S=707.] 

4. Judgment <®=>704 — Rights Detebmined. 

In a suit to détermine water rights, a defendant's right to the use of 
a dam in a section of land on the west fork of a river was unaffected by 
the provision of the decree limitlng and definlng another defendant's right 
to the use of such dam. 

[Ed. Note. — For other cases, see Judgment, Cent Dlg. § 1229; Dec. 
Dig. <S=>704.] 

5. Judgment ©=3682(1) — Effect on Successobs in Title. 

Where the right of the owner of two sections of land to the use of the 
waters of a river for irrigation was involved in and determlned by a 
water rights suit, and It was determlned that the owner had no right to 
dlvert water, corporations which acqulred the sections from the owner 
had no such right, and thelr manager was guUty of contempt if he exer- 
dsed such right. 

[Ed. Note.— For other cases, see Judgment, Cent, Dlg. § 1203 ; Dec. Dlg. 
€=»682(1).] 

6L Injunction <E=230(1) — Contempt Pbooeedings — Question Teiablb. 

In a contempt! proceeding against a défendant in a water rights suit 
for violation of the final decree thereln, the question whether a party 
not a défendant to the suit, who transferred to défendant his right to 
irrigate, had no such right, so that défendant, his successor, received 
none, could not be trled. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 502-506, 50»- 
513; Dec. Dig. <g=>230(l).] 

7. Injunction <S=223(1) — Violation of Wateb Rights Decbee. 

Where the river on whlch the lands of parties to a water rights suit 
were situated had overflowed through dépressions In the bank from tlme 
immémorial, a défendant, for permittlng the water of the river to flow aa 
It was wont, or for dralning his land by a ditch when It needed draining, 
so long as he did not use the ditch for irrigation, could not be held in 
contempt for violation of a decree enjoining him from impeding the flow 
of any water of the river upon complainant's lands as It had been wont 
to flow when not interfered with. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 448-473 ; Dec 
Dig. ®=223(1).] 

8. Injunction <S=»223(1) — Violation of Wateb Rights Decbee. 

Where the decree in a water rights suit provlded that a défendant 
should hâve the use of so much water as might run out of a river 
through overflow of its banks without obstruction, défendant was not 
gullty of contempt for permittlng the overflow of water upon his lands 
through dépressions In the bank of the stream, an overflow which he 
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dld no act to induce, but dlligently endeavored to prevent by closlng gapa 
in the bank. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 448-4T3 ; Dec. 

Dig. <S=5223(1).] 

9. Injunction ©=223(1) — Violation of Wateb Kights Deceee — Négli- 

gence. 

Where a défendant in a water riglits suit, enjoined from obstructing 
tlie flow of a river, as soon as tie recelved notice that it was clalmed that 
the flow at liis upper dam was obstructed by a small board and willow 
brush, caused the brush to be removed, though he was négligent in per- 
inltting the obstructions to remaln in the river for three weeks, his nég- 
ligence was not such as to amount to a willful contempt of court. 

[Kd. Note. — For other cases, see Injunction, Cent. Dig. §§ 448-473 ; Dec. 
Dig. <©=223(1).] 

10. Contempt ®=60(3) — Evidence. 

In a contempt proceeding to ent'orce civil rights, the évidence of con- 
tempt must be convinclng to justify a deeree tlndùig défendant in con- 
tempt. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 185-187; Dec. 
Dig. ®=560(3).] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; Charles E. Wolverton, Jtidge. 

Suit by the Pacific Live Stock Company against WiUiam Hanley 
and others. From a deeree adjndging plaintiff guilty of contempt in 
violating a prior deeree of the court, défendant Hanley appeals. 
Judgment reversed, and cause remanded, with instruction to dismiss 
the proceeding. 

The appellant appeals from a deeree of the District Court adjudglng himi 
guilty of contempt of that court in violating its prior deeree rendered on De- 
cember 10, 1901, in a suit brought by the appellee the Pacific Live Stock Com- 
pany, a corporation, against the appellant hereln, and other défendants, to 
détermine the rights of the pa.rties to the suit to the use of the waters of the 
Silvies river and the forks thereof. At the time of the commencement of the 
suit, and the deeree therein, the appellant owned sections 21, 23, 27, 25, and 
35, the W. % of 26, and nearly ail of 22, in towuship 23 south, range 31 east, 
and said land was irrlgated by the waters of the east fork of Silvies river. He 
owned no land on the west fork of that river, and had no interest in tho 
water of that fork, except that he held section 31 under a lease from Charles 
Altschul. Altschul was not a party to the suit. The blll of complalnt brought 
in question the rights of the appellant as to his dams and ditcli Systems on 
the east fork of the river, but it made no mention of section 31 on the west 
fork, and it called upon the appellant to make disclosure only of his rights 
and claims as to the vî'aters of the east fork. He answered the bill, and 
set up the rights which he claimed to those waters. He made no mention of 
his right as lessee of section 31. The deeree, vs'hleh was entered upon the 
stipulation of the parties, gave to the appellant: First, the right to malntain 
lils upper dam on the east fork of Silvies river in section 21, and his ditclies 
leadlng therefrom, "as the same are now constructed and buUt, from the 5th 
day of May each year untll the Ist day of July each year," and to dlvert so 
niucli of the water thereof as may be necessary to Irrlgate the sald sections 
of land whlch he owned on and adjacent to the east fork ; second, it provided 
that he mlght malntain his drain dltch on the south half of section 27, but 
commanded that he maintaln It only for the purpose of drainlng water from 
the surface of his land, and not for irrigation ; third, it decreed that the 
appellant be perpetually enjoined from divertlng "any of the waters of Silvies 
river, and any of the water from the east fork of Silvies river, and any 
of the water from the west fork of Silvies river, from the channels of sald 
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rivers, and from the channels of each of said rivers," and from Impeding 
the flow of any of said waters to and upon the lands of the complalnant. 
and the appellant was required to remove ail dams which he then had in 
tha channels of Silvies river or in the channels of the east fork or in the 
channels of the west fork save and except as permitted in the decree. Sub- 
séquent to the decree, the lands of the appellant were transferred to a cor- 
poration known as the William Hanley Company, and that company purchas- 
ed, not from the appellant, but from the owner, the Altschul Section 31 on the 
west fork. 

On April 2&, 1&15, the superintendent of the appellee herein flled In the 
court below an affldavit, charging the appellant with violations of the de- 
cree. It first accused him of varions acts injurions to the rights of the ap- 
pellee, in conspiring with and inducing others to violate the terms of the 
decree. AU those charges were found by the court below to be without foun- 
dation, but the court found the appellant guilty of contempt, in that he used 
the dam in section 31 on the west fork, thereby diverting water from that 
fork ; second, that he maintained a dam known as the Young dam on section 
19 on the west fork of said river, for the purpose of irrigating sections 29 and 
5; third, that he operated bis drain ditch on section 29 on the east fork at 
times when it was not necessary to drain the surface of bis land ; fourth, 
that he obstructed the flow of the river through his dam in section 21 on the 
east fork by permitting one board and some brush to remain in the dam ; fifth, 
that he failed to repair the breaks in the bank of the east fork in section 27. 

C. E. S. Wood, Lionel R. Webster, and Erskine Wood, ail of Port- 
land, Or. (M. M. Matthiesen, of Portland, Or., on the brief), for ap- 
pellant. 

Edward F. Treadwell, of San Francisco, Cal., and Wirt Minor, of 
Portland, Or., for appellee. 

Before GILBERT, ROSS, and PIUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above), [1] 
The appellee moves to dismiss the appeal on the ground that the order 
adjudging the appellant guilty of contempt, being punitive and not 
cotnpensatory, cannot be reviewed in this court by appeal, but must be 
brought hère by writ of error. We find no merit in the motion. The 
judgment is not primarily punitive in ils nature, but it is a judg- 
ment in a civil and remédiai proceeding, instituted to protect and 
enforce private rights, and to that end to compel obédience of the 
decree of the court. It is brought for the violation of the injunction 
of a final decree, and under ail the décisions it is properly review- 
able on appeal. Matter of Christensen Engineering Co., 194 U. S. 
458, 24 Sup. et. 729, 48 L. Ed. 1072 ; Worden v. Searls, 121 U. S. 
14, 7. Sup. Ct. 814, 30 L. Ed. 853 ; Heller v. National Waistband Co., 
168 Fed. 249, 93 C. C. A. 551; Clay v. Waters, 178 Fed. 385, 101 
C. C. A. 645, 21 Ann. Cas. 897. 

[2-4] We are unable to see that the rights of the appellant as les- 
see of Altschul of section 31 on the west fork were in any way in- 
volved in the original suit. The appellant's dams and ditches on the 
east fork were ail described in the bill. The complainant must hâve 
known of the existence of the dam in section 31 on the west fork, 
and that the property was claimed by Altschul. For some reason not 
disclosed by the complainant, Altschul was omitted from the litigation. 
His right to maintain the dam and use the water was left unaffected 
by the decree, After the conclusion of that litigation, as before, Alt- 
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schui was f ree to sell or lease his right to the appellant or to any one. 
But it is said that the appellant is estopped by that decree as to ail 
water rights in section 31, by the fact that the bill called upon him 
to make full disclosure of ail his rights at ail places on the river or 
its forks. But the bill was not so broad in its soope. It called upon 
the appellant to make full disclosure and discovery of his rights 
"for diverting the water frorti your orator's said land, and obstruct- 
ing its flow therein, as is hereinabove charged," and to make answer 
"to the matters hereinabove stated and charged." The matters so 
stated and charged were confined, so far as the appellant was con- 
cerned, to his rights on the east fork of the river. He was not charged 
with diverting the water of the west fork. The provision of the de- 
cree which enjoined him from diverting or impeding the flow of 
waters in the west fork must be interpreted in the light of the is- 
sues in the case. If the complainant in that suit omitted to bring 
in Altschul as a party défendant, or to put in issue Altschul's rights 
to the water, and took a decree without determining those rights, he 
cannot complain that another to whom Altschul has transferred his 
rights continues to exercise them as Altschul might hâve exercised 
them both before and after the decree, and it can make no différence 
in the présent case whether the appellant or another acquired those 
rights. Josslyn v. Daly, 15 Idaho, 137, 96 Pac. 568. The appellee 
cites State ex rel. Stevens v. Catlin, 21 Wash. 423, 58 Pac. 206, in 
which the court held that where a decree of a court has adjudicated 
ail the rights of the parties before it to the waters of a certain stream, 
and enjoined a party from using more than a certain quantity, he 
is guilty of contempt if he uses more water than he is allowed to 
use under the ternis of the decree when he asserts title under a deed 
from one who was not a party to the decree, but fails to show any 
right in his grantor. It is said that the décision is applicable hère 
for the reason that the appellant shows no actual right in Altschul 
or any predecessor in interest to use the water. The distinction to 
be observed between the case so cited and the case at bar is that the 
judgment in the former was premised upon a decree "by the terms 
lof which ail of the rights to the waters of the stream were adjudi- 
cated and determined." In the présent case it affirmatively appears 
that the rights of the owners of the Altschul lands to the use of the 
water of the west fork were not adjudicated. 

[5] Nor do we see that the appellant's right to the use of the dam 
in section 31 is affected by the provision of the decree which limits 
and defines Caspar L,uig's right to the use of that dam. That decree 
went no further than to detine the status and to limit the use of 
that dam as to Caspar L,uig. The bill alleged that he had a dam, 
and the decree provided that he might maintain it from the 15th 
day of May to the Ist day of July each year "in the manner and 
form as the same is now constructed," for the purpose of irrigattng 
his lands in section 6, a section which lay directly south of 31. The 
decree affects only the rights of Luig, and his successors in interest. 
It has no relation to the right of the appellant. 

[G, 7] As to the appellant's contempt in maintaining the Young dam. 
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on the west fork, the facts are as follows: In the original decree 
Young, who was a party to the suit, was allowed to maintain his dam 
on the west fork for the irrigation of his land in the northeast quar- 
ter of section 30. In 1907 his dam was washed out, and thereafter 
he and the appellant together built a new dam a short distance up 
the stream from the site of the old dam, and very near the section 
line between sections 19 and 30. The intention was that Young should 
use this dam in the place of his old one; that the William Hanley 
Company should use it for the irrigation of section 29, which lies 
directly east of 30, and for the irrigation of section 19, which belongs 
to the Harney Valley Improvement Company, of which the appellant 
is a stockholder. In 1912, at the instance of the appellee herein, Young 
was held in contempt on account of his use of the new dam. There- 
after he ceased using any water from that dam, and the William Han- 
ley Company purposed to use it for the irrigation of sections 29 and 
19. At the time of the original suit, those sections were a portion of 
the Altschul land, and neither those lands nor the question of the right 
to irrigate the same from the water of the west fork were involved 
in the suit, further than that Levens, who then held a lease of sec- 
tion 19, was decreed the right to water that section during the term of 
his lease. The charge against the appellant with référence to the 
Young dam as made in the affidavit for the présent contempt pro- 
ceedings is that he encouraged Young and two others to build the 
dam, and to divert water thereby in the year 1915. That charge was 
not sustained. The appellant answered it, and claimed that the owner- 
ship of the dam was in the William Hanley Company and the Harney 
Valley Improvement Company. The court below held that the appel- 
lant violated the decree when he attempted to use any water through 
the Young dam, held him in contempt therefor, and enjoined him from 
further using the dam. The appellant's claim to the right to use the 
Young dam was based wholly on his contention that Altschul had the 
right to irrigate sections 29 and 19, and that his right to the water 
therefor had not been involved or determined in the original suit; 
that the William Hanley Company and the Harney Valley Improve- 
ment Company stood in Altschul's shoes, and that neither of those 
corporations nor the appellant claimed any authority to divert the 
water through the Young dam by virtue of that portion of the decree 
which established Young's right therein, but that they claimed it as an 
original right appurtenant to the Altschul lands. If the right of the 
owner of those two sections of land was involved in and determined 
by the original suit, and it was determined that the owner thereof had 
no right to divert water from Silvies river for their irrigation, then 
necessarily it follows that the corporations which acquired those sec- 
tions from the owner hâve no such right, and the appellant is guilty 
of contempt if, as manager of those corporations, he has exercised 
rights which were denied to the former owner of the land. 

But it does not foUow from the fact that the court adjudicated the 
respective rights of ail the parties to that litigation that others who 
were not parties to the suit hâve no right to use the waters of the 
Silvies river for irrigation. It is évident that Altschul, if he were 
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still the owner of sections 29 and 19, and he had constructed this dam 
and ditch for the irrigation thereof, could not be held in contempt 
for violation of the terms of the decree, since neither he nor his lands 
were bound by the decree. It follows, of course, that Altschul's suc- 
cessor in interest cannot be held for contempt for those acts. It may 
be that Altschul never had the right to irrigate those lands, and that 
his successors in interest hâve no such right, but that is a question 
which, as we hâve seen, must be determined in an original suit. It 
cannot be tried in the présent contempt proceeding. Hamlin v. New 
York, etc., Railroad, 170 Mass. 548, 49 N. E. 922; Baldwin v. Cir- 
cuit Judge, 101 Mich. 119, 135, 59 N. W. 432, 25 L. R. A. 739; Ex 
parte Hollis, 59 Cal. 405; California Paving Co. v. Molitor, 113 U. 
S. 609, 5 Sup. Ct. 618, 28 L. Ed. 1106; Rogers Manufacturing Co. 
v. Rogers, 38 Conn. 121 ; Castleman v. State, 94 Miss. 609, 47 South. 
647 ; In the Matter of Day, 34 Wis. 638. It appears from the record 
that the rights of ail persons on the Silvies river are now in process 
of détermination in a court of the state of Oregon, under the provisions 
of the law of that state known as the Water Code. To that tribunal 
and to the provisions of that Code, ail questions of original rights 
raised in thèse proceedings for contempt should be relegated. 

[8] The court below found the appellant in contempt for using 
his drain ditch in violation of the decree. The charge was that the 
appellant, during March and April, at a time when it was unneces- 
sary to drain water from the surface of his land, had the head of his 
drain ditch open, and used the same for the purpose of irrigation. The 
appellant pleaded the necessity for opening the drain ditch to rid his 
land of flood waters. The court below did not find that the appellant 
had used the drain ditch for the purpose of irrigation, and did not 
find that he had Adolated the express provisions of the decree as the 
same were construed in the décisions of this court in Pacific Live 
Stock Co. V. Hanley, 200 Eed. 468, 484, 118 C. C. A. 494, 510, where 
it was said that the appellant had no right — 

"to dlvert any water from the river when its waters are not so high as to 
niake It necessary or proper by means of the drain ditch to drain surface water 
from tlie lands." 

But the court below reached the conclusion that the appellant had 
allowed the ditch to remain open, contrary to the spirit of the decree. 
for the reason that the appellant was responsible for the overflow of 
his own lands. The court said : "He should hâve kept the breaks and 
gaps in the banks of the stream closed." To that as a légal conclu- 
sion we cannot assent. The only limitation placed upon the appel- 
lant's right to use the drain ditch by the terms of the decree is that 
he shall use it only for the purpose of draining water from the surface 
of his land, and not for irrigation. The évidence does not show that 
the présence of the water which made it necessary to. use the drain 
ditch in order to relieve the appellant's land was caused by the appel- 
lant's own acts further than that through dam 21 water may hâve 
come upon the appellant's land, which was thereafter drained from 
the surface thereof through the drain ditch, If so, the water came 
through the Hanley upper ditch, strictly in accordance with the provi- 
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sions of the decree, and it was drained f rom the surface of the appel- 
lant's lands through the drain ditch likewise in accordance with the 
provisions of the decree. There is nothing in the case to show that 
the appellant purposely flooded his land in order that he might hâve 
an excuse for opening his drain ditch. There is no évidence thafhe 
used the ditch for irrigation. The original complaint was brought by 
the appellee as proprietor of lands on the river below the lands of 
the défendants in the suit, and the burden of its complaint was that 
the défendants had obstructed the natural flow of the water to the 
complainant's lands. Its prayer was that they be compelled to take 
out their dams and refrain from diverting or impeding the flow of the 
water — 

"down to and upon your orator's said lands as said water has heretofore been 
wont to flow therein when not interfered with by the défendants." 

The decree defined the rights of each of the défendants to ob- 
struct the flow or diversion of water, and it provided that : 

"Except as thus permitted, the défendants are perpetually enjolned and 
restralned * * * froin Impeding the flow of any of said water to and upon 
the lands of the complainant hereinbefore described, as said water has here- 
tofore been wont to flow thereon when not interfered with by the défendants." 

In view of the history of the river, and the évidence of the overflow 
of its waters through dépressions in the bank from time immémorial, 
the appellant cannot be held in contempt for permitting the water 
of the river to flow as it was wont tOi flow, or from draining his land 
by the drain ditch v.'hen it needed draining, so long as he did not use 
the ditch for irrigation. 

[9] As to the appellant's contempt, as found by the court below, in 
permitting cuts in the river bank of the east fork of the river, whereby 
water was diverted from the stream, the record shows the f ollowing : 
The original decree enjoined the appellant from obstructing the chan- 
nel of the east fork of Silvies river prior to May 5th of each year, and 
from diverting any water therefrom except such as would naturally 
flow through his ditches at the 21 dam. The affidavit which charges 
contempt allèges that the appellant diverted the water by means of 
cuts in the bank of the river on his land in section 27. The appel- 
lant's answer was that the cuts were natural dépressions in the bank, 
not created or permitted by him, and he testified that he had en- 
deavored to the best of his ability to mend such breaks and prevent 
the outflow of the water through the same. The record shows the 
fact to be that the banks of the east fork as that stream flows through 
sections 27 and 34 are higher than the adjacent land, and that in times 
of flood water has always poured through certain natural dépressions 
in the bank, with the resuit that the openings in the bank hâve there 
been eut deeper, until gaps were made through which the water flowed 
in considérable quantities. The court below, while not finding that 
Hanley had made or permitted others to make such openings in the 
banks, held that he was in contempt, in that he had failed to close 
the same. The court said : 

"He should hâve kept thèse breaks and gaps in the banks of the stream 
closed, or at least in very large measure. The just implications of the decree 

234 F.— 34 
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requlre thîs of hlm. He Is only given the flood waters to May 5th, and 
waters pouring through rents in the bank cannot be termed 'flood waters.' " 

In, the original decree no mention whatever was made of thèse 
breaks in the bank, although the évidence now is that they had existed 
long prior thereto. The decree by its terms provided : 

"If at any time, and while the dam of the said W. D. Hanley is open, so 
that it does not obstruct the flow of tlie water in said river, and fromnatural 
causes the waters of the said east fork of Silvies river sliall overflow its 
banks upon the land of the said W. D. Hanley, or naturally run through eitlier 
of the ditches of the said W, D. Hanley leading f rom the dam of the said W. 
D. Hanley flrst above described, said défendant W. D. Hanley shall hâve the 
use and enjoyment of so much of the said water of said river as may eoine 
upon his land in the manner aforesaid, and during such times as the same 
may run thereon from natural causes, and without any obstruction of the 
channel of said river." 

Assuming, as it was found by the court below, as and as the évi- 
dence clearly shows, that the breaks in the bank were natural de- 
pressions, and that water flowing therethrough ran upon the appel- 
lant's land "from natural causes," and that the appellant was not by 
the decree required to prevent or obstruct the same, we are unable 
to see how, as a matter of law, he can be justly held in contempt for 
the situation as it exists during the overflow of water through dépres- 
sions in the bank, the évidence being clear that the appellant did no 
act to induce such overflow, but, on the contrary, with a view to pro- 
tect the appellee, and to prevent friction and litigation, diligently en- 
deavored to close the gaps, and to prevent such overflow. 

[10,11] The appellant was found in contempt, in that in March 
and April, 1915, he maintained a small board a portion of the way 
across the 21 dam, and permitted brush and débris to accumulate above 
the dam so as to obstruct the flow of the water and raise it, and thereby 
he diverted water into his upper ditch, The 21 dam is a dam across 
the whole channel of the river, and it is used to divert water into the 
appellant's ditches, one on either side of the east fork. The total 
width of the dam is 16 feet, and it bas four openings. When the 
boards are removed the water flows through ail the openings. The 
decree allowed the appellant to close the dam and divert water from 
the river into his two ditches from May 5th to July Ist each year, and 
to take any water at any time of the year that naturally flowed into 
his ditches while his dam was open so as not to obstruct the flow of 
the river. The évidence as to the obstruction of the dam is that in 
April, 1915, one board 4 feet long and 6 inches wide was found across 
one of the openings of the dam, and that some willow brush had lodged 
against the posts of the dam. There is no évidence that any one 
placed thèse obstructions in the dam, or that the appellant knew that 
they were there. On the contrary, the évidence indicates that he 
knew nothing whatever of their présence. Some of the willow brush 
bore marks of having been eut with a hatchet, and it is not improbable 
that it was eut and fell into the stream in connection with a survey 
which the appellee had been making on the upper reaches of the river, 
and that it floated down and lodged against the posts of the dam. 
Whether the board floated into the position where it was or had been 
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carelessly left there when the boards of the dam were removed the 
year before there is no information. Whether or not the brush caused 
a perceptible obstruction to the water is uncertain, the évidence being 
conflicting, but it was shown that the board was on the sida of the dam 
where the water was slack, and that it could not hâve afïected the 
flow of the water to any appréciable degree. 

That there was little or no obstruction f rom either cause seems to be 
indicated by the testimony of the appellee's engineer, who testified 
that he visited the premises at intervais, and found that the dam was 
obstructed from the first part of April until the 25th of that month. 
He testified that he made measurements of the water which was di- 
verted into the appellant's upper ditch, the first measurements being 
on April 3d, and the last on May 3d, and that during the whole of that 
period the same amount of water was running into that ditch, and 
that the quantity was nearly 40 second feet. It was not disputed that 
the obstrttctions were removed about the 24th or 25th of April. The 
court below found that if the appellant did not know of the condition 
of the dam, he ought to hâve known it, and that he was guilty of inex- 
cusable neglect. The évidence is without dispute that as soon as the 
appellant received notice that it was claimed that the flow of the water 
at his upper dam was obstructed, he caused the obstructing brush to 
be removed, and that this was donc by drawing out one of the pièces 
of willow, whereupon the remainder parted and floated down the 
stream. Assuming it to be true, as it was found by the court below, 
that the appellant was négligent in permitting the obstructions to 
remain in the river for a period of three weeks, we think the conclu- 
sion that his négligence was such as to amount to a willful contempt of 
court is whoUy unwarranted in law. Although it has not been held by 
the Suprême Court that in a procédure of a civil nature such as the 
one hère before us, the défendant is presumed to be innocent and 
must be proved to be guilty beyond a reasonable doubt (Gompers v. 
Buck's Stove & Range Co., 221 U. vS. 418, 444, 31 Sup. Ct. 492, 
55 L. Ed. 797, 34 L. R. A. [N. S.] 874), the trend of ail the décisions 
is that the évidence of contempt must be convincing. In California 
Paving Co. v. Molitor, 113 U. S. 609, 618, 5 Sup. Ct. 618, 622 (28 
L. Ed. 1106), Mr. Justice Bradley said: 

"Process of contempt is a severe remedy, and should not be resorted to 
vrhere there Is a fair ground of doubt as to the wrongfulness of the défend- 
ants conduct." 

In Accumulator Co. v. Consolidated Electric Storage Co. (C. C.) 53 
Fed. 793, in a proceeding for contempt for violation of an injunction, 
the court said : 

"This proceeding is criniinal in its nature and character, and the same 
rules should govern as in the trial of indlctments. The burden of proof of 
establishing violation of the injunction is upon the eomplainant, and the de- 
fendants are entitled to the benefit of any reasonable doubt." 

So in General Electric Co. v. McLaren (C. C.) 140 Fed. 876, the 
court held that the burden of proof to establish the violation of an 
injunction rests upon the eomplainant, and that the défendant is en- 
titled to the benefit of every reasonable doubt. 
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This proceeding is one of a séries of contempt proceedings that 
hâve kept the parties hereto in litigation a large portion of the time 
since the original decree was rendered. The situation of the appellee 
on the river is obviously a difficult one. In dry seasons it suffers for 
want of water for its stock and for irrigation. It is natural that 
under the circumstances it should be diligent in protecting its rights. 
We cannot but f eel, however, that in this instance, as in some that hâve 
preceded it, it has gone further than justice permitted, and that it 
has magnified little things beyond theîr true proportions. The charge 
which the appellee principally relied upon, and which evidently was the 
inspiration of the présent proceeding, was that the appellant had con- 
spired with L,uig, Young, Hotchkiss, Thornberg, Dalton, Hudspeth, 
and Smith to obstruct and divert the waters of the west fork. That 
charge whoUy failed of proof, and it seems probable that, had the ap- 
pellee known that its suspicion of conspiracy was unfounded, the other 
charges would not hâve been brought. The appellee's attorney prac- 
tically admitted that but for the necessity of bringing the proceedings 
on account of the alleged conspiracies to divert the water of the west 
fork, the breaks in the bank of the east fork would hâve been over- 
looked. 

The judgment is reversed, and the cause is remanded to the court 
below, with instruction to dismiss the proceeding. 



WATERS et al. v. GUILB. 

(Circuit Court of Appeals, Slxth Circuit. July 20, 1916.) 

No. 2784. 

CoMMBBCE <©=>27 — "Interstate Commbrce" — "Wiiat Constitutes. 

A bralîeman on a train contalnlng cars loaded with Interstate freight 
Is engagée! in "Interstate commei-ce," within the fédéral Employers' Lia- 
bility Act (Act Aprli 22, 1908, c. 149, 35 Stat. 65, amended by Act April 
5, 1910, e. 143, 36 Stat. 291 {Comp. St. 1913, §§ 8657-8665]), though the 
train runs only between intrastate points. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 25 ; Dec. Dlg. 
®=^27. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

CoMirERcœ iS=>8 — Injuries to Servant — Application or State Laws. 
Despite the Michigan Workmen's Compensation Act (Pub. Acts 1912 
[Ex. Sess.] No. 10), the remedy of a brakeman engaged in Interstate 
commerce for injuries occasioned by the négligence of the i-ailroad Com- 
pany is under the fédéral Employers' Liability Act, though his train ran 
only between intrastate points. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 5; Dec. Dlg. 
<S=38.] 



fi=>For other cases see same topic à KBY-NUMBBR io ail Key-Numbered Dlgests & Indexe» 
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3. Commerce ©=>§ — Injueies to Servant — Wobkmen's CostPENSAiioN Act. 

Where a railroad eompany operating a Une in Micliigan elected to 
corne under the Michigan Workmen's Compensation Act, the fact that an 
employé engaged in intrastate as well as interstate commerce did not 
give notice of his nonassent does not bring liim wltliin tlie Michigan Act. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 
©=8.] 

4. Mastek and Servant ©=3351 — Injuries to Servant — Workmen's Com- 

pensation Act — Election to Come Under. 

An employé of the défendant railroad company, which had elected to 
come under the Michigan Workmen's Compensation Act, injured whlle en- 
gaged in interstate commerce, gave notice of injury to the railroad com- 
pany and the Industrial Board in conformity vvith the local compensation 
act, but settlement under the act was not had, there being a disagreement 
as to the average wages of the employé. The employê's right of action 
was governed by the fédéral Employers' Act, the injuries being occasioned 
by négligence. Ileld that, notwithstanding part 6, § 1, of the Michigan 
act, providing that, if an employé of any employer subject to the act files 
any claim with or accepts any payment from such employer, such action 
shall constitute a release of ail demands at law, the injured employé 
might sue under the fédéral Employers' Liability Act, for the section re- 
ferred to was intended to apply only to those subject to the state act, 
nor could the state Législature thus restrict the reniedy afforded by the 
fédéral act. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. 
<S=>.351.] 

5. Mastee and Servant ©=3351 — Eemedies for Injuries — Estoppbl. 

In such case the fact that the employê's médical expenses for the first 
three weeks were paid by the company in accordance with the Michigan 
Act (part 2, § 4) does not work any estoppel, for, had the employé paid 
such expenses, he might hâve recovered them as damages. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. <g=351.] 

6. Estoppel ®=388(1) — Equitable Estoppel — What Constitutes. 

That a brakeman, injured while engaged in interstate commerce, sign- 
ed an account stating that no one was to blâme for the accident, does not 
estop him from subsequently suing under the fédéral Employers' Liabili- 
ty Act, on the ground that the injuries were not the resuit of négligence, 
for such statement merely affected his eredibility. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. §§ 235-238, 240; 
Dec. Dig. ®=388(1).] 

7. Appeal and Error <S=39i>4(2)^REViEW — Jury Questions. 

The eredibility of witnesses is for the jury, and cannot be reviewed on 
appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3902, 
3903; Dec. Dig. ®=994(2).] 

8. Pleading <g=3398 — Peoof — Vaeiance. 

A variance between pleading and proof is immaterial, unless such as to 
mlslead the opposite party. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 1338 ; Dec. Dig. 

®=398.] 

9. Pleading <S=3236(5) — Amendment — Allowance — Discrétion of Court. 

In an action by plaintiff, a brakeman, Injured by a sudden or emergency 
stop of the train, which threw him from the car on which he was riding, 
the déclaration as originally flled charged that the engineer was at fault 
in making an emergency stop in response to a service stop signal. The 
head brakeman, to whom plaintiff transmitted signais, testified that he 
received an emergency stop signal after the service stop signal. Held 

e=»For other cases see same topic & KEY-NUMBER in ail Key-Numtered Digests & Indexe» 
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that, as an amendment to meet the proofs is wlthln the sound discré- 
tion of tlie trial judge, It was not an abuse of discrétion to allow plain- 
tifE to amend by alleging négligence in tiie head brakeman in giving an 
emergency stop signal, wMch plaintiff testifled be had not given, for tbat 
could not bave surprised défendant. 

[Ed. Note. — For otber cases, see Pleadlng, Cent. Dig. §§ 601, 605 ; Dec. 
Dig. <S=5236(5).] 

10. Mastbe and Servant ®=5289(32) — Injuries to Servant — Actions — In- 
structions. 

Tbe brakeman testifled that he was standing near the center of the 
car when tbe sudden stop was made, and tbe conductor, wbo testifled as 
to tbe suddenness of tbe stop, stated tbat as the train was stopped he 
did not believe be could hâve staid on the car. IleM tbat, in view of the 
testimony of tbe necessity of the brakeman standing where he could 
observe the last car, the court could not charge as a matter of law that 
he was guilty of négligence in standing where be did, and a charge in 
effect so declaring was properly refused. 

[pjd. Note.^For otber cases, see Master and Servant, Cent. Dig. § 1124 ; 
Dec. Dig. <S=2S9(32).] 

11. Trial <S=3255(11) — Instructions — Requests. 

In sucli case an instruction presenting the question wbetber plaintiffi 
was standing as be testifled, and allowing tlie ,iury to flnd tbat if be 
was so standing he was not négligent, but if lie was standing at the end 
of the car be was négligent, not havlng been requested, it was not réversi- 
ble error for tbe court to fail to so instruct. 

[Ed. Note.— For otber cases, see ïrial, Cent. Dig. § 637; Dec. Dig. 
<S=255(11).] 

12. Tbial ®=5253(9) — Instructions — Refusal of Request. 

In a railroad accident case, where there was testimony that no emer- 
gency existed, a requested instruction that if, after the engineer began to 
obey the service stop signal, sucli signal was continued, it was not négli- 
gence for bim to throw on the air suddenly, was properly refused, as 
omitting tbe feature tbat no emergency existed. 

[Ed. Note.~For otber cases, see Trial, Cent. Dig. % 620; Dec. Dig. 
<@=>253(9).] 

13. Appeal and Ebror ©=1050(1) — Beview^ — Harmless Erroe. 

Tbe erroneous admission of évidence is harmless, where similar évi- 
dence of more forcible character Is admitted without objection. 

[Ed. Note. — For otber cases, see Appeal and Error, Cent. Dig. §§ 1068, 
1069, 4153, 4157 ; Dec. Dig. ©=51050(1).] 

14. Appeal and Error ®=>1048(1) — Review — Harmless Ebror. 

A nonresponsive answer of a witness is not prejudicial, where merely 
cumulative of otber testimony to the same gênerai effect, received without 
objection. 

[Ed. Note. — For otber cases, see Appeal and Error, Cent. Dig. §§ 4140, 
4144; Dec. Dig. <S=»1048(l).] 

In Error to the District Court of the United States for the Western 
District of Michigan ; Clarence W. Sessions, Judge. 

Action by Merlin E. Guile against Dudley E. Waters and others, 
receivers of the Père Marquette Railroad Company. There was a 
judgment for plaintiff, and défendants bring error. Affîrmed. 

T. S. Parker, of Détroit, Mich., and C. E. Ward, of Grand Rapids, 
Mich., for plaintiffs in error. 

S. A. Andersen, of St. Paul, Minn., for défendant in error. 

(g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 



WATEKS V. GUILE n^^ 

Before KNAPPEN and D'ENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. The Père Marquette Railroad Com- 
pany is a railway carrier engaged in Interstate and intrastate commerce, 
its railroad being operated by plaintiflfs in error as receivers. While 
in the latter's employ as rear braiteman on a f reight train running be- 
tween Plymouth, Mich., and Grand Ledge, Mich., which train carried 
both intrastate and interstate freight, défendant in error (whom we 
shall hereafter call plaintifif) received, in the course of switching op- 
érations, serions injuries alleged to be due to the négligence of another 
member of the train crew, and on account of thèse injuries recovered 
verdict and judgment under the fédéral Employers' Liability Act (Act 
April 22, 1908, c. 149, 35 Stat. 65, amended April 5, 1910 [36 Stat. 
291, c. 143]). 

Plaintiffs in error (hereafter called défendants) not only assign 
error with respect to proceedings upon the trial, but insist hère, as 
they did in the court below, that plaintifï's right of action under the 
fédéral Employers' Liability Act is taken away by the Michigan Work- 
men's Compensation Act (Act No. 10, P. A. Mich. [Ex. Session] 
1912) and the proceedings had thereunder before this suit was begun. 

[1-3] In our opinion in Grand Trunk Railway Co. v. Knapp, 233 

Fed. 950, C. C. A. , decided June 30th last, the question of 

the relation of the Michigan statute to the fédéral Employers' Eiability 
Act, and the apphcability of the Michigan act to injuries suffered by 
employés of interstate railroad carriers received careful considération 
and discussion; and we there reached and announced the conclusion 
that, in view of the paramount jurisdiction of Congress over inter- 
state commerce, and thus over remédies against employers therein 
for injuries sustained by employés while in such commerce, the féd- 
éral Employers' LiabiHty Act provides the exclusive remedy for at 
least négligent injuries to employés of interstate railroad carriers 
while actually engaged in interstate commerce. We found it unneces- 
sary to décide, and intimated no opinion on, the question whether the 
State act would apply had the injuries occurred without the employer's 
négligence. We held that Knapp's injuries were suffered while em- 
ployed in interstate commerce, and affirmed recovery therefor. We 
refer to our opinion in the Knapp Case for a statement of the rea- 
sons for the conclusions there reached, as well as for a synopsis of 
the important features of the Michigan statute. The défendants hère 
previous to the accident filed their élection to corne under the act. 
Plaintifï, however, had never previous to the accident accepted the act, 
unless by bis failure to give written notice of bis nonassent. As the 
train on which plaintifï was working contained cars loaded with inter- 
state freight, plaintifï was engaged in interstate commerce within the 
meaning of the fédéral Employers' Liability Act, notwithstanding the 
train in question ran only between points in the same state. N. Y. 
C. R. R. Co. v. Carr, 238 U. S. 260, 35 Sup. Ct. 780, 59 L. Ed. 1298. 
The views announced in the Knapp Case, and the reasoning on which 
those views are based, require us to hold that the fédéral act provided 
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the exclusive remedy for plaintiff's injuries at the tîme they were 
suflfered, if occasioned by defendant's négligence, and that the Mich- 
igan act was not made applicable thereto by plaintiff's failure to give 
notice of his nonassent to the act. 

[4] The instant case contains, however, a feature not found in 
the Knapp Case : Two days after the accident plaintiff's wife applied 
at the office of the State Industrial Accident Board, where the Mich- 
igan Compensation Act was explained to her, and where she signed 
a claim expressed to be under the act, and later notices addressed to 
the railroad company, claiming compensation under the act, were, at 
her request, made ont ready for signature. Both copies of the notices 
were signed by plaintiff. One copy was sent to défendants ; the other 
was returned to the Industrial Accident Board. Défendants took up 
the matter through their représentative and prepared a proposed 
agreement for settlement, upon the basis of the section of the act 
applicable to plaintiff's claim as drawn. (The claim in fact did not 
State the full extent of plaintiff's injuries.) Plaintiff knew, at least 
from what défendants wrote him, that the Michigan Compensation 
Act fixed compensation on the basis of average weekly wages for a 
stipulated number of weeks, and that défendants wished, or at least 
were willing, to settle with him under that law and on that basis. 
His failure to settle was due to a dispute as to the amount of com- 
pensation to which plaintiff was entitled — the point of disagreement, 
at least in the first place, being the amount of average wages. Be- 
cause of this dispute as to the amount of compensation plaintiff 
brought this suit. We assume, for the purposes at least of this review, 
that plaintiff knew he had apphed for compensation under the state 
act. No settlement was in fact carried out, or even agreed upon, 
nor was arbitration asked for. Défendants insist that by this action 
plaintiff elected to come under the Michigan Compensation Act, and 
that the transaction amounted to an agreement to adjust ail liability 
under the provisions of that statute, which provides for arbitration in 
case of disagreement between employer and employé, with right of 
review by the Industrial Accident Board of the arbitrator's findings. 

As between two inconsistent remédies, the deliberate choice of one 
ordinarily constitutes an élection as against the right to claim under 
the other ; and we assume that, had plaintiff the option of proceeding 
under either the Michigan Compensation Act or the fédéral Employ- 
ers' Liability Act, what he did amounted to an élection which would 
bar suit under the fédéral act. Bomgardner v. Zilch, 19 Ohio Cir. Ct. 
R. (N. S.) 438. But élection présupposes a choice of remédies, and 
where there is but one remedy available there can be no choice of rem- 
édies, and an unsuccessful pursuit of an inapplicable remedy would 
not bar resort to a remedy that is applicable. Brown v. Fletcher, 182 
Fed. 963, 105 C. C. A. 425. 

It is established by the verdict that plaintiff's injuries were occa- 
sioned by défendants' négligence, and the trial court properly held 
that those injuries were suffered during plaintiff's employment in 
Interstate railroad transportation. The fédéral act thus provided 
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plaintifï's sole and exclusive remedy for his injuries.^ His mère claim 
under the Michigan act, not prosecuted to recovery, was thus not an 
effective élection as against a remedy under the fédéral act. In 
reaching this conclusion we lay out of account the suggestion of plain- 
tiff's counsel that the record does not affirmatively show that when 
plaintiff filed the claim for compensation he knew that the train on 
which he was working carried Interstate freight, and that it does not 
affirmatively appear that he knew he had a right of action under the 
fédéral act. 

We hâve no doubt that it was compétent for the parties to make a 
settlement, after the accident, upon the basis provided by the Michi- 
gan Compensation Act. Indeed, such adjustment, as eliminating the 
question of défendants' négligence might well hâve been regarded by 
both parties as désirable. The question cornes, we think, to this : 
Whether what was donc after the accident amounted to a settlement 
which would bar proceeding under the fédéral statute. 

No settlement was in fact reached. The proceeding in légal efïect 
amounted, at the most, to an implied agreement (in case adjustment 
should not be reached between the parties) to arbitrate their différ- 
ences, employing for the purpose the machinery of the act. But such 
voluntary agreement to arbitrate, not carried into effect, did not 
amount to a settlement, nor did it bar resort to applicable remedy at 
law, unless by what was donc plaintiff is estopped therefrom. 

[5] There is, we think, no room for estoppel, unless in the fact 
that défendants provided "médical and hospital services and medi- 
cines" for plaintiff during the first three weeks after the injury, which 
défendants were by section 4, part 2, of the act required to do. But 
while défendants showed that payments for such purposes (aggregating 
nearly $300) were made under approval of the légal department, by 
reason of plaintiff's claim for compensation under the act (which 
claim reached that department about a month after the accident), yet 
it does not appear that défendants hâve been legally prejudiced by the 
payment; for not only is it not shown that défendants were not al- 
ready directly obligated to the persons furnishing such services and 
medicines, but had plaintiff' paid the bills in question défendants' lia- 
bility for his injuries, as found by the verdict, would naturally include 
the payments in question (plaintiff was in the hospital six weeks in 
ail) and theoretically plaintiff's recovery has been lessened by the 
amount thereof . 

1 Section 1, part 6, of the Micliigan act provides that if an "employé 
♦ * * of any employer subject to the provisions of this act files any 
claim with or accepta any payment from such employer, * * * gueh ac- 
tion shall constitute a release to such employer of ail clalms or demands at 
law, if any, arislng from such injury." Aslde from; the considération that 
the Ijegislature could not thus restrict the remedy afforded by the fédéral 
act, we think the section referred to manifestly intended to apply only to 
employés who are, by the terms of the act, made subject to it. It also seems 
clear that plaintiff has not become bound under section 4, part 6, of the act, 
quoted in our opinion in the Knapp Case, as that section requires actual 
agreement between employer and employé and approval thereof by the In- 
dustrial Accident Board, and such agreement was never actually reached, nor 
was such approval had. 
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[6] We do not overlook the fact that plaintiff's signed account of 
the accident gjven défendants' représentative six days later expressed 
the opinion that no one was to blâme for the accident, and that the 
négligence alleged in his letter refusing défendants' offered adjust- 
ment was not that asserted hère. But while thèse statements seriously 
discrédit plaintiff's testimony, as to the fact of the asserted négligence, 
they do not, we think, legally estop him from such assertion — even as- 
suming (which we do not décide) that the Michigan act would apply 
to plaintiff's injuries if nonnegligent. It cannot be that an untrue 
assertion of fact necessary to jurisdiction of the remedy sought legally 
estops one from invoking a différent remedy, which under the actual 
facts is exclusive. 

[7] The question of plaintiff's credibility was addressed to the 
jury, and its conclusion in that respect is not reviewable hère. 

We therefore think plaintiff was not, by what was done under the 
Michigan act, barred, as matter of law, from asserting a right of action 
under the fédéral act. 

Turning to the proceedings on the trial : 

[8, 9] The train on which plaintiff was working at the time of the 
accident contained 32 cars; the engine being at the west end, the 
caboose at the east end, of the train, which was equipped with air 
brakes. The accident happened in connection with the kicking of 
the caboose ontoi another track. The conductor was on the west plat- 
form of the caboose, prepared to pull the pin when sufficient momentum 
should be obtained. Plaintiff, as rear brakeman, was on the top of 
the box car next to the caboose, for the purpose of giving signais to 
the engineer. As the train was on a curve the engineer could not see 
plaintift''s signais, and accordingly the head brakeman stood upon the 
top of a car near the front end of the train foi: the purpose of re- 
peating plaintiff's signais. Plaintiff alleged that during the rearward 
movement of the train he continued the kicking signal by moving his 
lantern slowly crosswise of the car, and when the proper point was 
reached gave the signal for the "service" or graduai stop, but that the 
engineer instead made the "emergency" or sudden and violent stop, 
by which plaintiff was thrown from the car and under the train. 
The conductor's testimony tended to corroborate that of plaintiff. The 
déclaration as originally filed charged in effect that the engineer was at 
fault in making an emergency stop in response to a service stop signal. 
The head brakeman and the engineer testified on défendants' behalf, 
the former that he received from plaintiff first the signal for the 
service stop and soon afterwards the emergency stop signal, and that 
he transmitted both to the engineer, who testified to having received 
both from the head brakeman. At the conclusion of the testimony 
plaintiff asked, and was permitted, to amend his déclaration by alleging 
négligence in the head brakeman in giving the engineer a signal not 
received from plaintiff. Error is assigned upon this action. The 
amendment filed was by way of a second count to the effect stated. 

The rule is well settled that an amendment to meet the proofs is 
within the sound discrétion of the trial judge. Hernan v. American 
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Bridge Co. (C. C. A. 6) 167 Fed. 930, 934, 93 C. C. A. 330; Mitchell 
V. Toledo, etc., R. R. Co. (C. C. A. 6) 197 Fed. 528, 534, 117 C. C. 
A. 24. And this discrétion should net be disturbed unless plainly 
abused. We think no abuse of discrétion is shown. Défendants could 
not hâve been misled by the amendment, for it was made to meet 
proofs which they themselves had submitted; and even a variance 
betvveen pleading and proofs is immaterial unless such as to mislead 
the opposite party. Pennsylvania Co. v, Whitney (C. C. A. 6) 169 
Fed. 572, 578, 95 C. C. A. 70; Erie R. R. Co. v. Kennedy (C. C. A. 6) 
191 Fed. 332, 335, 112 C. C. A. 76; Pennsylvania Co. v. Cole (C. C. 
A. 6) 214 Fed. 948, 950, 131 C. C. A. 244; Southern Ry. Co. v. Gadd 
(C. C. A. 6) 207 Fed. 277, 279, 125 C. C. A. 21. 

True, plaintiff had testified that the head brakeman repeated the 
signais given by plaintifï and gave no others, and his testimony in 
that regard was inconsistent vi^ith the claim, added by way of amend- 
ment, that the head brakeman did give the engineer a signal not com- 
municated by plaintiff; but it was compétent for the jury to believe 
that plaintiff told the truth as to the signais he gave, that the engineer 
and the head brakeman told the truth as to the giving by the latter 
of two différent signais, and to bave found plaintiff mistaken, or even 
untruthful, in his testimony that the head brakeman gave only the 
signais plaintiff had given. The verdict is at least consistent with such 
view. The fact that the transaction occurred in the nighttime, and 
that the service signal differs from the emergency signal only in the 
rapidity with which the lantern is swung, may in some measure account 
for the confusion. The situation is essentially the same as if the 
déclaration had originally contained two counts, one addressed to the 
négligence of the engineer, the other to that of the head brakeman. 
Plaintiff's testimony upon one theory would not bar recovery upon the 
other, provided there was testimony sustaining such other theory; 
for upon either theory (and thus upon either count) "the parties were 
the same, the occurrence was the same, the injury and the damages 
were the same, and in both cases the négligence charged was that of 
the Company." ^ The Brown Case referred to below is more or less 
analogous to the instant case, in that the injury there complained of 
occurred in a movement of the same gênerai nature as that hère in- 
volved, and there was in that case a question as to which member of 
defendant's switching crew was négligent. In that case the contro- 
versy centered about the allowance of an amendment tO' the pétition 
charging the négligent act to be that of a différent employé than 
charged in the original déclaration; the amendment was sustained 
against the objection that it introduced a new cause of action, and 
so was barred by the statute of limitations. As there said by Judge 
Severens : 

"In botli cases the négligence charged was that of the company. It was not 
an action by the plaintiff against either the conductor or the engineer." 

2 Language of Judge Severens in Brown v. Erie R. R. Co., 176 Fed. 544, 545, 
100 C. C. A. 132. 
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And, later, that : 

"In an action against the principal, the négligence of the servant is not oî 
itself a substantive factor, except as it is contemplated as the négligence of 
tlie principal." 

The contentions that plaintiff is shown to hâve occupied a danger- 
ous position on the car, that his testimony is unvvorthy of credence, and 
that two appHcations of the brakes fairly appear, presented questions 
of fact, whose existence did not forbid the exercise of discrétion in 
favor of the amendment. The fact that in the instant case the right 
of action was not at the time the amendaient was allowed barred by 
the statute of hmitations, and thus if the instant suit had been dis- 
missed a new suit could hâve been maintained upon the déclaration as 
amended, seems to us not without force as affecting the exercise of 
discrétion by the trial judge. 

[10, 11] There was testimony that plaintiff 's proper and safe posi- 
tion on top of the car was about the middle of the running board, 
facing in the direction the train was moving, and that he was not in 
such position at the time of the accident. Défendants offered two 
requcsts on this subject. Nos. 6 and 7, which are printed in the 
margin,^ and error is assigned upon their refusai. It will be noted 
that in neither request is the question whether plaintiff's position was 
in fact neghgent left to the jury. The sixth, in substance, is to the 
effect that if plaintiff's position on the car contributed to his injury he 
must be f ound to. be négligent ; and the gist of the seventh requested 
instruction is that plaintiff knew his proper position was in the middle 
of the car, facing east, and there was no évidence of any occasion for 
him to take any other position, and that as it conclusively appears that 
he could hâve properly performed his work in the position stated, 
then if by standing nearer the end and by facing otherwise than in 
the direction the car was going his injury was contributed to, he was 
négligent. The jury was thus instructed : 

"Was this plaintiff giiUty of négligence? The défendants claini that he was. 
The défendants claim that he was négligent in the manner of standing upon 
the car, in the place uiion the top of the car where he was standing. De- 
fendants clalm that he was standing too near the rear end of the car for 
safety. Défendants also clalm that he was not standing in the proper posi- 
tion uiion the car for safety at that time, and that his own carelessness in 
that regard contributed to or caused his injury. That is for you to say, 
taking iiito considération ail the circunistances and conditions surrounding 

3 "(G) If the position of the plaintiff upon the frelght car at the time of the 
accident contributed to his injury, then It is your duty to iind that his own 
want of care dld coiitribute to his Injury and he would be chargeable wlth 
contributory négligence." 

"(7) It is conceded by the plaintiff that he knew the lîroper position for 
lilm upon the frelght car was In the middle of It, facing east. There is no 
évidence of any occasion for hlni to take any other position. It conclusively 
appears he could properly hâve performed his work in that position, and if 
by standing nearer the rear end of this car than he would be if standing in 
the middle of it or by not facing east In the direction the car was going he, 
by reason of either or both of tliese facts, contributed to his own injury, then 
he is chargeable with contributory négligence wlthin the meaning of the law 
and it will be your duty to so find." 
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tlils plfilntiff at the lime of his injury, and taking Into considération ail ot 

the évidence lu the case." 

The court thus clearly submitted to the jury the questions whether 
plaintiff was neghgent either in the manner in which he stood on the 
top of the car and in tlie location, as being too near the end. No ex- 
ception was taken in any respect to the charge as given. 

In view of this charge, no error was committed in refusing the 
requested instructions unless the undisputed évidence as to plaintiff's 
position and attitude was such that the jury was permitted to find a 
position concededly neghgent in fact to be not négligent in law; for, 
except in that contingency, the giving of • the instructions in question 
would hâve amounted to a charge that plaintiflf was guilty of con- 
tributory négligence in standing in the location and in the position he 
claims to hâve occupied. Plaintifï testified : 

"I should thlnk the proper place for a brakeman when he is obligea to ride 
on top of a freight car is near the middle of the car, to avoid the possibllity 
of any sudden jolt and throwing him from the end of the car. I was within 
five or six feet or three or four feet from the middle." 

He also testified that just before the fall he was — 

"standing lengthwise of the car, my left hand towards the engineer — my left 
side. I did not turn around just before I fell. I did not turn around fae- 
ing more to the engineer so the liead brakeman could see my lantern. I 
don't recall turning around that way. I didn't want to get so far from the 
end of the car but what I could see when the caboose got far enough out so as 
to swing him down. The brakeman gets in the middle of a frelght car when 
riding it, so he will stand a show to catch his balance if they misuse him 
with the air. The reason for that is, if he falls, lie won't get over the end of 
the car." 

While plaintifif testified that he did not hâve much control of his 
balance "in the way that train stopped," he expressly stated, "I was 
in a position to hâve control of my balance." And while the con- 
ductor testified that the proper place for plaintifï would hâve been in 
the middle of the car, and facing the way the train was going, because 
in case of a sudden stop he is thereby "apt to fall on the top of the 
car and catch himself," he qualified that by saying that there would 
be no danger in his standing on the running board within four or five 
feet from the end of the car (in which position the conductor thought 
plaintifï was standing the last time he saw him) "if the engineer handles 
his train in an ordinary and customary manner" ; adding that : 

"When an emergency stop is made a train running at the speed this 
train was, and stopped as I observed the manner of stopping this train, I 
do not believe if I stood in the middle of the car I would stay on." 

The jury was thus at liberty to find that plaintifï was within three 
or four feet of the center of the car, that he was not facing the en- 
gineer, but was standing with one foot in each direction. We are 
not prepared to say that such position was négligent as matter of law, 
under undisputed testimony. We find nothing in the charge war- 
ranting the interprétation that the jury was permitted under it to find 
plaintiff free from négligence if he was actually standing four or five 
feet from the end of the car. But no request for instruction upon 
that spécifie question was presented, and in the absence of such re- 
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(juèst we thïnk there was no réversible error in failing to instruct 
upon it. 

[12] Error is aiso assigned upon the refusai to give défendants' 
eighth request, which we print in the margin.* It wil! be seen that the 
pith of this requested instruction is that if after the service applica- 
tion of the brakes, which slowed up the train and permitted the v/ay 
car to run beyond the rest of the train, the plaintiff gave and con- 
tinued the stop signal while the train was moving a stated distance, it 
was not négligent for the engineer to apply the remaining air sud- 
denly. There was testimony that the air remaining after its partial 
exhaustion by making a service appHcation was not enough to make 
a strictly emergency application. But if we assume that plaintiff's 
testimony did not deny that both the service and emergency applica- 
tions were made, in the face of testimony later referred to, yet the 
record is not such as to conclusively establish that the making of a 
stop so sudden and violent as to throw plaintiff from the car was a 
necessary and prudent application, in view of the testimony on plain- 
tifif's part; for the conductor testified that "there was no emergency 
of any kind requiring the stopping of the train," meaning presumably 
the emergency stop, also that he should "call the stop that was made 
at that time an emergency stop" ; and it will be seen that the requested 
charge, if given, if not amounting to an instruction to that eiïect, would 
at least be improper as overlooking the feature referred to. We think 
it was not error to refuse this request. 

We hâve discussed at length only what seem to us the more im- 
portant questions arising out of the proceedings on the trial. We 
hâve, however, carefuUy considered ail the remaining assignments, 
and are of opinion that there was at least noi prejudicial error in re- 
spect to the matters at v/hich the several assignments are aimed. 

[13] We think the criticized limitation of the purpose for which 
Exhibit V was admitted was at least nonprejudicial, in view of the 
later admission, without limitation, of Exhibit W, which was more 
forceful évidence than Exhibit V. We also think that préjudice from 
the criticized remark of counsel as to Exhibit W is too improbable 
to afford basis for reversai; it not appearing in what connection the 
remark was made, or that it was open to suggestion that défendants 
had anything to do with plaintiff's application to the relief association. 

[14] We also think that the nonresponsive answer of the conductor 
could not well hâve been prejudicial, as it was merely cumulative of 

* "(8) If the plaintiff, after glving the 'kick' signal, so called, and whIle the 
train was being moved backward in response to that signal, and just before 
the way car separsited from the freight car on which plaintiff was riding, 
plaintiff gave the stop signal and in response to that signal, or for any other 
reason, there was a service application of the air brakes which retarded the 
speed of the train and allowed the way car to run away from the rest of 
the train, and while the brakes were in that condition the plaintiff gave a 
stop signal and eontlnued to give it while the train moved one and a, half car 
lengths, it would not be négligence under the undisputed testimony in the 
case, for the engineer to supply the remaining air suddenly ; and if you find 
that this Is what was done by the plaintiff and the engineer, I instruct you 
that this was not négligence on the part of the engineer and your duty is to 
render a verdict of no cause of action." 
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testimony to the same gênerai effect, from the same witness, received 
without objection. 

The judgment of the District Court is accordingly affirmed, with 
costs. 



LINN V. UNITED STATES. 

(Cli-cuit Court of Appeals, Seventh Circuit. January 4, 1916. Eehearing 

Denied May 25, 1916.) 

No. 2081. 

1. PosT Office <S=335 — Offenses — Essentials. 

To constitute the offense denounced by Criminal Code (Act March 4, 
1909, c. 321) § 215, 35 Stat. 1130 (Comp. St. 1913, § 10385), declaring that 
wlioever shall use the mails in connection with any scheme to def raud 
shall be guilty of an offense, it is not essential that the scheme meet with 
suecess, or resuit in gain to the perpetrator or loss to another. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
<&=35.] 

2. Indictment and Information ®=571 — Sufficienct of Information. 

A eount of an indietment, which advised défendant with reasonable 
certainty of the nature of the accusation he had to meet, is suflBcient. 

[Ed. Note. — For other cases, see Indietment and Information, Cent. Dig. 
i§ 144, 174, 193, 194 ; Dec. Dig. ®=71.] 

3. IsnlCTMBNT AND INFORMATION ©=599' — COUNTS SXJFFICIENCT. 

In a prosecution under Criminal Code, § 215, for using the mails in con- 
nection with a scheme to defraud, subséquent counts In an indietment 
may refer to a previous count for the scheme. 

[Rd. Note. — For other cases, see Indietment and Information, Cent. 
Dig. §§ 270, 2701/2 ; Dec. Dig. <S=99.] 

4. Criminal Law (g=>371(l) — Evidence — Othee Offenses — Using Mails to 

Deïkaud. 

In a prosecution under Criminal Code, § 215, for using the mails in con- 
nection with a scheme to defraud by selling worthless mining stock, évi- 
dence of the mailing of letters other than those contained in the indiet- 
ment in connection with the scheme is admissible to establish accused's 
intent. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 830, 831 ; 
Dec. Dig. <g=371(l).] 

5. Criminal Law <@=>394 — Evidence— Unlawful Seizures — What Consti- 

lUTES. 

In a prosecution for using the mails in connection with a scheme to 
defraud, where accused consented that a witness mlght bave certain let- 
ters, he cannot complain of the admission of such letters on the ground 
that they were seized in violation of the constitutional inhibitions against 
unreasonable searches and seizures. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 875, 876; 
Dec. Dig. <S=394.] 

6. PosT Office <S=350 — Offenses — Jury Question. 

In a prosecution for using the mails in connection with a scheme to de- 
fraud, the question whether accused mailed certain letters in connection 
•with his Project to dispose of worthless mining stock held for the jury. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 87-89 ; Dec. 
Dig. <®=>50.] 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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7. PosT Office ®=j49 — Offenses — Evidence — Admissibility. 

Accused secured a contract for the piirchase of a mine, organized a 
corporation, and sold stock, though lie knew of the existence of a mort- 
gage, its foreclosure, and that hls vendor could not give possession. Ilcld 
that, in a prosecution for using the mails in disposing of the worthless 
stock, évidence of a transcript of the record of the foreclosure of the 
mortgage on the mine was not error. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. <S=49.] 

8. PosT Office <&=>4i> — Offenses — Evidence — Admissibility. 

In a. prosecution under Criminal Code, § 215, for uslng the mails in 
connection with a scheme to defraud by disposing of worthless minlng 
stock, évidence held to warrant conviction. 

[Ed. Note.— For other cases, see Post Offlce, Cent. Dig. §§ 84r-86; Dec. 
Dig. ®=549.] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Robert Linn was convicted of violating Criminal Code, § 215, by us- 
ing the mails in connection with a scheme to defraud, and he brings er- 
ror. Affirmed. 

The indlctment under whlch plaintlff In error was convicted bas three 
counts. 

The first charges him with devislng a scheme or artifice to defraud Balley, 
Reynolds, and Brocklus, and a large class of other persons deslrous of pur- 
chasing shares of stock in gold mines; that Linn was président and fiscal 
agent of the New Comstock Gold Mining Company, an Arizona corporation, 
with $10,000,000 capital stock, and that he exercised control and direction of 
the sale of the corporation's stocl^ and of the money derlved theref rom ; that 
the scheme and artifice to defraud was to enter into correspondence through 
the post offlce establishment with tlie varions persons to be defrauded, to 
induee theni to buy shares of stock in sald corporation at prices ranging from 
10 to 25 cents per share, and to defraud them out of whatever purchase price 
they so paid for snch shares. 

It Is charged that In order to Induce such persons to purchase such shares 
of stock, Linn was falsely to represent to such persons so intended to be de- 
frauded that said corporation owned certain mining property in the state of 
Nevada, and that the title to such property was perfect; that a man hnd of- 
fered said corporation $5,000,000 for said property ; that Linn thought the 
stock whlch he was offering at varions prices ranging from 15 cents to 20 
cents per share would be worth $5 per share wlthin two years ; that the assets 
of the corporation conslsted of building, minlng tools and equipment, and 
electrical machinery, and that only a little of the stock was being oflfered a.t 
such low prices In order to make the necessary improvements in the mine; 
that the cornpany was equlpplng Its mines with electrical machinery, and that 
in the mines there was approximately $25,000,000 of gold ore; whereas the 
Indlctment charges that each and ail of such représentations were then un- 
true, false, and fraudulent, and were known so to be by Linn, and it is 
charged that In attempting to exécute such scheme and artifice to defraud, 
so devised or intended to be devised, Linn placed in the post office at Chicago, 
for sending through the mail, a letter, dated Mareh 4,- 1010, addressed to 
Bailey, whlch letter the count sets forth. 

The second count charges that, for the purpose of executing the same 
scheme and artifice to defraud as Is set forth in the first count, Linn mailed 
at Chicago a letter to Reynolds, as in the second count set forth. And the 
third count charges that pursuant to the same scheme and artifice to defraud, 
and to exécute same, Linn deposlted in the mail at Chicago a letter, set forth 
in said third count, to Brocklus. 

©=5For other cases see same topie & KEY-NTJMBBR In ail Key-Numbered Dlgests & Indexe» 
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In the second and third counts the référence to the scheme or artifice to 
defraiid, as set forth In the first count, is in the following language: "So hav- 
ing (levised the said scheme and artifice to defraud described and set forth in 
the flrst count of this indictment, as in that count described and set forth, 
for the purpose of executing the same, and for the purpose of defrauding by 
and through that scheme and artifice," etc. It is not charged in the indict- 
ment that in and by the scheme any one of the persons referred to sustained 
any loss, or tliat Linn realized any profit. 

The indictment was found under section 215 of the Criminal Code, which 
is directed against use of the mails to promote frauds. Demurrer inter- 
posed to the indictment was overruled. At the conclusion of the government's 
case, and again after ail the évidence, peremptory motions were made on be- 
half of Linn to instruct the jury to find him not guilty. Thèse were denled. 
The jury found him guilty, motion for new trial and in arrest of judgment 
were overruled, and judgment glven on verdict, sentencing Linn to six months' 
imprisonment in the House of Correction and to pay a fine of Ç250. Further 
facts are stated in the opinion. 

Fred B. Silsbee, of Chicago, 111., for plaintiff in error. 
H. R. Harris, Jr., of Chicago, 111., for the United States. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). [ 1 ] 
On behalf of plaintiff in error, Linn, it is contended that his demurrer 
to the indictment should hâve been sustained as to the first count be- 
cause it is not therein alleged that any of the stock was in fact sold, 
nor that by and through the fraud and artifice charged any one actu- 
ally paid anything to Linn, nor that any one was in fact defrauded, 
nor that Linn thereby realized any profit. 

In order to constitute the offense defined by section 215 it is not es- 
sential that the alleged fraudulent scheme or artifice met with success, 
or that gain or advantage accrued to the perpetrator, or loss to another. 
The offense is committed if, in the exécution or furtherance of any 
such scheme or artifice to defraud, the post ofiice establishment of the 
United States is employed as defined in said section 215. Grey v. 
United States, 172 Fed. 101, 96 C. C. A. 415; Stockton v. United 
States, 205 Fed. 462, 123 C. C. A. 530, 46 L. R. A. (N. S.) 936; Unit- 
ed States V. Young, 232 U. S. 155, 34 Sup. Ct. 303, 58 L. Ed. 548; 
Weeber v. United States (C. C.) 62 Fed. 740. 

[2-] Without commenting on the contention that the count fails to 
specify varions other essentials of a valid indictment under section 215, 
we will say that the count advised the défendant with reasonable cer- 
tainty of the nature of the accusation he had to meet, and this being 
sufficient, the count is good. 

[3] It was insisted, particularly on oral argument, that as to the 
second and third counts the demurrer should hâve been sustained be- 
cause the alleged scheme to defraud is not set forth in thèse counts. 
It is well settled that it is not necessary in each count of an indictment 
to restate the scheme or artifice to defraud, which has been duly set 
forth in another count, but that apt référence in the counts (such as 
is hère found in counts 2 and 3) to the scheme as it is so set forth in 
another count, is sufiicient and proper. Poster v. United States, 178 

234 F.— 35 
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Fed. 165, 101 C. C. A. 485 ; Crain v. United States, 162 U. S. 625, 16 
Sup. Gt. 952, 40 L. Ed. 1097; Blitz v. United States, 153 U. S. 308, 
14 Sup. Ct. '924, 38 L. Ed. 725. 

The case of United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 
31 L. Ed. 516, which is relied on as holding contrary, is not in point. 
There, in an indictment for using the mails to def raud, the count raere- 
ly stated that the défendant, having devised a schenie to def raud, did 
in the exécution of the schem.e receive through the Post Office a cer- 
tain letter which is as set forth in the indictment. There was no fur- 
ther statement of the fraudulent scheme, and no référence to any 
other count of the indictment whicH did set it forth, if indeed there 
was ^ny such count. The count was very properly held bad for fail- 
ure to 'State what was the fraudulent scheme. 

We find no error in overruling the demurrer to the indictment. 

[4] On the trial a number of letters purporting to hâve been written 
by Linn, other than the letters set forth in the indictment, were of- 
fered in évidence on behalf of the government, and, against objection, 
were adniîtted. It is claimed that because thèse letters were nOt set 
forth or referred to in the indictment they were not compétent évi- 
dence, and that the admission of them was error. That such letters 
are admissible in évidence as bearing upon the intent or state of mind 
of the défendant with référence to the alleged fraudulent scheme is 
well established by the décisions. Packer v. United States, 106 Fed. 
906, 46 C. C. A. 35; Billard v. United States, 141 Fed. 303, 72 C. 
C. A. 451; Rumble v. United States, 143 Fed. 772, 75 C. C. A. 30; 
Walsh V. United States, 174 Fed. 615, 98 C. C. A. 461. 

Without hère setting forth or analyzing the letters so admitted, it 
seems clear to us that upon the question of Linn's intent and of his 
state of mind with référence to the alleged fraudulent scheme, they 
had a decided bearing, and were compétent as évidence thereon. 

[5] It is also urged against the admissibility of some of thèse letters 
that they were taken from plaintifif in error by a fédéral post office 
inspector without Linn's consent, and in violation of his right of pro- 
tection against unlawful search and seizure. It appears from the un- 
contradicted testimony of witness Clarahan that he showed thèse let- 
ters to Linn and asked him if he (Clarahan) might hâve them, and 
that Linn said he might. Under thèse circumstances no question of 
improper search and seizure can be: said to arise. 

[B] It is also contended that the record does not show the indict- 
ment letters to hâve been deposited in the post office or sent through 
the mail. Clarahan testified that Linn told him that he had mailed 
thèse letters in ChicagO'. Linn did not deny saying this to Clarahan, 
but in his testimony said that he told Clarahan that he supposed he 
had sent them through the mail, although he testified that if he so 
stated he must hâve been mistaken, since thèse particular letters were 
delivered by him in person to those to whom they appear to be ad- 
dressed. Witness Brockius testified to receiving one of thèse letters 
by mail. Out of the many letters as to which Linn testified, most of 
them having been admittedly mailed, it might seem strange that he 
would remember thèse indictment letters, not differing materially from 
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many others, to hâve been personally delivered. The jury was the 
proper judge of the weight of the évidence, and was warrantée in 
concluding that the letters were in fact mailed. 

[7] The error alleged in the admission in évidence of the transcript 
of record of the foreclosure proceedings in the Nevada court, of the 
mining property in question, is without merit. The fact that neither 
Linn nor his company were parties to thèse proceedings is not material. 
Before making the alleged false représentations as to title, control, 
and opération of the property, Linn, as will be seen, had definite 
knowledge of the adverse possession of the property under court pro- 
ceedings. The transcript merely identified the proceedings out of 
which arose the adverse possession which was well known to Linn. 

[8] This brings us to what seems to be the main contention on be- 
half of Linn, and the one most earnestly pressed, viz., that the évi- 
dence does not warrant the conclusion of Linn's guilt, and that the 
District Court erred in overruling the peremptory motions made on his 
behalf. In considering this proposition référence will be made to the 
more salient facts bearing thereon. 

The Equitable Mining Company was the owner of certain gold min- 
ing property in Nevada, upon which was located a mine, in the develop- 
ment whereof many years before approximately $300,000 had been 
expended. The mine had for many years been abandoned, or rather 
it remained unworked, and its deep shaft and workings had become al- 
most filled with water. 

Linn began negotiations for securing the property, and under date 
of August 4, 1909, entered into an agreement with the Equitable Com- 
pany, which in substance provided that upon payment to the Equitable 
Company of $150,000 it would convey to Linn the property, and it 
would, on acceptance of the property by Linn, exécute a deed of the 
property in escrow, to be delivered to Linn or his assignée when the 
said payment was fully made ; that as part of the purchase price Linn 
agreed to pay or cause to be paid, within 30 days af ter his acceptance 
of the property, $6,000 of the Equitable Company's floating indebted' 
ness then due, and to pay $6,000 of the Equitable Company's bonded 
indebtedness due April 10, 1910, and the balance of $138,000 of the 
purchase price to be paid by and out of 15 per cent, of the gross value 
of ores mined by Linn from the premises, such 15 per cent, to be paid 
each month from September 10, 1910, and the mine to be operated 
so actively that after six months from date of instrument the 15 per 
cent, shall average not less than $1,350 per month ; that the Equitable 
Company shall within 15 days from date deliver abstract showing good 
title to property; that within 20 days from date Linn shall visit and 
inspect the property and satisfy himself that the property, so far as 
can be ascertained without unwatering the mine, is substantially as 
stated in a report on the property of April 25, 1905, by D. H. Jack- 
son, and that immediately after examination and approval of the prop- 
erty and title Linn shall be placed in full possession of the property 
to mine and remove and sell ore therefrom, and he shall forthwith 
and without delay begin the work of operating the mine with as large 
a force of men as can be used to advantage and to continue working 
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the same in workmanlike manner, and that such work shall be begun 
by September 10, 1909. There are clauses regarding accounts to be 
kept, and statements to be made, and that until f uU payment the title 
shall remain in the Equitable Company, and the usual clause of for- 
faiture by Linn in case of his nonfulfiUment of the contract, and a 
clause against his assigning without the consent of the company. 

Under date of August 5, 1909, there appears an assignment by Linn 
to the New Comstock Gold Mining Company, consented to by the Eq- 
uitable Company. The New Comstock Gold Mining Company was 
organized with a capital stock of $10,000,000, substantially ail of which 
stock was taken by Linn as président, in considération for the assign- 
ment of his said contract with the Equitable, for which Linn had paid 
nothing. Linn turned back into the company's treasury about half of 
the stock as treasury stock, retaining the other half. 

Linn was living in Chicago, and in the latter part of August, 1909, 
he sent to Nevada, to inspect the property, one Felt, who had expéri- 
ence in gold mining, and whom he had interested in the proposition. 
On reaching the property he found that one Léonard was in posses- 
sion under certain court proceedings in Nevada for foreclosure of a 
mortgage on the property, and would not permit Felt to go on to the 
property. Felt at once communicated with Linn, advising him of this 
fact. Linn thus knew early that, until the adverse claimant in posses- 
sion would be removed, the Equitable Company could not comply with 
its undertaking to deliver him the immédiate possession of the prop- 
erty, and he could not comply with his agreement in respect to work- 
ing the mine. Felt remained there for a number of months, but never 
got possession of the property, and Linn testified that he himself never 
saw the property, and that neither he nor the New Comstock Company 
ever obtained physical possession or control of it, or were to his knowl- 
edge ever in situation where they could control or work the mine, 
or make any improvements upon it. 

To meet this situation, under date of January 25, 1910, a supple- 
mental agreement was made between the two companies wherein it 
was recited that the Equitable Company has been unable to admit the 
représentative of the Comstock Company into actual occupancy and 
possession of the property described, "for the purpose of making ex- 
amination as the contract provides preHminary to its purchase," not- 
withstanding the Comstock Company "had a représentative on the 
ground for the purpose of such examination since the 8th day of Sep- 
tember, 1909," who "has been excluded and prevented from such ex- 
amination by reason of the property being in adverse custody under 
appointment of the court," and agreeing that the time fixed by the 
contract within which the Comstock Company was to enter upon and 
make examination of the property be extended until a reasonable num- 
ber of days after the Equitable Company "shall hâve procured the 
termination or removal of the adverse custody of the property under 
the order of court and hâve admitted the représentative of the party 
of the second part (the Comstock Company) into full occupancy for 
the purpose of examination and acceptance," and the time of perform- 
ance by the second party of the other terms of the contract was cor- 
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respondingly extended. Linn signed the supplemental agreement as 
président of the Comstock Company. 

It thus appears that the original contract, bond, or option never 
ripened into even a definite contract of purchase, because of the fact 
that Linn and his assignée had not been given opportunity for making 
examination of the property, as the resuit of which they might accept 
or reject it, and under the said extension the time when the Equitable 
Company might be required to deliver over possession was thus indefi- 
nitely postponed. 

But, notwithstanding Linn and his company thus did not bave even 
a definite option, but only one that was predicated upon the ability of 
the Equitable Company to give possession at some indefinite future 
time, there were sent out by Linn letters and circulars from which it is 
plain he intended the récipients to conclude that his company had ab- 
solute title, and that, coupled with such title, there was control of the 
property, and possession thereof , and that improvements thereon were 
going forward, and that a small amount of the company's stock would 
be sold for the purpose only of prosecuting the improvements, provid- 
ing appliances, and increasing the output of the mine. The record 
abounds in such représentations. In the indictment letter to Bailey, he 
says : 

".$20,000 will enable us to ship 100 tons of ore per day, which wiU yield a 
profit to the company of $700 a day. AU thls can be done proUably wlthln 
90 (lays. Wlthin six months one-half of the net proceeds from the shipment 
of this ore can be returned to the investors. By the use of $20,000 the stock 
\vill be made worth par and when it ylelds 50O tons per day the stock will 
be worth $5 per share. It is absolutely safe and absolutely certain of results. 
It is not a mining proposition, but simply to provide facilities for haudling 
the ore now In sight." 

And in that to Reynolds, of May 23, 1910, he explains that for the 
money to be raised by thèse stock shares the purchaser of stock will 
hâve a first lien on half of the net proceeds of the product of the mine. 
He describes the assets of the company and states : 

"We bave more than a million and a half tons of ore." "We require an 
electrical drill, electric hoist, and electric apparatus to handle the ore, to- 
gether with an air-compressing System by which we can readily drill and 
produce ore at a small cost." 

The printed prospectus circulated to induce stock sales is headed, 
"Statement of Property Owned and Controlled by the New Comstock 
Mining Company." It begins, "This company owns the Flowery and 
North Bananza mining claims," etc., and states that the company is 
engaged in repairing the shaft. ready to unwater the mine; that most 
of the amount necessary has been provided for, but that the company 
did not think it wise to be short of funds, and so has decided to offer a 
limited amount of stock at 15 cents a share. 

It is true the prospectus also states that there is a balance yet due 
of $150,000, and that payment must be made in about seven years, 
and makes mention of the deed in escrow which is to be delivered when 
payment is made. But this was only part of the truth, well calculated 
to divert intending stock purchasers from knowing of the further en- 
cumbrance of an adverse possession, and the yet further condition of 
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the practical nullification of the option contract throiigh the inability 
of the Equitable Company to permit Linn to make even a preliminary 
examination of the property, the outcome of which situation, and its 
ultimate eiïect upon the transaction, being well expressed by Linn him- 
self, who testified, "We never got possession to work it; we never 
got physical control." Indeed, as the évidence shows, the foreclosure 
proceedings in due time ripened into a sale and sheriff's deed, under 
which the title of the Equitable Company was extinguished. 

Employing language which would be consistent only with présent 
possession and control of the property, he wrote Mulligan : 

"We are equipping thls property with an electrical outflt to pump water, 
hoist ore, and do ail things necessary by electrical power." 

And to Dennis in December, 1909: 

"A letter just received from Mr. Felt States that $4,500 will enable us to 
begin shipment of ore." 

How could this be true unless they could control and operate the 
mine ? Again, he wrote Mrs. Dennis in December, 1909 : 

"We are now witbin less than Ç5i000 of being able to ship 100 tons of ore 
per day." 

To Gieselman he wrote: 

"We hâve an electrlc pump on the gr'ound, paid for, but there are other 
things in the way of electrical drills, electric hoist, tools, supplies, timber, 
lumber, iron glrders, track and labor to pay for before we can get any re- 
turns from the shipment of ores." 

In a letter to Ransom, as late as June 16, 1910, he stated: 

"We hâve a very well developed mine; we are equipping our mines with 
electrical maehinery," to "enable us to make necessary improvements in the 
way of drills, hoisting apparatus, electrlc pump," etc. 

Writing to Mr. Hewitt, December 2, 1909, he said: 

"We hâve an electric pump cpnnected with the mine. I liave been work- 
ing for control of this mine for over two years. I liave It now in control and 
with a paltry few thousand dollars wlU be able to ship 100 tons per day that 
will net the company at a low value $700 per day. The title to this prop- 
erty is perfect. $15,000 will place the property in a producing condition. Ilad 
I $15,000 in the bank to-day, I could assure 100 tous daily shipment witliin 
12 weeks." 

It was nowhere intimated that any of the money from stock sales 
was to be used for other than equipment and development purposes, 
nor that any of it would be applied to obtain possession and control 
of the mine. Indeed, in a letter of December 11, 1909, he said definite- 
ly that the stock was being oflfered for sale — 

"to bring a developed mine to a shipping condition," and "we are selling stock 
to equip the mine with an electrlc hoist, drills, pumps, retimbering the shaft. 
and to procure ail the necessary facilities for handling and shipment of 100 
tons per day and to Increase that product to 500 tons per day." 

And in another letter, April 18, 1910, to Brockius, after he stated 
that "it requires only a few dollars to make it produce a hundred tons 
per day," added in a postscript: 
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"The $10,000 you propose investing will be used solely for the purpose oî 
produclng ore and supplying facllities to handle and market the same. Not 
one dollar will be used In any other channel." 

Indeed, ail the correspondence, far from suggesting the fact that he 
had not theretofore even had opportunity for examining the mine to 
détermine whether he would accept the option, was calculated to make 
prospective stock purchasers beHeve that his company had purchased 
and was in possession and control of it, and actually doing work on it. 

Linn's State of mind with respect to his intended efïect of such rep- 
résentations is well shovvn in his explanation of what may be termed 
the Jones letter. Under date of November 12, 1909, after Linn had 
learned of the adverse possession under the court proceedings, he wrote 
Feit, who was still in Nevada: 

"You are llliely to get a message instructing you to show the mine to J. J. 
Jones, and do the best you can not to let Mm know about any trouble, if pos- 
sible." 

In his testimony concerning this letter Linn said : 

"Felt wrote me Mr. Kennedy would not give liim possession of the prop- 
erty. Jones was at Eurêka and was superintendent of a large mine there, and 
Mr. Smith of Chicago wanted him to go down to look at the property with a 
View of putting in a large sum of money. Mr. Smith, as I learned by in- 
(juiry, was a stockyards man and had made a large amount of money in the 
gold fields. and at one tlme owned a mine in Eurêka, of which Mr. Jones 
was superintendent. I wanted to sliow Mr. Jones the best we could the mine 
under the conditions that might exist when he arrived there. * * * i 
made the statement decause if Mr. Jones had found out about any troiible U 
wight hâve had a iad ejfect on Mr. Smith investing." 

Is it reasonable to believe that Linn was any less considerate of 
Smith, to whom he intended through suppression of the facts to sell 
stock, than he was of Bailey, Reynolds, Brockius, and the others, named 
and unnamed, to whom he was likewise trying to sell stock ? 

With respect to the charge in the indictment as to the false repré- 
sentations of a $5,000,000 offer for the property, in a letter from Linn 
to Hewitt, December 2, 1909, he said : 

"I saw a man a few days ago who offered us $.5,000,000 for this property, 
and he said he remembered the time when 1,000 shares of stock in the old 
Comstock was sold in London, England, for $1,400,000." 

In explanation of this, Linn at first testified a man by the name of 
Parker was going to give him $5,000,000 for the mine. A little later 
he testified : 

"He said he studied the reports, and studied ail that he could find out about 
it, and said, if it was unwatered and they could get into it, they would be 
wllling to take that on an option of $5,000,000. In niining, an option of pur- 
chase is considered a purchase. He said, if they could get the mine, if there 
was no water on it, he would take an option on it for $5,000,000 for the prop- 
erty, and hâve a certain time to pay for it. We were not in position to do 
that, because the mine was under water. The proposition was that we had 
tirst to unwater the mine before we could get the $5,000,000. He would not 
pay without examining it. Parker professed to represent a syndicate. I said 
it was. not for sale, but they kept saying they would pay $5,000,000 as quick 
as we would unwater the mine and let them in and they could examine It 
and find the ore présent. If the water was out, and they could go down 



552 234 FEDERAL REPORTER 

and found $1,500,000 blocked out and $5,000,000 In slgbt, they would pay 
$5,000,000." 

Linn thus gradually minimized the proposition from an unqualified 
offer of $5,000,000, as stated in the Hewitt letter, to an offer to take 
an option at that price, conditioned on Linn's removing the water, and 
an examination showing $1,500,000 of ore blocked out and $5,000,000 
more in sight. Linn's testimony does not justify his représentation 
that an unqualified oflfer of $5,000,000 for the property had been made. 

The fact that Linn had the abstract of title of the property examined 
and had légal advice thereon does not alter the situation. The évi- 
dence shows that his lawyer advised him that title was good in the Eq- 
uitable Company, subject to a mortgage or trust deed to secure a bond 
issue. It does not appear that any lawyer advised him he might with 
impunity undertake to sell stock to intending purchasers through 
knowingly false représentations of présent title, control, possession, and 
opération, of the property, and of a fabulons offer for it, and employ 
the post office establishment to help carry out such a schéma. And it 
is plain that such advice, if given, could afford him no protection. 

The insistence that Linn honestly believed this property had great 
possibilities, and that, if he could get hold of it and work it, large prof- 
its would speedily come to himself and to those whom he might in- 
duce to purchase shares of the stock, may be conceded. But when, in 
order to raise money, he devises a scheme to represent to intending 
stock purchasers that his company had présent title, possession, con- 
trol, and opération of property, and a vast offer for it, when ail this, 
to his certain knowledge, was false, then thèse constitute the scheme or 
artifice to defraud thèse intending purchasers into making purchases 
they would not otherwise make, and is to be considered whoUy apart 
from the faith which Linn might bave, that if, in this manner, he might 
raise sufficient funds, he would then get hold of the property, and 
make vast profits for thèse same intended investors. 

He ha.s been described as an enthusiast or optimist, with unbounded 
faith in the ultimate outcome of his prospect. While men may not be 
convicted for acts done in good faith, nevertheless schemes and de- 
vices to in duce the making of stock investments which plainly would 
not otherwise be made, by the knowingly false représentation of ma- 
terial facts and conditions, show a culpability which enthusiasm can- 
not justify, nor optimism excuse. 

Finding as we do that there is évidence to sustain the verdict, there 
was no error in overruling the peremptory motions to instruct the 
jury. 

The judgment of the District Court is affirmed. 
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PACIFIC POWER CO. v. SHBAFF. * 
(Circuit Court of Appeals, Ninth Circuit. August 14, 1916.) 
No. 2603. 

1. Masteb AîfD Servant <©=234(3) — Contbibutory Négligence— Higii-Ten- 

SION WiRES — PrESUMPTION OF KNOWLEDGE OF DANGER. 

The law imputes no sucli knowledge of electriclty to an electrieian's 
helper that he is barred by eontributory négligence from recovering for 
injury from liigh-tension electriclty jumping to him from its conductor 
whieh he had nearly approached but had net touched. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. § 709 ; 
Dec. Dlg. ®=3234(3).] 

2. Master and Servant <S=>119— Machineby and Place to Work— Electri- 

CAL Apparatus. 

Because of the tremendous potency and danger of electriclty, an em- 
ployer is held to extraordinary précaution for the safety of employés in 
the construction of maehlnery and appliances for its transmission. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 210 ; 
Dec. Dlg. ®=5ll9.] 

3. Master and Servant <S=»280, 281(5) — Action by Servant Injubed by 

Electbicity — Evidence. 

In action by employé for injuries from electric shocli from defectlvely 
constructed lightnlng arrester near which he was put to work without 
warning, évidence that he had some electrical expérience, but that, al- 
though he knew of danger of direct contact with a live wire, he did not 
know of danger that high-tension current would jump to a person aj)- 
proaching near it, that the lightnlng arrester was charged with a high 
current of electriclty and its arms extended to withln about 5 feet 9 
inches of the ground, and that this height was improper and unsafe con- 
struction, supported verdict for plaintliï, as against claim of his assump- 
tîon of risk and eontributory négligence ; a live wire not discloslng, by 
its appearance, its dangerous nature. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
981-986, 989; Dec. Dlg. <S=>280, 281(5).] 

In Error to the District Court of the United States for the District 
of Nevada; E. S. Farrington, Judge. 

Action by P. R. Sheaff against the Pacifàc Power Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Metson, Drew & MacKenzie, William M. Abbott, and William M. 
Cannon, ail of San Francisco, Cal., and George A. Bartlett, of Reno, 
Nev., for plaintifï in error. 

B. F. Curler, of Elko, Nev., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. At the times in question the plaintiflf in 
error, défendant below, was engaged in generating, selling, and dis- 
tributing electriclty in the state of Nevada and elsewhere, for power, 
light, and beat purposes, and the défendant in error, plaintifï below, 
was in its employ. While so employed the plaintiff received very se- 
rious injuries, for which he sued the company, recovering in the trial 

^=9For other cases see same topic & KET-NUMBER in ail Key-Numbered Digests & Indexes 
'Rehearing denied October Ift, 1916. 
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court a verdict and judgraent. The case is brought hère by the de- 
fendant, the contentions on its part being that the complaint does not 
State a cause of action, that îht évidence does not sustain its material 
allégations, and that consequently the court below erred in denying 
its motions to direct a verdict in its behalf, and, further, that the 
plaintiff assumed the risks resulting in his injuries, and was also 
guilty of contributory négligence. Error is also assigned to the re- 
fusai of the court to give to the jury certain requested instructions. 

After alleging the jurisdictional facts and stating the business in 
which the défendant company was engaged, the complaint allèges, in 
substance, that on a certain named day and for a period immediately 
prior and subséquent thereto, at its Nevada Hills substation near Fair- 
view in Churchill county, Nev., the défendant negligently and reckless- 
ly, and without regard to the personal saf ety of its employés, including 
the plaintitï, constructed and maintained a certain electrical structure 
and equipment called a lightning arrester, to which were attached high 
potential primary wires, carrying electrical current in highly danger- 
ouis amount, to wit, about 60,000 volts on each of said primary wires, 
ail of which was built and maintained in a defective manner and con- 
dition "in that high potential primary wires, and the wires, runs, arms 
and appliances, carrying and transmitting electrical currents and enei^gy 
of high and dangerous amount and voltage, were not erected, built, 
and maintained at a safe and sufficient height and distance from the 
ground, but were built and maintained too near the ground and in 
too close proximity to the Nevada Hills station house or transformer 
station"; that on the day named the plaintifif was in the employ of 
the défendant as a laborer and electrician's helper, and was unfamiliar 
with the work of a journeyman lineman and electrician, and was un- 
acquainted with and ignorant of the dangers incident to the work 
of a journeyman lineman and electrician upon or near wires or ap- 
paratus carrying electrical current of high voltage and potential energy ; 
that on the day named the plaintiff was ordered to work in and around 
and near said lightning arrester and said Nevada Hills transformer 
house and substation, which place was a dangerous one in which to 
work by reason of the defects alleged, and by reason of the fact that 
the live arms of said lightning arrester were so near the ground and 
in so close proximity to said substation building, ■wdiich dangers and 
dangerous condition were wholly unknown to the plaintiff; that on the 
day named the plaintiff, while working near and around said lightning 
arrester, as ordered by the défendant, "came either in such close 
proximity to or in contact with one of the said arms of said lightning 
.arrester, whereupon a large amount of electrical current, to wit, 60,- 
000 volts, passed through the body of plaintiff to the ground, thereby 
inflicting upon plaintiff a violent electrical shock and severe and dan- 
gerous injuries," which injuries are specifically described in the com- 
plaint, and are alleged to hâve resulted in grievous pain and anguish 
and expense to him. 

A demurrer filed by the défendant to the complaint being overruled, 
an answer was filed which, among other things, put in issue the allé- 
gations of the complaint in respect to the defective construction and 
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maintenance of the lightning arrester, and alleging that it was con- 
structed and maintained in the proper and usual manner, and with 
due regard to the safety of the employés of the défendant, including 
the plaintiff, and was free from any defects as a whole or in any of 
its parts. The answer denied that the plaintiff was in the employ of 
the défendant as a laborer, but admitted that he was employed as an 
electrician's helper; it denied that the plaintiff was unfamiliar with 
the work of a journeyman lineman or electrician, and denied that he 
was ignorant of the dangers incident to the work of such an employé 
upon or near wires or apparatus carrying electrical current of high 
voltage or potential energy; it denied that the place where the plain- 
tiff' was set to work by the défendant was a dangerous place "except- 
ing the ordinary danger surrounding ail electrical apparatus or ap- 
pliances," and denied that the plaintiff was ignorant of the dangers al- 
leged in the complaint. 

As affirmative défenses the défendant set up that the injuries re- 
ceived by the plaintiff were caused by his own carelessness and nég- 
ligence in failing to exercise his natural faculties in a reasonable way 
to avoid injury, and that : 

"Ail of the conditions surrounding tlie plaintiff at the time of the accident 
alleged in plaintiff's complaint, and ail of the dangers and risks incident 
thereto, were open and explained to, and understood by, the plaintiff, and 
plaintifC had full knowledge thereof, and such dangers and risks were assumed 
by him as a part of his employment." 

[1] We see no merit in the contention that the complaint does not 
state facts sufficient to constitute a cause of action. The action is 
based upon the ground that the place where the plaintiff was put to 
work was not a safe place, for the alleged reason that the lightning 
arrester was defectively constructed and maintained by the défend- 
ant in the particulars set out in the complaint, and as constructed 
and maintained was dangerous, of which dangers the plaintiff did 
not know and was not warned, and that in the course of his employ- 
ment, in passing the live arms of the arrester, an electric current there- 
from of tremendous voltage inflicted upon him the injuries for which 
he sued. It is difficult to see what more was necessary to constitute 
a cause of action. To sustain the argument of the plaintiff in error 
against the sufficiency of the complaint would be, in effect, to hold 
that "an electrician's helper" is bound to know as a matter of law 
that a high-power current of electricity is liable to jump from its 
conductor and pass through one who approaches too close to the con- 
ductor. We thinh it very clear that the law imputes no such knowl- 
edge to the "helper" of an electrician. 

[2] Contributory négligence and assumption of risks are affirma- 
tive défenses, and they were set up by the défendant in its answer, 
as has been seen. Even in cases where the machinery and appliances 
about which an employé is put to work are of the ordinary kind, the 
employer is bound to use ail reasonable care and prudence for the 
safety of those in his service, by providing machinery reasonably safe 
and suitable, and for failure in that précaution and care the employer 
is responsible for any injury which may happen through such defect. 
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which was or ought to hâve been known to him, and was unknown 
to the employé. Washington, etc., R. R. Co. v. McDade, 135 U. S. 
554, 570, 10 Sup. Ct. 1044, 34 L. Ed. 235, and the numerous cases 
there cited. Manif estly far greater should be the précaution and care 
by the employer in the construction and maintenance of machinery 
and appliances for the transmission of a power of such tremendous 
.potency and danger as electricity. 

[3] It is also urged by the plaintifif in error that the évidence failed 
to prove the material allégations of the complaint, and therefore that 
the court should hâve granted the defendant's motion for a directed 
verdict in its behalf. It appears from the évidence that the plaintiff 
had been in the employ of the défendant company for several months 
prior to his injuries, digging holes and other such work part of the 
time, at the wage of $4 per day, part of the time as an electrician's 
helper at the same rate of pay, and part of the time as a lineman at 
$4.50 per day. The plaintiff in his testimony gave his trade as "steam 
stationary engineer," but he admitted that he had theretofore been 
employed in varions occupations — at times running engines, operating 
steam boilers, electric dynamos and motors, blasting with dynamite, 
working in the construction, of power lines and in the installation of 
transformers, etc. From his ow^n testimony there can be no doubt 
that he knew better than to knowingly corne in direct contact with a 
live wire or other conductor of electricity; but that fact by no means 
sustains the contention of the plaintiff in error that the court should 
hâve taken the case from the jury by directing a verdict in favor 
of the défendant. 

The évidence shows that Fairview substation, where the accident 
happened, is on a hill near a mine to which the plaintiff in error fur- 
nished power, and that the latter at the same time had another sub- 
station some 16 or 17 miles distant, called Wonder station, where the 
plaintiff had worked under the company's electrician, Mr. Halpenny, 
who had charge of both stations. That in question consisted of a 
small building in which were three transformers and the switchboard, 
and on the outside of which was the lightning arrester, consisting of 
f rame work so constructed that its three north arms, which were made 
of small pipe, were attached one to each of the three high-tensioned 
feed wires running into the transformer house, and consequently, 
when so attached, each of thèse three arms was charged with elec- 
tricity whenever the feed wires were carrying a current. The lower 
end, or horn, as it is called in the record, of each live arm, came 
within about 5 feet 9 inches of the ground and 3%. feet from the 
transformer house. On the south side of the arrester were three 
dead arms or pipes, corresponding to the three live arms on the op- 
posite side. The dead arms nowhere came in contact with the live 
arms or near them, except at the gap where they were about 3% 
inches apart; the purpose of the lightning arrester being to receive 
and carry into the ground any excess of electricity on the high- 
tension wires that might occur from any cause. 

At the time in question this lightning arrester had not been com- 
pleted; the dead arms not being connected in any way with the 
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ground. Nevertheless, connection with the high-tension feed wires 
had been made, and in conséquence the arrester, though incapable o£ 
performing its functions, was charged with the full voltage of elec- 
tricity then on the high-tension wires, amounting to about 55,000 
volts. It was to prépare for Connecting the dead arms on the opposite 
side of the transformer building with the ground that the plaintifï 
was sent by Halpenny to the Fairview substation to dig a hole under 
each of the dead arms, into each of which holes he was to put a 
cément block that he took with him. To the blocks iron clamps were 
subsequently to be attached, and the dead arms then connected by 
wire with the ground, ail of which work was, according to the évi- 
dence, to be done by Halpenny. 

The testimony of the plaintiff tended to show, among other things, 
that he was ignorant of the dangers attending working around or in 
the vicinity of live wires, and did not know and was not told that 
there was any danger of an electric current jumping from the live 
arms of the arrester in question if approached too close, and in this 
respect his testimony finds some corroboration in the testimony of Mr. 
Halpenny, the company's electrician who sent him there. After tes- 
tifying quite fully in regard to the work that the plaintiff did under 
him, both in respect to the building of the power lines and of the 
substations at Wonder and Fairview, including the placing of wires, 
he testified, among other things, as follows : 

''When Mr. Sheaff was going toward a wire that was exposed I would 
say to him, 'Look out, Mr. SheafC, that is hot,' or something like that. When 
he would be working in the neighborhood of any wire which he could not 
see, or when he appeared to forget the existence of, I would say, 'Look out, 
Bill, don't go too close,' or something of that nature. I had warned him on 
several occasions agalnst différent wires that were in the building. They were 
hot. He seemed to understand the situation that those wires were hot after 
the first warning. Before that, I would not say that he did not seem to know 
that the wires were hot. He seemed rather to forget that those wires were 
there, and that was the reason I warned him. During ail the time Mr. 
SheafC was working under me, I did ail the directing and supervision, I told 
Mr. SheafC what to do and what not to do. The day that I sent him to 
Fairview, I told him that day just what to do. I told him to dig those holes 
and set those blocks. He dug the holes, and that was part of what I told 
him to do. Even up to that time I had direeted him and supervised ail the 
work that he had done ; and up to that time he had contlnually been under 
my immédiate supervision. He had been away from me to do work by him- 
self. He built the Une hlmself. That was something like three-eighths of a 
mile from me, I belleve. That was working absolutely on dead wires. I at 
that time considered him an electrician's helt)er. This was not the flrst time 
that Mr. Sheaff was sent out by me from where I was to work in the vicinity 
of live wires. He had been sent to each of the two stations, Fairview and 
Wonder. That is the flrst time I ever' sent him 12 miles away, as far as 
that. Before that, I had never sent him any great distance to work around 
live wires. We never had anything to do with, the wires when they were 
allve at that hîgh voltage. We worked around the lower voltage wires — 6,600 
volts. I knew the dangers attending this apparatus at Fairview before I 
sent Mr. Sheaff there. I knew what would happen to him if he came in con- 
tact with one of those live arms. I instructed him before I sent him to keep 
away from those. I told him not to touch any of the connections, or make 
any changes. By 'touch the connections' I meant not to touch any of the 
parts of the arrester itself. That meant he was not to touch any of the live 
parts or connections, and the parts on the arrester, meaning by that the homs. 
By 'touching the connections' I meant not to touch any of the live parts. 
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"Mr. Gedney: Q. Why dld you say, 'Don't touch any of those llve parts,' 
or, 'Don't touch any of those other parts'? A. Well, I will explain it In thls 
way: That at the time of sendlng a man to do a pièce of work, after he bas 
done similar pièces of work, and worked in the vicinity of wirés, you natûral- 
ly make an assumptlon that he taows by prevlous expérience wliat he 
sliould do in tlie way of safeguarding hlmself. 

"Witness (continuing): I assumed that he knew the danger there, and that 
was the reason I didn't instruct him. 1 knew what expérience Mr. Sheaff had 
had under me dealing with llve wlres at the time I sent him over there. I 
knew how this machine could become dangerous. I know how high those 
arms were off the ground, and I knew if a man came in contact with thera 
what the resuit would be. I didn't hâve him make tliose connections because 
I wanted to attend to that myself. It wasn't because Mr. Sheafif wasn't 
compétent to do it In my estimation. The reason I dld not instruct Mr. 
SheafC to do it was because I wished to wait untll I got over there, and make 
arrangements for a shutdown long enough to work on thls. * * * i didn't 
know 24 hours before Mr. SheafE went over there that he was going over there 
to make that connection, or do that work. It took him- about half a day to 
make those blocks for that Fairview substation. ïhat was some time before 
the day he went over there. We knew we were going some time. I thlnk 
it is not a fact that Mr. Sheaff and I were going together over there that 
morning. The reason I remained was because I was waiting for some bush- 
ings and tape that corne in that night. That was the nlght Mr. Sheaff left 
there in the morning. It was not my intention to go over there that morning, 
with Mr. SheafE. The opportunity presented itself for him to go that night, or 
early in the morning, because of the coming over of an extra wagon, as I 
remember, a stage running^this was not the regular stage, as I recall it 
now ; it was an extra trip the stage driver had made ; and since the material 
arrived that night, the material that I was waiting to use myself, and the 
opportunity for sendlng thèse blocks over presented itself, I sent the blocks 
over, and sent Mr. Sheaiï over to put them In, thinking that it would hasten 
matters that much. I first informed Mr. SheafC that evenlng that he was 
going over to Fairview that morning. There had not been any talk about it 
that I remember before that time." 

The plaintiiï testified, among other things, that when he got to 
Fairview substation, he got the key to the building from a man at 
the mine, opened the door, and took out a pick and shovel with which 
to dig the holes, went around to the southerly side of the structure 
(on which side were the dead arms), loosened the wires of the wire 
fence that had been built to surround it, dug the three holes under 
the three dead arms of the arrester, and then started around to the 
north side of the building to get the cernent blocks to put in the holes. 
When passing one of the live arms the high-power voltage of elec- 
tricity left it and passed through his body, inflicting the terrible in- 
juries upon him described in the complaint. There was évidence tend- 
ing to show that he did not actually touch the live arm, but in the 
nature of things he must hâve passed sufficiently close to it to attract 
the current ; and there was positive testimony that such a voltage 
would jump at least 1% inches from its conveyor. The évidence is 
that the plaintiiï was a littk over 6 feet 3 inches in height, and that 
the arms of the arrester at the Fairview substation extended down 
to within about 5 feet 9 inches of the ground. There is évidence 
in the record tending to show that such a construction of a lightning 
arrester is proper, but there is also évidence tending to show the con- 
trary, and that it is highly dangerous, as is shown very clearly by the 
injury inflicted in this instance. For example, the witness Scrugham, 
sworn on behalf of the plaintiff, and who testified that he is an electrical 
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engineer and professor of electrical engineering in the Unîversity of 
the State of Nevada, a graduate in that profession of the University 
of Michigan, and of many years' expérience as technical expert for 
a number of nanied companies, testified, among other things : 

"If tbe Pacific Power Company was carrying 55,000 Volts of eleetricity, I 
would sày it vvas a high-tension power Une. Anything over 550 volts is con- 
sldered a high-tension power Une. We would call this, perhaps, an extra high- 
tension Une. The usual and ordlnary praetice in high-tension construction 
with référence to the helght thàt the live ends connected with that constmic- 
tion are from the ground shonld be well ont of reach of a man -worklig un- 
derneath it; that would he, 10 feet approximately. The usual praetice is to 
hâve It — a 60,000 volt Une, approximately is about 4-foot clearance. If the 
amount of voltage between twb of the high-tension wires of the Pacific Power 
Une on July 18, 1911, was approximately 55,000 volts, if the System weré a 
ground neutral System, as described by Mr. Halpenny, there would be ap- 
proximately 32,000 or 33,000 volts. The voltage on a Une is the pressure, the 
eleetricity corresponding to the pressure of a water pipe Une or head of 
water. The ampères is the electrical current flowing In the Une, correspond- 
ing to cubic feet of water per second, or gaUons of water per second. Elee- 
tricity would jump, say, from a point on the live arm of the arrester, No. 1, 
to a person, under normal conditions, on a Une carrying 55,000 volts ; if it Is 
a grounded neutral, the same condition as prevailed on the Pacific Power 
Company Une, it would jump about an ineh and three-quarters under normal 
conditions. From this point (indicating on model) the amount of voltage be- 
tween that and the ground would be from 32,000 to 33,000 volts. This inch and 
three-quarters is based on a voltage, not of 55,000, but of 33,000, volts between 
that point on the arrester and the ground. I am famlliar with lightning ar- 
resters. I hâve measured this model. I am famlliar with what is known as 
the horn-type arrester. Nearly ail of the lightning arresters are based more 
or less on the horn-gap principle ; at least a large part of them in use in the 
West. We use something similar in the Elka. plant ; something similar in 
use in the Truckee River plant, may not be the same in form, but some quali- 
fication of the horn gap ; that is, on the high-tension side. I hâve seen al- 
most exactly this arrester at ïonopah. The usual and customaxy height 
that the live arms of the arrester are put from the ground is at least 9 or 10 
feet. They are put that height from the ground for the purpose of safety to 
human life. 

"Mr. Curler: Q. Baslng your answer upon your technical knowledge and 
expérience, state whether or not a lightning arrester within 5 feet 9 inches of 
the ground Is a safe construction. * • * A. I do not regard it as a safe 
construction." 

The record contains much more testimony on this subject; and, 
while it is decidedly conflicting, it is hardly necessary to say that ail 
such conflicts were for the détermination of the jury. Enough has 
been stated to show that the jury was clearly justified in concluding 
that the arrester in question was constructed in a defective and dan- 
gerous manner, in that it reached to within about 5 feet 9 inches of 
the ground, and that the défendant was guilty of négligence in so 
constructing and maintaining it. We must therefore affirm the judg- 
ment unless we can properly hold that the further findings, neces- 
sarily involved in the verdict, that the plaintiflf did not assume the 
risks to which the defendant's négligence subjected him, and was 
not guilty of such contributory négligence as precluded bis recovery, 
were not justified by the évidence, or unless there was réversible er- 
ror in the matter of the instructions of the court given or refused. 

The testimony of the plaintifï and of the defendant's witness Hal- 
penny, is, we think, amply sufficient to sustain the conclusion of the 
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jury that the plaintiff did not assume the risks to which he was sub- 
jected, for not only did the plaintiff testify tlnat he did not know and 
néver was tbld that a current of electricity would jump from its wire 
or other conductor to and pass through a man who approached it 
too closely, but the jury might well hâve concluded from Halpenny's 
testimony above quoted that the plaintiff had no such knowledge, and 
was by no means familiar with the dangers attending work around 
or about tigh-tension wires or pipes, extending so near the ground as 
to admit the current of electricity leaving them and passing to and 
through a human being who should touch or approach too close to 
the conveyor; for in that portion of Halpenny's testimony he ex- 
pressly says : 

"I knew the dangers attending thls apparatus at Fairvlew before I sent 
Mr. Sheaff there. I knew what would happen to hlm if he came in contact 
with one of those Ilve arnis. I Instructed hlm before I sent him to l^eep away 
from those. I told him not to touch any of the connections or malce any chang- 
es. By 'touch the connections' I meant not to toucli any of the parts of the 
arrester itself. That meant he was not to touch any of the lire parts or con- 
nections, and the parts on the arrester, meaning by that the horns. By 'touch- 
Ing the connections' I meant not to touch any of the live parts. 

"Mr. Gedney: Q. Why did you say, 'Don't touch any of those live parts,' or, 
'Don't touch any of those other parts'? A. Well, I will explain it in this way: 
That at the time of sending a man to do a pièce of work, after he has doue 
similar pièces of work, and worked In the viclnity of wlres, you naturally make 
an assumptlon that he knows by previous expérience what he should do in the 
way of safeguarding himself. I assunied that he knew the danger there, and 
that was the reason I didn't Instruct him. I knew what expérience Mr. SheafC 
had had under me deallng with live wires at the time I sent hlm over there. 
I knew how this machine could become dangerous. I know how high those 
arms were off the ground, and I knew if a man came in contact with them, 
what the resuit would be. I didn't hâve him make those connections because 
I wanted to attend to that myself. It wasn't because Mr. Sheaff wasn't com- 
pétent to do It in my estimation. The reason I did not instruct Mr. SheafC 
to do it was because I wished to wait until I got over there, and make arrange- 
ments for a shutdown long enough to work on this." 

Not only does the foregoing testimony of Halpenny strongly tend, 
in our opinion, to corroborate the testimony of the plaintiff to the 
effect that he did not know the dangers to which he was subjected 
in carrying out his instructions, but nowhere in Halpenny's testimony 
does he state that he ever told the plaintiff that it was dangerous to 
pass close to the live arms of the arrester even if he did not touch 
them. Moreover, the witness Campbell, who appears to hâve had 
much expérience with electricity and helped build the arrester in 
question, testified that he called Halpenny's attention to the great 
danger attending the extension of the arms of the arrester so close 
to the ground, and there is also testimony tending to show an admis- 
sion of Halpenny to the effect that after sending the plaintiff to do 
the work in question, he thought he ought not to hâve donc so. While 
it is undoubtedly well settled that an employé assumes the ordinary 
risks incident to his employment and also such extraordinary dangers 
as he knows and appréciâtes, and, knowing and appreciating them, 
yet undertakes the work for an agreed compensation, we think it is 
too plain for discussion that the évidence in this case was not insuffi- 
cient to support the verdict of the jury to the effect that the plaintiff 
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did not assume the risks to which the évidence shows that he was 
subjected. 

We think it also clear that we would not be justified in holding 
the évidence insufficient to support the finding of the jury that the 
plaintiiï was not guilty of contributory négligence. It is true that 
it appears that he had helped Halpenny in the construction of the 
Wonder substation, including the digging of holes under its dead 
arms and the placing in them of similar cernent blocks; but the évi- 
dence shows that the arms of that arrester were placed several feet 
higher from the ground than those at the Fairview substation, and 
besides it does not appear that the arrester at the Wonder station was 
connected with the high-tension wires at any time prier to the digging 
of the holes. The évidence shows that just the reverse occurred in 
the présent case. Hère, as has been pointed out, the arms of the 
arrester were extended so close to the ground as to make the live 
arms highly dangerous, according to the testimony of at least one 
expert witness, and they were connected with the high-power lines 
before and at the time the plaintiff was sent to do the work referred 
to. It is true that a danger sign was posted on the door of the trans- 
former building, and it seems that a similar notice was posted on a 
post of the structure, but it is not pretended that either sign contained 
any notice that there was any danger of the current of electricity 
jumping frorn a live arm to a person only passing it, even if very 
close. There is nothing in the évidence indicating that the plaintiff 
voluntarily, or even carelessly, came into actual contact with either 
of the live arms ; on the contrary, the bubble shown by the évidence 
on the lower end of the arm from which the plaintiff received the 
shock indicates that the current leaped to him, and, as said by the 
trial court, the nature and location of the injuries on the plaintiff 's 
person, as shown by the évidence, tended to corroborate that theory. 

We also agrée with the court below that : 

"Cases of this kind differ from those which hâve been cited where the danger 
was open and apparent to one In the exercise of his ordinary sensés. A live 
wlre or a live pipe, such as we hâve in this case, is not like an opening in a 
floor or a rapidly revolvlng wheel, whleh people may see and avoid. A live 
wlre is quite as innocent In appearance as a dead one ; it gives no warning 
before it deals the fatal shock." 

We bave examined the charge of the court with care, and are of 
the opinion that it was quite as favorable to the défendant as it should 
bave been, and that such portions of the instructions requested and 
refused as stated the law were sufficiently covered by the charge. In- 
deed, in the concluding portion of the reply brief of the plaintiff in 
error it is said: 

"Although we consider that in the particulars mentioned in our opening 
brief the court erred in its instructions to the .iury, we nevertheless feel that if 
the jury had foUowed the court's instructions, even as given, the verdict luust 
hâve been for the plaintiff in error." 

The judgment is affirmed. 
234 F— 3(5 
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CHICAGO, M. & ST. P. EY. CO. v. IRVING. * 
(Circuit Court of Appeals, Ninth Circuit, August 7, 1916.) 
No. 2664. 

1. Carriers ©=>316(5) — Injuries to Passesgers — Actions — Proof — Res Ipsa 

loquitùb. 

Where a passenger on a regular passenger train shows that the train 
was deralled, causing injuries to her, she lias, without further proof, of- 
fered sufficient évidence of tlie cârrlér's duty and of its neglect, a prima 
faeie case being made, under tlie maxlm "res ipsa loqultùr," so as to 
throw on the carrier tlie burden of provlng absence of négligence. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. § 1288 ; Dec. Dig. 
<g=5>316(5).] 

2. Carriers <g=>316(.5) — Injuries to Passengebs — Actions — Proof — Res Ipsa 

IjOquitur — Questions for Jury. , 

Where a passenger makes a prima facie case by showing that there was 
a derallment whlch caused her injuries, and the carrier produces circum- 
stantlal évidence tending to show that the derallment was not due to its 
négligence In track inspection but to vandallsm, the question of négligence 
is wholly for the jury, and is properly submltted by an Instruction, re- 
quiiing plaintifl: to show négligence by a prépondérance of the évidence. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. § 1288; Dec. Dig, 
C=316(5).J 

3. Carriers ©=320(12) — Injuries to Passengebs— Négligence — Evidence — 

sufficiency. 

The jury need not accept as a fact that inspection of four tracks near- 
ly two miles long in a period of two hours by one workman, and inspec- 
tion by roadiiiaster from rear of fast-movlng train, is sufficient to hâve 
discovered a defect suoh as caused the accident In whlch plalntlŒ passen- 
ger was injured. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1179, 1190; 
Dec. Dig. ©=320(12).] 

In Error to the District Court of the United States for the Northern 
Division of the Eastern District of Washington; Frank H. Rudkin, 
Judge. 

Action by Sarah J. Irving against the Chicago, Milwaukee & St. 
Paul Railway Company. On writ of error to review judgment for 
plaintiff. Affirmed. 

George W. Korte, of Seattle, Wash., and Cullen, Lee & Matthews, 
of Spokane, Wash., for plaintiff in error. 

Danson, Williams & Danson, of Spokane, Wash., for défendant in 
error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Sarah J. Irving, défendant in error hère 
(we will call her plaintiff), brought action for damages for injuries 
against the Chicago, Milwaukee & St. Paul Railway Company, plain- 
tiff in error hère (called défendant). She was a passenger upon a reg- 
ular train operated by the appellant company between Chicago and 
Seattle, and as the train was leaving Chicago, and while running be- 
tween Western avenue and Pacific junction in that city, the engine 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & InSexes 
•Rehearlng denied October 9, 1916. 
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and part of the train were derailed. The railroad company pleaded, 
in substance, that it was not responsible for tiie derailment of its 
train, but that it was caused by the removal of spikes and angle bars 
and the displacement of the rail at the point of derailment, and was 
the work of trespassers or others unknown to it who designed to 
wreck the train. 

Reducing what the testimony tended to show to the brief est possible 
form, the substance of it may be stated as follows: 

Plaintiff said that she left Chicago at 10:15 in the night of March 
21, 1914; that in 15 or 20 minutes, as they were leaving the city of 
Chicago, and while she was washing in a toilet room of the tourist 
car, the train was suddenly thrown backwards and forwards, and 
she was hurt; that when it stopped, she followed other passengers 
who left the train, and that she saw the engine lying over on the side 
of the track; that her train was on the outside track, and that she 
noticed a rail standing up off the ground and turned around; that 
part of the track was torn out behind the engine, and the front end 
of the car in which she was was ofï the rails. 

For the défendant the section foreman testified that at the point 
where the train was derailed there were four tracks; that his duty 
was to keep the four about the place of the wreck in repair, tighten 
the bolts, keep rails straight, and do work like that ; that he had three 
men working under him; that he inspected the four tracks every 
morning; that he walked and observed the tracks the morning of the 
accident to see if spikes were out or any bolts broken, and found 
every thing on track 1, where the derailment occurred, in good condi- 
tion; that the rails were bolted together with angle bars 24 inches 
long, with nuts and spikes ail in place, and that there was bond wire 
for the signais; that he arrived at the wreck about an hour and a 
half after it occurred; that at the place of the accident the tracks 
hâve a curve, with some élévation to one rail ; that the track, which is 
elevated some 14 feet, is fenced on both sides in that vicinity, but 
that by climbing up there was a way to get from the street to the 
track élévation; that in his inspection, which occupied from an hour 
and a half to two hours, he did not look at every rail end, but that 
he walked in the middle of the track and looked at every joint, and 
could tell if a spike was out or anything wrong; and that after the 
accident he found the engine lying across the tracks, headed west, and 
next to the engine the baggage car, down the bank. 

The trainmaster of the railroad company said he first saw the sit- 
uation about an hour after the derailment; that he observed that one 
rail had been disjointed from another, and that both angle bars were 
missing, the outside spikes on the south rail for some distance back 
were missing, and that the receiving rail was out of line about 2 
inches, the end of it showing deep marks where it had been struck by 
the flanges of the forward wheels of the engine ; that he found among 
the weeds 3 or 4 feet away from the joint some angle bars, bolts, and 
spikes, and that the next morning he found a clawbar and a track 
wrench concealed on the abutment of the viaduct over a nearby street 
about a block away; that he found the articles described as having 
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been found in the weeds on the east side of the east rail of tracl< 
No. 1, almost directly opposite the point of the derailment, or where 
the rails were disjointed; that the bolts he found did not show any 
évidence of having been broken off. 

The superintendent of terminais for the railroad company, who ar- 
rived at the wreck 30 or 35 minutes after it occurred, says that he 
found the engine crossways of the four main tracks and the two day 
coaches and the forvvard truck of the tourist car off the track, the 
balance of the train being still on the rails; that he found where the 
joints had been opened and an angle bar placed between those, or 
in the opening; and that the company had no track walkers at night. 

The assistant superintendent of terminais for the company said that 
he arrived 40 minutes after the wreck, and noticed that the angle bars 
from the receiving rail were gone and the spikes were out of the ties 
on the inside of the receiving rail for six or eight ties; that the re- 
ceiving rail was moved over so that the flange of the engine wheel had 
struck close to the outer edge of the bail of the rail, and that a large 
number of trains, which witness described in détail, had gone safely 
over the track during the five hours preceding the time that the train 
in question was derailed ; and that the bonding wires were not broken 
except where the rails were bent up after the accident. 

The roadmaster for the défendant company said that he arrived 
after the wreck; that the curve where the accident happened was a 
slight one, a one-degree curve; that from the hind end of a caboose 
he had observed the track the evening of the derailment; and that it 
was in good condition. This witness explained to the jury how the 
track was laid and spiked and how the bonding wire was attached to 
the receiving rail. Witness explained that the train ran on a track 
above the street, the track being erected on concrète abutments about 
14 feet above the street, and that the bottom of the bridge is iron 
plate, with a girder for the rails, with steel girders between each 
track and on the outside of each track. He explained angle bars 
and their function, and said that he observed that five spikes had been 
removed on the inner rail, on the inner side of the receiving rail ; 
that spikes were lying about there; that from marks on the tie he 
thought that a bar had been used to get around the spike near the 
joint, and that from the position in which the rails were he thought 
the flange of the engine wheel had struck the receiving rail about 1% 
inches from one of the sides ; that when the wheel hit, the engine 
jumped up and got outside and crossed the rail and bent it; that the 
outer rail, where the rail was found open, was ail right ; that he found 
another place where bolts had been taken out from the rail joint 
farther south on the same track, 1,000 feet east of where the accident 
occurred; that there was no defect previously existing in the track 
or ties at the point of derailment, and nothing to indicate that there was 
any defect which might hâve caused the wreck, other than the open- 
ing of the rails ; that the bond wires were not broken, and if they had 
been, the signal System would hâve been put at danger; that the 
night was raw, with a little snow falling; that there are lights in the 
subway under the tracks. 
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A spécial agent of the défendant company said that he observed 
nothing wrong with the track when he went along it in the evening 
at about 6 or 6:15 o'clock; that he was the first man at the scène of 
the wreck after it occurred ; that he observed one rail was shoved in 
and a pièce of the angle bar was lying on the side of the outer rail 
on No. 1 track, the east rail ; that upon the receiving rail there were 
some spikes "pulled" and the bolts taken ont, and that he found bolts 
and spikes and angle bars at the foot of the embankment, and that 
the spikes and one of the angle bars found there were not broken; 
that he found thèse things about 30 f eet away in the weeds ; that the 
nuts were off the bolts ; that the next morning he found a small track 
wrench and crowbar about 200 feet on the prairie opposite the point 
away from the foot of the embankment. 

The engineer of the wrecked train said that he reached the point 
where the train was derailed about 10:30 o'clock; that he had ob- 
served nothing before the occurrence; that he was running about 35 
miles an hour; that the first thing he knew he was on the ground, 
as though he had been right off the end of the rail ; and that he did not 
look at the track ahead of him as he went along. 

At the close of ail of the évidence in the case, the défendant moved 
for a directed verdict for the reason that the évidence was insufficient 
to support any verdict, and that there was no évidence of négligence 
on the part of the railroad company. The court overruled the mo- 
tion, and instructed the jury in part as folio ws : 

"Taking into considération ail of the testimony introduced before you, 
and presumptions of fact to which I hâve referred, if you can say that you 
are satisfled from a prépondérance of the testimony hère that the défendant 
company was négligent, plalntlfC is entltled to recover ; but, if the jury Is 
not satisfled of the fact by the prépondérance of the testimony, your verdict 
must be for the défendant." 

The jury found for the plaintiff. Judgment was entered, and the 
railroad company sued out writ of error. 

[1] Appellant concèdes that the case was one for the application 
of the doctrine of res ipsa loquitur, but contends that the plaintiff 
below, although she had the légal right to compel the défendant to 
assume the burden of explaining the cause of the accident, could not 
rely for a recovery upon what appellant calls the "bare presumption" 
which it says arises from the mère fact of the accident which resulted 
in her injury; and, furthermore, it contends that, inasmuch as the de- 
fendant established that the derailment was caused by "vandalism," 
and not by any agency under the control of the défendant, there being 
no évidence offered tending to disprove any item of appellant's évi- 
dence as to the physical facts found to exist immediately after the 
derailment of *he train, the facts as established by the défendant must 
stand as admitted, and no conclusion was reasonably possible other 
than the one contended for by the appellant. 

The position taken by the plaintiff is that the derailment of the train 
was in itself such évidence of négligence that it gave rise to a conflict 
of évidence when controverted, and that it became a matter for the 
jury to détermine whether or not the évidence of the railroad com- 
pany counterbalanced that offered by the plaintiff. 
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The concession made by appellant carries wîth it the récognition 
that, this being a case between a passenger and a carrier, the contract 
being to carry safely, proof of the derailment and injury made a prima 
facie case which the carrier had to meet and overcome. Nitro- 
glycérine Case, 82 U. S. (15 Wall.) 524, 21 L. Ed. 206. 

Res ipsa loquitur was tersely defined by Judge Holmes for the 
Suprême Court of Massachusetts in Graham v. Badger et al., 164 
Mass. 42, 41 N. E. 61. He said : 

"Eps ipsa loquitiu-, whicli Is nierely a short way of saying tliat, so far as 
tlie court caii see, rhe jury froiu tlieir expérience as men of tlie world, ma.y be 
warrauted in t.hiiikiiig- tliat an accident of tlils particular kind commonly does 
uot liappen except in conséquence of négligence, and ttiat therefore tliere is 
a presumption of fact, in the absence of explanation or other évidence which 
fhe ,1ury lielieve, tliat it hapiiened in conséquence of négligence in this case. 
Presumptions of fact, or those gênerai propositions of expérience which forni 
the major premises of particular conclusions of this sort, usually are for the 
;iury. The court ordiuarily confines itself to considerlng whether it can say 
that there is no such presumption, or, in other words, that such accidents 
commonly are not due to négligence." 

Stokes V. Saltonstall, 13 Pet. 181, 10 E. Ed. 115, seems to hâve been 
the earliest case in which the doctrine of res ipsa loquitur was con- 
sidered by the Suprême Court. That was an action against the pro- 
prietor of a stagecoach. The trial court instructed that the plaintifif, 
having been a passenger on the stagecoach, the facts that the carriage 
was upset and plaintiff injured were prima facie évidence that there 
was carelessness or négligence or want of skill, and threw upon the 
défendant the burden of proving that the accident was not occasioned 
by the driver's fault. The court held that the law was correctly stated. 

Stokes V. Saltonstall, supra, was approvingly cited in Railroad Com- 
pany v. Pollard, 89 U. S. (22 Wall.) 341, 22 E. Ed. 877. The facts 
there were that a woman was traveling in a Pullman car, and by the 
bumping of one car against another she was thrown against the arm 
of the seat in which she had been sitting and injured. The charge 
to the jury, which was affirmed by the Suprême Court, was to the 
effect that, while the plaintiff was bound to satisfy the jury that the 
injury was caused by the négligence of the railroad company, and 
that she was exercising reasonable care — 

"this would be prima fade or presuniptive évidence of the défendants' lîa- 
billty, and that the plaintiff would not be requlred to show by what particular 
acts of nalsconduct or négligence on the part of the défendants the Injury 
was occasioned." 

But the court aiso told the jury to be careful not to consider any 
presumption against the défendant until they were satisfied by affirm- 
ative proof on the part of the plaintiff that she was in the exercise of 
reasonable care and action when the injury was sustained. This 
charge was regarded as authorized by the décision in Stokes v. Salton- 
stall, supra. 

In Gleeson v. Virginia Midland Railroad Company, 140 U. S. 435, 
11 Sup. Ct. 859, 35 L. Ed. 458, where' a railway postal clerk making 
the run from Washington to Banville, Va., was injured by a derail- 
ment of the train by a landslide, the trial court charged the jury that 
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the burden of proof was on the plaintiff to show that the défendant 
was négligent, and that its négligence caused the injury. The plain- 
tifï's counsel objected, and asked the court to modify the instruction 
by adding that the injury to the plaintiff upon th€ car, if the plaintiff 
was in the exercise of ordinary care, was "priiha facie évidence" of 
the company's liability. The court refused to make the modification, 
and a verdict was rendered for the défendant company. Judgment 
on the verdict was affirmed, and the case was then taken to the Su- 
prême Court. The Suprême Court cited the case of Kearney v. 
London, etc., Railway, t. R. 6 Q. B. 759, and Stokes v. Saltonstall, 
supra, and Railroad Company v. Pollard, supra, for holding that the 
happening of an injurions accident in passenger cases is prima facie 
évidence of négligence on the part of the carrier, and that, the pas- 
senger being himself in the exercise of due care, the burden then 
rests upon the carrier to show that its whole duty was performed, and 
that the injury was unavoidable by human foresight. The conclu- 
sion of the court was that the trial court erred in refusing to modify 
the instructions as requested by the plaintiff. 

"The law Is," sald the court, "that the plaintiff must show négligence in the 
défendant This is done prima fade by showing, if the plaintiff be a passen- 
ger, that the accident occurred. If that accident was in fact the resuit of 
causes beyond the defendant's responsibillty, or of the act of God, it is still 
none the less true that the plaintiff has made out his prima facie case. When 
he proves the occurrence of the accident, the défendant must answer that 
case from ail the circumstances of exculpatlon, whether disclosed by the one 
party or the other. They are its matter of défense. And it is for the jury to 
say, in the llght of ail the testimony, and under the Instructions of the court, 
whether the relation of cause and effeet did exist, as claimed by the défense, 
between the accident and the alleged exoneratlng circumstances. But when the 
court refuses to so frame the Instructions as to présent the rule In respect 
to the prima facie case, and so refuses on either of the grounds by' whlch 
the refusai is sought to be supported herein, It leaves the jury without in- 
structions to whlch they are entltled to aid them in determining what were 
the facts and causes of the accident, and how far those facts were or were 
not within the control of the défendant." 

In San Juan Light Company v. Requena, 224 U. S. 89, 32 Sup. 
Ct. 399, 56 L. Ed. 680, the court, in sustaining a charge upon négli- 
gence, defined the doctrine of res ipsa loquitur in this way : 

« • • « When a thing whlch causes Injury, without fa.ult of the In- 
jured person, is shown to be under the exclusive control of the défendant, 
and the Injury is such as In the ordinary course of things does not occur if 
the one having such control uses proper care, it aflords reasonable évidence, 
in the absence of an explanation, that the Injury arose from the defendant's 
want of care." 

In Sweeney v. Erving, 228 U. S. 233, 33 Sup. Ct. 416, 57 I^. Ed. 
815, Ann. Cas. 1914D, 905, the court held that the rule of res ipsa 
loquitur does not bave the effeet of shifting the burden of proof, but 
that there is a class of cases where the circumstances of the occur- 
rence that has caused the injury are of a character to give ground for 
a reasonable inference that if due care had been employed by the 
party charged with care in the premises, the thing that happened amiss 
would not hâve happened. The court said that the doctrine seems to 
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have been erroneously confused with the question of burden of proof, 
and expressed its opinion as follows : 

"Ees ipsa loquitur means that the facts of the occurrence warrant the 
inference of négligence, not that they compel sueh an inference; that they 
furnish circumstantial évidence of négligence where direct évidence of it 
may be lacklng, but It Is évidence to be weighed, not necessarily to be ac- 
cepted as sufflcient; that they call for explanatlon or rebuttal, not necessarily 
that they require It; that they make a case to be decided by the jury, not 
that they forestall the verdict. Kes ipsa loquitur, where it applies, does not 
convert the defendant's gênerai issue into an affirmative défense. When ail 
the évidence Is in, the question for the jury is whether the prépondérance is 
with the plaintiff." 

This view is regarded as that generally taken in well-considered 
judicial opinions, a large number of which are referred to by Justice 
Pitney for the court. 

From thèse discussions and décisions it can be said that where a 
passenger on a regular passenger train shows that the train has been 
derailed, and that because of being thrown against the side of the 
car when the derailment occurred she was injured, she has, without 
further proof, offered sufficient évidence of the carrier's duty and of 
its neglect to perform its duty. It is not the injury to her, but the 
circumstances connected with the injury, which warrant the applica- 
tion of the maxim and the inference of négligence. So a prima facie 
case is made, and whether we say that it is based upon the presump- 
tion or inference of négligence arising from the facts, it is none the 
less evidentiary, and calls upon the carrier to meet the facts and in- 
ferences by showing that it was not guilty of négligence. In Griffen 
V. Manice, 166 N. Y. 188, 59 N. E. 925, 52 L. R. A. 922, 82 Am. 
St. Rep. 630, the Court of Appeals of New York, referring to res 
ipsa loquitur, said: 

"If a passenger in a car Is Injured by striking the seat In front of him, 
that, of itself, authorizes no inference of négligence. If It be shown, however, 
that he was precipitated against the seat by reason of the train comlng in 
collision with another train, or in conséquence of the car being derailed, the 
presumption of négligence arises. The res, therefore, includes the attendlng 
circumstances, and, so deflned, the application of the rule présents principally 
the question of the sufficiency of circumstantial évidence to establish, or to 
justify the jury In inferring, the existence of the traversable or principal fact 
in issue, the defendant's négligence. The maxlm is also in part based on the 
consl(V>ration that, where the management and control of the thing which has 
produced tlie injury Is exclusively vested in the défendant, it is within his 
power to produce évidence of the actual cause that produced the accident, 
which the plaintiff is unable to présent. Neither of thèse rules — that a fact 
niay be proved by circumstantial évidence as well as by direct, and that where 
the défendant bas knowledge of a fact but slight évidence is requisite to 
slilft on hlm the burden of explanatlon — is confined to any particular class 
of cases, but they are gênerai rules of évidence applicable wherever issues of 
fact are to be detërmined, either in civil or crlminal actions." Nebraska 
Bridge Supply & Lumber Company v. Jeffery, 169 Fed. 609, 95 O. C. A. 137. 

[2,3] The défendant carrier offered its évidence. Whether it met 
or made a stronger case than plaintiff made was for the jury to say 
under proper instructions by the court. The whole charge of the 
court is not in the record, but in that portion which is included, and 
which we have quoted in the statement of the case, the court pro- 
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ceeded upon the theory that the plaintiff, in order to recover, had to 
sustain the allégations of négligence by a prépondérance of the évi- 
dence, and that unless she succeeded, she could not recover. The 
défense relied upon évidence largely circumstantial, tending to show 
that some person unknown to it had deliberately pulled some spikes, 
removed angle bars, and displaced a rail. This may hâve been a 
correct way of accounting for the derailment, but the reasonableness 
of such a conclusion was evidently not clear to the jury and to the 
District Judge and, as we read the testimony, is by no means a satis- 
factory explanation to us. The testimony of the method and times 
of inspection showed that the duty of the inspecter was to inspect 
four tracks, each one being between 1%, and 2 miles in length, and 
that he devoted two hours daily to the work. The jury were not 
obliged to accept it as a fact that in such an inspection the one making 
it could and would detect the joints and bolts on the rails of the 
several tracks ; nor were they obliged to believe that the roadmaster's 
inspection made on a fast-moving car was a sufficiently vigilant meth- 
od to hâve discovered such a defect as the jury found must hâve ex- 
isted. The whole question of whether there was négligence became 
one for détermination by the jury. Sonnentheil v. Christian Moerlein 
Brewing Co., 172 U. S. 401, 19 Sup. Ct. 233, 43 L. Ed. 492. They 
saw the principal witnesses and heard them give their testimony ; and 
it was for the jury to say whether the défendant rebutted the prima 
facie case of the plaintiff. Volkmar v. Manhattan Railway Co., 134 
N. Y. 418, 31 N. E. 870, 30 Am. St. Rep. 678 ; Turner v. Southern 
Power Co. et al., 154 N. C. 131, 69 S. E. 767, 32 L. R. A. (N. S.) 
848; Brown v. Louisiana & M. Railroad Company, 256 Mo. 522, 165 
S. W. 1060; Midland Valley Railroad Company v. Hilliard (Okl.) 
148 Pac. 1001 ; Spear v. Philadelphia, W. & B. Railroad Company 
et al, 119 Pa. 61, 12 Atl. 824; Chaperon v. Portland General Electric 
Company, 41 Or. 39, 67 Pac. 928; Snediker et al. v. Everinghara, 27 
N. J. Law, 143 ; Newark Electric Light & Power Company v. Ruddy, 
62 N. J. Eaw, 505, 41 Atl. 712, 57 L. R. A. 624; New York, C. & 
St. E. Railroad Company v. Blumenthal, 160 111. 40, 43 N. E. 809 ; 
Trenton Passenger Railway Company, Consolidated, v. Cooper, 60 N. 
J. Law, 219, 2,7 Atl. 730, 38 L. R. A. 637, 64 Am. St. Rep. 592; 
Boyd V. Portland Electric Company, 41 Or. 336, 68 Pac. 810; Cin- 
cinnati, N. O. & T. P. Railway Company v. South Fork Coal Com- 
pany, 139 Fed. 528, 71 C. C. A. 316, 1 L. R. A. (N. S.) 533; Carroll 
V. Boston Elevated Railway Company, 200 Mass. 527, 86 N. E. 793 ; 
Waller v. Ross, 100 Minn. 7, 110 N. W. 252, 12 L. R. A. (N. S.) 721, 
117 Am. St. Rep. 661, 10 Ann. Cas. 715; Cooley on Torts (Vol. 2, 
3d Ed.), p. 1424; Shearman & Redfield on Négligence, §§ 58a and 
58b (6th Ed.) ; Wigmore on Evidence, § 2509 (1905 Ed.) ; Texas & 
Pacific Railway Company v. Mosley (Tex. Civ. App.) 124 S. W. 485 ; 
Thompson on Négligence (vol. 8, White's Supplément, 1914 Ed.), §§ 
2774, 7635. 

The judgment is affirmed. 
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GLEASON V. THAW. 

(Circuit Court of Appeals, Second Circuit. June 23, lOlC.) 

No. 301. 

1. Teial <S=9l65 — DisMissAL AT Tbial — Evidence. 

Where the complalnt was dismlssed at the close of plalntiff's case, 
plalntlff's évidence must be accepted as true. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 373, 374; Dec. 
Dig. <g=3l65.] 

2. Appbal and Eeeob <S=>109&(1) — Décisions of Appeal — Eïtect. 

In an action at law, prevlous décisions of an appellate court are not 
findings of faet, nor are conclusions used for the purpose of argument In 
directing the formulation of pleadings équivalent to a décision upon the 
meanlng of statements to be included lu the pleadings. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4370, 
4374; Dec. Dlg. (S=>1099(1).] 

3. Fbatjd ®=»17 — Actions — Misbepbesentations. 

Where counsel for defendant's son made Inquirles of défendant con- 
cernlng the son's resources and rlghts in his father's estate, for the pur- 
pose of determlning whether he would require securlty for his fées, de- 
fendant, in so far as she was speaklng of exlsting facts, was bound to 
State those facts fully and truly, and a fallure rendered her liable. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. § 15; Dec. Dlg. 
■S=17.] 

4. Feaud ®=>4 — Actions — Liabilitt. 

To render one liable for mlsrepresentations, It must hâve been the In- 
tent of the one making them that they should be relied on. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. § 2; Dec. Dig, 
®=>4.] 

6. Banketjptoy <S=»51 — Adjudication — Conclusiveness — AiiOWANCE of 
Claims. 

Where defendant's claims against the estate of her son, who became a 
bankrupt, were allowed, such adjudication is conelusive as to the exist- 
ence of the debts, and cannot be questloned in a proceeding by another 
créditer of the son against défendant. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. g 49; Dea 
Dlg. ®=»51.] 

6. FEAXJD (®=al2: — MiSEBPEESENTATIONS — ACTION — RlQHT TO MaINTAIN. 

An action for damages for mlsrepresentations as to defendant's Inten- 
tions for the future cannot be malntained. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. § 14 ; Dec. Dlg. 
®=»12.] 

7. Fbatjd <S=27 — Actions — Misbepbesentations. 

Where défendant represented to plaintiff that her son, who had em- 
ployed plaintiff to défend him from a criminal chaxge, had a clear an- 
nual income of over $30,000 from his father's estate, which was his own 
wlthout restriction, such statement was not false by reason of the suc- 
cess of the son In obtalning a discharge in bankruptcy, who in that 
manner was enabled to escape payment of plalntlff's fées. 

[Ed. Note. — For other cases, see Fraud, Cent Dlg. § 8 ; Dec. Dlg. <&=>27.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by John B. Gleason against Mary C. Thaw. There was a 
judgment dismissing the complaint, upon order granting a motion to 

C=»For other cases see same toplc & KBY-NUMBQR lu ali Key-Numbered Digests & Indexe» 
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that effect at the close of plaintiiï's case, and plaintiiï brings error. 
Affirmed. 

See, also, 223 Fed. 527, 139 C. C. A. 75. 

John B. Gleason, of New York City, pro se. 

Kellogg & Rose, of New York City (L. h. Kellogg and Alfred C. 
Pette, both of New York York City, of counsel), for défendant in er- 
ror. 

Before COXE and WARD, Circuit Judges, and CHATFIELD, Dis- 
trict Judge. 

CHATFIElvD, District Judge. The plaintifï in this action seeks to 
recover the sum of $53,000. The son of the défendant had included 
in his schedules in voluntary bankruptcy the agreed amount to be paid 
by him to the plaintiiï for certain services rendered to him in connec- 
tion with the trial of an indictment against him in the county of New 
York. 

It appears that the plaintiiï received, prior to the bankruptcy, some 
payment upon the amount due, and also a dividend in the bankruptcy 
proceedings. Thèse payments were taken into account in Computing 
the balance for which the présent action was instituted, and it appears 
from the record that no further payments can be expected from the 
bankrupt himself, as the iinal dividend has been declared and a dis- 
charge granted. 

This action is based upon the charge of false représentations as to 
matters of fact alleged to hâve been within the knowledge of the de- 
fendant at the time the représentations were made. It is further al- 
leged that the défendant knew the représentations to be false, and 
that the plaintifï was relying upon her représentations in undertaking 
the conduct of the litigation above ref erred to without deposit or other 
security, but solely upon a contract with the son of the défendant. 

[1] The language which is attributed to the défendant, and which 
(as the judgment was rendered upon the plaintiiï's statement) must 
be taken as true, was used by the défendant in a conversation with 
the plaintiiï on August 8, 1906, in the city of New York. The plain- 
tiiï told the défendant that her son desired him to act as his attorney, 
and discussed certain détails as to the course of action to be pursued. 
They spoke of disbursements already made by the défendant for at- 
torneys, expert fées, etc., and the plaintifï asked the défendant whether 
thèse were loans or debts owed by the son to the défendant, or whether 
she, the défendant, had given the money (which she had advanced). 
The défendant is said to hâve responded : 

"Mr. Gleason, you oughtn't to speak to me as a créditer ; what I do, I do iu 
my own behalf, and as the head of the family." 

The plaintiiï also said that certain friends of the son would loan 
him money, but that the plaintiiï believed that the mother (the défend- 
ant) would prefer to contribute the money. The défendant answered : 

"Yes, Harry does not need to borrovv of anybody. I contribute it." 
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Upon this part of the conversation the plaintifF brought an action 
against this same défendant, in contract, for the entire amount, which 
was tried in the District Court for the Southern District of New York, 
and judgment given for the défendant, on the ground that there was no 
agreement with the défendant in writing and that such was necessary. 
The judgment was afïîrmed in Gleason v. Thaw, 205 Fed. 505, 123 C. 
C. A. 573, on the ground that no contract with the défendant was 
broken, although this court held that such a contract need not be in writ- 
ing, inasmuch as it was not an agreement to pay for the debt or de- 
fault of another. The latter proposition was conceded by the plain- 
tif? in the record of that case, and it did not appear that the défend- 
ant had agreed to pay the plaintiff for his services, or to do more than to 
advance money to her son to meet expenses "other than the plaintifif's 
charges." 

But this court then further held that the action could not be main- 
tained in tort, as no false représentations were properly alleged, since 
the statements of the complaint showed nothing which was not true. 
This (in a sensé obiter) finding by this court is directly relied upon by 
the défendant upon the présent appeal. But the plaintiff answers this 
by the language of this court reported in Gleason v. Thaw, 223 Fed. at 
page 529, 139 C. C. A. at page 75, as follows : 

"We construed hls pleading as a déclaration on contract, and that con- 
struction Is blnding upon botli parties. Inasmucli as the earlier action was 
disposed of on the pleadings, the alleged contract was taken as established. 
That contract, made August 8, 1906, was found to be that: 'Défendant agreed 
that she would herself, in lier own behalf as head of the family, make ail 
the disbursements (other than payments to plaintiff) that were expédient on 
account of the indictment and that such payments should be chargeable 
against her son only as advancements ; 1. e., advancements on what he would 
receive at her death, one-third of such advancements to be remltted under 
lier will.' We affirmed the disinissal of the complaint in that prior action, be- 
cause the faets averred did not show a breach of the contract pleaded, and 
on the pleadings taken as proved." 

The record of this case (223 Fed. 527, 139 C. C. A. 75) shows that 
the plaintiff after the dismissal of his former action instituted a new 
suit, charging the défendant with making false représentations on 
August 8, 1906, for the purpose of inducing the plaintiff to perform 
services for her son upon crédit as follows : 

"(1) That ail the disbur.seinents thus far made by her on account of her son 
were made in her own behalf, as mother and head of the family, and were not 
llabllities of her son to her, nor chargeable against him, unless by way of 
advances against his interest under her last will. (2) That she had agreed 
with Harry Thaw to pay in her own behalf ail sums necessary on account of 
her son and his défense (other than plaintiffi's charges), by way of advance- 
ment and not creating any liability on his part for their repayment. (3) That 
the only restrictions as to Harry Thaw's income under his father's will were 
contained in an abrogated codicil, and that the provisions of the will afflecting 
his share were in ail respects the same as the provisions as to her incouie, 
and were in ail respects unconditional." 

It was then alleged that on or about November 1, 1906, in another 
interview, the défendant repeated thèse représentations or statements, 
and added that ail of the disbursements made by her since August 8th, 
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and down to the date of the later interview, were not liabilities of her 
son to her. 

The défense of prior adjudication, based upon élection by the plain- 
tifif as shown in the action which was finally dismissed (see opinion in 
205 Fed. 505, 123 C. C. A. 573, supra), was considered in the District 
Court to be sufficient. In this court tlie judgment was sustained as to 
any contract to make further advances, and as to any représentations 
"subséquent to August 8, 1906, which would be in accord with the 
obligations of the défendant under this contract" ; but the judgment of 
dismissal of the cause of action was reversed, with leave to the plaintiff 
to amend his complaint soi as to rely only upon représentations of fact 
made prior to August 8, 1906. The court (205 Fed. 529, 123 C. C. A. 
573) said that her statements, to the efifect that her own disbursements 
made prior to that date "were not loans, but were paid by her as head 
of the family," and that she expected to treat them as advancements in 
making her own will, and also her statements as to the "availability of 
Harry Thaw's income to meet his own obligations" were not disposed 
of in the prior suit (205 Fed. 505, 123 C. C. A. 573). 

In the présent action the plaintiff has therefore brought suit upon 
paragraphs 1 and 3 above quoted, and has carried the actual statement 
of thèse allégations, which he was allowed by the opinion of this court 
to include in his amended complaint, back to the interview of August 
8, 1906. He has said nothing at ail about the répétition of thèse state- 
ments on the date of November 1, 1906, which were considered by this 
court as recited by the plaintiff as the basis for such crédit as he ex- 
tended from November Ist on, but which this court had already held, 
showed no breach of contract. 

In quoting from thèse opinions, référence has been also made to the 
following part of the interview, which is claimed by the plaintiff to 
hâve been a false représentation of fact, and as to which the plaintiff's 
testimony is as f ollows : 

" 'Now,' I said, 'he says that I nin no risk in waiving my requirement of 
spécifie security, because I can always liave reeoiirse to the income from the 
ïhaw estate, of over $30,000.' Mrs. Thaw said, 'Yes, I Itnow ail about that ; 
1 was one of the executors of my husband's will ; Harry has the same in- 
terest in ail respects, that I hâve, except that mine is greater. Tliere was,' 
said Mrs. Thaw, 'a codicil by which Harry's income was eut down, but that 
codieil was abrogated and the only restriction or différence between Harry's 
income and mine was in that codicil, so that this amount of money is his as 
it cornes in.' In that connection Mrs. Thaw said something with référence to 
the share of Harry being less than the other children by reason of certain 
facts with référence to the accrual of interest during minority. I do not 
fully recollect what was said by Mrs. Thaw upon that subjeet, but after 
saying this she said, 'That income, I know, is his in every respect uncondi- 
tionally just the same as my income is;' and she said, 'Mr. Gleason, why 
don't you rely upon thèse facts and waive your requirement of security?' 
'Well,' I said, 'Mrs. Thaw, it is a very unusual thing for a lawyer to go into a 
long case of this kind without some provision for his services; but, assuming 
that the facts are as you hâve stated, I am inclined to humor Harry. I wiil 
waive my requirement of spécifie security, and I will give Mm a crédit until 
next summer, and probably longer.' " 

It will be seen that the District Court, upon the plaintiff's testimony 
in the présent action, has in effect held that the detailed statements of 
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conversation, wlien testified to by the plaintiff, do not constitute ac- 
tionable false représentations, although thèse conversations more fully 
set forth the propositions which this court (in 223 Fed. at page 529, 
139 C. C. A. 75) said might be presented as a cause of action by the 
plaintiïï, and as to which, in the same opinion, this court said that the 
previous remarks vi^ith référence to the same subjects in 205 Fed. at 
pages 507 and 508, 123 C. C. A. 573 (and in vi^hich they were substan- 
tially held not to be actionable), were obiter. 

[2] It is évident that the previous décisions of this court were not 
(as they would hâve been in an appeal from a decree in equity) find- 
ings of fact, nor were the conclusions used for the purpose of argu- 
ment in directing the technical formulation of pleadings équivalent to 
a décision by this court upon the meaning of the statements, nor the 
findings that would be made from similar testimony when the issue was 
presented. 

[3-7] It will be observed that the défendant did not promise at any 
time to pay the plaintiff, nor did she agrée to become surety for her 
son's debt, nor did she agrée to make advances for her son to the 
plaintiff. She, according to the detailed testimony in the présent rec- 
ord, was foUowing up and agreeing with the assertions of her son as 
to his financial capacity, as well as his responsibility to undertake pay- 
ment of the expenses of the litigation. She did agrée to make ad- 
vances for her son to others, and not to treat thèse sums as loans, with- 
out notice to the plaintiff, so that he could cease to give further crédit. 
This contract has been held not to hâve been broken, and it has also 
been held that no représentations as to thèse later advances (after 
August 8, 1906) could be charged as false, if that contract was not 
broken (223 Fed. 529, 139 C. C. A. 75). 

In such a conversation the défendant must be held to hâve under- 
stood, and it is not dispUted in the présent case that she did tmder- 
stand, that the plaintiff was seeking information from her upon which 
he intended to rely and, in so far as she was speaking of facts exist- 
ing at the time of her conversation, she was under the légal obligation 
to State those facts truly and fully. Sawver v. Prickett and Wife, 86 
U. S. (19 Wall.) at page 160, 22 L. Ed. 105 ; Kountze v. Kennedy, 147 
N. Y. 124, at page 129, 41 N. E. 414, 29 _L. R. A. 360, 49 Am. St. Rep. 
651. She would render herself Hable if she avoided a true or full 
statement of facts by suppressing matters which were actually material 
thereto, and which she did know or should hâve known were material 
when she undertook to make statements of fact with respect thereto. 
Cooper V. Schlesinger, 111 U. S. 148, at page 155, 4 Sup. Ct. 360, 28 
L. Ed. 382; Adams v. Gillig, 199 N. Y. 314, 92 N. E. 670, 32 h. R. 
A. (N. S.) 127, 20 Ann. Cas. 910; Lynch v. Mercantile Trust Co. (C. 
C.) 18 Fed. 486; Farwell v. Colonial Trust Co., 147 Fed. 480, 78 C. 
C. A. 22. 

It must be, however, borne in mind that this action ig not for the 
rescission of a contract, nor with référence to any matter in which 
direct privity or contractual responsibility existed as between the plain- 
tiff and tlie défendant. See cases above cited. The cause of action 
sounds in tort, and the liability to answer in money is implied, in the 
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sensé that it is a légal responsibility for the damages flowing f rom an 
alleged injury which the law recognizes as creating responsibility if the 
requisite facts appear. A conscious intent to hâve tiie plaintiff rely 
upon her statements as facts is necessary, and was in fact présent. Le- 
high Zinc & Iron Co. v. Bamford, 150 U. S. 665, 14 Sup. Ct. 219, 11 
L. Ed. 1215. 

As was said in 205 Fed. 505, 123 C. C. A. 573, Mrs. Thaw was 
under no obligation to continue the crédit to her son until her death ; 
that is, to treat as advances and provide by her will for payment by 
him of such amounts as she might hâve seen fit to spend in his behalf . 
She was under no obhgation to then notify the plaintifï if at any time 
she saw fit to demand of her son, so far as he was able to pay, that 
which he admittedly owed her. The taking of notes for thèse amounts, 
or the proof of notes and claims in the bankruptcy proceedings of her 
son, could not relate back, so as to make false her statement that on 
August 8, 1906, she expected to extend her crédit to her son for a 
longer period; that is, until her death. In his complaint the plaintiff 
allèges that the défendant stated the moneys already advanced prior 
to August 8, 1906, were npt loans, and that she paid those sums "with- 
out recourse to" her son. In the testimony the latter phrase is not put 
in the mouth of the défendant; but her statement is that she should 
not be called "a créditer," as she intended to take what she advanced 
from what her son would receive at her death. 

We hâve nothing to do with the possibility of disputing her claims 
in the bankruptcy proceedings. The allowance of thèse claims is a 
finding as between ail of the parties that the debts from the son to 
the mother did exist and had not been discharged or waived. 

It is évident that the plaintiff was satisfied with the expression of 
the intention of the défendant as to her future conduct. She could 
not State as a fact what her intention might or might not be in the 
future, and there is no authority for basing a cause of action for mis- 
representation of fact upon an agreement or contract to leave matters 
as they were at the time the statements were made, if the statements 
were true at the time. To hold otherwise would be to find a breach 
of the contract, which was rejected by the décision of this court in 
205 Fed. 505, 123 C. C. A. 573, and which décision is apparently cor- 
rect. 

Upon the other matter alleged to be misrepresentation with référ- 
ence to the interest of Harry Thaw under his father's will, the plain- 
tiff urges strongly that Mrs. Thaw, as one of the executors, must be 
held to hâve known the conditions of the bequest and to be bound by 
the law of Pennsylvania, which at the time allowed the création of a 
valid spendthrift trust. Upon the previous appeals the question was 
considered as to the right of Harry Thaw to use his income. As was 
said in 205 Fed. 508, 123 C. C. A. 573, "Harry Thaw's income from 
his father's estate was his o^yn without restriction," and his creditors' 
inability to use it made it ail the more his own, in the sensé that he 
could do as he pleased with it. 

But the plaintiff contends that Mrs. Thaw made the direct statement 
,of fact that her husband's will left the same sort of bequest to Harry 
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as she had herself, except that hers produced more income. We can 
disregard the question of the abrogation of the codicil relating to the 
amount of income which the executors would pay to the son, as this 
evidently does not enter into the présent case. If Mrs. Thaw had been 
stating as a fact there was no language in the will, of which she was 
coexecutor, suggesting other than a direct gift of a certain amount of 
income to her son, it might be held that she was stating something 
as to which she knew, or held herself out to know, the facts. On such 
a représentation the plaintiff might hâve been excused from procur- 
ing a copy of the will before he relied upon this statement. But when 
Mrs. Thaw's statement shows her lack of appréciation or knowledge 
of the scope or validity of what is known as a spendthrift trust, and 
when apparently, as far as the record shows, nothing had inf ormed 
her to the contrary, the District Court would seem to hâve been cor- 
rect in holding that her statement, that Harry Thaw had a certain 
amount of income from the estate which was the same as her own, 
except that hers was greater in amount, and that the plaintiff could 
rely upon this income belonging to Harry Thaw unconditionally, was 
a mère expression of opinion or conclusion in so far as it defined the 
rights of creditors when seeking to collect a claim from that income. 

The plaintiff in the présent case has not been deprived of coUecting 
his bill from the son in so far as the son may hâve been willing or 
able to pay his creditors from that income, if he had seen fit to do 
so. His application under the bankruptcy law may hâve defeated the 
plaintiff in collecting his bill, and the existence of the spendthrift trust 
may hâve eut down the dividends in the bankruptcy estate ; but surely 
the defendant's idea that Harry Thaw had an income which he could 
use as he saw fit, and that there was no restriction upon it any more 
than upon her own, is not such a misrepresentation of fact as to make 
her liable if the bankruptcy statute and the laws of the state of Penn- 
sylvania hâve allowed her son to free himself from debt, while still 
retaining the income which is his own (as was said in the previous 
opinion), much more than if his creditors could obtain a part thereof. 

The judgment should be affirmed. 



In re CLARK REALTY CO. 

(Circuit Court of Appeals, Seventli Circuit. Aprll 18, 1916. Eeliearlng 
Denied June 7, 1916.) 

Nos. 2325, 2326, 2330. 

1. ASSIGNMEÎTTS <S=533— CoNSTBUCTION— WhAT CoNSTITUTE. 

An agreement by tlie bankrupt, in considération of a loan, to pay ail 
rents, less cost of repairs, expenses, and Insurance, to the lender, is not 
an assignaient, being no more than an agreement to pay its debt, and 
the lender can enforce no lien against rents coJlected which were not paid 
over to it. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. § 64 ; Dec. DIg. 

<S=>33.] 

<g=i>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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2. Bankbuptcy ©=143(5)— Rights or Teustee— Mortoagees. 

Untll default and entry by the mortgagee, he is not entitled to the rents 
therefor, thoiigh the mortgage included ail the rents, issues, and profits 
froni tlîe land, so the mortgagee cannot, until he assert his rights, by pro- 
ceedings to sequester the rents, assert any lien on rents coUected by the 
trustée after the bankruptey of the mortgagor. 

[Ed. Note— For other cases, see Bankruptey, Cent. Dlg. §§ 213, 214; 
Dec. Dig. ©=>143(5).] 

3. Bankktjptcy ®=>253— Debts— Pbiority. 

Bankr. Act July 1, 1898, e. 541, § 64a, 30 Stat. 563 (Comp. St. 1913, % 
9648), déclares that debts for taxes shall be entitled to priority. A mort- 
gagee of real estate became bankrupt, and after bankruptey the niort- 
gaged preniises vvere sold for unpaid taxes. No claiins for the taxes were 
flled agalnst the estate. Held, that mortgagees, havlug asserted no rights 
in rents collected from such premises after bankruptey and before the tax 
sale, could not thereafter insist that such rents should be used in redeem- 
ing the property from purchasers at tax sales. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 349 ; Dec. 
Dig. <S=>253.] 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin. 

In the matter of the bankruptey of the Clark Realty Company. Péti- 
tions by JuHet Gilbert and others against Julius J. Goetz, trustée, and 
others, by the Citizens' Savings & Trust Company and A. E. Kuolt, 
as Commissioner of Banking of the State of Wisconsin, against said 
trustée and others, and by August Richter, Jr., against said trustée. 
From orders of the District Court, affirming orders of the référée, 
petitioners appeal. Affirmed. 

The above three appeals ail grow out of the bankruptey of the Clark Realty 
Company. There is a separate record in each appeal, and in each record is au 
agreed statement of the facts involved in that particular appeal. It will 
simpllfy matters to make one statement of facts and dispose of ail the ques- 
tions in one opinion. From the agreed stateinents the following facts appear : 

The Clark Realty Company, a Wisconsin corporation engagea in real estate 
opérations, was on February 3, 1914, on its voluntary pétition, duly adjudged 
a bankrupt. On the same day a receiver was appolnted for the property of 
the bankrupt. The receiver acted until the élection and qualification of Julius 
J. Goetz as trustée of the bankrupt on April 3, 1914. The bankrupt corpora- 
tion owned a large aniount of real estate, and its entire income consisted of 
rents derived from its various properties. Most of its real estate was Incum- 
bered ; some of the properties being subject to one mortgage, and others sub- 
ject to two and three mortgages. The mortgages Involved in the flrst two of 
the above appeals. No. 2325 and No. 2326, contained provisions mortgaging 
"the rents. Issues, and profits issuing and to issue out of said' premises." 
It does not appear from the agreed statement of facts that the mortgage as- 
serted by Richter, trustée, in cause No. 2330, contained such a provision. 

The Citizens' Savings & Trust Company is a corporation organized and ex- 
isting under the laws of the state of Wisconsin as a trust conipany bank, 
and lately engaged in carrying on said business nt the city of Milwaukee. On 
the 2d day of October, 1913, A. E. Kuolt, who theu was, and still is, the duly 
appolnted, qualifled and acting commissioner of banking of the state of Wis- 
consin, as such commissioner of banking, and by virtue of the laws of Wiscon- 
sin, took possession of the property, business, aflCairs, and assets of the Citi- 
zens' Savings & Trust Company, by reason of its belng determined by hlm to 
be a dellnquent banking corporation, and ever sinee that time has been, and 
still is, In possession and charge of its property, and is engaged in windlng 
up and llquidating its affairs. 

©:=3For other cases see same topic & KEY-NUMBEK is ail Key-Numbered Digests & Indexes 
234 F.— 37 



578 234 FEDEEAL EEPOETER 

On November 1, 1912, the Clark Reàlty Company was indebted to the Citl- 
zens' Savings & Trust Company for moneys theretofore advanced to the bank- 
mpt, by way of overdrafts, and otherwise, in the sum of $27,550.06 and ac- 
crued interest thereon, amounting to: $882.50. At the same time the books 
of the trust company showed an indebteduess owing to it by various other cor- 
porations controUed by the people who controUed both it and the bankrupt, 
amounting to $34,584.85. On November 1, 1912, interest on the mortgage in- 
debtedness of the bankrupt amounting to $12,061.50 became due and the Oiti- 
zens' Savings & Trust Company was requested by Clark Eealty Company to ad- 
vance to it sufflcient further moneys to pay such Interest. The matter was 
considered at a meeting of thé board of direetors of the trust company, and 
on or about November 7, 1912, the reaity company made, executed, and deliv- 
ered to the trust company Its 75 promissory notes, for $1,000 each, dated No- 
vember 1, 1912, and due on or before three years after date; and to secure 
the same, the reaity company made, executed, and delivered to the trust com- 
pany a second mortgage upon various parcels of real estate owned by sald 
bankrupt, which mortgage was dated November 1, 1912, acknowledged Novem- 
ber 7, 1912, and recorded in the office of the reglster of deeds for MiUvaukee 
county on the lOth day of March, 1913. About the same time, and as a part 
of the same transaction, there was executed and delivered to the trust com- 
pany the f ollowing instrument in wrlting : 

"T. J. Pereles. Cable Address 

"N. Pereles, Jr. 'Pereles.' 

"E. G. Rahr. 
"C. E. Oanright. 
"Nath. Pereles & Sons, Counselors at Law, Pereles Bldg., MiUvaukee, Wis. 

"November 1, 1912. 
"Citizens' Savings & Trust Co., MiUvaukee — Gentlemen : In considération 
of your company granting to the underslgned a loan of .Ç75,000, with which to 
pay interest and other charges in which we are interested, tlie undersigned 
agrées to pay to your company mouthly, or at such other times as desired, ail 
rents derlved from our various properties, less cost of repairs, expenses, and 
insurance. Such money to be used to pây the above loan. AU such money 
Shall be collected and deposited in sepàrate bauk for that purpose. 

"Very truly yours, Clark Reaity Co., 

"[Slgned] By Nathan Pereles, Jr., Treasurer." 

The considération for saidnotes and inortgage aud the agreement of Novem- 
ber 1, 1912, was the advancement by the, trust company to the reaity company 
on November 1, 1912, of $12,061.50 to pay Interest charges then due and owing 
by said reaity company on its mortgage Indebtedness, the payment of the in- 
debtedness then owing by the bankrupt to the trust company represented by 
overdrafts amounting to $27,550,06, and accrued interest thereon amounting 
to .$882.50, and the payment. of the indebtedness owing to the trust company 
by various other cori>orations represented by their overdrafts amounting to 
$34,584.85. Sald sum of $12,061.50 was, advanced by the trust company to 
the bankrupt in payment of such interest charges aud the af oresaid overdrafts 
were cançeled on the books of the trust company. 

T. J. Pereles and J. M. Pereles controUed both the Clark Reaity Company 
and the Citizens' Savings & Trust Company, and the agreed statement of facts 
shows that there was some irregularity with regard to the élection of a treasur- 
er of the reaity company and, some question as to the authority of Nathan 
Ppreles, Jr., to exécute the agreement of November 1, 1912; but the view we 
take of the question involved in, this branch of the case does not require fur- 
ther référence to this feature. 

Monthly after November 1, 1912, and continuing to Oetober 1, 1913, the 
bankrupt voluntarily prepared and delivered to the trust company a statement 
showing the rents collected by it during the, preeeding month from its various 
properties, which statement showed the receipts, the disbursements made for 
repairs, expenses and insurance, and the net proceeds less the disbursements, 
and accompanied thèse statements with payment of such net proceeds. The 
moneys so paid over included not only tlie net rents collected from the proper- 
ties covered by the $75,000 mortgage to the trust company, dated November 1, 
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1912, but the net rents derived from ail of the real estate owned by the bank- 
rupt, Including that aequired by it after November 1, 1912. 

No statements or payments of rent collections vvere made or rendered by 
the bankrupt to the trust company after October 1, 1913. The last net rents 
accovmted for to the trust company were the rents collected during the month 
of August, 1913. ïhe rents collected by the bankrupt from Its various prop- 
erties after that time, beglnning September 1, 1913, and up to the tlme of its 
adjudication in bankruptcy, were not pald over to the trust company, but 
were retained by the bankrupt and by it treated as its gênerai funds, out of 
which ail its expenses were paid, and the balances were kept in bank and 
evidenced by certificates of deposît obtained by it, which were turned over 
by the bankrupt to the receiver In bankruptcy upon its appointment, as a part 
of the gênerai assets of the bankrupt. The receiver continued the collection 
of the rents until the élection and qualification of a trustée in bankruptcy, and 
thereafter the trustée collected the rents, until by virtue of orders made and 
entered by the District Court, he abandoned as burdensome the various proper- 
ties of the bankrupt from which the rents involved in thèse appeals were 
derived, ail of the property so abandoned belng ineumbered beyond its realiza- 
ble value. The trustée bas in his possession $17,233.50 net rentals collected 
by the bankrupt, by the receiver and by the trustée. 

After the trustée had abandoned the properties from which thèse rents were 
derived, the trust company and Kuolt, as commissioner of banking, flled their 
pétition with the référée setting fortli the exécution and delivery of the afore- 
said notes, mortgage, and agreement of November 1, 1912, the delivery by the 
bankrupt to it thereafter of the net rents collected from November 1, 1912, to 
August 31, 1913, and alleging that no rents collected subséquent thereto had 
been turned over to it, that they were still the owners and holders of said 
notes and mortgage and agreement, that the sum of .?73,500 and accrued In- 
terest was still unpaid and owing thereon, and claiming an équitable lien upon 
ail of the funds in the trustee's possession, derived from net rents collected 
by the bankrupt from September 1, 1913, to the date of the adjudication in 
bankruptcy, by the receiver in bankruptcy and by the trustée since his élection 
and qualification as trustée, and praylng for an order direeting the truste© 
to deliver and pay over to them ail of said nioneys. 

On March 31, 1914, Elizabeth Gilbert, as owner of three of 15 $1,000 notes 
exeeuted by the bankrupt and secured by mortgage on a portion of the real 
estate held by the bankrupt and the rents thereon, and Nellie Gilbert, as owner 
of 7 of 30 $300 notes exeeuted by the bankrupt and secured by mortgage on 
another pièce of real estate and its rents, intervened in said bankruptcy pro- 
ceedlngs and by pétition alleged their respective mortgage liens, that their 
security was wholly inadéquate and the equity of rédemption of no value, that 
they and others similarly interested were prevented from acquiring the rents 
and from foreclosing their mortgage liens by the order entered at the time of 
the adjudication, restraining ail persons from intermeddling with or taking 
possession of any of the rights, crédits, efCects, or property of the bankrupt or 
in any manuer interfering with the receiver in possession of same. 

Pursuant to the prayer of this pétition, the receiver and the trustée when 
elected were ordered to show cause before the référée on April 7, 1914, why 
the said premises should not be abandoned to the lien holders or why the re- 
straining order should not be modifled so as to permit foreclosure by the lien 
holders and the application of the rents, and why the rents of the said prop- 
erty should not be turned over to the lien holders, and for such other relief 
as might be just and équitable. 

A similar application was made by pétition flled July 31, 1914, by A. F. 
Sauer as the owner of a .$3,300 mortgage exeeuted by the bankrupt, covering 
certain real estate and its rents and duly recorded October 27, 1911, upon 
which a similar order to show cause was issued, retumable August 19, 1914. 
Before the hearing of said pétition by the référée on November 12, 1914, a sup- 
plemental pétition In behalf of and including said Sauer, Elizabeth and Nellie 
Gilbert and the owners of the remaining notes secured by the mortgages 
which they asserted, was flled. 

On or about the Ist day of March, 1905, the bankrupt duly made and issued, 
for the purpose of borrowing raoney, its certain bonds to an aggregate amount 
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of $150,000, the par value of such bonds belng $500 each, wherein and whereby 
sald baiikrupt promlsed to pay the holders tliereof, at the office of the Citizens' 
Saviniçs & Trust Company, on or befoie March 1, 1910, the aggregate sum of 
$150,000. The time of payment of said bonds was extended to and including 
the Ist day of March, 1915. AU of said bonds were duly Issued and negotiated, 
and there is now outstandlng and due thereon the sum of $143,500, and thèse 
bonds are held by various indlviduals. 

To seeure the payment of the.se bonds, the bankrupt, on the Ist day of March, 
1905, duly made, executed and delivered to the said Citizens' Savings & Trust 
Company a trust deed or mortgage coveiing various parcels of real estate 
owned by said bankrupt. Said mortgage was duly executed and acknowledged 
and reeorded in the office of the register of deeds for Milwaukee county, on 
the 17th day of May, 1909. 

The bankrupt failed to comply with the terms of said bonds and with the 
conditions of said mortgage or tnist deed by failing to pay the interest on 
said bonds which was payable on the Ist day of November, 1913, and by failing 
to pay any interest on said bonds since the Ist day of May, 1913, having 
defaulted in the installment of interest due November 1, 1913, and failing to 
pay any interest on said bonds since said date, and failing to pay the prin- 
cipal thereon on March 1, 1915, and by failing to pay the taxes levied on said 
real estate for the year 1913. The real estate included in said mortgage or 
trust deed is inadéquate and insufflcient security for the bonds outstandlng. 

On the 7th day of November, 1914, August Richter, Jr., by the circuit court 
of Milwaukee county was duly appointed tnistee to succeed the Citizens' 
Savings & Trust Company, and he is the duly qualifled and acting trustée un- 
der said deed of trust and as such trustée is authorized to institute and carry 
on the proceedings hère involved. 

From September 1, 1913, to February 3, 1914, the date of the adjudication 
in bankruptcy, the rents and profits of the real estate covered by the last 
mentioned mortgage were coUected by tl:e bankrupt, commingled with its 
gênerai funds, aud such gênerai funds as it had reiuaining on hand at the time 
of the receiver's appointment were turuod over to the reeeiver. From Feb- 
ruary 3, 1914, to the date of the abandonnient of the property above mentioned, 
the rents and profits of said premises covered by said mortgage were collected 
by the reeeiver and trustée in bankruptcy. Tlie aggregate amount of rents 
and profits so collected by said reeeiver, trtistee and bankrupt derived from 
said premises covered by said mortgage was $3,129.31. Taxes were duly levied 
and asses&ed on said premises covered by said trust deed or mortgage for the 
year 1913 aggregating $4,526.38. The taxes levied and assessed on said real 
estate covered by said mortgage wliich was iucome producing aggregated 
$3,766.54. Said taxes were not paid and on February 25, 1914, the said prem- 
ises were sold for the payment of the taxes levied by the city of Jlihvaukee on 
said real estate, and on May 20, 1914, the said real estate was sold for the 
unpaid taxes levied and assessed by the state and county and the purchasers 
on said sales paid the amount of outstandlng taxes, which payment was evi- 
denced by tax certificates duly Issued to them and now outstandlng. 

On the 12th day of Novemlaer, 1914, Richter, ti'ustee, petitioned the référée 
to order the trustée in bankruptcy to turn over to liim the rents and profits 
collected from said jnortgaged premises or to direct the trustée to use the 
rents so collected in payment or rédemption of the taxes for which said prem- 
ises were sold, as stated. Other pétitions were filed by other mortgagees of 
properties belonging to the bankrupt estate seeking the rents in the trustee's 
possession and answers were filed by the various parties in interest. The 
référée heard the évidence, considered the various pétitions and denied the pé- 
tition of the Citizens' Savings & Trust Company and Kuolt, as commissioner 
of banklng, denied the pétition of Ricliter, trustée, and allowed the claims of 
Juliet Gilbert aud other claimants for rents accruing subséquent to the flling 
of their intervening pétition and denied their claims for rents prier thereto. 
Pétitions to review were presented to the District Court and by it the action 
of the référée was in each instance approved, aud from this action of the Dis- 
trict Court thèse appeals are taken. 
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Louis A. Lécher, Charles T. Hickox, and Fred C. Ellis, ail of Mil- 
waukee, Wis., for appellants. 

Lawrence Olwell, of Milwaukee, Wis., for appellees. 

Before MACK and ALSCHULER, Circuit Judges, and ANDER- 
SON, District Judge. 

ANDERSON, District Judge (after stating the facts as above). [1] 
First. As to the appeal of the Citizens' Saving & Trust Company and 
Kuolt, commissioner of banking: 

It is insisted that the trustée, having abandoned as burdensome the 
real estate theretofore belonging to the bankrupt, was not entitled to 
hold the net rents collected by himself and the receiver in bankruptcy; 
that the trustee's abandonment of the real estate carried with it the 
rents he had collected therefrom ; that the same reverted to, or the 
title thereto became vested in, the bankrupt, this being the légal efïect 
of an abandonment ; and that the bankrupt made no claim to the rents 
and could not do so because of the superior equities of the Savings & 
Trust Company and the commissioner of banking. 

We are not now concerned with the title of the bankrupt to thèse 
rents, but with the claim of the trust company to them. This claim is 
based upon the letter of November 1, 1912, hereinabove set out, and 
the circumstances under which it was executed, and it is insisted that 
this instrument, under the circumstances of its exécution, operated as 
an équitable assignment and created a lien in favor of the trust com- 
pany. In our opinion, it was a mère promise to pay. The agreement 
of the bankrupt to collect the rents was merely an agreement to col- 
lect what was its own and the agreement to pay over was no more 
than the agreement to pay its own debt. Something more was neces- 
sary to amount to an assignment of, or create a lien upon, the rents. 
As was said by the Suprême Court in Christmas v. Russell, 14 Wall. 
69, 20L. Ed. 762: 

"An agreement to pay out of a particular fund, however clear in its terms, 
is not an équitable assignujent ; a co venant In tlie most solemn form lias no 
greater effect. The phraseology employed is not material provided the intent 
to transfer is manifested. Such an intent and its exécution are indispensable, 
ïhe assigner niust not retain any control over the fund — any authority to 
collect, or any power of revocation. If he do, it is fatal to the claim of the as- 
signée." 

In Trist V. Child, 21 Wall. 441, 22 L. Ed. 623, the same court said : 
"It is well settled that an «rdér to pay a debt out of a particular fund be- 
longing to the debtor gives to the creditor a spécifie équitable lien upon the 
fund, and binds it in the hands of the drawee. A part of the particular fund 
niay be assigned by an order, and the payée niay enforce payment of the 
amount against the drawee. But a mère agreement to pay out of such fund is 
not suiticient. Something more is necessary. There must be an appropriation 
of the fund pro tanto, eirher by giving an order or by transferrlng it otherwise 
in such a manner that the holder is authorlKed to pay the amount directly to 
the créditer witheut the further intervention of the debtor." 

In Hare & Wallace's notes to Leading Cases in Equity, it is said : 

"A covenant on the part of the debtor, to apply a particular fund in pay- 
ment of the debt as soon as he receives it, will not operate as an assignment, 
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for it does not give the covenantee a rlglit to the funds, save througli the 
covenautor, and looks to a future aet on his part as the means of rendering it 
effectuai." 

See also Christmas, Administrator, v. Griswold, 8 Ohio St. 559; 
Silent Friend Mining Company et al. v. Abbott et al., 7 Colo. App. 
73, 42 Pac. 318; Hossack v. Graham et al., 20 Wash. 184, 55 Pac. 36. 

Tested by the above principles and authorities, the agreement in 
question did not opcrate as an équitable assignment, nor did it create 
any lien in favor of the trust Company ; and the décision of the référée 
and the District Court upon this branch of the case was correct. 

[2] Second. As to the claim of the mortgagees to the rents and 
profits: 

The référée held that thèse rents belonged to the mortgagees from 
the time when by intervening pétitions they claimed theni, but denied 
their right to them prior to the date of the claim. Much of the brief 
of counsel for the mortgagees is devoted to the proposition that the 
clause in the mortgages including with the property mortgaged "ail 
the rents, issues and profits issuing and to issue out of said premises," 
is valid. There can be no question as to the validity of this clause. 
The question is as to its efliect. This clause in the mortgage did not 
give to the mortgagees an absolute right to^ the rents. Until there 
was a default and until the mortgagees made some claim or demand 
for the rents, they belonged to the mortgagor. Until the mortgagee 
takes some steps to sequester the rents, he is not entitled to them. 
"Ordinarily the mortgagor is entitled to. rents and profits accrued up 
to the time that the mortgagee enters, or brings his right of entry or 
his bill to foreclose, and this right inheres in a trustée in bankruptcy." 
In re Chase (D. C.) 133 Fed. 79, and cases cited. To the same efifect 
are Freedman Savings & Trust Company v. Shepherd, 127 U. S. 494, 
8 Sup. Ct. 1250, 32 L. Ed. 163 ; New York Security & Trust Com- 
pany V. Saratoga Gas & Electric Company, 159 N. Y. 137, 53 N. E. 
758, 45 L. R. A. 132 ; Wyckoff v. Scofield, 98 N. Y. 475 ; Rider v. 
Bagley, 84 N. Y. 461 ; United States Trust Company v. Wabash Rail- 
way, 150 U. s: 287, 306-308, 14 Sup. Ct. 86, 37 L. Ed. 1085. 

Under thèse authorities the décision of the référée and the District 
Court, giving to the mortgagees the rents from and after the time 
they made claim for them and denying the rents accruing prior to such 
claims, was correct. 

[3] Third : As to the claims of Richter, trustée : 

Richter, trustée, petitioned the référée to order the trustée in bank- 
ruptcy to turn over ta him ail rents and profits collected from the 
premises included in his mortgage, or to direct the trustée to use the 
rents so collected in payment or rédemption of the taxes for which 
said premises were sold, as stated. This pétition was denied by the 
référée and his order was affirmed by the District Court. As to the 
déniai of the pétition to turn over the rents and profits, we need not 
add anything to what we hâve already said. 

The trustée for the bondholders or the bondholders themselves 
could hâve come into the bankruptcy proceedings and petitioned the 
court for a séquestration of the rents and profits accruing from the 
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mortgaged premises, but until some such steps are taken, neither the 
trustée nor the bondholders can assert any right to the rents and 
profits. This, of course, is predicated upon the proposition that the 
mortgage held by this trustée had a clause in it covering the rents and 
profits, but it nowhere appears in the agreed statements of facts in 
thèse cases that the mortgage in question contained any such clause 
and in the absence of such clause, it is difficult to see what possible 
claim Richter, trustée, can hâve to thèse rents and profits. 

As to taxes, Richter, trustée, bases his pétition on section 64a of 
the Bankruptcy Act, which is as follows: 

"Debts whicli hâve priorlty.— The court shall order the trustée to pay ail 
taxes legally due and owing by the bankrupt to the United States, state, eoun- 
ty, district, or municipality in advance of the payment of dividends to credi- 
tors," etc. 

It appears that the taxes for the year 1913 were not paid; that on 
February 25, 1914, the premises were sold for the payment of city 
taxes and on May 20, 1914, they were sold for the state and county 
taxes. The purchasers at the sales paid the amount of outstanding 
taxes and tax certificates were duly issued to them and now outstand- 
ing. Richter, trustée, filed his pétition to hâve the rents used in ré- 
demption of the taxes on the 12th day of November, 1914. Whether 
Wisconsin real estate taxes due at the date of adjudication constitute 
a Personal debt of the owner, as well as a lien on the property, so 
that a claim therefor would be allowable against his estate in bank- 
ruptcy and would be entitled to priority, we need not consider; for 
hère no claim was filed. Moreover, the mortgagee stood by and saw 
the property sold for thèse taxes, and made no application to the 
bankruptcy court for an order to pay them while the bankruptcy trus- 
tée was in possession or before the tax sales; then after the trustée 
had abandoned the property, Richter asked the court to apply the 
rents, not in the payment of taxes then due and owing, but to the 
rédemption of the property from tax sales already made. Even if 
the trustée in this mortgage could hâve procured an order upon the 
trustée in bankruptcy to pay thèse taxes upon seasonable application 
therefor, there is no basis for his application, after the tax sales, and 
after the abandonment of the property to hâve rents which do not 
appear to be covered by his mortgage applied to the rédemption from 
sales for taxes. 

The referee's orders and the décisions of the District Court were 
proper, and they are affirmed. 
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OREGON SHORT LINE R. CO. v. UNITED STATES. 

(Circuit Court ot Appeals, Niutli Circuit. July 10, 1916.) 

No. 2716. 

1. Master and Sbbvant ©=3l3— Common Cabuiees— Hours of Service Statuts. 

llours of Service Act Mardi 4, 1907, c. 2939, 34 Stat. 1415 (Coiiip. St. 
1913, §§ 8677-8680), declariiig that it slinll apply to aiiy conuiion carrier 
or carriers, tlieir otficers, agents, and employés, engagée! in tlie transporta- 
tion of passengers or property by railroad, and that the term "employé" 
shall be lield to mean persous actually engaged in or connected with tlie 
movemeiit of any train, by section 2 proliibits a carrier froni requirlng or 
permitting telegrai,)h operators to remain on duty more tlian 9 liours; 
wliile section 3 provides that the carrier is deejiied to hâve had knowledge 
of ail acts of ail its offlcers and agents, but excuses a violation if the resuit 
be of au unforeseen casualty or act of God. In violation of the défendant 
railroad's rules, a telegrapli operator reuiaiued on duty more than 9 
hours, performing clérical v^■ork after the expiration of that tiuie. Ileld 
that, as the act is a remédiai rather than a pénal one, and as Congress 
before the passage of the act struck out the word "knowingly" before tlie 
word "permitting," in the phrase "requiring or iiermitting any employé to 
reuiain on duty," etc., the railroad Company is liable, thougb no superior 
servant ordered the telegrapli operator to remain on duty in violation of 
the statute ; this being particularly true, as any other construction would 
render proof of a violation extreuiely difficult. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. i©=>13.] 

2. CoNSTiTUTioNAL Law i®=>238(2), 275(2) — Due Process or IjAW— Equal Pro- 

tection. 

Such construction does net deny a railroad company due process of law 
and e(iual protection of law, guaranteed by Coust. L'. S. Ameuds. 5, 14. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 689, 
690, 700-708, 8.35, 844-846; Dec. Dig. <®=»23S(2), 275(2).] 

In Error to the District Court of the United States for the East- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action by the United States against the Oregon Short Line Railroad 
Company to recover penalties for violation of the Hours of Service 
Act. There was a judgment for plaintiff (228 Fed. 561), and défend- 
ant brings error. Affirmed. 

George H. Smith, of Sait Lake City, Utah, and H. B. Thompson, 
of Pocatello, Idaho, for plaintiff in error. 

Philip J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C, and 
J. L. McClear, U. S. Atty., and J. R. Smead, Asst. U. S. Atty., both 
of Boise, Idaho. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The United States brought an action for 
judgment against Oregon Short Line Railroad Company to recover 
penalties under the act approved March 4, 1907 (34 Stat. L. 1415), 
entitled "An act to promote the safety of employés and travelers upon 
railroads by limiting the hours of service of employés thereon." For 
a first cause of action plaintifï alleged that défendant, during the 24- 
hour period beginning at 7 a. m., April 2, 1915, at its office and station 

Ê=For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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at Shelley, Idaho, "required and permitted" its certain telegraph op- 
erator and employé, A. R. Weston, to remain on duty for a longer 
period than 9 hours in that 24-hour period, namely, from 7 a. m. to 
8 p. m. ; that during ail the times mentioned the office and station was 
one continuously operated night and day ; and that the employé, while 
"required and permitted" to be and remain on duty, by the use of the 
telegraph or téléphone received and delivered orders pertaining to 
and aiïecting the movement of trains engaged in interstate commerce. 
The allégations of the three causes of action that follow the first are 
similar, except for différences in dates and hours. 

Défendant denied that during the 24-hour period commencing at 7 
a. m. on April 2, 1915, at its office at Shelley, it "required and per- 
mitted or required or permitted" its telegraph operator and employé, 
Weston, to be or remain on duty for a longer period than 9 hours 
in said 24-hour period, but alleged that Weston on that day worked 
from 7 a. m. to 12 noon, and from 1 p. m. to 5 p. m., and that there- 
after, on the same day, "without the knowledge, permission, or con- 
sent of this défendant," did continuously remain on duty, performing 
clérical work, but not as an operator, until 8 p. m. on that date. E>e- 
fendant admitted that during the time mentioned said office and station 
was one continuously operated day and night, but denied that Weston, 
while required or permitted to be and remain on duty, did at any time 
of that date after 5 p. m. receive or deliver orders pertaining to or 
affecting the movement of trains engaged in interstate commerce. De- 
fendant alleged that prior to April 2, 1915, it had issued and delivered 
instructions to ail agents and operators, including Weston, prohibiting 
them from working in any capacity, or performing any service of what- 
soever nature, in excess of 9 hours in any 24-hour period in any 
tower, office, station, or place continuously operated night and day, 
but that, notwithstanding such instructions and prohibition, Weston 
remained continuously on duty as operator for a period of 9 hours, 
and thereafter performed clérical services for an additional period of 
3 hours, but that such clérical services were performed "without the 
knowledge, permission, or consent" of défendant, or any of its offi- 
cers or agents, except Weston, who was at the time acting contrary to 
the express instructions mentioned. To the three causes of action next 
following, similar défenses were interposed. 

The plaintiff's motion for judgment on the pleadings, on the ground 
that the allégations contained in the answer, if true, were insufficient 
to constitute a défense at law to the allégations of the complaint, was 
granted as to the first four causes of action, and this writ of error 
was brought. 

[ 1 ] The material parts of the statute involved are as f ollows : 

"Be It enacted * * * that the provisions of this act shall apply to any 
common carrier or carriers, thelr offlcers, agents, and employés, engaged in 
the transportation of passengers or property by railroad « » * and the 
terin 'employés' as used in this act shall be held to niean persons actually en- 
gaged in or connected with the mov^enieiit of any train. 

"Sec. 2. That it shall be unlawful for any eouimon carrier, its offlcers or 
agents, subjeet to this act to require or permit any employé subject to this act 
to be or remain on duty for a longer period than sixteen consécutive hours : 



586 234 FEDERAL REPORTER 

* * * Provided, tliat no operatpr, train dispatcher, or other employé who by 
the use of the telegraph or téléphone dispatches, reports, trausmits, receives, or 
dellvers orders pertalulng to or afflectlng train movements shall be required or 
permittçd to be or remain on duty for a longer period than nine hours in any 
twenty-four hour period in ail towers, offices, places, and stations continuously 
operated night aud day, nor for a; longer period than thirteen hours in ail 
towers, offices, places, and stations operated only during the day tlme, except 
in case of emergency. * * * 

•'Sec. 3. That any such common carrier, or any offlcer or agent thereof, 
requiring or permltting any employé to go, be, or reniain on duty in violation 
of the second section hereof, shall he liable to a penalty of not to exceed five 
hundred dollars for each and every violation, to be recovered in a suit or 
suits to be brought by the United States district attorney. ♦ • * In ail 
prosecutions under this act the common carrier shall be deemed to hâve had 
knowledge of ail acts of ail its otlicers and agents : Provided, that the provi- 
sions of this act shall not apply in any case of casualty or unavoidable acci- 
dent or the act of God ; nor where the delay was the resuit of a cause not 
known to the carrier or its offlcer or agent in charge of such employé at the 

time said employé left a terminal, and vi^hich could not hâve been foreseen. 
» * * >' 

We regard the statute as one not dealing with violations of the 
criminal law, but as remédiai in its nature and effect, designed to pro- 
tect persons traveling by way of Interstate carriers, and the employés 
of such carriers, by preventing conditions that necessarily are more 
or less conducive to danger to both such travelers and employés. And 
although it may be called punitive in so far as it prescribes penalties 
for its violation, still the primary rule of construction is that which will 
make the law effectuai in its main purpose. The act is analogous to 
Safety Appliance Act March 2, 1893, c. 196, 27 Stat. L. 531 (Comp. 
St. 1913, §§ 8605-8612), which is entitled "An act to promote the safe- 
ty of employés and travelers upon railroads by," etc. The Hours of 
Service Act hère involved, approved March 4, 1907 (34 Stat. 1415), 
is entitled "An act to promote the safety of employés and travelers 
upon railroads by," etc. The Suprême Court, in Johnson v. Southern 
Pac. Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 h. Ed. 363, in speaking of 
the Safety Appliance Act, said : 

"The primary object of the act was to promote the public welfare by securlng 
the safety of employés aud travelers, and it was in that aspect remédiai, while 
for violations a penalty of $100, recoverable in a civil action, was provided for, 
and in that aspect it was pénal. But the design to give relief was more domi- 
nant than to inflict punishment, and the act might well be held to fall within 
the rule applicable to statutes to prevent fraud upon the revenue, aud for the 
collection of customs ; that rule not requiring absolute strictness of construc- 
tion." 

In United States v. Atlantic Coast Une Railroad Co., 211 Fed. 897, 
128 C. C. A. 275, the Court of Appeals for the Fourth Circuit, con- 
struing the hours of service statute, cited Johnson v. Southern Pac. 
Co., supra, and said : 

"This is not a criminal .statute, and therefore is not governed by the rule 
of strict construction. * * * It is rather a remédiai statute, which should 
be so construed, if its language permits, as to best accomplish the proteotive 
purpose for which it was enacted. * * * Obviously, that purpose was to 
promote the safety of employés und the traveling iiublic by prohiblting hours 
of service which presumably resuit in impaired efflciency for discharglng their 
important duties. The end to be attained by the law is a guide to its inter- 
prétation." 
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See Chicago, B. & Q. Railway Co. v. United States, 220 U. S. 559, 
31 Sup. Ct. 612, 55 L. Ed. 582 ; United States v. Kansas City South- 
ern Railway Co., 202 Fed. 828, 121 C. C. A. 136; Delano et al. v. 
United States, 220 Fed. 635, 136 C. C. A. 243 ; United States v. Boston 
& M. Railroad Co. (D. C.) 168 Fed. 148. 

Counsel for the railroad company argue that the statute makes a 
clear distinction between officers and agents who may require or per- 
mit an employé to work in excess of the periods therein prescribed, 
and such employé; that by part of section 1 the provisions of the act 
apply to any common carrier or carriers, their officers, agents, and em- 
ployés, and by other words the term "employés," as used in the act, 
"shall be held to mean persons actually engaged in or connected with 
the movement of any train." They then argue that, as it is provided 
by section 3 of the act that "any such common carrier, or any officer 
or agent thereof, requiring or permitting any employé to go, be, or 
remain on duty in violation of the second section hereof, shall be lia- 
ble to a penaky," it must be that officers and agents who may require 
or permit such employés to remain on duty in violation of the statute 
are on a différent footing from the employés. They say that, as a 
carrier cannot require or permit the employés to be on duty except 
by direction or consent of an officer or agent, permission to do the 
thing inhibited "must flow from some superior source, and cannot 
come from an inferior, or one of equal rank, and therefore authority 
to violate the statute cannot réside in the employé himself." As we 
understand it, the essence of this position is that neither the carrier 
nor any of its officers or agents can be adjudged guilty, unless it is 
first found that one of such officers or agents charged with the duty 
of supervising and regulating hours of service of "employés" has re- 
quired or permitted the employé to work in excess of the prescribed 
time. 

It is not to be denied that the train dispatcher who gives orders to 
other men with relation to the movements of trains is an employé, as 
are the men who obey his orders; nor is it to be disputed that serv- 
ice by such dispatcher in excess of the prescribed hours for service 
would be a violation of the provisions of the act; but so would serv- 
ice in excess of prescribed hours by one of the men working under 
him, and, being a violation of the act, both being employés, the car- 
rier would become responsible for the acts of both. The statute in its 
comprehensive terms is applicable to carriers, their officers, agents, 
and employés — employés, of course, being as defined. Our example 
may be brought closer to the présent case. The superior — say the 
head or division telegrapher of a carrier- — may become personally 
liable if he allows one of his subordinate railroad telegraphers to work 
about train opérations in excess of the prescribed limit, although the 
operator employé who sends and delivers the message may not be. 
The liability in the one instance springs from the fact that the superior 
has authority to supervise and direct, and in the exercise of such au- 
thority he may require or permit a subordinate to work in excess 
service; while the subordinate, often performing duties in obédience 
to orders, has no power or control over any person other than himself. 
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and may not "require or permit" another to do so. Nevertheless, both 
such persons are employés ; both may be delivering and receiving or- 
ders pertaining to or affecting train movements; and as employés, 
when so engaged, both superior and subordinate, are fairly in rela- 
tionship of agency to their employer, the carrier. 

In thus giving to the word "agents," as Congress has used it in 
the statute, a broad interprétation, we harmonize the letter and pur- 
pose of the statute by holding it to be practically and vigorously 
remédiai in promoting safety. The évident spirit of the law, as 
gathered from its terms, is to impose upon the carrier positive duty, 
for in case of prosecution it expressly imputes to the carrier knowledge 
of ail acts of ail its officers and agents. We find no room for a con- 
struction other than that défense of actual lack of knowledge is fore- 
closed to the carrier. It "shall be deemed to hâve had knowledge of 
ail acts of ail its officers and agents." Manifestly Congress, in making 
this rule of interprétation, had in mind the difificulties which would 
confront prosecutions if actual knowledge by the carrier through its 
superior représentatives had to be proved. Suppose that a telegraph 
operator, through physical fatigue due solely to working for bis em- 
ployer carrier hours beyond what a man ought reasonably to be able 
to work, fails to receive and deliver a train order, and that as a 
resuit there is a collision and life is lost ; is it the intent of the law 
that the carrier will not be held liable because it has given orders that 
no employé should work excessive hours, and because its officers or 
superiors in charge hâve had no actual knowledge that the operator 
who failed to receive and deliver the message was working in excess 
of hours? Such a construction would well-nigh destroy the avowed 
object of the statute by taking away the obligation which we believe 
it imposes upon the carrier to see to it that none of its employés en- 
gaged in the movement of its trains shall work in excess of prescribed 
hours, except where emergency conditions, not hère relevant, are pre- 
sented. 

The rule of absolute liability logically follows the command that 
knowledge of ail acts of ail agents shall be deemed to bave been 
had by the carrier; and as aiding in arriving at the intent to impose 
absolute liability in gênerai, it is important to note the spécial proviso 
of section 3, which withdraws the gênerai applicability of the act 
from "any case of casualty or unavoidable accident or the act of God," 
or "where the delay was the resuit of a cause not known to the carrie 
or its officer or agent in charge of such employé at the time said en\> 
ployé left a terminal, and which could not bave been foreseen," ant» 
also makes it inapplicable to the crews of wrecking trains. By thèse 
spécial exclusions of bability of the carrier, and by spécifie référence 
to instances where lack of knowledge by the carrier or its officers or 
agents in charge may avail, and by expressly excluding employés on 
wrecking crews from the opération of the statute, emphasis is given to 
the reasonableness of the construction which, when considered with 
imputed knowledge, makes liability absolute. 

To require or permit an employé to work ordinarily implies knowl- 
edge by the employer, who exacts or consents to the doing of the work. 
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Upon this point référence to the history of the passage of the act is 
relevant. In the report to the House of Représentatives, Fifty-Ninth 
Congress, May 31, 1906, which accompanied the bill to promote the 
safety of employés and travelers upon railroads by limiting the hours 
of service of employés thereon, the opinion of the committee was ex- 
pressed that it ought not to be left to the discrétion of the men them- 
selves as to whether they should work excessive hours or not, and the 
opinion of the committee was that: 

"The law Itself should fix the maximum limlt and provide sufBclent penalties 
for any violation thereof. Neither the cupidity of the men nor of railroad 
managers should control in a matter of such vital interest to the public safety." 

The Congressional Record also shows that the word "knowingly" 
was inserted in the bill during the earlier stages of its progress in the 
House of Représentatives. Congressional Record, Fifty-Ninth Con- 
gress, February 18, 1907, p. 3251. 

Section 3 of the House Bill originally read; 

"That any such common carrier, or any.offlcer or agent thereof, requiring 
or knowingly permltting any employé to go, be, or remain on duty in violation 
of the second section hereof." 

Thereafter (Congressional Record 1907, p. 3755) the committee on 
rules reported to the House of Représentatives that the bill entitled 
"An act to promote the safety of employés and travelers upon railroads 
by limiting the hours of service of employés thereon" should be taken 
up for considération, and that the amendment recommended by the 
committee on Interstate and f oreign commerce should be agreed to, with 
an amendment which would strike out the word "knowingly" in 
section 3 just heretofore referred to ; and on March 4, 1907, when the 
bill was finally enacted into the law now on the statute books, the 
word "knowingly" had been stricken out in accordance with the recom- 
mendation of the committee on rules. We attach very great signif- 
icance to the action of Congress in expressly excluding the word 
"knowingly," for, in our opinion, it overthrows the force of the con- 
tention of the carrier, and sustains the interprétation which we hâve 
put upon the statute. 

As sustaining our conclusions we cite thèse opinions of the Suprême 
Court construing the Safety Appliance Act: St. Louis, I. M. & S. Ry. 
Co. V. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061 ; Chi- 
cago, B. & Q. Ry. Co. V. United States, 220 U. S. 559, 31 Sup. Ct. 
612, 55 U Ed. 582; Delk v. St. I^ouis & San Francisco Railroad Co., 
220 U. S. 580, 31 Sup. Ct. 617, 55 L. Ed. 590— and the opinions of oth- 
er fédéral courts construing the Hours of Service Act : United States 
V. Oregon-Washington Railroad & Navigation Co. (D. C.) 218 Fed. 
925 ; San Pedro, L. A. & S. L. Railroad Co. v. United States, 213 Fed. 
326, 130 C. C. A. 28. United States v. Oregon-Washington Railroad 
& Navigation Company (D. C.) 213 Fed. 688, was reviewed by this 
court in 223 Fed. 596, 139 C. C. A. 142, and the judgment affirmed. 
While the court rested its décision upon somewhat différent facts f rom 
those hère presented, the doctrine of imputed knowledge was recog- 
nized. 
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[2] We find no substantial ground for the suggestion that the con- 
struction which we hâve put upon the law would deny to this défend- 
ant due process of law and equal protection guaranteed by the Fifth 
and Fourteenth Amendments to the, Constitution of the United States. 
Chicago, B. & Q. Railway Co. v. United States, 220 U. S. 559, 31 Sup. 
Ct. 612, 55 L. Ed. 582. 

The fault of the carrier having been estabhshed by the oleadings, 
liabihty followed, and judgment was properly ordered. 

Affirmed. 



NEW YORK MAIL & NEWSPAPER TRAKSP. CO. et al. v. ANDERSON, 

Internai Revenue Collecter. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916. On Motion for 

Interest, May 9, 1916.) 

No. 153. 

1. CoEPORATioNa ©=^459 — Powees— Leasb of Propektt. 

A corporation, unless proliibited by expliclt terms in Its grant of power, 
may let its property for a limited term of years. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. §§ 1811, 1812 ; 
Dec. Dig. (Ê=>459.] 

2. OOEPOKATIONS iS=459— INTEBNAL REVENUE <©=59 — EXCISE TaX ON COEPO- 

BATIONS LEASE OF PbOPEKTY VaLIDITY. 

Two corporations, chartered by spécial acts of tlie New York Législa- 
ture to construct and operate pneumatic tubes between places in ttie state 
for ttie conveyance of mails, newspapers, and parcels, each. owned and 
operated tubes Connecting the gênerai post office in Manhattan with 
branch offices and différent places, and used exclusively for transporta- 
tion of mails. By the action of the Post Office Department bids were in- 
vited for carrying of mails by pneumatic tubes, but subject to the re- 
quirement that but one bid should be made for the service of the tubes 
owned by such two corporations, whereupon one company leased ail of 
its property for a term of years to the other, which secured the contract 
and performed the required service. Held, that such lease was not ultra 
vires on the part of the lessor, but was valid, and that on its exécution 
the lessor ceased doing business, wlthin the meanlng of Corporation Tax 
Law Ang. 5, 1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, § 6300), and was 
not subject to the excise tax thereby imposed. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1811, 1812 ; 
Dec. Dig. ®=5459 ; Internai Revenue, Cent. Dig. §§ 13-28 ; Dec. Dig. (g=>9.1 

3. Internal Revenue <S=>38 — ^Suit to Recovee Tax — Limitation. 

Under Rev. St. §§ 3226-3228, (Comp. St. 1913, §§ 5949-5951), a suit for 
recovery of an internai revenue tax alléged to hâve been erroneously or 
illegally assessed or coUected cannot be maintalned, unless a claim for re- 
funding of the tax is presented to the Commissioner of Internai Reve- 
nue within two years aftér its payment. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84; 
Dec. Dig. <S=38.] 

4. Intérnal Revenue (©=338 — Recoveky of Tax Paid — Judgment — Inteeest. 

On recovery of a judgment against a collecter of internai revenue for 
the aniount of an internai revenue tax illegally colleeted, the plaintifiC is 
entitled to hâve the judgment state that it is with interest. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84; 
Dec. Dig. <®=38.] 

(g33Por other cases see same topic & KEY-NUMBEF. in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by the New York Mail & Newspaper Transportation 
Company and the New York Pneumatic Service Company against 
Charles W. Anderson, CoUector of Internai Revenue for the Second 
District of New York. From the judgment, both parties bring error. 
Affirmed. 

The parties will be referred to as the Mail Company, the Pneumatic Com- 
pany and the CoUector. Mail Company and Pneumatic Company (plaintiCfs 
below) brought an action against the Collecter of Internai Eevenue for the 
recovery of corporation excise taxes alleged to hâve been erroneously coUected. 
The complaint contains four causes of action, for taxes paid, respectively, for 
the years 1912, 1911, 1910, and 1909. By stipulation the case was tried with- 
out a jury, and after the trial the court flled an opinion, and also findings of 
fact and conclusions of law. Thereupon Judgment was entered for plaintitfs 
on the first and second causes of action, and for défendant on the third and 
fourth causes of action. The first and second causes of action (for 1912 and 
1911 taxes) raised the single question whether the Mail Company was carry- 
ing on or doing business within the meanlng of section 38 of the act of August 
5, 1009 (36 Stat. 112). The court below held that the Mail Company was iiot 
doing business during the years in question, and was therefore not taxable, 
and to review this ruling défendant brings error. The court below dismissed 
the third and fourth causes of action (for 1910 and 1909 taxes) on the ground 
that the tlme of the applicable statute of limitations had expired, and on the 
judgment of dismissal plalntilïs assign error. 

A. O. Townsend, of New York City, for plaintiiï New York Mail 
& Newspaper Transp. Co. 

H. Snowden Marshall, U. S. Atty., and B. A. Matthews, Asst. U. 
S. Atty., both of New York City, for défendant. 

Before COXE and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

MAYER, District Judge (after stating the facts as above). The 
material part of the statute is as f oUows : 

"Every corporation * * * engaged in business In any state or territory 
of the United States » * * shall be subject to pay annually a spécial ex- 
cise tax with respect to the earrying on or doing business by sucn corporation 
* * * équivalent to one per centum upon the en tire net income over and 
above five thousand dollars received by it from ail sources during such year." 
Comp. St. 1913, § 6300. 

In October, 1906, the Mail Company made a 10-year lease (with 
optional renewal for 10 or 20 years) with the Pneumatic Company, 
by which it demised ail of its plant, property, and franchises, except- 
ing only its right to be a corporation and its interest in the reversion 
and in the covenants of the lease. If this lease was valid, the Mail 
Company was not taxable, for the District Court correctly found as 
a fact that it was not doing business. Flint v. Stone Tracy Co., 220 
U. S. 107, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312; 
McCoach V. Minehill, etc., Railway Co., 228 U. S. 295, 33 Sup. Ct. 419, 
57 L.Ed. 842. 

It is contended that the lease was void, because ultra vires and 
against public policy. Whether the lease can be attacked in this action 
on the ground that it is ultra vires need not be determined, because 



592 234 FBDEÇAL REPORTER 

an examinatîon of its provisions and of the character of the Mail Com- 
pany demonstrates that the company had full power to enter into the 
lease. The Mail Company was organized under a spécial act of the 
New York Législature approved March 21, 1893, with gênerai pow- 
ers — 

"to constnict, maintain and operate pneumatic tubes and other devices for 
the speedy transmission and delivery of tlie mails, newspapers and parcels 
witliin and between citles of this state, and to do the gênerai business of de- 
livery and transmitting the mails, newspapers and parcels within and between 
the cities of this state and to make such charges tlierefor as it may agrée by 
public or private contract." Laws 1893, c. 164, § 1. 

Paragraph 5 of the act empowers the corporation, "without other 
or further authority of law or ordinance," to locate, construct, main- 
tain, and operate tubes between the central post office and branch post 
office and stations and newspaper offices in the cities of New York, 
and to convey and transport and to deliver the United States mails, 
newspapers, and parcels. This paragraph gives the corporation power 
of eminent domain to enable it — 

"to accompllsh the purposes for whieh this charter is glven or in the exercise 
of the powers herein conferred, which are hereby expressly declared to be a 
public purpose and their use by said corporation a public use." 

The Pneumatic Company is a reorganization of the Tubular Dis- 
patch Company and possesses the same powers. The Tubular Dis- 
patch Company was organized under the act of May 9, 1874 (Laws 
1874, c. 400), as amended by the act of June 7, 1895 (Laws 1895, c. 
977), with powers substantially similar to those of the Mail Company. 

On October 16, 1906, the Mail Company owned a Une of pneumatic 
tubes between the gênerai post offices in the boroughs of Manhattan 
and Brooklyn, New York City, which tubes hâve always been used 
exclusively for the transportation of United States mails. The Pneu- 
matic Company at that time was the owner of a Une of pneumatic 
tubes between the gênerai post office in the borough of Manhattan 
and the Wall Street station, and between the Wall Street station and 
the custom house, and between the gênerai post office and the Grand 
Central station, which tubes, like those of the Mail Company, hâve 
always been used exclusively for the transportation of the United 
States mails. On July 27, 1906, the Post Office Department issued 
a request for bids for carrying the mails by pneumatic tubes. This 
request contained a requirement that there should be but one bid for 
service on the lines then owned by the Mail Company and the Pneu- 
matic Company, respectively 

[ 1 ] In order to make it possible for one of the companies to submit 
a bid covering its own lines, as well as the lines of the other, the Mail 
Company on October 16, 1906, entered into the lease, hère discussed, 
with the Pneumatic Company. The lease stated the yearly rental in 
détail (which need not be hère set forth); it constituted the lessee 
the irrévocable attorney of the lessor in language long familiar in 
corporate leases, and as matter of caution contained a well-known 
clause to the effect that, if any provision shall be adjudged invalid 
or ultra vires, the same shall not afïect the validity of any other provi- 
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sion. In brief, the instrument has ail the characteristics of a lease, 
and none of the characteristics of an agency contract. That a cor- 
/poration, unless prohibited by explicit terms in the grant of power, 
can let its property for a limited term of years, is elementary, or, as 
the District Judge said, "the power to sell implies the power to lease." 
[2] But it is argued that by virtue of the powers conferred by the 
New York Législature the Mail Company owed a duty to the public 
which prevented it from authorizing any other person, whether indi- 
vidual or corporate, from doing that for which it was organized. This 
contention proceeds upon the theory that the Mail Company was what 
counsel for the CoUector calls a public service corporation. We think 
it unnecessary to concern ourselves with académie inquiries, because 
of the common-sense rule aptly and concisely stated in Cause v. Com- 
monwealth Trust Co., 196 N. Y. 134, 145, 89 N. E. 476, 479 (24 L. 
R. A. [N. S.] 967), where the court said: 

"The authorlty of a corporation to perform a particular act is always dé- 
pendent to a very considérable extent on the facts and circumstances existing 
at the time when it is proposed to perform the act." 

Hère the United States, acting through its Post Office Department, 
required that but one bid be made for an important service to be 
rendered within a certain described territory. It compelled either the 
Pneumatic or the Mail Company to be the sole contractor, and, now 
that its requirement has been fully complied with and the service has 
been rendered in conformity therewith, it urges that the very act it 
insisted upon was beyond the power of one of the corporations which 
otherwise could bave been a bidder. 

Whatever the obligations of the Mail Company may be to the peo- 
ple of the State of New York, it is apparent that they hâve been ful- 
filled; for the lease by the Mail Company has made possible the 
performance of the principal and important duty for which it was 
organized, and has enabled the United States to obtain the particular 
service which it desired. It follows, therefore, if it be assumed, though 
not decided, that the validity of this lease can be attacked in this ac- 
tion, and if it be assumed, though not decided, that the Mail Company 
is a so-called public service corporation, that the lease, nevertheless, 
was not ultra vires the Mail Company. 

[3] We now come to the taxes of 1909 and 1910. The 1909 tax 
was paid June 28, 1910, but claim for refund was not filed until June 
10, 1913, nearly three years thereafter. The 1910 tax was paid June 
8, 1911, but claim for refund was not filed until June 10, 1913, two 
years and one day (excluding Sunday, June 8, 1913) thereafter. The 
relevant sections of the United States Revised Statutes are as follows : 

"Sec. 3226. No suit shall be malutained in any court for tlie recovery of 
any internai tax alleged to hâve been erroneously or illegally assessed or col- 
lected * * * until appeal shall hâve been duly made to the Comuiissloner 
of Internai Revenue, according to the provisions of law in that regard, and 
the régulations of the Secretary of the Treasury established in pursuance 
thereof, and a décision of the Commissioner had been had therein : Provided, 
that if such décision is delayed more than six nionths from the date of such 
aT>peal, then the said suit may be brought, without first having a décision of 
the Commissioner at any time within the period limited in the next section. 

234 F.— 38 
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"Sec. 3227. No suit or proceedins-for the recovery of any internai tax alleged 
to liave been erroneously or illegally assessed or collected, * * * shall be 
maintained in any court, unless tlie snuie i.s brought wlthln two years next aft- 
er the cause of action accrued. * * * " 

"Sec. 3228. AU daims for the refunding of any internai tax alleged to hare 
been erroneously or lUegally assessed. or collected, * * * must be presented 
to the Commlssioner of Internai Revenue within two years next after the cause 
of action accrued. • • • " 

Sections 3226, 3227 and 3228 of the Révisée! Statutes (Comp. St. 
1913, §§ 5949-5951) must be read together, and,,when so read, pro- 
vide a simple and orderly System whereby an aggrieved taxpayer may 
sue to recover taxes wrongfully collected. 

In the first place, under section 3226, no suit can be maintained un- 
less the taxpayer appeals to the Commissioner of Internai Revenue. 
This appeal under section 3228 must be presented to the Commis- 
sioner of Internai Revenue within two years after the cause of action 
accrued. Under section 3227 no suit can be maintained unless brought 
within two years next after the cause of action accrued. Under sec- 
tion 3228 the accrual of the cause of action is at the date when the 
tax is illegally assessed or collected. Obviously the wrongful act was 
done when the United States, acting in this instance through the Col- 
lector, received the money in payment of the tax. Under section 
3227, the date of accrual is the date when the Commissioner of In- 
ternai Revenue décides adversely to the taxpayer. Of course, under 
that section the taxpayer need not wait longer than six months in the 
event that the Commissioner delays his décision. 

To illustrate, therefore, with the précise f acts in the case at bar : 
On June 28, 1910, the Mail Company paid the Collector the tax for 
the year 1909. The appeal to the Commissioner of Internai Revenue 
should hâve been made on or before June 28, 1912, but was not made 
until June 10, 1913. On June 8, 1911, the Mail Company paid the 
Collector the tax for the year 1910. The appeal to the Commissioner 
of Internai Revenue should hâve been made on or prior to June 8, 
1913, but was not made until two days later, to wit, June 10, 1913. 
Thus the condition précèdent with which it was necessary to comply 
before the Mail Company could maintain a suit was not complied 
with, and no cause of action ever accrued for the years 1909 and 1910 
in favor of the Mail Company against the Collector. 

If, to illustrate, an appeal in those cases liad been presented to 
the Commissioner of Internai Revenue within two years, say on or 
before June 8, 1912, and on or before June 9, 1913 (June 8, 1913, 
being a Sunday), respectively, then the Mail Company under section 
3227 would hâve been in time if suit had been commenced on or 
before June 8, 1914, and June 8, 1915, respectively. Merck v. Treat, 
174 Fed. 388, 98 C. C. A. 606. 

The answer of the Collector to the third and fourth causes of ac- 
tion, involving the taxes of 1909 and 1910, is a sufficient answer. The 
défense might hâve been pleaded in a clearer way; but when the 
Collector alleged that the cause of action "did not accrue within two 
years before the commencement of this action" he was right, for the 
reason that the cause of action never accrued. The findings of the 
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District Court (which the Mail Company contends are înconsistent) 
fully set forth the necessary facts. See Nos. 1 and 2 at pages 58 and 
59 of the record, and No. 4 at page 60. 
The judgment is affirmed. 

On Motion for Interest. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. [4] The sole ground for opposing the motion 
for interest is that, though the action is nominally against the Collector, 
it is actually against the United States. We th'ink the plaintiff is en- 
titled to hâve the judgment state that it is with interest. Whether it 
can be collected or not is a matter with which we are not now concerned. 



PAOIFIO COAST CO. v. JAMES. et al. 

(Circuit Court of Appeals, Ninth Circuit. July 10, 1916.) 

No. 2596. 

1. Dedication ©=350 — ^LiTTOBAL RiGHis— Meegeb of Individtjal Right With 

Public Eigiit. 

Where the owners of land abuttliig the sea dedicate for street purposes 
a strlp of land fronting on the sea, thelr right as littoral owners of access 
to the navigable waters in front of such land is merged in the public right, 
and injunction cannot issue to prevent interférence with such right by the 
building of structures on the tidelands. 

[Ed. Note. — For other cases, see Dedication, Cent. Dig. §§ 91-94 ; Dec. 
Dig. <s=350.] 

2. Navigable Watees (S=>36(4) — Littoral Eights— rossESSiON or Lands. 

Under Act Cong. May 17, 1884, c. 53, § 8, 23 St. 26, declaring that 
Indians or other persons in the district of Alaska shall not be disturbed 
in the possession of any lands actually in their use or occupation or then 
claimed by them. Held that, where coniplainant, holding tidelands under 
such statute, had abandoned them, and that défendants had openly ap- 
propriated, used, improved, and held possession of such land as vacant, 
unused, unoccupied, and unappropriated land of the United States for 
more than 12 years before the commencement of the suit, défendants 
were entitled to the use and possession of such land as against coniplain- 
ant. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 188- 
193 ; Dec. Dig. <S=»36(4).] 

3. Navigable Watees <S=>36(7)— Tidelands— Possession. 

Evidence held, sufficient to support a finding that défendants for more 
that 12 years had been in the open, notorious, and continuons possession 
of certain tidelands claimed by plaintiff under Act Cong. May 17, 1884, 
and that défendants were entitled to the possession of the same as against 
complalnant. 

[Ed. Note.— For other cases, see Navigable Waters, Cent. Dig. § 199; 
Dec. Dig. <S=336(7).] 

4. Navigable Waters >g=>36(4) — Possession— Evidence. 

Since the tltle to ail tidelands in Alaska is in the United States, évi- 
dence that plaintiff paid taxes upon a wharf-site tract hcUl insufflcient to 
show complalnant's right to the possession of tide land as against defend- 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



696 234 FEDERAL EErORTKB 

ants' claim of open, notorious, and continuons iwssession for more tliau 
12 years. 

[Ed. Note. — For otlier cases, see Navigable Waters, Cent. Dig. §§ 188- 
193; Dec. Dig. <S=330(4).] 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska ; Robert W. Jennings, Judge. 

Suit by the Pacific Coast Company, a corporation, against George E. 
James and another. Judgnient for défendant James, and plaintiff 
appeals. Affirmed. 

Shackleford & Bayless, of Juneau, Alaska (Farrell, Kane & Stratton, 
of Seattle, Wash., of counsel), for appellant. 

Gunnison & Robertson and Royal A. Gunnison, ail of Juneau, 
Alaska, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This suit was brought by the appellant 
against the appellee James and one Webster to enjoin the driving by 
them of certain piles on the southerly portion of a certain pièce of tide- 
land 113 feet in width, at Juneau, Alaska, of which the complainant 
claimed to be the owner as against them — alleging that since March 
6, 1881, it had been in the open, notorious, and continuons possession 
of a certain described tract, including the tideland in question, exer- 
cising dominion over the same and over the right of way out to deep 
water, and also basing its alleged rights on the averment that, as a 
littoral owner of lands abutting the shorc of the sea, it was entitled to 
f ree access to and from the navigable waters fronting thereon. 

Denying the allégations of the bill in that behalf, and alleging his 
own ownership of the premises as against the complainant, the de- 
fendant James sought by cross-bill an injunction preventing it from 
driving similar piles, which it was alleged to be threatening and com- 
mencing to do. The trial resulted in a judgment for the appellee 
James. 

[1] In respect to the complainant's ownership of upland abutting 
the seashore and its alleged conséquent littoral rights, the décision of 
this court in the case of McCloskey v. Pacific Coast Co., 160 Fed. 
794, 87 C. C. A. 568, 22 L. R. A. (N. S.) 673, is conclusive against 
the appellant, for the reasons there stated, based upon facts there as 
well as hère appearing. See 160 Fed. pages 797-799, 87 C. C. A. 
568, 22 L. R. A. (N. S.) 673. 

[2] Respecting the contention of the appellant, based upon its 
alleged actual and continuons possession of, and claim to, the land 
in dispute, which rests upon that provision of Act Cong. May 17, 
1884, c. 53, § 8, 23 Stat. 24, 26, declaring "that the Indians or other 
persons in said district [of Alaska] shall not be disturbed in the pos- 
session of any lands actually in their use or occupation or now claimed 
by them," the trial court held, and, in efïect, found as a fact from the 
évidence in the case, that the pièce of tideland in controversy was more 
than 12 years before the commencement of the suit abandoned by 
the appellant, and was "vacant, unused, unoccupied, unappropriated 
land of the United States" at the time the appellee entered into its 
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possession in April, 1900, since which time, according to the findings, 
he has been in the actual and undisputed possession and use of it. 
It is manifest tliat, unless we can properly hold the finding contrary 
to the évidence, the act of Congress referred to affords the appellant 
no basis for its suit. 

[3] Prier to the establishment of a civil government for Alaska, 
which was done by the above-mentioned act of Congress of May 17, 
1884, what is now the town of Juneau was known as Rockwell, at 
which was a settlement of miners and others attracted there by the 
discovery of gold in the vicinity, and there was recorded, according to 
the évidence, in the records of the district, by one W. W. Murry, this 
notice : 

"Notice is hereby glven that the underslgiied, W. W. Murry, hereby claims 
lor building and wharf purposes the following described plot of land lying 
about one-elghth of a mile easterly froni the town of Harrisljurg on the sea- 
shore : The center Une is marked by a blazed tree and notice and large boulder 
near low-water mark in line S. 25° W. magnetic. The courses and distances 
are as follows : Commenclng at stake and mound of stone, first, N. 25° E. 
(60O) six hundred feet ; thence, second, S. 65° E. (600) six hundred feet ; 
thence, third, S. 25° W. (600) six hundred feet, to stake and mound of stone at 
low-water mark ; and thence, fourth, N. 65", W. 600 feet along the water line 
to place of beginning. 

"Located March 6, 1881. W. W. Murry. 

"Witnesses : 

"F. Lagllabue. 
"N. G. Hilton. 

"Harris Mining District, Takou, Alaska Territory, March 12, 1881. 

"R. Dixon, Recorder. 

"March 12, ISSl." 

On the 26th of the same month, at a meeting of the miners, there 
was adopted the following preamble and resolution : 

"Whereas, Captaln M. W. Murray has located outside and to the east of 
the city a wharf site and proposes at earllest opportuuity to huild a wharf 
and warehouse for tlie accommodation of vessels and steamers and for the 
beneflt of ail citizens alike, it is the sensé of the meeting that we should en- 
courage such an enterprise: Therefore it is hereby resolved that the miners 
and cltizens of the district and city, recognizing that such Improvements wouldl 
be a public benefit, hereby accept, indorse, and recognize the rights of sald 
Oapt. Murray, and will by our future acts indorse and recognize his rights to 
the sald wharf site and improvements." 

The larger part of the land embraced by that location was above 
high-water mark, but some of it was tideland. It is not claimed that 
there was then any law in existence authorizing Murry's location, 
nor is there any very satisfactory showing as to just what he did in 
pursuance of it; but it would seem from the évidence that he and 
one Carroll constructed a wharf on the property so located about 40 
by 60 feet in dimensions and in the shape of the letter T, on which 
were built a coalhouse and a warehouse, and that two piles were 
driven, one of which was on the southerly boundary of the tideland, 
to which vessels could be and were tied. The wharf became known 
as the CarroU-Murry wharf, and until 1894 was the only one at 
Juneau, at which ail vessels arriving there landed— tying to the piles 
when necessary. Whether Murry and Carroll built the wharf and its 
appurtenances and drove the piles, or whether a part of that work was 
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clone by tlie appellant company, it is quite certain from the évidence 
that the appellant in the year 1882, being then engaged in the trans- 
portation business between Seattle and Alaska ports, entered into 
possession of the wharf site under claim of right, and subsequently ac- 
quired by mesne conveyances whatever rights Murry and Carroll had 
therein. 

As the évidence shows that the wharf was commenced in 1881 and 
was completed in 1882, the fair inference is that it was at least com- 
menced by Murry, or Murry and Carroll, and may hâve been complet- 
ed by them. At ail events, it does appear that in 1882 the appellant 
took possession of the property under claim of right and used it in 
the opération of its steamers from that time to and including the year 
1894. The appellant's steamers being much too long for the face of 
the dock, it was necessary, at least in rough weather, to tie them 
while lying there either to the piles mentioned or to other fastenings 
on shore. Such, the évidence shows, was the practice of the appel- 
lant company until it ceased to use the wharf site in question in the 
opération of its ships. In 1892 it built in the town of Juneau an- 
other wharf, and after that year landed ail of its vessels at the new 
wharf, with the exception that in 1895 it docked one of its steamers 
at the old wharf, which was thereafter never again used for shipping 
purposes. The évidence shows that the buildings upon the structure 
situated near the upland were subsequently at times rented by the ap- 
pellant for a sardine factory, a tannery and glove factory, and a 
tenement house, but that nothing was ever donc after 1894 towards the 
maintenance or use of the wharf or tideland for shipping purposes. 

The évidence shows that in 1900 the appellee was engaged in the 
sawmill business at a place on Gastineau Channel, about four miles 
from Juneau, and in April of that year took a raft of his lumber to 
that town, and, finding the pièce of tideland hère in controversy 
unoccupied, but covered with logs, driftwood, and boulders, proceeded 
to clear and make of it a place for his rafts and lumber. The pièce 
of tideland so appropriated by the appellee was a strip 113 feet wide 
on the southerly side of the tract known as the Murry-Carroll wharf 
site. The évidence shows that from that time until the commencement 
of this suit — a period of more than 12 years — the appellees openly 
appropriated, used, improved, and held possession of this pièce of 
land as a landing place for his lumber for his Juneau trade, to which 
no objection appears to bave been made by the appellant, whose Juneau 
agents well knew the facts. The évidence shows that the appellee's 
rafts and scows were beached there regularly in the summer time, and 
that in the winter his craf t were laid up there ; that in 1904 he drove 
some piles in the land for the purpose of tying scows to them, and in 
1905 he built a gridiron 18 or 20 feet long in bents 4 piles wide. It is 
true that in the same year of 1905 one Davidson built a similar grid- 
iron on the same pièce of land, acting in so doing under and by vir- 
tue of a lease from the appellant; but that lease, which was intro- 
duced in évidence, shows upon its face that the right undertaken to 
be thereby exercised was by virtue of the appellant's ownership of its 
upland and in pursuance of its supposed littoral rights. The lease. 
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to which the appellant was party of the first part, and Davidson, as 
receiver of a certain partnersliip, was party of tiie second part, recites 
and provides, among other things, as f ollows : 

"Whereas, under the permission and license of the party of the first part, 
the party of the second part has erected a platform and pllinsîs upon tidelauds 
in front of lots 1 and 2 in block T of the town site of Juneau, Alaska ; and 

'^TVTiereas, the said party of the flrst part is the owner of the upland upon 
which said tldelands abut and is entitled to littoral rights thereto: 

"Now, therefore, the party of the first part, for and in considération of the 
suni of one dollar in hand paid by the party of the second part to the party 
of the first part, receipt whereof is hereby acknowledged, and the covenants 
herelnafter expressed, hereby leases to the said Charles E. Davidson, as re- 
ceiver of the partnership estate of B. O. Sylvester and l'homas A. Willson, 
deeeased, the ground now occupied by that certain piling and platform in front 
of the lots hereinbefore described for the term of six (6) months from date 
hereof." 

The évidence shows that the platform so erected by Davidson col- 
lapsed, was rebuilt, was then wrecked by the high tides, and such 
timber as remained hauled away by the Persévérance Mining Com- 
pany. In 1906 appellee's gridiron was the only one upon the tract in 
controversy, and during that year he built a new and more substantial 
one, using in doing so a part of the old. In the fall of the same year 
the town of Juneau extended Franklin street of the town past the 
tract in controversy, whereupon the appellee built an approach from 
that Street down to the westerly side of his gridiron, and has ever 
since continued to occupy and use the tract in the ways above indicated. 

[4] The évidence further shows that the appellant has regularly 
paid to the town of Juneau the taxes levied upon its wharf-site tract ; 
but, as the title to ail tideland in Alaska is in thé United States, it 
is manifest that there could hâve been no taxes upon the tideland in 
question. The only other item of évidence we find in the record tend- 
ing to support the appellant's claim is the circumstance shown that in 
the year 1900 one Messerschmidt asked permission of the agent of the 
appellant company to put cordwood on the beach, which was granted ; 
that witness, however, testifying that the place where the wood was to 
be put was "on dry land, practically," which would, of course, be above 
high tide. 

Taking the record as a whole, we are unable to say that the findings 
of f act made by the trial court were against the évidence. 

The judgment is affirmed. 
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SUTHERI^4.ND v. PURDY. * 

(Circuit Court o£ Appeals, Ninth Circuit. August 7, 1916.) 

No. 2583. 

Mines and Minerai.s <©=14(2) — Location of Alaska Placer Minino Ci^im 
— Recording I'oweb of Attobney. 

TJnder Act Cong. Aug. 1, 1912, e. 269. §g 2. 5. 37 Stat. 243 (U. S. Comp. 
St. 1913, §§ 5055, 5058, Comp. Laws Alaska 1913, §§ 129b, 129e), providiiig 
that no person sliall locate any placer miniiig claini in Alaska as attorney 
for anotlier unless duly antliorlzed by power of attorney in writing, 
acknowledged and "recorded in any recorder's office in the judicial divi- 
sion wliere the location Is made," and expressly declariug that no placer 
minlng claim sliall be located in Alaska "except under tlie liniitatlous" 
of tlie act, and that any such claim attempted to be located in violation 
of the "act shall be null and void," a location of an Alaskan placer niining 
claim by an attorney in fact for another before the recordation of the 
authorizing power of attorney is void. 

[Kd. Note. — l'or other cases, see Mines and Minerais, Cent. Dig. §§ 10, 
20; Dec. Dig. ®=5l4(2).] 

Gilbert, Circuit Judge, dissenting. 

In Error'to the District Court of the United States for the Third 
Division of the Territory of Alaska; Fred M. Brown, Judge. 

Action by Dan D. Sutherland against F. W. Purdy. Judgment for 
défendant, and plaintiff brings error. Reversed. 

T. C. West, of San Francisco, Cal., T. J. Donohoe and E. E. Ritchie, 
both of Valdez, Alaska, and O. A. Tucker, of Juneau, Alaska, for 
plaintiff in error. 

Maurice D. Leehey, of Seattle, Wash. (Lyons & Orton, of Seattle, 
Wash., of counsel), for défendant in error. 

Before GILBERT and ROSS, Circuit Jiidges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. The questions presented by the writ of er- 
rer on which this case cornes hère are whether under the act of Con- 
gress of August 1, 1912, a power of attorney, authorizing the location 
in Alaska of placer mining claims by one for another, is required to 
be recorded before any step in the matter of such location can be 
taken, and as to whether the court below erred in allowing paroi proof 
of the contents of the power of attorney under which the placer mining 
claim in controversy was located for the défendant in error, Purdy, 
by one G. L. Gates. Subséquent to that location a part of the same 
ground was included in a location made by the plaintiff in error, 
Sutherland, who, as plaintiff in the court below, brought the présent 
action against Purdy to dispossess him. 

Prior to August 1, 1912, any citizen of the United States and any 
one who had declared his intention to become such could locate Iode 
or placer claims in Alaska, as elsewhere in the United States, without 
h'mit as to number, and could make such locations as agent for an- 
other without having any power of attorney authorizing him to do 

©sjPor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearing denied Oetober 16, 1916. 
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îo. And Congress never at any time required the location of such 
claims to be recorded, but bas left that matter to législation by the 
States or to régulation by the miners. Sturtevant v. Vogel, 167 Fed. 
448, 458, 93 C. C. A. 84, and références there made. But on August 
1, 1912, Congress enacted this statute in respect to placer mining claipis 
in that territory : 

"Sec. 129b. That no person shall hereafter locate any placer nilnlng claim 
In Alaska as attorney for another unless he is duly authorlzed thereto by a 
power of attorney in writing, duly acknowledged and recorded In any re- 
corder's office in the judicial division wliere the location is made. Any person 
so authorlzed may locate placer mining claiuis for not more than two indivldu- 
als or one association under such power of attorney, but no such agent or at- 
torney shall be authorized or permltted to locate more than two placer mining 
claims for any one principal or association during any calendar month, and 
no placer mining claim shall hereafter be located in Alaska except under the 
limitations of this act. 

"Sec. 129c. That no person shall hereafter locate, cause or procure to be lo- 
cated, for himself more than two placer mining claims in any calendar month : 
Provided, That one or both of such locations may be included in an association 
claim. 

"Sec. 129d. That no placer mining claim hereafter located in Alaska shall 
be patented which shall contain a greater area than is fixed by law, nor whieh 
is longer than three times its greatest width. 

"Sec. 129e. That any placer mining claim attempted to be located in viola- 
tion of this act shall be niiU and void, and the whole area thereof may be 
located by any qualified locator as if no such prior attempt had been made." 

Compiled Statutes of Alaska. 

The contention of the plaintifï in error is that the location made by 
Gates as attorney in fact for Purdy was made prior to the recorda- 
tion of the power of attorney and for that reason was void. The 
fact is conceded, and the question of law for décision is whether 
such attempted location is of any validity. The gênerai statute of 
the United States regarding the location of mining claims is found in 
Revised Statutes, § 2324, as amended January 22, 1880 (Comp. St. 
1913, § 4620), and reads in part as f ollows : 

"The miners of each mining district may make régulations not in couflict 
with the laws of the United States, or with the laws of the state or territory 
in which the district is situated, governing the location, manner of recording, 
amount of work necessary to hold possession of a ]nining claim, subject to the 
following requirements : The location must be distinctly marked on the ground 
so that its boundaries can be readily traced. AU records of mining claims 
hereafter made shall contain the * * * names of the locators, the date 
of location, and such a description of the claim or claims located by référence 
to some natural object or permanent monument as will identify the claim. On 
each claim located after the tenth day of May, elghteen hundred and seventy- 
two, and until a patent has been issued therefor, not less than one hundred 
dollars' worth of labor shall be performed or improvements made during each 
year." 

It is undoubtedly well settled that the order in which the several 
acts so required by this gênerai law of Congress are to be performed 
is nonessential in the absence of intervening rights. Creede & C. C. 
M. & M. Co. V. Uinta T. M. & T. Co., 196 U. S. 337, 25 Sup. Ct. 
266, 49 Iv. Ed. 501; Lindley on Mines (3d Ed.) § 333; Brewster v. 
Shoemaker, 28 Colo. 176, 63 Pac. 309, 53 I^. R. A. 793, 89 Am. St. 
Rep. 188. 
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But in the présent case we hâve a spécial statute of Gongress in 
regard to placer mining claims situate in the territory of Alaska, in 
terms declaring that no person shall hereafter locate any such claim 
as attorney for another unless he is duly authorized thereto by a power 
pf attorney in writing, duly ackijowledged and recorded in a pre- 
scribed office, and expressly declaring that no placer mining claim 
shall hereafter be located in Alaska "except under the limitations" 
of said act, and that any such daim located in violation of the "act 
shall.be null and void." 

Whatever the reasons that caused Congress to prescribe conditions 
in regard to the location of such claims in Alaska essentially différent 
from those applicable to other portions of the coùntry, its language 
is, we think, perfectly clear and unmistakable and of course must 
be taken to mean what it says. This viewr renders it unnecessary to 
consider the ruling of the trial court admitting paroi évidence of the 
contents of the power of attorney in question. In the récent case of 
Cloninger v. Finlaison, 230 Fed. 98, 144 C. C. A. 396, decided by this 
court February 7, 1916, after holding that the notice of location of 
the mining claim there in controversy was fatally defective, it was in 
the opinion said: 

*'We thlnk, also, that the Judgmeiit of nonsult Is sustalnable on the ground 
that the plalntiff failed to show that the power of attorney from the défendant 
to Taylor was not recorded. We are of the opinion that the location of a 
inlnlng claim in Alaska under a power of attorney is valid, if the power of 
attorney is duly recorded at any time before adverse rights accrue, or location 
is attempted to be made of the same ground by another." 

No rnention of the act of August 1, 1912, was there made, and it is 
manifest that that clause of the opinion was unnecessary to the dé- 
cision of the case. For the reasons above given, we think that what 
was thus unnecessarily said upon the subject was erroneous. 

The judgment is reversed, and the cause remanded to the court be- 
low for a new trial. 

GILBERT, Circuit Judge (dissenting). The substance of the act 
of Congress of August 1, 1912, is that no one shall locate a placer 
mining claim in Alaska as attorney for another "unless he is duly 
autliorized thereto by a power of attorney in writing, duly acknowl- 
edged and recorded." The question hère is whether that statute was 
complied with. I contend that it was. The opinion of the majority of 
the court contains the erroneous statement that the fact is conceded 
that the location made by Gates as attorney in fact for the défendant 
in error "was made prior to the recordation of the power of attor- 
ney." I find no such concession in the record. On the contrary, the 
court below held, and the défendant in error contends, that the power 
of attorney was recorded before the location was made. It is true 
that the discovery was made, and the boundaries were marked be- 
fore the power of attorney was filed for record, but those acts are 
but two of the acts requisite to make a location. To locate a placer 
claim in Alaska, three acts are necessary: Discovery, marking the 
claim, and recording the location certificate. The courts hâve uni- 
formly held that the order in which thèse acts are donc is unimport* 
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ant, provided that they are ail done before intervening rights of third 
persons attach. In Mining Co. v. Tunnel Co., 196 U. S. 337, 25 
Sup. Ct. 266, 49 L,. Ed. 501, the court affirmed that doctrine, and 
held, in construing the words of section 2320, R. S. (Comp. St. 1913, 
§ 4615), "no location of a mining claim shall be made until the dis- 
covery of the vein or Iode within the limits of the claim located," 
that it is not required that discovery must be made before marking 
the boundaries, or that no location shall be considered complète until 
discovery, but that the statute means nothing more than that the fact 
of discovery shall exist before the vesting of the right of exclusive 
possession which attends a valid location. In 1 Lindley on Mines (2d 
Ed.) § 330, it is said : 

"The order in whicli the several acts required by hiw are to be performed 
is nouessentlal, in the absence of intervening rights." 

In Redden v. Harlan, 2 Alaska, 402, the court said : 

"The marking of the boundaries may précède the discovery and recordlug, 
or the recording may be first, and if ail tliree are performed, though not within 
the time flxed by law or the rules and regulations, before other rights inter- 
vene or attach to the land, it is sutticient and the claim will be valid." 

The location of the claim in the présent case was not complète until 
the last step was taken, the filing of the location certificate. At the time 
when that certificate vi^as filed the power of attorney, duly executed 
and acknowledged, was also filed for record. It is well settled that 
to file an instrument for record is to record it under statutes requiring 
recordation of instruments. Farabee v. McKerrihan, 172 Pa. 234, 
23 Atl. 583, 51 Am. St. Rep. 734; Shebel v. Bryden, 114 Pa. 147, 6 
Atl. 905; Wagon Co. v. Hutton, 53 W. Va. 154, 44 S. E. 135; Eu- 
faula Nat. Bank v. Pruett, 128 Ala. 470, 30 South. 731; Fairbanks 
V. Davis, 50 Vt. 251. In 34 Cyc. 588, it is said : 

"An instrument is ordinarily deeuied to be recorded when its holder leaves 
it with the proper offlcer for the purpose of being recorded, eveu though it 
is not then actually recorded." 

The power of attorney and the certificate of location were therefore 
recorded on the same date. There are two reasons why we may as- 
sume that the former was filed and recorded before the latter. One 
is that the law will présume that, of the two instruments filed at the 
same time, that was first recorded which the statue required first to 
be recorded. Another is that there is no évidence that the power of 
attorney was not recorded first. "Every reasonable doubt will be re- 
solved in favor of the validity of the mining claim as against the as- 
sertion of a forfeiture." 27 Cyc. 600. In a case similar to this Judge 
Hawley for this court said: 

"The word 'forfeiture' is not used in the statute, although it Is a compre- 
henslve word to express results which ilow from a failure to comply with the 
law." McOulloch v. Murphy (C. 0.) 125 Fed. 147. 

In that case this court held that the burden of proof to establish 
forfeiture rests upon him who asserts it. And so in the présent case, 
the burden of proof rests upon the plaintiff in error to show that 
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the power of attorney was not recorded before the certificate of lo- 
cation. 

The agent of the défendant in error started out to prospect for a 
placer claim, having in his possession a power of attorney duly 
executed and acknowledged, intending, no doubt, to record the power 
of attorney in case he made a discovery which justified a location for 
his principal. When he had made that discovery and marked the 
claim, he placed the power of attorney and the location certificate in 
the hands of the recorder for record. No rights of others intervened 
until some weeks thereafter, when the plaintiff in error attempted 
to locate the same land. An earlier record of the power of attorney 
■voiild hâve been an idle act. It could hâve served no useful purpose. 
The act of Congress does not say that the power of attorney must 
be recorded before the initiation of any of the acts of location. It is 
a harsh and narrow construction that gives to the act that meaning, 
and it is a construction which is contrary to the libéral teaching of 
Mining Co. v. Tunnel Co., supra, and numerous other décisions. 



GKIMES V. CLARK. 
In re BAKER. 

(Circuit Court of Appealia, Fourtli Circuit. July 5, 1916.) 
No. 1452. 

1. ClIATTEL MORTOAGES <E='2 — AFTER-AOQUIRED PrOPERTY VALIDITY. 

Tlie validity of a cliattel mortgage coveriug after-acquired property 
dépends on tlie law of tlie state in wliicli tlie mortgage was executed. 

[lîd. Note. — For otlier cases, see Cliattel Mortgages, Cent. Dig. | 2; 
Dec. Dig. <®=32.] 

2. ClIATTEL Mortgages <g=>18 — After-Acquired Property. 

L'nder Maryland law, a provision in a cliattel mortgage covering a stock 
of goods extending the mortgage lien to after-acquired property was void ; 
and sueh mortgage did not autliorize tlie mortgagee, sliortly before mort- 
gagor was adjudicated a bankrupt, to seize tlie after-acquired property. 

[E)d. Note. — For other cases, see Cliattel Mortgages, Cent. Dig. §§ 61-60 ; 
Dec. Dig. <S=5l8.] 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore, in Bankruptcy ; John C. Rose, Judge. 

On demurrer of James Clark, as trustée in bankruptcy of Thomas 
Baker, to the plea of J. Hamilton Grimes to the trustee's pétition to 
recover the amount of a préférence. Judgment sustaining demurrer 
(232 Fed. 190), and J. Hamilton Grimes brings error. Affirmed. 

Richard S. Culbreth, of Baltimore, Md. (S. S. Field, of Baltimore, 
Md., and Jos. L. Donovan, of Ellicott City, Md., on the brief), for 
plaintiff in error. 

Edward M. Hammond and Charles C. Wallace, both of Baltimore, 
Md., for défendant in error. 

®=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Before PRITCHARD and KNAPP, Circuit Judges, and JOHN- 
SON, District Judge. 

KNAPP, Circuit Judge. Clark, trustée in bankruptcy of Baker, 
sued Grimes, plaintifï in error, for the amount of a préférence alleged 
to hâve been obtained by the transfer of property from Baker when he 
was insolvent. The transfer in question took place on the llth of 
September, 1914, and Baker was adjudicated an involuntary bank- 
rupt on the 17th of that month. Grimes set up in answer that in 
November, 1911, he loaned Baker $1,300 for one year at 6 per cent., 
to purchase the stock of goods, fixtures, etc., in a store at Marriotts- 
ville, Md. ; that the money was used for that purpose ; and that the 
loan was secured by a chattel mortgage, duly recorded, on ail the 
property bought by Baker — 

"and also the stock In trade, trade fixtures and personal effects which 
shall or may at any time or times hereafter, during the continuance ot this 
secnrity, be brought into the sald store * * * elther in addition to or 
substitution for the stock in trade, trade fixtures and personal etfects now be- 
ing therein or belonging thereto." 

The answer then recites provisions of the mortgage to the effect 
that the mortgagee, upon default of payment, could seize and sell the 
property pledged, including ail property afterwards acquired, and that 
until default the mortgagor might remain in possession and sell at 
retail as agent of Grimes, rendering to him monthly accounts of sales 
made, and paying him whenever required ail moneys received from 
such sales. After stating that he took possession on the llth of Sep- 
tember, 1914; that there was then overdue the principal sum of $1,- 
300, with interest from the 17th of November, 1913 ; that he sold the 
property for $1,040.22, and applied the proceeds to the payment 
of the mortgage debt — the answer allèges as f oUows : 

"That some of tlie stoclc in said store at the date of said mortgage had 
been sold and replaced by other stock, and was so mlxed and intermingled 
therewith as not to be identified or distinguished ; that said Baker was sol- 
vent at the date of said mortgage; but the défendant had reason to believe 
that, at the date he took possession of said stock, the said Baker was insol- 
vent ; that the défendant took possession of said stock in good faith, and with 
no other intent than to assert the right which was fairly his under said mort- 
gage, after the due recording of which the claims of ail of the other creditors 
of the said Baker, the same being open accounts, orlginated." 

It is further alleged that défendant was a farmer, living some fîve 
or six miles from Marriottsville ; that he visited the store once or twice 
a month; that Baker frequently told him he "was getting on ail 
right, not only holding his own, but increasing his stock"; that de- 
fendant so believed, and for that reason, and for the purpose of help- 
ing Baker in his business, no accounts were rendered to him and no 
money received by him for any sales made by Baker ; that on or about 
the llth of September, 1914, défendant learned for the first time that 
Baker was having difficulty in meeting his obligations ; that there- 
upon he went to the store with one Donovan and took possession of 
the property, "the said Baker neither assenting nor objecting"; that 
Baker had no authority to sell the property except as stated in the 
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niortgage; and that défendant did not know or hâve reasonable cause 
to believe, when he took possession of the property, that Baker in- 
tended to create a préférence. The District Court sustained plaintifE's 
demurrer to the pleas set up in the answer and, the défendant having 
elected to stand upon the pleadings, ordered judgment in favor of 
plaintiiï for the $1,040.22 which défendant had received from the sale 
of the property. 

[1] The case then is this: Claiming a lien under the terms of his 
niortgage. Grimes took possession of property which Baker acquired 
after the mortgage was executed. He knew at the time that Baker was 
insolvent, though the latter was not adjudicated bankrupt until a few 
days afterwards. Knowing the insolvency of Baker, he seized the 
bulk of Baker's assets for the évident purpose of getting his own 
debt paid, whatever might happen to other creditors. He must hâve 
been aware that the necessary elïect of what he did was to gain a 
préférence for himself, and he cânnot be heard to say that a préfér- 
ence was not intended. Beyond doubt the transaction was a transfer 
of property within the meaning of the Bankruptcy Act, and the only 
question hère is the right of Grimes under his mortgage as against 
subséquent creditors without security. The answer to that question 
dépends whoUy upon the law of Maryland, whatever may be held 
in other jurisdictions, as the Suprême Court bas repeatedly declared. 
Etheridge v. Sperrv, 139 U. S. 266, 11 Sup. Ct. 565, 35 L. Ed. 171; 
Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 
577: Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 49 L. 
Ed. 956; York Mfg. Co. v. CasseU, 201 U. S. 344, 26 Sup. Ct. 481, 50 
L. Ed. 782; Dufify v. Charak, 236 U. S. 97, 35 Sup. Ct. 264, 59 L. 
Ed. 483. 

[2] A review of the Maryland décisions convinces us that the con- 
tention of plaintiff in error cannot be sustained. In Hamilton v. 
Rogers, 8 Md. 301, the subject is exhaustively discussed and numerous 
cases cited to the efFect that a provision in a chattel mortgage to cover 
after-acquired property will be held invalid. The conclusion îs sum- 
med up in the f ollovving statement : 

"Looklng to the maxims of the common la.w and the décisions of courts, 
both in this conntry and in England, we are clearly of the opinion that thls 
action cannot be maintained for the talàng of the subsequently acquired 
goods." 

In Rose v. Bevan, 10 Md. 469, 69 Am. Dec. 170, the principle is 
announced as follows: 

"Among other thin.gs it [the billl dénies the property levied upon to 
be the same as that coverd by tlie mortgage. If it be not the same, then, to 
the extent of the différence, the mortgagee has no right to interfère, or, if 
any portion be the resuit of purchases niade out of the proceeds ot sale ot 
the goods mortgaged, he lias no right, as to such portion, to Interfère ; lie 
having no interest in, or lien on, the same. Hamilton v. Rogers, 8 Md. 301." 

Applying this principle to a verbal agreement respecting subsequently 

acquired property, in Wilson v. Wilson, 37 Md. 1, 11 Am. Rep. 518, 

it was said: 

"It is not, however, with that part of the contraet we liave to deal, but 
with tliat clause of it which professes to pass title to the property which the 
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vendor might thereafter acquire during her life. Is that clause operative to 
pass the légal tltle to such property, so as to enable the plalntlff to malntain 
trespass or trover for its asportation or conversion? This question has been 
answered by our predeeessors. Upon an able and elaborate revlew of the 
authorities, it was dedded in Hamilton v. Rogers, that a clause in a mort- 
gage of goods in a store conveying not only those then in the store, but 
whatever might be therein at any time In the course of the mortgagor's busi- 
ness, was, as to subsequently acquired goods, inoperative for the purpose of 
enabllng the mortgagee to maintain an action at law against a party seiz- 
ing them." 

The ruVmg is repeated in Crocker v. Hopps, 78 Md. 262, 28 Atl. 
99, in which the facts were quite similar to those under review, the 
court saying: 

"The second plea is based upon the theory that because the appellee was 
in law, under his chattel mortgage, the owner of the chattels therein men- 
tioned, he became entitled to the substituted or after-acqulred chattels in 
virtue of the légal elïect of such chattel mortgage. But that such was not 
the légal effect of such a mortgage has been held more than once by this 
court. It has been the settled law in Maryland since the case of ttamllton v. 
Eogers that even if the mortgage contaln a provision by which substituted or 
after-acquired chattels are sought to be suhjected to the mortgage lien, no 
title to, or right of possession of , such after-acquired chattels wlll pass to the 
mortgagee." 

To the same effect is First National Bank v. Undenstruth, 79 Md. 
137, 28 Atl. 807, 47 Am. St. Rep. 366, which also dealt with a mort-' 
gage purporting to cover property afterwards acquired, and in which 
the court said : 

"But such a provision, whilst not of itself rendering the mortgage void, 
as fraudulent, is at law simply a nullity. It is the settled doctrine of the 
Maryland courts that a provision such as this in an ordtnary mortgage cré- 
âtes no lien at law on after-acquired property." 

In view of thèse décisions, which disclose a clear and long-estab- 
lished rule of law, it must be held that the mortgage in question was 
ineffectuai and void as to property bought by Baker after the mort- 
gage was executed, which is the property now in dispute. As to that 
property the mortgage gave Grimes neither lien nor right of posses- 
sion. It was simply a nullity ; in contemplation of law it never existed. 
Grimes, therefore, had no more right to take this property, with or 
without the assent of Baker, than had any other creditor; and it fol- 
lows necessarily, under the admitted facts, that the transaction by 
which he got it was an illégal préférence which the trustée in bank- 
ruptcy can set aside. 

It is true the mortgage contained a provision that Baker might sell 
at retail as the agent of Grimes, accounting to the latter for the 
money received, but concededly this provision was never observed. 
In point of fact Baker ran the store and sold goods and used the pro- 
ceeds as though there were no mortgage and everything belonged to 
himself ; and this with the f ull knowledge and consent of Grimes, who 
was apparently content to take his interest, and ask for nothing more, 
so long as Baker was able to make him believe that the business was 
flourishing. Manifestly, the rights of Grimes are to be determined 
by what was actually done with his acquiescence, and not by a limita- 
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tion in the written instrument which from the first was whoUy disre- 
garded. The agency argument is untenable. 

Nor on the whole are we persuaded that the equities of Grimes are 
superior to those of other creditors. He was bound to know that 
under Maryland law his mortgage would not be a Hen upon or give 
him any right to seize the goods af terwards purchased by Baker ; and 
dealers who sold to Baker on crédit were presumably aware that the 
suppHes they furnished would not be subject to Grimes' mortgage. If 
Grimes trusted Baker overmuch, as seems to hâve been the case, and 
allowed him to live out, of the proceeds of the original stock, the 
wholesalers who replenished the store from time to time may well 
claim that their property ought not now to be taken to pay Grimes' 
debt. 

We are of opinion that no réversible error has been made to appear, 
and the judgment is accordingly affirmed. 



J. HOMER FRITCH, Inc., et al. y. TJNITBD STATES. * 
(Circuit Court of Appeals, Nintli Circuit. July 10, 1916.) 

No. 2683. 

EsTorpEL «S^^'W^ — Construction of Conteacts — Equitable Estoppel. 

One who, on being notifled of tlie acceptance of liis offer to enter into 
a contract, is also advised tiiat the acceptance was based on a certain con- 
struction of the offer, unless he acts promptly, Is estopped to deny that 
such construction was the correct one, provided the other party has acted 
upon It to liis injury, but not otherwlse. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. §§ 144, 145; Dec. 
Dig. <S=>58.] 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Action at law by J. Homer Fritch, Incorporated, E. T. Kruse, Mary 
Bell Parker Burns, Cecelia Sudden, James Hogg, James P. Taylor, 
and Kate E. Spiers, against the United States. Judgment for défend- 
ant, and plaintififs bring error. Affirmed. 

Tlie plaintiffs in error were the owners of the steamer Homer. For several 
years prior to 1911 the Department of Commerce and Labor had cliartered 
the steamer for three or four moiiths in the summer of each year for use in 
connection with the Alaska seal fisherles. Bowers, the Commissioner of 
Fisheries, and Lembkey, the agent of the Department of Commerce and 
Labor for the Alaska seal fisheries, recognizing the fltness of the Homer 
for their purposes, desired to purchase her, and they entered into negotla- 
tions with the owners with that end in view. The negotiations failed for 
the reason that the department had but a fund of $20,000 available for pur- 
chasing, and the purchase priée was $45,000. In the charter party for 1911 
there was inserted in paragraph 21: "That the charterers hâve the option, 
at any time during this charter, of purchasing the sald vessel for the sum of 
forty-flve thousand ($45,000) dollars, against which any amount paid for the 
hlre of the said vessel, less cost of opération, shall be set ofC and deducted, but 

®=»Fof other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
•Rehearing denled October 16, 1916. 
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that the purchasers shall pay interest at the rate of 6% per annum (and In- 
surance) on tUe amount of purchase money from the date of thls charter to 
the completion of sale." The charter party was entered into on Aprll 24, 1911, 
and was for a period of Sy^ months, with the option to extend the same 30 
days. The owners were to furnish ail officers, seamen, engineers, and flremen, 
but the charterer had the right to appoint a supercargo. On September 12, 
1911, the steamer was at San Francisco ready to be surrendered to the 
owners, and the owners were notified that the voyage was terminated, that 
the cargo had been discharged, and that at 12 o'elock noon of that day the 
vessel would be turned over to them. But at 10:30 a. ni. of that day the 
owners received from Washington the folio wlng telegram of that date: 
"Would like to hâve option for purchase of Honier extended thirty days on 
ternis mentioned in paragraph twenty-one of charter otherwise charter to 
terminate as provided therein answer. Chas. lOarl, Aeting Secretary of the 
Department of Commerce and Labor." The agent of the owners on receipt of 
the telegram conferred with Lembkey, who was at San Francisco, and 
Lembkey indorsed tlie following on the charter party agreement: "According 
to telegram of September 12th received from Mr. Chas. Earl, Aeting Secretary, 
Department of Commerce & Labor, thls charter is liereby extended for a 
period of 30 days from September 13, 1911. Subject to approval of Dept. of 
Commerce & Labor." On September 14th, the owners sent the following tele- 
gram to the Aeting Secretary of the Department of Commerce and Labor at 
Washington: "As requested in your telegram of twelfth instant charter steam- 
er Honier hereby extended for further period of thirty days from September 
thirteenth nineteen eleven with option of purchase." On October 10, 1911, 
the owners sent the following telegram to Bov^'ers, Conimissioner of Fisheries 
at Washington: "Your extension of charter and option of Steamer Homer ex- 
pires October 13th. Should thls expire without further action on the part 
of the department ship will go to holder of second option upon which one 
thousand dollars has been paid. Should you indicate that you wish to exercise 
your option, ternis of payinent can be satisfactoiily arranged without doubt. 
Kindly wlre your wislies in the premises." On October 12th, the Aeting Com- 
missioner of Fisheries answered the dispatch, saying, "Keplying yours Oct. 
ten, Bureau of Fislieries is not in position to purchase Homer." On October 
25th, the Aeting Secretary of Commerce and Labor wrote to the owner as 
follows: "Replying to your letter of the 14th instant, Inclosing duplicate 
bills for charter of the steamship Homer from September 1 to October 13, 
1911, inclusive, you are informed that the vessel was discharged and relin- 
quislied to her owners on September 12th noon, and that the department has 
not extended or renewed the charter nor approved the action of any offieer of 
the department attempting to bind it for charter money beyond that tlme." 
The correspondence explalns the issues on vifhich the case was tried in the 
court below. There was a stipulation of facts, and some oral testimony was 
taken on behalf of the plaintiffs, but they add nothing material to what has 
been stated. The court made the following findings of fact: "First, that the 
steamship Homer was fully discharged of her cargo and turned over to the 
owners by the charterers, on or prior to the 12th day of September, 1911, at 
the port of San Francisco, Callfornia. Second, that W. I. Lembkey did not 
hâve authority to extend the charter party beyond the 12th day of Sep- 
tember, 1911, and his attempted extension thereof was not ratifled or approv- 
ed by the Department of Commerce and Labor, or by any department or agent 
of the défendant. Third, that there was no cohtract or agreement between 
plaintifC and the défendant extendlng the charter party beyond September 12, 
1911." 

Ira A. Campbell and John F. Cassell, both of San Francisco, Cal., 
for plaintiffs in error. 

John W. Preston, U. S. Atty., and M. A. Thomas, Asst. U. S. Atty., 
both of San Franciso, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 
234 F.— 39 
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GILBERT, Circuit Judge (after stating the facts as above). Each 
party to the action claims that its respective contention is sustained by 
the ianguage of the telegram of September 12, 1911 : 

"Would like to laave option for purchaSe of Homer extended tbirty days on 
terms mentioned in paragraph twenty-one of cliarter otherwise cliarter to 
terminate as provided tlierein answer." 

The défendant claims that it distinctly called for extension of the 
option to purchase and for nothing else. The plaintiffs claim it nieant 
extension of both the charter party and the option to purchase, because 
the charter party included the option to purchase, and there had been 
an understanding that ail moneys paid on the charter, less cost of op- 
ération, should be credited on the purchase price of the vessel, and that 
this meaning is made certain by the words "otherwise charter to termi- 
nate as provided therein," which words, it is said, indicate that if the 
option were extended, the charter was not to terminate, and that the 
whole dispatch means this : 

"Would like to hâve option for purchase extended tbirty days; if you do 
not consent the charter shall terminate as provided therein." 

But counsel for the défendant say that the meaning of the word 
"otherwise" as used in the telegram is "in other respects," and that the 
dispatch means : 

"Would like to hâve option for purchase extended thirty days; in other 
respects the charter to terminate as provided therein." 

If that was the message intended to be conveyed, the word "other- 
wise" was unfortunately chosen. That meaning, it seeras to us, is not 
suggested by the other words of the telegram, and is not the natural 
meaning. However, if the case rested there, and there were no more 
to the correspondence than a telegram accepting the proposition of 
the Acting Secretary, we should hold that the minds of the parties 
never met upon the understanding which the plaintiffs gave to the dis- 
patch. But the dispatch called for an answer, and two days later the 
answer was sent: 

"As requested in your telegram of twelfth instant, charter steamer Homer 
hereby extended for further perlod of thirty days from September thirteentb 
nineteen elevep, wltb option of purchase." 

That telegram distinctly advised the Acting Secretary that his prop- 
osition of September 12th was understood to be a proposition to ex- 
tend both the charter and the option to purchase. If he did not as- 
sent to that interprétation of his proposai, it was his duty then to dis- 
claim it. This he did not do, and it was not until October 25th that 
he wrote to the owners, informing them that the department had not 
extended or renewed the charter, nor approved the action of any offi- 
cer of the department attempting tobind it for charter money beyond 
September 12. 

We know of no reason why the parties to this charter party should 
not be botmd by the ordinary rules which control contracts of private 
parties. In the correspondence the Department of Commerce and 
Labor was not represented by subordinates. It was represented by 
the Acting Secretary himself. He it was, according to the record, 
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who sent the proposai of the 12th, in which he asked for an answer, 
and we must assume that two days later he received the answer and 
was fully apprised of its contents. 

But the ground upon which a party will be held to that meaning 
which he knows the other party has placed upon his proposai is équita- 
ble estoppel. It rests upon the fact that the other party, relying in 
good faith upon his silence or acquiescence, has been induced thereby 
to change his position for the worse, or has acquired some correspond- 
ing right, either of property, of contract or of remedy. The Alberto 
(C. C.) 24 Fed. 379; Pom. Eq. Jur. § 805. In the présent case there 
is a total absence of showing that the plaintiffs did anything in reliance 
upon the silence of the Secretary or upon their understanding of the 
contract. On September 12, 1911, the steamer was in Oakland creek, 
and there it remained during the period of the extension of the option. 
There is no évidence that the plaintiffs would hâve chartered it or used 
it, or would hâve donc otherwise with it than they did but for the op- 
tion. 

The judgment is affirmed. 



MACAULAY v. ALASKA GASTINEAU MINING CO. 
(Circuit Court of Appeals, Nlnth Circuit. August 7, 1910.) 

No. 2695. 

Master and Servant <@=3211— Assumpiion of Risk. 

A niember of a crew engaged in driving au uplift in a mine, wlildi worlî 
was prosecuted in a good aud workmanlil^e manuer, assuiued the rislc of 
ttie falling, before and wliile being removed, of fractured portions of the 
rock which necessarily remained, after a blast, to be removed or barred 
down by hand. 

[L'd. Note. — For other cases, see Master and Servant, Cent. Dig. § 557 ; 
Dec. Dig. <S=>211.] 

In Error to the District Court of the United States for the First Di- 
vision of the District of Alaska. 

Action by John Macaulay against the Alaska Gastineau Mining Com- 
pany. Judgment for défendant, and plaintiff brings error. Affirmed. 

J. H. Cobb, of Juneau, Alaska, for plaintiff in error. 

Shackleford & Bayless and Z. R. Cheney, ail of Juneau, Alaska 
(Rufus Thayer, of San Francisco, Cal., of counsel), for défendant 
in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error brought this action in 
the court below to recover damages for an in jury received by him while 
working in the defendant's mine near Juneau, Alaska. At the time of 
the accident an upraise was being made from the tenth to the ninth 
level of the mine, in which work the usual method was being pur- 
sued; that is to say, the upraise was being made by a power drill op- 
erated by two men. The upraise was on an incline of about 65.de- 

(g=DFor other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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grées, and had been extended about 90 feet from the tenth levai. 
There was a short intermediate drift from this particular raise Connect- 
ing with a stope to the east for purposes of ventilation, in which drift 
there was placed a small hand winch, which was used for drawing 
the necessary ladders up from below to be used in the prosecution 
of the extension of the upraise. The évidence shows without conflict 
that the upraise was being driven in the usual and miner-like way, in 
the prosecution of which work the operators of the drills, after drilling 
holes in the face of the upraise and inserting the explosives, shot them, 
thus breaking down the rock and fracturing some that for safety had 
then to be pried down before commencing to drill the next round of 
holes. 

In the upraise opposite the short drift that has been mentioned was 
placed a bulkhead composed of timbers, below which the upraise con- 
sisted of two compartments extending down to the tenth level, one 
the manway, in which were the ladders to be hoisted, and the other 
the chute for the ore and rock. In the driving of the upraise in ques- 
tion a day and a night shift W"ere employed, the shift going off duty 
firing the last holes drilled by it before leaving, and the next shift 
when coming on duty first barring down from the face and sides of 
the upraise ail loose rock and material, and also cleaning from the lad- 
ders and the sides of the upraise ail such broken rock and débris be- 
fore commencing drilling another set of holes. This the évidence 
shows was not only the course of procédure in the driving of the 
upraise in question, but the usual and proper method of making such 
upraise in mining, the purpose of course being to eliminate as far as 
possible the danger resulting from the falling of broken and loose rock. 
Necessarily in the prosecution of ail such work there was and is more 
or less danger. In its prosecution ladders were necessarily used to 
enable the miners to go up and down in the putting in the necessary 
temporary timbers on which to place the drilling machine and on 
which to stand while drilling; and additional ladders as a matter of 
course as the upraise was extended. 

The accident in question happened on a night shift, which consisted 
of two drillers and two ordinary underground laborers called muckers, 
the duty of the latter being, as the évidence shows, to remove the ore 
and rock knocked down by the drillers, to help raise and handle the 
ladders, and to do such other underground work as the foreman or 
boss should direct. When this night shift came on the two drillers 
went up the ladders as usual, knocked down ail of the loose rock and 
material caused by the shots of the preceding shift as far as they could 
reach from the ladders then in place, but needing more ladders to reach 
the face of the upraise went down those in place to procure others, in 
which work the two muckers were directed to assist them. The plain- 
tif? in error, who was plaintiff in the court below, was one of the muck- 
ers, and he commenced helping one of the drillers to clean off the bulk- 
head and remove the timbers therefrom, so that the needed additional 
ladders could be hauled up from below through the manhole; the 
other driller and the other mucker went down the manhole to attach 
a cable to the ladders, which were to be hauled up by means of the 
winch in the drift that has been mentioned. That winch was in the 
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drift, and but a few feet from the upraise. The plaintiff and the one 
driller who was working with him, after cleaning off the bulkhead and 
removing the timbers therefrom so that the ladders could be drawn 
up, took position in the drift a Uttle way from the upraise, the plain- 
tiff standing and the driller stooping in order to see when the cable 
was attached to the ladder and to give notice when to commence hoist- 
ing it. In this condition of affairs two comparatively small rocks fell 
down the upraise, bounding from side to side as the upraise was in- 
clined, and one of them entered the drift, striking one of the legs of 
the plaintiff in error and breaking it. And that is the ground of the 
action. 

The évidence, which we hâve attentively read in type (the court hav- 
ing dispensed with the printing of the record on motion of the plain- 
tiff in error), is without substantial conflict, and shows the facts that 
hâve been above detailed. The court below directed a verdict for the de- 
fendant, upon which judgment was accordingly entered, and the cause 
has been brought hère by the plaintiff, it being contended on his behalf 
that it should hâve been submitted to the jury for décision. 

We do not think so, as we find no évidence of any négligence on the 
part of the défendant. On the contrary, it shows without conflict that 
the work in question was prosecuted in a good and miner-like way, 
and that the dropping of the rock which unfortunately struck the plain- 
tiff in error was one of the incidents which at times is unavoidable in 
the best-regulated mines ; for it is obvions that no upraise can be 
driven without blasting the rock, some fractured portions of which 
necessarily remain to be removed or barred down by hand. Ail engag- 
ed in such work are necessarily exposed to more or less danger of its 
falling before or while being removed, which danger they legally as- 
sume. 

The judgment is affirmed. 



TITLOW V. SUNDQUIST. * 

(Circuit Court of Appeals, Niiith Circuit. August 7, 1916.) 

No. 2652. 

Banks and Bakki?«g <g=3l53— Deposits fo-k Spécial Purpose— "Loan." 

Where plaintiff, in belialf of the mortgagor, deposited money in the 
bank for the purpose of discharging a mortgage indebtedness to another, 
and tlie bank made, but retained, a certiflcate of deposit in favor of the 
mortgagee and notified her thereof, the transaction was not a loan, but the 
bank held the money in trust for the mortgagee, and, on its failure before 
exécution tliereof, the plaintiff could recover the sum deposited, as 
against gênerai creditors of the bank. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 356, 
483-501 ; Dec. Dig. <g=153. 

For other définitions, see Words and Phrases, First and Second Séries, 
Loan.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Edward E. Cush- 
man, Judge. 

@=»For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
•Rehearing denied October 9, 1916. 
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Action by John E. Sundquist against A. R. Titlow, as Receiver of 
the United States National Bank of Centralia, Wash., Walter Gustaf- 
son, and Izella J. Smith. Gustafson and Miss Smith disclaimed. Judg- 
ment was rendered for plaintiff, and défendant Titlow appeals. Af- 
firmed. 

Frederick Bausman, R. P. Oldham, and R. C. Goodale, ail of Seattle, 
Wash., for appellant. 

B. A. Crowl, of Tacoma, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appellee Sundquist brought this suit in 
the court below against the receiver of the United States National 
Bank of Centralia, state of Washington, to recover $1,296 alleged to 
hâve been deposited by the plaintiff in the action with the défendant 
bank under an express agreement betvireen the parties that the bank 
would pay it to one Izella J. Smith in satisfaction of a note executed 
to her by one Gustafson for $1,200, upon which there was also then 
due $96 in interest, secured by a mortgage upon certain lands, and 
under which agreement the said money was not to be used by the bank 
for any other purpose. Gustafson and Miss Smith were also made par- 
ties défendant to the action, both of whom, however, at the trial dis- 
claimed any interest in the fund in question. 

The évidence in the case is very brief, and there is no substantial 
conflict in it. It shows that on August 31, 1914, the appellee Sundquist 
had on deposit in the bank $3,000, for which he held three certificates 
of deposit in equal amounts. Gustafson, the maker of the note and 
mortgage to Miss Smith, was his son-in-law, and he wished to pay off 
that indebtedness. On the day mentioned he went to the bank, taking 
with him tvi'o of the certificates of deposit, aggregating $2,000, had 
them canceled, received from the bank $604 in cash, a new certificate 
of deposit for $100, and directed the bank to pay to Miss Smith the 
remaining $1,296 upon the cancellation of the note and mortgage, which 
the bank agreed to do, its vice président, Gilchrist, executing to Sund- 
quist this receipt: 

"Centralia, Wash., lOO— . 

"Received from John E. Siindquist twelve hnndred ninety-sîx dollars, a/c 
mortgage, Walter Gustafson to Izella J. Smith, $1,200.00 & int. .S96.0O. 

"C. S. Gilchrist, V. P. 
"$1,296.00." 

On the same day the bank prepared this certificate of deposit, which, 
however, was not delivered but was retained by it: 
"The United States National Bauk. 

"Centralia, Wash., Aug. 31, 1914. 
"No. 12215. 
"Izella J. Smith has deposited in this bank twelve hundred ninet.y-six dol- 
lars, !?1,296.00, payable to the order of herself — on return of this certificate 
properly indorsed. 

"U. S. National Bauk, J. W. Daubuey, Cashler, 
"Not subject to check. 
"[In peucil] From Walter Gustafson." 
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A few days later the bank wrote to Miss Smith this letter (omitting 
caption) : 

"Centralia, Wash. Seiitember Fourth, Nineteen Fourteen. 

"Izella J. Smith, Olympia, Wash.— Dear Madam: Mr. Walter Gustafson of 

Roehester has âeposlted $1,296.00 with us to pay a certain note and mortgage 

held by you, We would ask that you forward the same direct to us with. a 

proper release and we will be pleased to be of service in effecting settlement. 

"Very truly yours, C. S. Gilchrist, Vice Président." 

Before the matter was consummated the bank failed, having on hand, 
according to the testimony of Gilchrist, between $20,000 and $30,000 
in cash when it closed. Miss Smith having disclaimed any interest in 
the $1,296.00, the question is whether the court below was right in 
giving Sundquist judgment for that sum as against the gênerai cred- 
itors of the bank. We think the judgment right. 

"Ali deposits," said the Suprême Court in Marine Bank v. Fulton Bank, 2 
Wall. 252, 256 (17 L. Ed. 785), "niade with bankers may be divided Into two 
classes, namely, those in which the bank becomes bailee of the depositor, the 
title to the thing deposited remalniua: with the latter, and that other klnd of 
deposit of nioney peeullar to the banking business, in which the depositor, for 
liis own convenience, parts with the title to bis money, and loans it to the bank- 
er; and the latter, in considération of the loan of the money and the right 
to use it for his own profit, agrées to refund the same amount, or any part 
thereof , on demand." 

Manifestly the $1,296 left by Sundquist with the bank of which 
the appellant is receiver, to be paid over to Miss Smith upon her can- 
cellation of the note and mortgage executed to her by Gustafson, was 
not of the latter character, but, on the contrary, was deposited with 
the bank for that spécifie purpose, and under the express agreeraent 
of the bank to exécute the purpose. It was in no sensé a loan by Sund- 
quist to the bank of $1,296, and the bank did not owe him that sum 
or any other amount by reason of that transaction, but held it in trust 
for the purpose stated. The obvious resuit is that it did not pass to 
the gênerai creditors of the insolvent bank, and on the failure of the 
latter to exécute the trust, for whatever reason, the owner of the money 
is legally and justly entitled to its recovery. 

A case directly in point is that of Montagu et al. v. Pacific Bank et 
al. (C. C.) decided by Judge Morrow and reported in 81 Fed. 602, 
where a number of authorities are cited in support of his conclusion, 
which need not be repeated hère. 

The judgment is affirmed. 
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CHIN HING V. WHITB, Immigration Com'r.* 

(Circuit Court of Appeals, Nlnth Circuit August 7, 1916.) 

No. 2651. 

1. Habeas Cobpus <S=>92(1) — DEpoBTATiorr of Alieit. 

The authority of the SoUcltor of the Department of T>abor to affirm 
on appeal an order of tlie Comraissioner of Immigration denylng an alien 
admission to the United States is not reviewable on application for habeas 
corpus where the record shows that subsequeutly to the Solicltor's action 
tlie Secretary of Labor personally affirraed the order, since, the disposi- 
tion by the Secretary rendered the authority of the Solicitor a moot ques- 
tion. 

[Ed. Note.— For otlier cases, see Habeas Corpus, Cent. Dlg. § 83 ; Dec 
Dig. <g=>92(l).] 

2. Aliens ©=»32(13) — Exclusion — Appbal — Right of Counsel. 

On appeal to the Secretary of Labor from an order deportlng a Chinese, 
appellant bas no right to hâve hla counsel appear to présent further évi- 
dence or argue orally. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. S 95; Dec. Dlg. ®=> 
32(13).] 

Appeal from District Court of the United States for the Northern 
Division of the Western District of Washington ; Jeremiah Neterer, 
Judge. 

Application by Chin Hing for a writ of habeas corpus against 
Henry M. White, Commissioner of Immigration at the Port of Seattle, 
Washington, for his discharge from the custody of tlae Department 
of Immigration. From an order discharging the writ (224 Fed. 261), 
he appeals. Affirmed. 

John J. Sullivan, of Seattle, Wash., and Corry M. Stadden, of 
Washington, D. C, for appellant. 

Clay Allen, U. S. Atty., of Seattle, Wash., and George P. Fishburne, 
Asst. U. S. Atty., of Tacoma, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appellant, a Chinese person, was refused 
admission to this country by the appellee, and, having been ordered 
deported, petitioned the court below for a writ of habeas corpus 
alleging his illégal imprisonment and right to discharge. The pro- 
ceeding resulted in an order of the court dismissing the pétition and 
remanding the petitioner to the custody of the appellee, from which 
order the présent appeal was taken. 

The original pétition shows on its face that the petitioner was not 
cntitled to the writ, for it alleged his arrivai at the port of Seattle 
from China, and that he was denied admittance to the United States 
on the ground that he was not legally entitled to such admittance ; that 
he was given a hearing by the immigration officiais and upon évi- 
dence being presented on August 27, 1914, an order was issued by 
the Commissioner of Immigration at Seattle finding that he was not 
entitled to admission to the United States, and that he should be de- 

$=5For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
•Eehearing denied October 9, 1916. 
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ported, from which order he was allowed an appeal to the Secretary 
of Labor, and that on September 26, 1914, the finding and order 
were affirmed and the petitioner ordered deported. 

The only ground of the alleged iilegality of the order of affirm- 
ance is that the petitioner's case was considered and the order of af- 
firmance made neither by the Secretary of Labor nor by his assist- 
ant, but by the Solicitor of the Department of Labor, Mr. J. B. 
Densmore, who, the petitioner allèges, was not authorized to perform 
the duties of the Secretary of Labor or his assistant except in the 
absence of both from their post of duty, and that at the time of the 
action of the Solicitor of the Department of Labor in the matter both 
the Secretary and his assistant were in the city of Washington. 

Conceding the facts so alleged to be true, and conceding the lack 
of authority of the Solicitor of the Department of Labor to act in 
the case under the circumstances stated, the manifest légal resuit is 
that the appeal remained pending before the Secretary of Labor and 
undisposed of. In re Wai Tai (C. C.) 96 Fed. 484. 

The alleged action of Mr. Densmore as Solicitor of the Depart- 
ment of Labor was taken by virtue of his appointment to that office 
by the Président under and by virtue of this : 

"Executive Order. 

"Pursuant to the authority coiitained in section 179 of the Revised Statutes, 
I hereby authorlze and direct John B. Densmore, Solicitor of the Department 
of Labor, to perform the duties of Secretary of Labor during the absence of 
the Secretary of Labor and the Assistant Secretary of Labor. 

"Woodrow Wllson. 
"The White Ilouse, June 5, 1913." 

[1] The question argued by counsel for the petitioner as to whether 
the Solicitor of the l3epartment of Labor could by virtue of the 
President's order and the statute therein referred to legally perform 
the duties of the Secretary of Labor or his assistant while either of 
those officers remained at the seat of government, is plainly a moot 
question, and therefore need not be decided or considered, for the 
reason that the record shows that subséquent to the Solicitor's action 
in c[uestion the Secretary of Labor personally took the case up and 
affirmed the order made by the Commissioner of Immigration at the 
port of Seattle refusing the petitioner admission to the United States 
and directing his déportation to China. 

[2] It is true that the record hère further shows that there was 
filed in the court below on behalf of the petitioner an amended péti- 
tion for the writ of habeas corpus and his discharge thereunder, in 
which, however, the only additional ground therefor set up is that 
the petitioner was denied the alleged right to hâve his counsel ap- 
pear before the "Commissioner General of Immigration or the law- 
ful acting Secretary of Labor" for the purpose of presenting such 
further évidence as he desired and orally arguing the appeal. No 
provision of any statute and no rule of the department has been cited 
conferring upon the petitioner the right thus claimed, and we know 
of none. The volume of business the department is necessarily called 
upon to transact would obviously render oral arguments impossible, 



618 234 FEDERAL REPORTER 

and the ordinary function of an appellate officer or tribunal is to re- 
view the proceedings from which the appeal is taken— not to hear it 
de novo. 

The record shows that the opinion of the Sohcitor which the Sec- 
retary adopted and approved, considered and discussed the évidence 
introduced before the Commissioner of Immigration, which the Sec- 
retary held was sufficient to show that the petitioner was not entitled 
to enter the United States. 

The order is afïirmed. 



DAHL V. UNITED STATES. 

(Circuit Court of Appeals, Nintli Circuit. August 7, 1916.) 

No. 2724. 

1. CoNspiKAcY i®==>43(6) — Criminal Conspiract — Indictment— Requisites. 

An indictinent cliarging conspiracy to viola te Chinese Exclusion Act 
May 6, 1882, c. 126, § 11, 22 Stat. 61, as amemled by Act July 5, 18S4, c. 
220, 23 Stat. 117 (Conip-. St. 1913, § 4298), in that it was tlie purpose of 
tlie conspirators to bring apd cause to be brouglit into tlie country certain 
Chinese alien persons not lawfully entitled to enter, and to aid and abet 
the bringing in of sald Chinese aliens, notwithstauding the use of the 
Word "certain," charges a gênerai conspiracy to bring in such alien Chinese 
as were not entitled to enter, so that the naines of the Chinese to be 
brought in need not be given or alleged to be unknown. 

[Ed. Note.—For other cases, see Conspiracy, Cent. Dlg. §§ 86, 91 ; Dec. 
Dig. 0=543(6).] 

2. Conspiracy <©=>43(12) — Criminal Cokspiracy— Evidence. 

On a prosecution for a gênerai conspiracy to bring into the country 
Chinese not entitled to enter, évidence that the défendant, pursuant to 
understanding with another défendant to smiiggle in (Chinese, brought in 
four Chinese not entitled to enter is admissible, though it may sliow an- 
other crime. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 90; Dec. Dig. 
<S=>43(12).] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Harry J. Dahl was convicted of conspiracy (225 Fed. 909), and 
brings error. Affîrmed. 

M. J. Gordon, of Seattle, W^ash., and J. H. Easterday, of Tacoma, 
Wash., for plaintiff in error. 

Clay Allen, U. S. Atty., and Albert Moodie and Winter S. Martin, 
Asst. U. S. Attys-, ail of Seattle, Wash. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Plaintiff in error Dahl and one McGee 
were jointly indicted for conspiring together and with divers other 
persons to the grand jurors unknown — 

"to violate section 11 of tlie act of May 6, 1882, as amended and added to by 
the act of July 5, 1SS4, * * * in this, that it was the purposé and object 
of the said conspiracy and of the sald conspirators, and each of them, to will- 

©sjFor other cases see same tojllc & KEY-NU.\IBBR in ail Key-Numbered Dige^ts & Indexes 
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fully, knowingly, and unlawfuUy bring and cause to be brougM Into the United 
States • * • certain Chinese allen persons not lawfully entitled to enter 
the United States, * * * and It was fmtlier the object and purpose of the 
said consplracy to willfuUy and knowlngly ald and abet the bringing of sald 
Chlnese aUens Into the United States; • • • ail In violation of the sald 
mentloned aet." 

There are three counts in the indictment, and some 17 overt acts 
are charged to hâve been donc in pursuance of and to efïect the 
object of the alleged unlawful conspiracy. There was a trial. Evi- 
dence was introduced by the govemment tending to support the alléga- 
tions of the indictment. Défendant Dahl ofïered no évidence. The 
verdict of the jury found the défendant Dahl guilty on ail three counts. 
Thereafter défendant was sentenced to imprisonment. By writ of 
error the case cornes to this court. 

[ 1 ] The first point urged by plaintifï in error is that the indictment 
does not allège that the alien persons to be brought into the United 
States were unknown to the grand jurors, and that the language of 
the indictment excludes the theory that the conspiracy contemplated 
generally the bringing in of Chinamen who desired to enter the United 
States. We do not construe the indictment as limited to a conspiracy 
to bring certain, particular, known, individual Chinamen into the 
United States, but as charging that the conspiracy was a gênerai one 
having for its object the bringing into the country such alien Chinese 
persons as were not lawfully entitled to come in under the specially 
referred to acts of Congress. The use of the adjective "certain," as 
applied to alien Chinese, was not to make definite by specifically nam- 
ing the alien Chinese persans to be brought into the United States, 
but was evidently intended to be applied to such Chinese aliens gen- 
erally as under the spécifie statute were not entitled to come into the 
United States. The indictment under considération is much like 
that in Williamson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 
52 L. Ed. 278, and is fairly to be read as alleging a gênerai unlawful 
combination to violate specifically named acts of Congress. Naturally, 
on forming such an unlawful agreement as that charged, those who 
entered into it could not détermine the précise individuals who were 
to be unlawfully brought into the United States. We think the in- 
dictment is suffident. 

[2] As to the second point, that the court erred in admitting évi- 
dence, while the indictment nowhere charges that any Chinamen 
were actually brought into the United States, the évidence introduced 
by the govemment tended to show close association between plaintiff 
in error and another défendant, and that they had an understanding as 
to the smuggling of Chinese into the United States, and that in pursu- 
ance of such combination and understanding, plaintifï in error actually 
brought four Chinese persons into the United States. Clearly it was 
compétent to show that thèse persons were not entitled to enter. 
Such évidence went to sustain the charge that there was a conspiracy 
with the object charged. Robinson et al. v. United States, 172 Fed. 
105, 96 C. C. A. 307; United States v. Rogers et al. (D. C.) 226 Fed. 
512; Steigman v. United States, 220 Fed. 63, 135 C. C. A. 631. 
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If in a conspiracy charged generally to do certain things prohibited 
by ]aw, the government proves that some particular things were donc 
in the exécution of the conspiracy and for the direct purpose of carry- 
ing it out, it matters not that such things done may themselves con- 
stitute an offense against the laws of the United States. Suppose, for 
instance, that a conspiracy to use the mails in a scheme to defraud is 
alleged, and the circumstances tend to show an association and con- 
cert of action between tlie individuals charged, that their common 
purpose is to use the mails to defraud, and that in the exécution of 
the common design letters were sent whicli directly related to the 
purpose of the combination charged, but which also showed that de- 
fendants were guilty of another offense for which they might also 
hâve been indicted: It could not be held that such évidence is inad- 
missible because it so happened that it tended to show défendants had 
committed another offense. The test would be, Does the évidence 
ofïered hâve material relation to the particular offense charged? I£ 
the answer is that it does, it is compétent, and the court may properly 
admit it, being careful to instixict the jury how to regard such évidence, 
and that they cannot predicate a verdict of guilty upon any offense 
other than the one alleged. Williamson v. United States, supra; 
Wigmore on Evidence, §§ 216, 305. 

We find no error in the record, and order of affirmance will be 
made. 



LEGGAT V. McLURE. 

(Cu'cuit Court of Appeals, Ninth Circuit. August 14, 1916.) 

No. 2701. 

1. APPEAL and EkROR <S=3l011(l) SCOPE of REVIEW — CONFLICT in EVIDE^'CE. 

Findliigs of ftict, based on conflictiiig évidence taken in open court, wlU 
Ilot be distiirbed on appeal, in tlie absence of a showiug that in arriving 
at such findlngs the trial court erroneously applied some rule of évi- 
dence or found contrary to the decided welght of testlmony. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3983- 
3988 ; Dec. Dig. <g=>1011(l).] 

2. Execution (©=3291 — Sale — Kigiit of Puechaseri — Effect of Ageeement 

wiTii Debtok. 

Although Rev. Codes Mont. § 6836, provides that on exécution sale the 
purchaser is substituted to and acquires the rlght, title, and interest of 
the .ludgment debtor, yet, if the purchaser Is a close friend and business 
assoclate of the debtor and agrées to buy four properties withont sever- 
ance at sale for a grossly inadéquate considération, and to hold what- 
ever title he gets only as a mortgage, and after sale before expiration of 
tlie rédemption period agaln agrées so to hold the property, and tlie 
debtor withln two years offers to redeem, the purchaser acquires no title 
of the debtor, who may redeem at any tlme, the transaction being a 
trust, and, once a mortgage, remaining always a mortgage. 

[Ed. Note. — For other cases, see Execution, Cent. Dig. §§ 829, S31-S34 ; 
Dec. Dig. ©=j291.] 

Appeal from the District Court of the United States for the Dis- 
trict of Montana ; Geo. M. Bourquin, Judge. 

<g;=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Suit in equity by Charles D. McLure against Rod D. Leggat. De- 
cree for complainant, and défendant appeals. Affirmed. 

The appellee brought suit agalnst the appellant to compel a conveyance of 
certain miiilng properties, alleged to be worth more than $100,000 whleh had 
been levled upon ou exécution and ofCered for sale at Butte, Mont., on June 6, 
191.3, upon a judgment agalnst the appellee. The bill alleged that the pro].)- 
erties were bid In by the appellant for $1,004.15, under an agreement vvhlch 
he had wlth the appellee, whereby he was to bid an amount equal to the 
judgment and costs, and to hold the tltle so acquired as a mortgage, and that 
the appellant further agreed, before the expiration of the time for rédemption, 
which was one year, that any title he mlght obtain he would hold as a mort- 
gage, and that the appellee endeavored to redeem upon the payment to the 
appellant of the amount so bid, less $500 which he had loaned to the appellant. 
The appellant answered, denying the allégations of the bill. The court below 
found that ail the allégations of the complaint were true, and directed that 
upon the payment of the sum bid the appellant should convey to the appellee 
ail the property which the latter owned on the date of the exécution sale. 

The appellant assigns error to the findings of the court below and to the 
légal conclusions that the appellee was entitled to recover from the appellant 
the interests in the mining clalms described in the complaint, and that the 
appellee offered to redeem within a reasonable time after the period of ré- 
demption expired. 

Nolan & Donovan, of Butte, Mont., for appellant. 
Gunn, Rasch & Hall, of Helena, Mont., and Maury, Templeman & 
Davies, of Butte, Mont., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The findings of fact are ail based upon évidence which is conflicting, 
and which was taken in open court, and they will not be disturbed 
by this court, in the absence of a showing that in arriving at the same, 
the court below erroneously applied some rule of évidence or found 
contrary to the decided weight of the testimony. Moore v. Moore, 
121 Fed. 737, 58 C. C. A. 19; Tilghman v. Proctor, 125 U. S. 136, 8 
Sup. Ct. 894, 31 L. Ed. 664; Tate v. Holmes, 76 Fed. 664, 22 C. C. 
A. 466. 

[2] The évidence was that the appellant and the appellee were 
jointiy interested in some of the mining properties, the appellee's in- 
terests in which were sold on exécution; that for many years the 
appellant had sustained toward the appellee a relation of close personal 
friendship and business agency; that on the date of the exécution 
sale the appellant attended the sale at the request of the appellee for 
the purpose of buying in the property for the appellee's benefit; that 
the appellant bought the property upon an understanding with the ap- 
pellee that the title therein was to be held by the appellant as a mort- 
gage for the amount of the appellant's bid; that on April 6, 1915, less 
than two years after the sale, the appellee offered to pay the appel- 
lant the sum which the latter had bid on the land, together with inter- 
est thereon, on condition that the property be reconveyed to the ap- 
pellee ; that in the interval between those dates the appellant repeatedly 
admitted the appellee's title to the property, and promised to reconvey 
the same to him. 
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Additional considérations suggesting équitable relief are the facts 
of the gross inadequacy of the considération, the ample évidence that 
the appellant abused the trust and confidence of the appellee, and the 
irregularity in the sale, in that the interests of the appellee in four 
separate parcels of property were not sold separately, but were sold in 
gross to the appellant, he making no protest or objection thereto, and he 
being the représentative of the appellee at the sale and attending the 
same at the appellee's request. 

The appellant contends that under section 6836, Revised Codes of 
Montana, which provides that "upon a sale of real property the pur- 
chaser is substituted to and acquires the right, title, interest, and 
claim of the judgment debtor thereto," the appellant acquired the com- 
plète légal and équitable title of the appellee in the property, the ap- 
pellee retaining only the bare right to repurchase (McQueeney v. 
Toomey, 36 Mont. 282, 92 Pac. 561, 122 Am. St. Rep. 358, 13 Ann. 
Cas. 316), and that thereafter nothing passed to the appellant by rea- 
son of the expiration of the period of rédemption or by the sheriff's 
deed, and that a promise, if made by him within that period, to hold 
the property as a mortgage was without considération and void. But 
the évidence shows that the promise was made before the expiration 
o-f the period of rédemption, and that the trust relation remained un- 
changed after that date as it existed before, and that the agreement, 
snce a mortgage, was always a mortgage as between the two parties 
'hereto. 

The case needs no further discussion. We find no merit in the 
appeal. The decree is afïïrmed. 



DEWBY PORTIAND CEMENT CO. v. TEXAS BLDG. 00. et al. 

(Circuit Court of Appeals, Elghtli Circuit. July 6, 1916.) 

No. 4654. 

Municipal Cobpobations <S=>348 — Public Work — Contbactobs' Bonds — 
actions^jurisdiction. 

Bquity bas jurisdiction of a suit by one wlio fumished materlal to be 
used on four separate contracts for public worlc agalnst tbe contractor, 
its surety, wliieh executed a bond under each contract conditloned to 
secure payment for work and materials, and the otlier parties to tbe 
contracts, where the contractor is Insolvent, tbere are otber creditors, and 
the material was used indlscrimlnately on ail tbe contracts, mailing a 
complicated accounting necessary to détermine the liability of the surety. 

[Ed. Note.^For otber cases, see Municipal Corporations, Cent. Dlg. § 
878; Dec. Dlg. <g=»348.] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas; John C. Pollock, Judge. 

Suit in equity by the Dewey Portland Cernent Company against the 
Texas Building Company and others. From a decree dismissing the 
suit as to certain of the parties, complainant appeals. Rêver sed. 

i©=jFor other cases see same topic &■ KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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H. M. Beardsley, of Kansas City, Mo. (B. P. Hegler, o£ Wichita, 
Kan., Beardsley & Beardsley, of Kansas City, Mo., and Stanley, Stan- 
ley & Hegler, of Wichita, Kan., on the brief), for appellant. 

R. R. Vermilion and Stanley, Vermillon, Evans & Carey, ail of 
Wichita, Kan., for appellee Wichita Union Terminal Ry. Co. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. This case arises out of the project for 
the élévation of tracks in the city of Wichita, Kan. The défendant the 
Texas Building Company entered into four separate contracts for the 
doing of différent portions of the vi^ork, two with the Wichita Termi- 
nal Railway Company, one with the city of Wichita, and one with the 
Wichita Railway & Light Company. It gave bonds for the faithful 
performance of the several contracts, with the United States Fidelity 
& Guaranty Company as surety. The condition of the bonds was the 
same, and provided that the Building Company would not only per- 
form the con tract, but would also discharge ail claims for labor and 
materials. The works provided for in the several contracts were com- 
pleted, but the Building Company at the time of their completion had 
become insolvent. The complainant, the Dewey Portland Cément 
Company, furnished the cément used by the Building Company for 
the entire enterprise. It amounted to 103 carloads, each carload con- 
taining from 500 to 800 sacks. The price of the cément varied for 
différent shipments. No account was kept showing what particular 
shipments were applied to each of the several projects. On the con- 
trary, the Building Company used ail shipments promiscuously, carry- 
ing forward ail of the projects at the same time. Numerous payments 
were made by the Building Company. It was also entitled to a crédit 
of 10 cents for each sack returned. Neither the sacks nor the pay- 
ments were applied specifically to either of the four contracts. There 
is due to the plaintiff, as the gênerai balance of its account, the sum 
of about $10,000. There are also sums due to the Building Company 
in respect of two of the contracts. The bill was filed by the Dewey 
Portland Cément Company against the Texas Building Company, the 
Surety Company, and the concerns from whom a balance was due to 
the Building Company. The Surety Company, by its answer, disclosed 
that there were numerous other parties who had claims for work and 
material in respect of the several contracts, and asked that they ail be 
made parties, and their claims determined. Thèse parties were brought 
in. It happens that they hâve been settled with since the disposition 
of the case by the trial court, but that cannot affect the question of 
jurisdiction upon which this appeal turns. In the answers that were 
interposed, and by motions, the question was raised by the défendants 
that there was no jurisdiction in equity, because the plaintiff had a 
plain, speedy, and adéquate remedy at law. The trial court sustained 
thèse contentions. It dismissed ail the parties that were brought in at 
the instance of the Surety Company, at the cost of that company. It 
dismissed the parties who were brought in, because there was a bal- 
ance due from them to the Building Company, at the cost of the plain- 
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tiff. It then directed that the action be transferred to the law docket, 
to be there proceeded with as an action at law. 

This was error. The accounting itself is so long and complex as 
to make it wholly unfit for submissipn to a jury. The plaintiff raust 
obtain an apportionment of the cément to the four several contracts, 
in order to fix the amount of liability against the Surety Company 
as to each bond. At the time of the action of the trial court there 
was also a large number of other claims against the funds in the hands 
of the Surety Company to which the plaintiff hère must resort, and 
in order to do full justice it would be necessary that ail claims be 
ascertained in a single proceeding, and the fund accruing from the 
Surety Company applied upon the claims thus ascertained. There 
is also a right, both on the part of the Surety Company and of the 
plaintiff, to hâve the balances due to the Building Company applied 
equitably in the discharge of the différent claims. 

We hâve not attempted to state ail the features of complexity dis- 
closed by the pleadings. Sufficient, we think, has been said to show 
that upon well-established principles of equity and the repeated déci- 
sions of this court the case is one for a chancellor and not for a jury. 
Gunn V. Brinkley Car Works & Mfg. Co., 66 Fed. 382, 13 C. C. A. 
.S29; Hayden v. Thompson, 71 Fed. 60, 17 C. C. A. 592; McMullen 
Lbr. Co. V. Strother, 136 Fed. 295, 69 C. C. A. 433 ; Castle Creek 
Water Co. v. City of Aspen, 146 Fed. 8, 76 C. C. A. 516, 8 Ann. Cas. 
660; Fechteler v. Palm Bros. & Co., 133 Fed. 462, 66 C. C. A. 336. 

The judgment is reversed. 



EIBEL PRO0E.SS CO. v. REMINGTON-ÎMARTIX CO. 

(Circuit Court of Appeals, Second Circuit. Api'il 11, 1916.) 
No. 205. 

1. Patexts <@=>,'?28— V'alidity and Infrinciismext— ForuDEiNiKR Machine. 

'J'iie Kibel patent, No. 845,224, for an iniprovement in Fourdriuier 
macliines for maliing paper, vviis tlie tirst to instruct tlie art in a uew 
principle of opération, applied by maintainiiig tlie breast roU at a sub- 
stautipj élévation above the guide roll, and by wliieli a great economy 
is efïected, was not anticipated by prior patents or prior use. and is not 
invalid for indefiniteness of tlie clalm. Claims 1, 2, and 3 also held in- 
friiiged. 

2. Patents <®=530 — Evidence of Invention — Commercial S^ccess. 

Where there is doubt as to patentable novelty, the Immédiate com- 
mercial success of the patented machine in an old art should résolve 
the doubt in favor of the patent. 

LEd. Note. — For other cases, see Patents, Cent. Dig. § 40; Dec. Dig. 
(S=>3«.] 

3. Patents ®=3l(i5—VALiDiTY— Indefiniteness of Description. 

Where the principle of opération of a patented macliine is made clear, 
and the subject-matter is incapable of exact expression in tenus of 
iiieasureinent, and a skilled worker in the art has no difliculty in follow- 
Ing the directions of the patent, the claims will not be held invalid for 
indetiniteiiess because measurements are not given. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
<S=3l65.] 

©i^jFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by the Eibel Process Company against the Remington- 
Martin Company and others. Decree for défendants, and complain- 
ant appeals. Reversed. 

For opinion below, see 226 Fed. 766. See, also, 197 Fed. 760. 

The decree of the District Court dismissed a bill for infringement 
of patent to William Eibel, No. 845,224, dated February 26, 1907, 
covering an improvement in Fourdrinier machines for making paper. 
Claims 1, 2, 3, 7, 8, and 12 are in controversy. 

F. P. Fish, Guy Cunningham, and Harrison F. Lyman, ail of New- 
York City, for appellant. 

Crocker & Wickes, of New York City (F. L. Crocker, of New 
York City, of counsel), for appellees. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

MAYER, District Judge. The Fourdrinier machine has been 
known and used for over 100 years and has attained an efficiency be- 
yond which it is difficult to advance. It is the machine universally 
employed for making ail except a few spécial sorts of paper. In the 
following description we hâve adopted almost literally the language 
used by the expert, Arthur D. Little, in his admirably clear and con- 
cise exposition of the art. 

The Fourdrinier is an aggregation of several sections, each com- 
posed of many parts, and each section performing a function which is 
in a sensé independent, although for the production of a sheet of 
finished paper ail thèse functions are interdependent and must be 
co-ordinated. The first section of the machine has for its function the 
actual formation of the web, which is later to be transformed into the 
finished paper, and it does this by distributing the wet stock as uni- 
formly aé possible upon an endless wire-cloth sieve, to which, as it 
travels forward, a sidewise motion or "shake" is imparted to insure 
the felting and interlocking of the fibers as they are deposited upon 
the wire by the drainage through the wire of the water in which they 
were suspended, and this portion of the machine is further supplied 
with mechanical devices, known as "suction boxes," over which the 
wire passes, and whose function is to compact the sheet by atmospheric 
pressure, which forces into the box considérable additional water not 
removable by drainage. 

The next great division or section of the Fourdrinier machine has 
for its purpose the compacting of the wet sheet by mechanical pressure 
under rollers, and the compacted sheet then passes continuously to the 
third section of the machine, the function of which is to dry the sheet ; 
the drying being effected by carrying the sheet over the surface of 
heated métal cylinders or dryers. The remaining sections of the Four- 
drinier machine hâve for their object the "finishing" of the sheet by 
improving or smoothing its surface by means of heavy and highly 
polished steel rolls between which the sheet is passed. 
234 F.— 40 
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It is primarily with the first section — that is, the sheet-forming sec- 
tion, known as the Fourdrinier part, or wet end, of the machine — that 
the Eibel process is çoncerned, which end of itself strictly, although 
not always popularly, speaking constitutes the Fourdrinier machine. 
This consists of : 

(1) A flow box into which is pumped a constant supply of the paoer- 
making stock, consisting usually of fiberS of wet pulp with or without 
added minerai matter, the whole being mixed with from 135 to 200 
times its weight of water, and having the appearance of diluted milk. 

(2) An endless wire sieve woven with 60 or 70 meshes to the inch 
in common practice and often 75 feet long and 100 inches or more wide, 
the whole traveling rapidly over the breast roU, which runs on a hori- 
zontal axis at the flow box end of the machine, and the couch roU 
likewise running on a horizontal axis at the further end of the ma- 
chine from the flow box. 

(3) A supporting f rame bearing a séries of parallel horizontal roUers, 
called "table rolls," between the breast roll and the couch roU, upon 
which table rolls the top or active portion of the traveling endless wire 
sieve is supported, so as to présent a plane, but not necessarily hori- 
zontal, surface for the réception of the stock. 

(4) An opening connected with the flow box, called the "slice" open- 
ing, through which the mixture of fiber and water, called "stuff," or 
the "stock," flows onto the sieve in a stream the width of the desired 
sheet of paper. The stock is carried along on the sieve, draining ofi: 
its water as it goes, until before the couch roll is reached at the fur- 
ther end of the wire the greater part of the water has drained away, 
and the paper in the form of a uniformly distributed wet pulp has 
sufficient strength to hold together and be carried through a séries of 
pressing and drying rolls and calendars, from which it is rolled up as 
complète paper. 

(5) Deckle straps, consisting of endless rubber bands of square or 
rectangular section, traveling at the speed of the wire, are placed at 
each side of the wire in contact with the top of the same. They are 
supported on wheels above the wire, so that their bottom side, which 
is in contact with the wire, runs along with it ; the strap thus f orming 
a wall which prevents the paper stock from running ofï at the sides 
of the wire. 

(6) About 20 feet from the breast roll a séries of suction boxes is 
placed beneath and in contact with the under surface of the wire. A 
partial vacuum is maintained within thèse boxes, so that through the 
agency of the atmospheric pressure upon the upper surface of the 
wet pulp a greater part of the water then remaining in the paper stock 
is forced out of the pulp into thèse boxes, so that very little free 
water remains in the wet web of paper after this has passed beyond 
the suction boxes. 

Thèse are the essential features of the Fourdrinier machine. It 
comprises in addition many supplementary détails of construction and 
equipment. For instance, above the suction boxes, in contact with the 
surface of the paper is a. skeleton roller, faced with wire cloth and 
called the "dandy roll," which gives to the upper surface of the paper 
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substantially the same texture as the surface in contact with the paper- 
making wire. 

Under the wire from the breast roll to the suction boxes are shal- 
low boxes or trays for receiving the water which runs through the 
wire sieve. This water contains a considérable amount of fiber and 
of minerai matter, provided clay or similar materials hâve been used 
for loading ; and to prevent waste this water carrying thèse materials 
in suspension is caught by thèse "save-alls," as they are called, and 
pumped back again into the paper stock before it reaches the fîow 
box. 

The last roller for supporting the wire is larger than the others, and 
is called the guide roll, since it is equipped with a device for automati- 
cally varying the position of the axis of this roll as may be necessary 
to keep the wire running straight. After the wire goes over the guide 
roll it drops to the couch roll at a différent angle. 

In addition and very important is the "shake," namely, means for 
shaking the whole front end of the machine sidewise to promote the 
interlocking and felting of the fibers during the process of déposition 
by drainage. The motion of the shake is very rapid, say two or three 
times a second, and its amplitude may rarely amount to as much as 
one-half an inch. 

Paper machines of the Fourdrinier type are very expensive, the 
cost of a news machine, indépendant of its housing, often reaching 
$100,000, so that, in order to earn a proper return upon this heavy 
investment, the paper maker is forced to utilize to the utmost the pro- 
ductive capacity of the machine. The machines are constantly operat- 
ed day and night, and every endeavor is made to run them at the 
highest speed consistent with the quality of merchantable paper de- 
sired under the conditions imposed by the character and quality of 
stock and the limitations of the particular machine itself. The desira- 
bility of securing the maximum production is, of course, obvious in 
case of any sort of paper; but, where news paper is concerned, the 
low price of the product and the compétition among the mills, with 
the résultant small margin of profit, make the question of output one 
of vital importance. With a given machine the total cost of labor 
and overhead charges, is approximately the same, whether the ma- 
chine is producing 25 or 35 tons for 24 hours, so that, if a machine 
normally rated for say 25 tons can hâve its production increased to 
35 tons, the additional 10 tons of paper thus gained is produced at lit- 
tle more than the cost of the materials entering into its composition. 

In operating the machine, the paper stock in the flow box flows 
onto the paper-making wire at, or more commonly slightly beyond, 
the breast roll, the thickness of the stream flowing onto the wire 
being governed by a cross-bar extending across the entire width of 
the sheet of paper to be made, and at a height above the wire corre- 
sponding to the amount of stock which it is desired to flow upon the 
wire. This cross-bar is called the slice, and it holds back the stock 
from the wire, so that only a stream of the desired thickness can 
escape from the flow box out under the slice onto the wire. The sup- 
ply of stock is so adjusted that the stock in the flow box behind the 
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slice extends some distance above the bottom of the slice, and there- 
fore the stock flows out onto the wire under the pressure of a hy- 
draulic head, which may be varied within certain limits if the paper 
maker so desires. The original purpose of the shce was to keep the 
froth and chips, if any, upon the surface of the stock, from flowing 
onto the wire and causing breakage of the paper, with the loss of 
production incident thereto ; but it has also the effect, in so far as it 
assists in the maintenance of a hydrauhc head, of giving a substantial 
speed to the stock as it fiows upon the wire. If the head in the flow 
box is, for example, ly^ inches, the speed with which the stock at 
the bottom of the stream will flow to the wire will be substantially 
200 feet per minute. 

Accordingly, if the paper-making wire under thèse conditions is run 
at a speed not exceeding 200 feet, the wire has no work to do in the 
way of causing the stock to attain the speed of the wire, since the 
stock starts at that speed, and, although it is true that, even in that 
case, the wire perf orms the work of drawing along the stock, yet the 
work is slight, as the wire has no inertia of the stock to overcome, 
but only the friction of the air. If, however, the wire runs at 40O 
feet a minute, as was a common speed for news machines — that is, 
machines making news paper — at the time of Eibel's invention, then 
the making wire would be moving at a speed twice that of the stock 
coming onto the wire under a head of 2% inches, and the wire drawn 
out from under the paper stock, causing under thèse conditions waves 
and ripples, until the wire had by its friction given to the stock ap- 
proximately the speed of the wire. Even when the stock starts at 
the exact speed of the wire, ripples always occur in the first portions 
of the flow on the wire of any machine running at any speed which 
even approximates 200 feet per minute. Many factors prevent an 
instantaneous quiescence of the sheet of stock, and the quantitative in- 
fluence of each at the start is difficult to measure. Among thèse fac- 
tors are the irregularities caused by the rush of water from under the 
slice, the variations between the speeds of the top and bottom of the 
sheet of stock, the effect of the shake, which is greatest near the 
breast roll, and the efïect of the drainage of water through the wire, 
which is also greatest immediately after the stock cornes upon the 
wire, and causes irregularities of flow. 

Accordingly it is recognized by paper makers that the sheet is nec- 
essarily more or less rippled for several feet from the slice and any 
sheet smoothing out in that distance may be said to do so "at the start." 
As the machine is speeded up above 200 feet in case of machines with 
a horizontal wire, the wavy part extends further and further from 
the slice, and greater commotion is caused. This establishes a lirait 
to the possible speed of the machine, for, while waves and ripples, if 
confined to the beginning of the wire, bave substantially no eiïect on 
the sheet, because of the great fluidity of the stock at this point, and 
the fact that the sheet has hardly begun to form, yet if the disturbed 
condition is allowed to extend too far down the wire to a point where 
the viscosity of the stock is increasing so rapidly as to prevent read- 
justment after an initial disturbance,. the paper formed will be ir- 
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regular, because that formed at the crest of the waves wiU be thick, 
and at the hollows very thin, and the proper interlacing of the fibers 
will be disturbed or checked. At a further increased speed the paper, 
owing to thèse irregularities in structure, vvould break on the machine 
se often, causing so many delays and interruptions, that no gain in 
production would follow from the increased speed. Eibel recognized 
that the variation of speed between stock and wire was the chief 
cause of this long-extending commotion of the stock on the wire, 
which made the paper uneven in texture and strength, and caused 
breaks, and thus limited the increase in machine speeds, and this in- 
vention relates to the remedy. 

[1] Eibel announced what he believed was a new principle of op- 
ération as f ollows : 

"In accordance with iny invention I operate entlrely above tlie level to 
cause the stock to travel by gravity at a velocity approximately equal to the 
speed of the making wire, which I believe to be a new principle of opération." 

He recognized and understood what had been donc in the art in 
this respect up to his time, for in his spécification he explained : 

"The Fourdrinier wire has usually been arranged to move in a horizontal 
plane, although I am aware that means bave been provided for adjusting the 
breast-roll end of the wire to différent élévations, usually below the level, to 
provide for running with différent grades of stock — as, for instance, with 
qulck stock and slow stock; but so far as I am aware the making wire has 
always had to perform the work of drawing along the stock, and as the wire 
nioved much faster than the stock the stock waved or rippled badly near the 
breast-roll end of the wire, which gradually diminished until an equilibrium 
was established and a sraooth, even, and glassy surface presented, and not 
nntil the waving or rippling ceased dld the flber.s lay down uniformly and 
produce a well formed sheet of paper. The machine has been run necessarily 
at a low rate of speed to give ample time for the water to escape and for 
the fibers to lay down so as to make a uniform sheet, and in case the time 
was insufficient the breast-roll end of the wire has been lowered still far- 
ther until the desired resuit was accomplished." 

The prior art showed instances where the pitch of the wire had been 
2 or 3 inches and in two isolated cases up to 6 inches ; but, as soon 
as the Eibel process became known, its principle was extensively 
adopted and applied so that to-day Eibel's process is the practice oé 
the art. The testimony is that 2,600 tons of news paper are manu- 
factured daily in the United States in accordance with the Eibel pat- 
ent and the machines bave been speeded up from an average of 400 
to 450 f eet per minute up to over 680 f eet per minute ; and that speed 
may, at any time, be exceeded, for the only limits which remain are 
certain practical factors such as strength of machine parts, drying 
capacity, and ability of the workmen in handling the paper. In short, 
the commercial success has been wide and pronounced in an art where 
time means money and increased production at practically no increased 
expense reflects itself in increased profits. 

Among the tributes to the efficacy of the invention are the two in- 
fringing machines of défendant, in one of which the wire has a pitch 
of 18 inches from breast roll to guide roll, and in the other a pitch 
of 20 inches, enabling the speed to reach about 550 and 575 feet, re- 
spectively, per minute. We are satisfied from the évidence that Eibel 
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was the first to instruct the art in a new principle of opération, and we 
agrée with the conclusions of the District Judge, when he pointed out 
succinctly what Eibel had accompUshed : 

"So far as I hâve been able to dlscover, no one claims to hâve discoverett 
the advantages of having the wlre carrying the stock and the stock move to- 
gether at substantially the same speed, the stock impelled by gravity and di- 
l'eeted by the wire, and to hâve embodied such idea and principle of opéra- 
tion in a patent, or an application for a patent, prior to tlie application by 
l'îibel. This idea, so far as letters patent are concerned, appears to hâve been 
evolved by Eibel. It was urged * * * that it was not invention to ascer- 
tain and tix the degree of incline and ascertain by experiment the best method 
of paper making by means of a moving wire so adjusted. The rule is in- 
voked that it is not invention to improve in degree uierely on a principle of 
opération old in the art. This may be coneeded, but I think Eibel discovered 
and practieally disclosed much more than this. He not only elevated the 
breast-roU end of the paper-making wire, but regulated the speed at which 
the wire should move, making it move at equal speed with the stock, so that 
tliere is no obstruction to the natural flow of the stock under the influence 
of gravity and consequently no eddies and ripples and uneven laying down 
of the flbers." 

The District Judge, however, held the patent void in view of the dis- 
closures of previous patents and of prior uses, and intimated that the 
language of the claims was "indefinite" and "uncertain." Thèse claims 
are as f oUows : 

1. A Fourdrinier machine having the breast-roll end of the paper-making 
wire maintained at a suistantial élévation above the level, whereby the stoclj 
is caused to travel by gravity, rapidly, In the direction of movement o£ the 
wire, and at a speed approximately equal to the speed of the wire, substan- 
tially as described. 

2. A Fourdrinier machine having the breast-roll end of the paper-making 
wire maintained at a high élévation, whereby the stock is caused to travel 
by gravity faster than the normal speed of the wire for a certain grade of 
stock, and having means for increasing the speed of the machine to cause 
the wire to travel at substantially the same rate of speed as the rapidly -inov- 
ing stock, substantially as described. 

3. A Fourdrinier machine having the paper-making wire declined from the 
breast roU to the guide roll, the breast-roll end of the wire being maintained 
at a suistantial élévation above the level, whereby the stock is caused to 
travel by gravity, rapidly, in the direction of movement of the wire and at 
a speed approximately equal to the speed of the wire, substantially as de- 
scribed. 

7. A Fourdrinier machine having the paper-malîing wire declined from the 
breast roll to the guide roll, and the suction boxes supported at a correspond- 
ing declination, substantially as described. 

8. A Fourdrinier machine having the paper-making wire declined from the 
breast roll, to the guide roll, and the several suction boxes arranged at dif- 
férent élévations, substantially as described. 

12, In a Fourdrinier machine, a downwardly-moving paper-making wlre, the 
declination and speed of which are so regulated that the velocity of the stoclî 
down the declining wire, caused by gravity, is so related to the velocity of 
the wire in the same direction that waves and ripples on the stock are sub- 
stantially avoided and the flbers deposited with substantial uniformity on 
the wire, substantially as described. 

We will now consider : (1) prior patents; (2) prior use ; and (3) valid- 
ity of the claims as drawn. 

1. The Prior Patents. Six United States and ten foreign patents 
were received in évidence. AU show means for effecting a slight ad- 
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justment of the breast roll, and none amounts to more than an illustra- 
tion of the drainage adjustment which Eibel fuUy understood and re- 
ferred to in his patent. The patents demonstrate that skilled men priof 
to Eibel did not appreciate the possibility of raising the breast-roU end 
of the machine more than an inch or two, and that none of them had 
the faintest conception of the principle of opération which character- 
izes the Eibel invention. 

2. Prior Use. We think it is clearly established that no one of the 
alleged prior users had any understanding or appréciation of the Eibel 
principle. The question then remains whether as matter of fact the 
Eibel principle was operated, and whether, therefore, his contribution 
is merely an improvement representing an advance in dégree. 

Eight prior uses were testified to. Three of thèse (Rhinelander, 
Wis., Palmer Falls, N. Y., and Niagara Falls, N. Y.) do not merit dis- 
cussion. 

The use at Stockton, Cal., the latest date of which was 1892, must 
be regarded as an abandoned experiment and the pitch of 1^/2 inches 
as an unsuccessful temporary expédient. The highest speed attained 
was 250 f eet per minute, and the regular speed 220 feet per minute. 

Willamette Company, at Oregon City, Or. Hère there were five 
machines, having pitches of 2 inches in some instances and 3 inches in 
others. 

When the Eibel patent was issued, only two of thèse machines were 
carrying pitches, and the best speed was from 400 to 450 feet. On Au- 
gust 4, 1907, about five months after the issue of the Eibel patent, the 
wires were elevated on the various machines from 8 to over 20 inches, 
with a résultant increase of speed from 400 or 450 feet to from 500 to 
over 680 feet. Warner, a machine tender and presumably expert man, 
ref erring to conditions at the Willamette mill, said : 

"We were continuously trying to form a better sheet, to make an increase 
in the speed that they were calling for. They wanted more speed, and at 
the same time they wanted as good a grade of paper. We puzzled our bralns 
over the business to flnd a way to meet the requirements. * * « Our mill 
wasn't paying very well, and we were wild to increase our product, and try- 
ing ail manner of sehemes to increase the speed of tlie machines, that we 
might make some profit ofE the mills." 

Nothing could be more convincing of the futility of a so-called use 
than the failure by expert practical men to accomplish a desired resnlt 
and the discarding of an old method and the adoption of a new one 
immediately upon its advent. 

Remington-Martin, at Norfolk, N. Y. When the Eibel patent was 
issued, the Remington-Martin machines were running flat; i. e., with 
horizontal wires. Shortly thereafter, high pitches were adopted. 

Raymondville, at Raymondville, N. Y. There is testimony that one 
machine was running at a pitch of 3 inches in 1903, and that in Oclo- 
ber of that year an additional 3 inches was added, but the experimtnt 
was unsuccessful, for, as the superintendent testified: 

"The machine tender had a lot of trouble, and wlien I asked what the mat- 
ter was he said he thought, if I had raised the machine a little higher, it 
would not nm at ail." 
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The best proof of the failure of this effort is tlie fact tliat the pro- 
duction fell off. 

Finally, Northern Paper Company, at Green Bay, Wis. The most 
that the évidence shows as to this use is that a pitch of not to exceed 
6 inches was tried for two weeks or less and abandoned. 

[2] Within the hmits of an opinion it is not possible to analyze the 
testimony as to prior use in further détail. We think the évidence es- 
tablishes that no one before Eibel had any knowledge of his theory, 
that, where not abandoned, the slight pitches were used, in most in- 
stances, to bring stock to the dandy roll more quickly than when the 
horizontal wire was used, thus giving it less time to drain, and causing 
it to reach the dandy roll in a more fluid condition ; and, in any event, 
if there remained any doubt as to patentable novelty, that doubt would 
be resolved in this case in favor of the patent by commercial utility. 
Tilghman v. Proctor, 102 U. S. 707, 711, 26 L. Ed. 279; Hillard v. 
Fisher Book Typewriter Co., 159 Fed. 439, 441, 86 C. C. A. 469 ; Borg- 
feldt Stripping Machine Co. v. Universal Tobacco Machine Co., 215 
Fed. 715, 132 C. C. A. 125. 

3. Indefiniteness of Claims. It is urged that the use in clamis 1, 2, 
and 3 of such words as "substantial élévation," "high élévation," and 
"rapidly" renders the claims void for indefiniteness and uncertainty. It 
is apparent that Eibel's invention is not susceptible of définition in 
terms of inches or feet per minute. As Little testified : 

"ïhe exact speed for any partleulnr pltch was soaiething which couUl not 
be accurately déterminée! in advance, owing to tlie vaxiations iu stock used, 
paper desired, and construction of macliines. Sucii détermination Is not, in 
fact, necessary. Tlie grade is to be arrangea to glve a rapid gravity tlow of 
tlie stock, and the machines then speeded up to meet it us long as the slieet 
remains smooth." 

Any attempt to define lovver and upper Hmits would hâve been an 
invitation to infringers. The practical workers in the art had no diffi- 
culty in understanding that the pitch must be higher than 3 or 4 inches, 
and that the pitch of the wire and the wire speed must be so correlated 
that gravity will accelerate the stock to speed equality with the wire. 

[3] It is difiicult to lay down a rule, and it is best to confine the test 
of indefiniteness to the facts of a particular case. Where, as hère, the 
principle of opération is made clear, the pitch is substantially higher 
than that theretofore known in the art, a différent resuit is accomplish- 
ed, the subject-matter is incapable of exact expression in feet and inch- 
es, and the worker in the art has no difficulty in following the direc- 
tions, then a claim using the phraseology of claims 1, 2, and 3 will not 
be held invalid. Any other construction might readily resuit in depriv- 
ing a meritorious invention of its commercial value. Carnegie Steel 
Co. V. Cambria Iron Co., 185 U. S. 403, 437, 22 Sup. Ct. 698, 46 L. 
Ed. 968; Woerheide v. H. W. Johns-Manville Co. (D. C.) 215 Fed. 
604, affirmed 220 Fed. 674, 136 C. C. A. 316. 

In this connection our attention is called by appellants to the opin- 
ion of the High Court of Justice, Chancery Division, in European Eibel 
Co., Ltd., v. Edward Lloyd, Ltd., reported in the Illustrated Officiai 
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Journal (Patents) Supplément, June 21, 1911, p. 349, and by appellants 
to the action of the German Patent Office. While the opinions of f or- 
eign courts may often be helpful, the record before us does not afïord 
the means for an accurate comparison of the issues and proof which 
were before the English court and those hère presented, and, indeed, 
there is enough to indicate that there were some différences. Haskell 
Golf Bail Co. V. Sporting Goods Sales Co. (D. C.) 210 Fed. 628. In 
patent cases especially, différences of opinion may readily arise be- 
cause of the nature of the subject-matter. Mast, Foos & Co. v. Stover 
Co., 177 U. S. 488, 20 Sup. Ct. 708, 44 L. Ed. 856; Baldwin v. Aber- 
crombie, 228 Fed. 895, C. C. A. . 

As we conclude that claiins 1, 2, and 3 are valid and infringed, we 
deem it unnecessary, for the purposes of this case, to pass on claims 7, 
S, and 12. 

The decree is reversed, with costs. 



GIBSON et al. v. AMERICAN GRAPHOPHOXE CO. et al. 
(Circuit Court of Appeals, Second Circuit. May 9, 1916.) 

No. 29. 

1. Patents €=5222— Infbinoement— Actions — Notice. 

Under Rev. St. § 4900 (Couip. St. 1913, § 0-146), declaring that it shall be 
the duty of ail patentées and their a.ssigiis and légal représentatives, and 
ail persons making or vending any patented article, to give sufticient 
notice to tlie public that the saiiie is patented, either by aflixing the word 
"patented" together with tlie day or year when the patent was granted, 
or when f rom the character of the article this cannot be done, by fixlng to 
It, or to the package wherein one or more of such articles is Inclosed, a 
label containing a like notice, and that in a suit for infringenient by a par- 
ty failing to so mark, no damages can be recovered save on proof that de- 
fendant was duly notified of the infringenient and continued after such 
notice to make and vend the article so patented, complainants cannot in 
an infringement suit recover damages where the défendants were not 
notified of the patent, and the patented articles bore no insignia showing 
that they were patented. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 352 ; Dec. Dig. ®=> 

222.J 

2. Patents ©=5324(5) — Infringement Suits— Eeview — Findings. 

As the trial court sees the witnesses, its finding in a suit for infringe- 
nient of patent that no notice was given défendant of the existence of 
the patent will, though the évidence was conflicting, be deferred to on 
appeal. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 606; Dec. Dig. 

<g=5324(5).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

®=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



634 234 FEpBRAL HEPORTEB 

Suit by Robert L. Gibson and another against the American Grapbo- 
phone Company and others. From a decree refusing an accounting, 
complainants appeal. Affirmed. 

On appeal from a decree entered by Judge Mayer refusing an accounting 
in an action based tipon letters patent No. 628,813, granted to Henry Jones, 
July 11, 1899, for improvements in gramaphones, and otlier sound producing 
and Sound recording machines of a slmilar nature. The principal object of 
the invention is to improve the construction of the recording and reproducing 
raechanism, especially that part known as the sound box aud stylus supporting 
bar.; ïhe patentée insists that by means of his improvement the sound de- 
livered from the receiver Is greatly improved and a clear and distinct articula- 
tion Is obtained. An accounting was refused because of the failure of tlie 
complainants to comply with the requirements of section 4900 of the Revised 
Statutes (Coœp. St. 1913, § 9446), regarding tlie giving of notice. 

Charles Neave, of New York City, and Ernest Hoiward Hunter, of 
Philadelphia, Pa., for appellants. 

C. A. L,. Massie and Ralph L,. Scott, both of New York City, for ap- 
pellees. 

Before COXE and ROGERS, Circuit Judges, and AUGUSTUS N. 
HAND, District Judge. 

COXE, Circuit Judge (after stating the facts as above). [1,2] The 
question presented by this appeal is whether the complainants are en- 
titled to an accounting in view of their failure to comply with the law 
as providedby section 4900 of the Revised Statutes. This section pro- 
vides inter alia that it shall be the duty of ail patentées to give notice 
that the article made by them is patented, 

"either by affixing thereon the word 'patented' together with the day and year 
the patent was granted ; or, when from the character of the article, this can- 
not be done, by flxlng to it, or to the pacliage wherein one or more of them is 
inclosed, a label containlng the like notice. In any suit for iufringement, l:>y 
the party failing so to mark, no damages shall be recovered by the pliiintiff, 
except on proof that the défendant was duly notifled of the inf ringenient, and 
continued, after such notice, to make, use, or vend the article so patented." 

There is no pretensc] that the complainants hâve complied with that 
part of the statute which requires notice to be affixed to the patented 
article but it is argued that the défendants were duly notified of the 
iufringement "and continued after such notice to make, use, or vend 
the article so patented." 

Varions défenses are urged by the defendants-appellees, but we 
deem it necessary to consider only the défense which Judge Mayer 
held to be established, viz., the noncompliance with the provisions of 
section 4900, fîrst, because they did not put the notice required by law 
upon their sound boxes and second, because they did not give the de- 
fendants notice orally or in wpiting of the iufringement claimed by 
them. 

In Dunlap v. Schofield, 152 U. S. 244, 14 Sup. Ct. 576, 38 L. Ed. 
426, Mr. Justice Gray says the clear meaning of the statute is that if 
the patentée makes or sells the patented article he cannot recover 
damages — 
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"unless he has giveti notice of Ms right, either to the whole public by niarking 
liis article 'patented,' or to the particular défendants by inforuilng tliem of his 
patent and of their infringement of it." 

Whether this notice was given dépends upon whether Burns or 
Gibson is to be credited. There was a sharp controversy between the 
two men. Their testimony was taken in open court, and the trial 
judge had the great advantage of seeing and hearing both. He accept- 
ed the version given by Burns. Under such circumstances we think 
we should not reverse the conclusion so reached. The personal équa- 
tion is a very important élément in determining such questions. The 
narratives of two witnesses may seem equally persuasive on paper and 
yet the différence in their manner and deportment may be so marked 
that no tvi'o intelligent men would difîer as to which should be credited. 
The complainants could hâve put ail question on this subject beyond 
doubt by giving the notice required by section 4900; having failed to 
do so the burden was on them to prove that actual notice was given. 
The trial court has found that they hâve not sustained the burden 
and we think we should not disturb this fînding, especially is this so 
when the trial court had the advantage of seeing and hearing the wit- 
nesses. 

The decree is affirmed with costs of this court to the appellees. 



FOWLER & WOLFE MFG. CO. v. RICHMOND RADIATOR CO. 

(Circuit Court of Appeals, Second Circuit. April 21, 1916.) 

Xo. 102. 

Patents <©=3328 — Anticipation — Radiatob. 

The Fowler & Wolfe patent, No. 609,800, for a radiator, held void for 
anticipation. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Fowler & Wolfe Manufacturing Company 
against the Richmond Radiator Company. Decree for complainant, 
and défendant appeals. Reversed. 

D. W. Brown, of New York City, for appellant. 
R. M. Barr, of Philadelphia, Pa., for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. We hâve held that claims 1 and 2 of the 
Fowler & Wolfe patent. No. 609,800, for radiators read in connection 
with the spécification, while of narrow scope, are valid. Fowler & 
Wolfe v. McCrum-Howell Co., 215 Fed. 905, 132 C. C. A. 143, to 
which référence may be made for a fuUer statement of the facts. The 
radiator of that patent is a cast-iron section or unit containing four 
outside large hollow tubes and two or more similar cross tubes, the 
latter being connected by smaller Connecting tubes. It is primarily a 

<g=3For other cases see same toplc & KBY-NUMBER In ail Key-Numbere4 Digests & Indexes 
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wall radiator and being the first of such in the art was a great success. 
Thèse sections may be united to make radiators of any size desired. A 
particular advantage mentioned in the spécifications is that increased 
radiating surface may be had without taking up floor space. The f ea- 
ture we held to be patentable was that the cross tubes, being larger and 
longer than the Connecting tubes, a better circulation of hot air or wa- 
ter whichever was used, was secured. Of course the heating principle 
is the same in a floor as in a wall radiator. Several earlier patents 
for floor radiators, notably Wood, No. 176,915, and Safford, No. 355,- 
216, were relied upon by the défendant in the former case. We held 
them to be no défense, because they did not show the relative différence 
in size between the cross and the Connecting tubes above pointed out. 

In this case, however, there are produced two floor radiators manu- 
factured some years before the Fowler & Wolfe patent was applied 
for, the Jarecki and the International, which are made up of unitary 
sections of four large outside tubes, two large cross tubes with two 
smaller Connecting tubes. This is the construction of the Fowler & 
Wolfe patent. The fact that there are fewer Connecting tubes than 
those appearing in the drawings of that patent and that they are short- 
er is immaterial, because it calls for a séries without prescribing any 
particular number or any particular length of the Connecting tubes. 
Moreover, it makes no différence whether tlie cross tubes are of a 
perpendicular or horizontal position. We think that a radiator made 
after the Fowler & Wolfe patent, though with but f rom two to five Con- 
necting tubes and shorter than the séries of six appearing in the draw- 
ings of the patent, would unquestionably infringe, and conversely, if 
in use before the patent was applied for, would anticipate it. The prin- 
ciple of construction and the function is the same, and accomplished in 
the same way; the différence being only one of degree. 

In view of the prior uses now established, the decree of the District 
Court is reversed. 



BRAUN V. JOHN GKIFFITHS & SON CO. 

(Circuit Court of Appeals, Seventh Circuit April 18, 1916.) 

No. 2276. 

1. PATESTS ®:='1G5 — CONSTKTJCTION CLAniS. 

The mouopoiy of a patent Is llmlted In Us scope to the clalms thereof. 
[Ed. Note.— For other cases, see Patents, Cent. Dig. § 241; Dec Dlg. 

<©=1G5.] 

2. Patents <ê=3328 — Infringement — What Constitutes. 

Patent No. 1,015,989, for an improvement in métal door frames, held as 
Umited by the clalms not to be Infringed, by métal door frames construct- 
ed by défendant. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit by Jacob Gottfried Braun against John Griffiths & Son Com- 
pany. From a decree for défendant, complainant appeals. Afïirmed. 

®=3For otber cases see Bame toplc & KEY-NUMBKR In ail Key-Numbered Dlgests & Indexes 
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This action was brought by appellant charging infringement of patent No. 
1,015,989, to Buchholz, for improvement in door frames, title to tlie patent 
' having by mesne asslgnment passed to appellant. The District Court dismiss- 
ed appellant's bill for want of equity. 

The claims of the patent of which infringement is alleged are sufficiently 
shown in Fig. 4 of the patent, which is as follows: 

This shows a section of a métal door frame d', 
ha^'ing inwardly extending vertical ribs g, g' 
on the inner surface of the opposite sides or 
jambs. Engaging the inner surface of the sides 
or jambs, extending transversely between them 
is shown a pièce of métal i', having its ends 
recessed to reçoive the projecting rib on either 
side. 

The claims of which infringement is charged 
are as follows: 

"1. A metalllc door frame provided with a 
pair of vertical ribs, in combination with a 
bracing cross-bar of solid construction, extend- 
ing transversely from one jamb of said door 
frame to the other, recessed in its ends to per- 
mit adjusting said bar up or down in said 
frame on said ribs without séparation, thus 
varying the jioint at which said frame will be 
braced." 

"2. A métal bar of door frame forni and U- 
shape in cross section provided with vertical 
ribs, in combination with bracing cross-piieees of 
solid construction, extending transversely from 
one janib of said frame to the other, recessed to 
fit said ribs and adapted to be raised and lower- 
ered in said frame whils engaging said ribs." 

The alleged infringitig structure uppears in 
Fig. ï of comi)lainant's exhibit of drawings of 
defendant's deviee, and is as follows: 





JF'Taftff^ 



The use complained of is in door frames employed in the construction by 
appellee of the new Cook County, Illinois, Hospital. The nictnl door frames 
there used are of heavy rolled steel having inwardly pro.iecting flanges g, g' on 
the sides or jambs. The contract for tlie building required that the métal 
door frames be anchored to the walls, and for such anclior appellee employed 
single pièces of thin sheet métal, transversely corrugated, eut substantially to 
fit into the section of the door frame, and extending from the door frame 
back Into the wall, engaging inwardly projecting flanges of the door frame 
by slots or shoulders in the sheet métal anchor at g, g', the sheet métal 
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having small holes through it so that the grout or mortar of the wall may havo 
better Iiold, The aiichor may be raised or lowered at any point along the- 
frame and thus laid into the wall at any place where it Is desired during the 
construction of the wall to hâve the frame anchored to it. 

It is claimed on behalf of appellee that claims 1 and 2 are Invalid because of 
inventions shown in varions prior patents, notably a patent of the German 
governnient publlshed March 18, 1909, and United States patent to Shean No. 
978.948, December 20, 1910 ; and that in any event claims 1 and 2 are not 
iufi'inged by appellee's structure. 

Frank T. Brown, of Chicago, 111., for appellant. 
Charles C. L,inthiciim and \VilHam N. Cromwell, both of Chicago, 
m., for appellee. 

Before KOHLSAAT and ALSCHULER, Circuit Judges, and 
ANDERSON, District Judge. 

ALSCHUIvER, Circuit Judge (after stating the facts as above). 
There is no issue hère as to the right to use a métal door frame having 
vertical ribs or flanges extending inwardly from the door jambs. The 
claims in issue are for métal door frames of such construction, "in 
combination with a bracing cross-bar of solid construction extending 
transversely from one jamb of said door frame to the other," etc., as 
stated in claim 1, and "in combination with bracing cross-pieces of 
solid construction extending transversely from one jamb of said frame 
to the other," etc., as described in claim 2. 

The claims make no référence to the use of the cross-bar or cross- 
pieces in relation to anchorage of the frame to the wall. Claims 4 
and 5, which are not in issue, refer to slots in the cross-pieces adapted 
to reçoive the ends of a "hold-fast" in the wall, but even if thèse claims 
were in issue, no such alleged infringing structure is hère claimed. 

The expert testifying for appellant construes claims 1 and 2 as 
having référence to means for anchoring the door frame into the 
adjacent wall, and he attaches little importance to the expressions 
"solid construction" and "bracing" as employed in the claims, stating 
that the phrase "solid construction" is a curions one, and he could 
not, in the absence of the file history, state what it means. The same 
expert says that the spécification of the patent throws little light on 
this language of the claims, and in his opinion the alleged "bracing" 
action seems to be of very little practical importance. 

But it might be of considérable importance if the material of the 
frame itself were not stiff enough to afïord the necessary résistance 
to shocks. Frames may be of thick or of thin material. The spécifi- 
cation and drawings of the patent do not indicate what is there 
contemplated. The thinner the material the greater utility will be 
found in the bracing action of solid métal cross-pieces. The thicker 
and stiff er the material of the frames the less necessity would there 
be for additional bracing. There seems to be nothing complicated or 
mysterious about this. The language of the claims is such that if 
there is nothing novel or useful in the "bracing" cross-pieces of "solid 
construction" the patentée takes nothing by thèse claims. 

[1] The fact that door frames can be made of métal thick and 
stiff enough to obviate the necessity for the additional bracing afforded 
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by métal cross-pieces o£ solid construction cannot authorîze abandon- 
ment of the claims in this connection, and a ravivai of them as an 
élément in some anchoring device, merely because they might also be 
usef ul in such a f unction. The monopoly of the patent is limited in its 
scope to the claims thereof. White v. Dunbar, 119 U. S. 47, 7 Sup. 
Ct. 72, 30 L. Ed. 303 ; Cimiotti, etc., Co. v. Am. Fur Réf. Co., 198 
U. S. 399, 25 Sup. Ct. 697, 49 h. Ed. 1100; McClain v. Ortmayer, 
141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800; Harder v. U. S. Piling 
Co., 160 Fed. 463, 87 C. C. A. 447 (7th Circuit); Wolfï Truck 
Frame Co. v. Am. Steel Foundries, 195 Fed. 940, 115 C. C. A. 628 
(7th Circuit). 

[2] It is claimed for appellant that any métal, however thin, placed 
in the frame extending from one side to the other, would hâve some 
bracing effect, and would theref ore be readable on claims 1 and 2. 
The file history vi'hich is in évidence shows that claims 1 and 2 were 
originally drawn to cover any iron or steel that might be employed 
for a cross-piece, but that the claims were not thus broadly allowed. 
The terms "bracing" and "of solid construction" were afterwards in- 
serted. This was donc to avoid conflict with the prior Shean patent. 
No. 978,948, for wall-tie, granted December 20, 1910. This patent 
shows a métal door frame, and extending into and adjustably attached 
to it a corrugated sheet métal pièce extending also into the wall, for 
the purpose of anchoring the frame to the wall. Referring to this 
invention Buchholz said in a letter to the Commissioner of Patents 
November 6, 1911, that the Shean construction had no bracing cross- 
bar, and cannot brace the door frame; and as to the words "brac- 
ing" and "of solid construction," which the said letter adopts by 
way of amendment to the claims, it is stated in the letter, "We bave 
inserted a few words to make the différences more salient," thus in- 
dicating that the inventor differentiated between bis solid bracing bar 
or cross-piece and the corrugated sheet métal of the Shean patent. 

The spécification of the patent seems to contemplate just such a 
function of the cross-piece as is stated in claims 1 and 2, whoUy in- 
dependent of the function of anchorage. It is there said : 

"The arrangement of parts as described secures a considérable strengthen- 
ing of the door frame so that any shocks or the Uke happening against one slde 
are taken up by the other and thus reduced in action, so that the door frame 
Is kept securely In place and position, even in case of excessive strain." 

If the purpose to be accomplished is, as expressed in thèse claims 
and spécification, to increase the resisting power of the frame itself 
as against any shock applied to one side, by communicating the shock 
through means of the solid bracing pièce to the other side, it is mani- 
fest that nothing short of a solid pièce of métal or its équivalent 
would do this. It seems clear to us that the structure complained of 
is an anchor pure and simple. It is not a cross-piece of "solid con- 
struction," nor does it hâve a "bracing" efïect within the purview of 
claims 1 and 2 of the patent. 

The transverse corrugations of the sheet métal would, în some 
degree, add to the stifïness of it if pressure were brought against its 
edges, but we believe that as a resisting agent in a métal door frame 
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this would be quite negligible. The purpose and effect of the cor- 
rugation was well, and probably truthfully, expressed by witness Men- 
denhall, who said "it was in order to hâve a better bond in the mortar 
joint." 

Being of the opinion that appellee's dcvice does not infringe daims 
1 and 2 of the patent in issue, it will not be necessary to détermine 
whether the Shean patent and the German patent referred to show 
prior invention by others than Buchholz. 

The decree of the District Court dismissing the bill for want of 
equity is affirmed. 



THAOHER V. TRANSIT CONST. CO. 

(Circuit Cîourt of Appeals, Second Circuit June 7, 1916.) 

No. 290. 

1. Patents <S=»324(5) — Suits fob Infbingement—Rkview— Questions Pee- 

SKNTED. 

Where défendant dld not apiteal from that portion of a decree adjudg- 
Ing a patent valid, the matter wlU not be revlewed on complalnant's ap- 
peal from a flnding that there was no Infringement, except as may be 
necessary in Interpreting the claims. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 006; Dec. Dlg. 
©=324(5).] 

2. Patents <S=>157(2) — Construction — Claims. 

If possible, the clalins of a patent should be construed so as to uphold 
and not to destroy It. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 231; Dec. Dlg. 
<g=>157(2).] 

8. Patents <Sx=>168(2) — Pboceedings in Patent Office— Conclusiveness. 

Where the patent office disallowed a patentee's broadest daims and to 
obtain the patent he limlted hls claims, he cannot thereafter assert that 
his Invention included such broad claims. 

[Ed. Note. — For other casea, see Patents, Cent. Dig. § 244; Dec Dlg. 
<S=>168(2).] 

4. Patents <S=3828— Construction— Improvemknt in Concbete Aeches. 

The Thacher patent, No. 617,615, for an improvement In concrète arches, 
consistlng of a combinatlon with abutments and a concrète arch spannlng 
the Intervenlng space, of a séries of métal bars, In pairs, each bar of 
a pair being independent of the other, Is valld, but is limlted to a struc- 
ture in which the bars are not members of a truss or bullt-up metalllc 
girder, and, as so construed, held not infrlnged. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by Edwin Thacher against the Transit Construction Company. 
From a decree (228 Fed. 905), dismissing the bill for want of infringe- 
ment, complainant appeals. Affirmed. 

A. A. Thomas, of New York City, for appellant. 
E. C. Seward, of New York City (Brown & Seward and Wm. McK. 
Barber, ail of New York City, of counsel), for appellee. 

Before COXE and WARD, Circuit Judges, and CHATFIELD, Dis- 
trict Judgc. 

â=9For oUier cases aee sam» topic & KBY-NUMBER In ail Key-Numbered Digests & Indexe* 
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CHATFIELD, District Judge. This action involves a charge of 
infringement of claims 1 and 3 of patent No. 617,615, granted to Ed- 
win Thacher, the plaintiff-appellant, on January 10, 1899, upon an 
application filed October 16, 1896. Claim 1 sufficiently shows the ques- 
tion presented and reads as f ollows : 

"1. The comblnation with abutments, and a concrète arch spannlng the 
intervening space, of a séries of métal bars, In pairs, one bar of each pair 
above the other, near the intrados and extrados of the arch, and extending 
well into the abutments, each bar of a pair being independent of the other, 
substantially as described," 

The District Court found the patent valid, following a décision by 
Judge Rose (Thacher v. Mayor, etc., of Baltimore [D. C] 219 Fed. 
909), in which the claims of the patent were held both valid and in- 
fringed. 

On the question of infringement, however, the District Court, in 
the présent action, reached the conclusion that the structure of the de- 
fendant, which consists of a séries of concrète arches to support the 
Ashokan bridge of the aqueduct for the city of New York, did not in- 
clude pairs of bars or rods of which one bar of each pair was "inde- 
pendent of the other," in the sensé in which those words were used 
in the claims of the patent. It therefore held the claims not in- 
fringed and, in so doing, statftd that the structure under considération 
by Judge Rose was substantially the same as that described in the 
patent. The invention claimed in this patent "relates to concrète arches 
for bridges or vault-covering or for spanning openings in building 
construction." 

The iîle wrapper shows, among the citations by the Patent Office, a 
patent, No. 545,301, granted August 27, 1895, to one Milliken, which 
was not pleaded as an anticipation, but was the only patent of the prior 
art presented in the record or discussed in the opinion of the court be- 
low. This Milliken patent provided a method for the construction of 
arches, partitions, floor, etc., and evidently contemplated the use of 
I-bars or iron beams from which the concrète arch should spring. 
This arch was to be made by concrète poured around and through wire 
netting or corrugated métal, so woven or bent as to connect and inclose 
longitudinal strengthening bars, which bars were to be placed at dif- 
férent levels in the arch, and were to follow the lines of curvature ac- 
cording to their location. Thèse bars were to be interwoven in or 
fastened to the wire mesh or corrugated métal, and were to be as long 
as the total arc of the span. When applied to a bridge it can be seen 
that no such mass of rods, corrugated plates, or wire mesh could be 
evenly bent into an arch of varying thickness. The larger the span 
the more impossible would be the construction, and no machinery could 
make the metallic arch in one pièce for transportation or bend it in 
shape if fîrst assembled for the entire length. 

In this sensé the Milliken patent is impracticable and could not be 
considered as an anticipation of the Thacher patent. This Milliken 
patent was not mentioned by Judge Rose in the Baltimore Case, supra. 
In the court below, however, the Milliken patent was considered in 
so far as it disclosed a concrète arch with upper and lower bars im- 
2.34 F. — 11 
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bedded in the concrète in pairs, each bar having the same relative posi- 
tion with respect to the upper and lower faces of the arch as the bars 
of each pair shown in the Thacher patent. 

[1] The défendant has net appealed from the finding of the court 
that the patent is valid, and it is neeessary to consider only the ques- 
tion of inf ringement. But the plaintiff-appellant has added to its brief 
a copy of the Von Emperger patent No. 583,464, allowed June 1, 1897, 
upon an application filed May 19, 1896. This was held by Judge Rose 
in the Baltimore Case to hâve been antedated by Thacher, and the de- 
fendant in this case has not questioned the action of the Patent Office 
in allowing Thacher his patent as a prier invention to Von Emperger. 
Hence Von Emperger is not available as an anticipation nor as a part 
of the prior art. 

[2-4] The Von Emperger patent shows the use of ribs or lon- 
gitudinal strengthening rods in pairs, of which each pair is "reinf orced 
by distance rods between said ribs and by diagonals Connecting the 
two adjacent pairs of ribs." In some of the drawings of the Von 
Emperger patent, it is évident that the inventor was contemplating 
merely the formation of a truss or skeleton structure, which could be 
erected on the spot, and need not be completed before the concrète 
was poured around the lower part, in place of using a solid iron 
beam or solid truss sufficient to span the entire arch. But Von Em- 
perger relies upon the idea of strengthening the arch by the use of a 
pair of rods substantially in a vertical plane, of which one shall foUow 
the curvature of the lower surface and the other the curvature of the 
upper surface, and in which pair connection in the vertical plane may 
be merely by distance rods to keep the strengthening bars in shape 
or in place until the concrète .can harden around them. In this, so 
far as the mère présence of a pair of bars is concerned, Von Emperger 
evidently had in mind the same idea as Thacher, but he did not claim 
this alone as invention, nor does Von Emperger seem to rely upon 
the mère présence of the pair of strengthening bars without référence 
to their connection with the other parts of what he in effect treats 
as a girder. In this way his patent is exactly the same as the Milliken 
patent, in that it has rods présent which correspond in position and 
in material to the rods called for by the Thacher patent, but which 
do not perform the same functions in the same "independent" way, 

The spécifications in the original Thacher application show that the 
patentée was seeking to imbed his bars firmly, and that he contem- 
plated for this purpose the use of bars with extensions or projections 
in order to allow better holding by the concrète. He also contemplated 
the possibility of using jointed: or extension bars, so that they might 
be put in place in smaller sections, and that the lower bar or the lower 
part of each bar could be covered with concrète first. He planned 
to hâve one of the bars near what is called the extrados of the arch 
and the other near the intrados, thus having one follow the curve of 
the upper surface and the other the curve of the lower surface. He 
contemplated and has always used some means of holding the bars in 
position until the concrète was completely around them, and thèse 
means can be left in the concrète or removed as may be most con- 
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venient. But in ail of this structure the patentée had in mind the idea 
which was not claimed by Milliken (but was recognized by Von Em- 
perger) of using two single rods or bars, which should not in any 
way obtain power to resist a strain or stress by direct trusslike connec- 
tion with the other bar of the pair. This proved to be the ultimate 
patentable idea in the Thacher application, and in this sensé the patent 
seems to hâve properly been held valid. 

It has been necessary to state thèse matters, inasmuch as the Dis- 
trict Court failed to state, so as to avoid criticism by the appellant, 
what seems to be its intended finding upon the question of infringe- 
ment. 

The plaintiff who acted as his own expert testified that the strength- 
ening bars are subjected to internai stress by the application of a load 
upon the concrète, and that this stress is caused by the strain which is 
resisted longitudinally of the bar. The bars thus add to the strength 
of the concrète in its ability to resist those components of any load 
or force tending to distort the arch, but which do not waste themselves 
as a mère shearing or crushing strain normal to the face of the arch. 
The plaintifif points out that when the two bars of a pair are imbedded 
in the concrète, and when the concrète has hardened, the bars and the 
concrète form a compact and complète whole, which is intégral in 
the sensé that neither of the bars can move in the concrète. There 
can be no longitudinal motion at ail, and no distortion or twisting, un- 
less the entire body of the concrète is broken or cracked. In this sensé 
of course the Thacher bars are connected and are not "independent" 
of each other in resisting any shearing strain which can be transmitted 
by the concrète so as to be exerted against both bars and against the 
concrète as well. 

The plaintiff therefore contends that the words in the claims of the 
patent "independent of the other" mean independent in action. In 
other words, he claims that each of thèse bars exerts whatever effect it 
has upon the concrète in which it is imbedded independently of what- 
ever action may be exerted by the other bar. 

The District Court, in holding that the defendant's structure did 
not infringe, made the statement that the defendant's upper and lower 
arched bars were in no sensé "independent" of each other. The court 
says that they are "physically and mechanically connected to each other 
by exceedingly strong iron fasteners." The court then says that the 
transverse fasteners between the upper and lower arched bars "appear 
to be considerably stronger and heavier than the arched bars them- 
selves," and that "the cross-frames are directly bolted to the angle iron 
cross-frames by heavy bolts." 

It appears from the drawings that thèse cross-frames are trusslike 
structures extending transversely to the roadway or floor of the arch, 
and holding in place each of the longitudinal arched bars. They are 
firmly fastened to the arched bars and give rigidity against transverse 
strains, but also act as a definite connection between the upper and 
lower of each pair of arched bars. 

In addition, as found by the District Judge, so-called stirrups or 
hooks are fastened by bolts to bars crossing from the upper and lower 
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strengthening rods in one pair to those in the next pair. The cross- 
bars are firmly bound to the rods by wire fastenings. 

The defendant's structure enjoys the same advance as the Von 
Emperger patent and as described by the patentée in suit, in that it is 
possible to place the lower bar in position, fill in the concrète, and tlien 
add the upper bars, instead of having to fill in the concrète under and 
around the projecting surfaces of a solid truss or beam. 

In the same way convenience in erecting upon the spot from small 
members instead of placing in position a heavy trusslike structure, is 
obtained by the patentée and also by the method used by the défend- 
ant. 

But it would appear that the District Judge was right in his finding 
that the particular construction used by the défendant is not that of 
the patent. The plaintiff urges that mère vertical or radial connection 
between the upper and lower arched bars serves no purpose other 
than to definitely locate the position of thèse arched bars and to take 
the place of false work in their érection. He points out the différ- 
ence between a member constituting a truss with triangular bracing 
and the parallel tieing together of two horizontal rods, which even 
when so tied would not support their own weight, beyond the strength 
of the joints of the structure if thèse joints be fixed and not movable. 
But he overlooks in some of the Von Emperger constructions, auJ also 
in the defendant's structure, the fact that two bars, one near the ex- 
trados and the other near the intrados of the arch, firmly fastened to- 
gether by rods of sufficient stifïness and arranged radially vi'ith cross- 
bars or plates imbedded in the concrète, and heavy enough to resist 
distortion, would of themselves form a truss, and are not independent 
in action of each other. 

If the advantage of this form of construction would justify the ex- 
tra expense for material, then no idea shown in the patent in suit would 
be used except the mère présence of a pair of bars in the relative posi- 
tions in which they were planned by the patentée and in which they 
occur in the Milliken patent. But unlike those described in the 
Thacher patent, they would not be "independent" of each other me- 
chanically nor in action, and would not be within the claims of this 
patent. 

It may be assumed that the bars of the Thacher patent when im- 
bedded in concrète are thereby "physically and mechanically" connected 
to form a girder of concrète and iron. The immobility of the bars 
does not take away their "independent" action against internai stress. 
But the patentée plainly meant to imply a definite limitation to "inde- 
pendent" as distinguished from combined résistance to that stress. 

The doctrine that such meaning ^hould be given the claims as to 
uphold and not destroy the validity of the patent (when two meanings 
are possible), Gaisman v. Gallert (C. C.) 105 Fed. 955, and National Hol- 
low Brake-Beam Co. v. Interchangeable Brake-Beam Co., 106 Fed. 
693, 45 C. C. A. 544, does not rçquire a construction of the word "in- 
dependent" which shall include ail forms of construction for resisting 
longitudinal stress and exclude only normal or shearing strains. 
The word "independent" even when meaning "independent in ac- 
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tion" is limited to the meaning hidependent of each other, or inde- 
pendent of reciprocal action except as affected by the concrète. 

Von Emperger recognized (as contended by Thacher) that "the use 
of métal in the core of a vault or arch is useless as only those portions 
of the ribs are called into action which are located near the intrados 
and extrados of the arch," and that "the reinforcing ribs should fol- 
low the shape of the arch," but he does not seem to mean that each 
bar is unaffected in its internai résistance by its metallic connection 
with other bars entering into its ability to resist and transmit its own 
internai stress. 

The spécifications for the defendant's structure called for the fast- 
ening in position of the steel reinforcement "by cross-frames and stir- 
rups or other means, so as to prevent its becoming displaced during 
the placing of the concrète." 

Under this an infringing structure might hâve been furnished, but 
the case at bar dépends upon the précise form used, and not upon 
some other form which might hâve fulfilled the contract. The patent 
has now expired, and the patentée as his own expert looks upon the 
meaning of the patent from the standpoint of the broadest interpreta- 
ion which his language might allow. But he cannot enlarge what the 
Patent Office granted, and what he accepted in obtaining favorable ac- 
tion. Goodwin Film & Caméra Co. v. Eastman Kodak Co. (D. C) 
207 Fed. 351. at page 357; National Tube Co. v. Mark, 216 Fed. 507, 
at page 522, 133 C. C. A. 13. 

The District Judge thought the claims narrower as granted than those 
originally submitted. In some sensés they seem to be broader in scope 
than they would hâve been construed upon the earlier form of claim, 
but a récognition of this fact does not give the patentée the right to 
claim ail the ideas which he sought to urge upon the Patent Office and 
which they clearly and correctly considered anticipated by the patents 
of the prior art. The use of strengthening rods in a concrète arch 
near the extrados and intrados was shown in Milliken and other pat- 
ents, and the patentée sought to get away from the idea of construct- 
ing and imbedding a metallic truss or girder by using separate and in- 
dependent rods which should form the truss or girder only when the 
concrète had hardened. But he did not thereby obtain a claim which 
can be held to include as "independent" those rods which, while to a 
great extent independent, are yet in nature members of a truss or built- 
up metallic girder. The defendant's structure falls in the latter class. 

The décision that the patent is valid, but not infringed, will be af- 
firmed. 
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DECKER V. SMITH. 
(Circuit Court of Appeals, Second Circuit. May 24, 1916.) 

No. 272. 

1. Patents ®=o28— Validity and Inî'hisgemknt— Nursing Bottle. 

Tlie Declver iiateiil. No. 521,î7;i, for a nursing bottle, was not anticipated 
and disclosed invention ; also held inf ringed. 

2. Patents ©=3328— VAi.iniTï— Nuesinq Nipple. 

ïlie Decker patei'.t, No. 587,939, for a nursing nipple, lieU void for laclî 
of patentable novelty. 

3. Patents <®=>318(0) — Suit for Infeisgement — Accounting fob Profits. 

Wliere it was shown liy satisfactory évidence tbat a certain portion at 
least of tlie time of a traveling salesman was dévot ed to the sale of an 
infringing article, the iufringer is not deprlved of the riglit to an appropri- 
ate crédit for the expeuse, because he did not keep books in which it was 
so apportioned. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 576; Dec. Dig. 
'©=5318(6).] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by WilHam M. Decker, doing business as the Hygeia 
Nursing Bottle Company, against De Wane B. Smith, doing business 
as the Yankee Company. Decree for complainant, and défendant ap- 
peals. Modified. 

For opinion below, see 225 Fed. 776. 

Défendant appeals from an interlocutory decree holding valid and 
inf ringed patent for nursing bottle, dated June 19, 1894, and patent 
for nursing nipple, dated August 10, 1897, each issued to plaintiff. 
Défendant also appeals from final decree awarding to plaintifï the 
amount of defendant's profits, the sum of $2,826.26, with interest from 
November 10, 1914, and costs. 

R. R. Martin, of Utica, N. Y., for appellant. 
J. W. Ellis, of Buffalo, N. Y., for appellee. 

Before COXE, Circuit Judge, and HOUGH and MAYER, District 
Judges. 

MAYER, District Judge. [ 1 ] As both patents hâve expired, and so 
far as appears, this is the only outstanding controversy in respect 
thereof, an extended discussion of the patent features of the case is 
unnecessary. 

"My invention," says the patentée, "relates especially to the gravity species, 
and lias for its object to facilitate the gravitation of the lluid without obstruc- 
tion, and consists of a cell or réceptacle constructcd withont breast or neck, 
and closed by an elastic cover coustituting an intégral breast and nipple, sub- 
stantially similar to a mother's breast and nipple. As a resuit of this con- 
striiction the réceptacle as well as its cover arc capable of ready and perfect 
cleansing, which is an all-iniportant considération in adniinistering artificial 
food to infants and nnotlier resuit is tire ready tiow of the tluids by gravity 
into tlie breast and nipple without neeessitatiiig tlie undne élévation of the 
réceptacle and also the avoidance of collapse of tlie nipple as tlie resuit of 

©=3For ottter cases see saœe toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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suctlon. A furthêr advantageous res^ult of my invention congists In tlie fact 
that the infant is restricted to a natnral lioia on the nipple and it ean only 
enter the mouth to a limited estent and iiot so far as to gag or choke the chlld, 
but to a sufflcient distance to avoid ingestion of food by restrietlng its dis- 
charge to the tongue and not beyond the toiigue and into the throat, as oc<mrs 
in the use of réceptacles whicli inay be forced into the raouth." 

Claims 1 and 3 of the first patent, as to which infringement is 
charged, are as follows : 

"1. A nnrsing device oonsisting of a oeil or réceptacle having substiintially 
an uncontracted and open upper portion closed hy an elastic breast of dome- 
shaped forni, tenninatlng at its apex in a perforated nippie substantially as 
and for the purposes set forth." 

'•?>. As a new article of manufacture a cover for a nursing cell or food ré- 
ceptacle consisting of an elastic dome-shaped breast open at its base and 
adapted to enibrace the cell, and, terminated near its upper portion and made 
intégral with a perforated nipple, substantially as and for the purpose set 
forth." 

The device accomplished ail that Decker claimed for it, attained a 
large commercial success, received the approval of physicians, and was 
acquiesced in for a long period of years. The prior art is merely a 
history of vain attempts to produce a simple and hygienic device such 
as Decker succeeded in doing. The opinion of the District Judge 
deals so comprehensively with the patent and the prior art that we 
need only add that the Ware nipple, upon which so much emphasis 
is laid by défendant, does not, in our opinion, either anticipate or néga- 
tive invention; for, in addition to certain structural différences, it is 
obviously objectionable on hygienic grounds, because of an internai 
vent tube which can be kept clean, if at ail, only with great difficulty. 
We therefore agrée both with the reasons and conclusion of the Dis- 
trict Judge, sustaining the patent and finding infringement. 

[2] The second patent is merely for "a new article of manufacture" 
having a reinforced zone, or, in other words, part of the breast por- 
tion of Decker's original device is made thicker. This so-called in- 
vention was devised, according to Decker, because : 

"From practical expérience in the use of said device I hâve discovered that 
the breast portion of the cover ha s a tendency to sink or draw down into the 
cell or réceptacle, and also to coUapse laterally as a resuit of stiction, and the 
nipple portion consequently has a tendency to likewise sink bodily and turn 
over laterally." 

We think this is the old story of trying to add to a meritorious in- 
vention an obvious improvement, so as to extend the life of the patent 
monopoly, and that this patent represents even less than would be ex- 
pected from the man skilled in the art. We therefore hold it void for 
want of patentable novelty. 

[3] Four exceptions were filed to the report of the master on the 
accounting and overruled by the District Court. We agrée with the 
court below, except as to the third exception, which relates to the dis- 
allowance of an item of $1,162.50, one-quarter of the salary and ex- 
penses paid by défendant to C. E. Marks, as one of the proper ex- 
penses of defendant's business in selling the infringing merchandise. 
Défendant conducted business at Utica as D. B. Smith & Co., and also 
as the Yankee Company, and was sole proprietor of both concerns. 
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As D. B. Smith & Co. défendant sold spray pumps. As Yankee Com- 
pany défendant sold mufliers for gas engines, a few whistle outfits for 
motor boats, and nursing bottles and nipples. The nursing bottles and 
nipples were manufactured for him, and he assembled and shipped 
them to customers. 

Marks was employed as a traveling salesman during the years 1909 
and 1910, and during the accounting period traveled from coast to 
coast, visiting cities and towns of a population of 25,000 and upwards. 
His salary of $1,800 per annum and expense account of $40 par week 
seem to us to be reasonable. He testified that he spent more than 
half his time in selling and working up a trade in the defendant's nurs- 
ing bottles. There is no reason to doubt his testimony, although it was 
based on memory, and not on any written memoranda. The claim is 
not made for defendant's payments to Marks on the basis of one-half, 
but only for the irreducible minimum of one-quarter, because defend- 
ant's son, who was his gênerai manager, figured out one-quarter as 
a fair allowance attributable to the nursing bottle business. 

We agrée with the District Judge that the "loose business methods 
of an infringer cannot be used by him as a shield * * * to de- 
feat the recovery of profits actually made by the infringer"; but the 
question is always one of the probative value of the testimony. Many 
small merchants do not keep elaborate sets of books pursuant to the 
teachings of the modem accountant or the much talked of efficiency 
engineer, and, because of limited facilities, do not and probably cannot 
work out accurate calculations of compHcated overhead problems. 
But, if the évidence of a spécifie and separable item o^ expenditure 
is satisfactory, and, in a case like this, a figure named undoubtedly rep- 
resents the minimum, then the mère failure to keep books cannot de- 
prive a défendant of the right to an appropriate crédit for expenses, 
within the principle of Rubber Co. v. Goodyear, 9 Wall. 788, 19 L. Ed. 
566, and there is nothing in Westinghouse Co. v. Wagner Mfg. Co., 225 
U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653, to 
the contrary. 

Had the District Court doubted the truthfulness of the Marks testi- 
mony that he spent some of his time in this business, we should hâve 
hesitated to disturb this item; but the court said, "He [Marks] un- 
doubtedly was occupied during part of his trip in selling nursing bot- 
tles and nipples," and the master said precisely the same. 

We conclude, therefore, that the interlocutory decree should be modi- 
fied by dismissing the bill as to the second patent, and that the final 
decree should be modified by deducting from $2,826.26 the sum of $1,- 
162.50, leaving a balance of $1,663.76, with interest from November 10, 
1914, to December 6, 1915, the date of the entry of the final decree. As 
neither party bas been entirely successful, there will be half costs in this 
court and in the District Court, and the final decree will be f urther mod- 
ified accordingly. When the correct amount of principal, interest, and 
costs shall hâve been ascertained as of Efecember 6, 1915, such amount 
will bear interest from December 6, 1915. 
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BROWN PORTABLE ELEVATOR CO. v. INTERIOE WAREHOUSE CO. 

(District Court, D. Oregon. August 7, 1916.) 

No. 6872. 

1. Patents i®=>74 — Pbevious Abt. 

A iiatentee is chargeable with Knowledge of ail pre-existlng devices 
which go to the establishment of the prior art that may pertain in any 
degree to his device. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 65; Dec. Dig. 
®=>74.] 

2. Patents (S=>328 — Validity — Anticipation. 

Patent No. 668,971, for a portable elevator, comprising a frame haviug 
an adjustable top portion adapted to be raised and lowered to permit 
the elevator to pass obstructions, which was equipped with vertical slde 
pièces longitudinally slotted for the réception of bolts for securing the 
top section at the desired adjustment, held, in view of the prior art, 
not to show invention ; the only addition to the art being the raisiug of 
the frame by the use of bolts, which is not a patentable invention. 

3. Patents <©=>112(3) — Issuanoe — Pkesumptions. 

A patent regularly and duly issued is évidence of invention and patent- 
ability. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 164; Dec. Dig. 
<S=>112(3).] 

In Equity. Suit by the Brown Portable Elevator Company, a cor- 
poration, against the Interior Warehouse Company, a corporation. Bill 
dismissed. 

W. R. Litzenberg, of Portland, Or., for plaintifï. 
Robert R. Rankin and Jos. E. Atkins, both of Portland, Or., and 
D. N. Mackay, of Condon, Or., for défendant. 

WOEVERTON, District Judge. This is a suit to enjoin infringe- 
ment of a patent, being for a portable warehouse elevator, numbered 
668,971, and issued February 26, 1901. One Eugène Brown is the 
inventor, and the plaintifï is the présent owner, having derived title 
from Brown. At the trial plaintifï was required to prove title, but 
controversy as to ownership was subsequently abandoned. 

The infringement is predicated on claims 1 and 4 of the patent. 
Thèse claims are as f ollows : 

1. A portable elevator comprising a frame having an adjustable top por- 
tion adapted to be raised and lowered to permit the elevator to pass obstruc- 
tions, a sheave or puUey niounted on the top portion of the said frame, a 
pivoted frame mounted on the said frame and provided with an endless car- 
rier, and a hoisting rope or cable passing over the said sheave or pulley and 
connected with the pivoted frame, substantially as described. 

4. In an apparatus of the class described, the comblnatlon of a support- 
Ing-frame haviug a vertically-adjustable top portion adapted to be raised and 
lowered to permit the elevator to pass obstructions, a pivoted frame having 
an elevator or carrier, and hoisting mechanism adjustably Connecting the piv- 
oted frame with the vertically-adjustable portion of the supporting-frame, 
substantially as and for the purpose described. 

The contrivance, so far as it is necessary for the présent inquiry, 
may be briefly described as a main frame or base, composed of a hori- 

£=3For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexée 
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zontal portion and a vertical rear portion supported by inclined braces, 
and provided with an adjustable top adapted to be raised and lowered 
to enable the elevator to be adjusted to the desired height and permit 
the same to pass under beams or other elevated obstructions. The base 
is mounted on casters or wheels and composed of longitudinal side 
pièces and suitable Connecting crosspieces, and is provided at the back 
with a platform, upon which is mounted an engine for operating the 
endless carrier of the elevator. The vertical rear portion at its upper 
part is composed of vertical side pièces longitudinally slotted for the 
réception of bolts or suitable fastening device for securing the top 
or section at the desired ad justment, which side pièces are connected 
by a horizontal pièce at the top. On this pièce are secured brackets, 
on which are mounted pulleys or sheaves. Through thèse pulleys are 
operated hoisting ropes for hoisting or lowering the outer or upper 
end of the elevator. The elevator is pivoted on the front end of the 
main or supporting frame, the vertical position of such frame being 
at the rear. 

The elevator is operated, as stated in the spécifications, for elevat- 
ing commodities in sacks, baies, boxes, barrels, and other packages, 
by appropriate machinery. The outer or upper end of the elevator is 
hoisted and lowered as desired by means of a windlass, around which 
the ropes are wound which pass through the pulleys or sheaves at- 
tached to the upper vertical portion of the supporting frame and to 
the elevator. 

In brief, the contrivance consists of a base mounted on casters, 
with a vertical frame at the rear capable of being adjusted in height 
at its upper portion by means of slots in the frame or side pièces, and 
bolts, and provided with pulleys or sheaves attached to a cross-piece 
at the top, and of an elevator mounted or pivoted on the front end of 
the base, with its outer or upper end passing back through the verti- 
cal portion or frame, which is raised and lovi'ered by means of ropes 
attached to such outer end and passing through the sheaves and to a 
windlass attached to the vertical portion. 

The défendant has interposed and now insists upon three défenses, 
namely : Anticipation, lack of invention, and lack of patentable qual- 
ity in respect to the alleged combination of the claim. Without thèse, 
it is practically admitted that there is infringement. 

[1] In determining whether there is anticipation and lack of in- 
vention, it is essential that we enter the realm of the prior art, and 
ascertain what the state of the art was at the time of the alleged in- 
vention of the patentée. The patentée is chargeable with knowledge 
of ail pre-exising devices which go to the establishment of the prior 
art that may pertain in any degree as it respects his device. I will 
not trace the development of the prior art, and only deem it essential 
for a détermination of the cause to ref er to a couple of the many pat- 
ents that hâve been put into the record for showing the state of the 
art. 

[2] As long ago as February 23, 1886, a patent numbered 336,771 
was issued to J. F. Warner and F. Cook for a hay-stacker, which 
comprised in its éléments every élément of the plaintiff's device ex- 
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cept the élément of adjustability of the vertical portion thereof. I 
refer to the top that is adapted to be raised and lowered by means of 
the slots and bolts. It has the base on casters and wheels, the vertical 
frame at the rear held in place by a brace, the elevator pivoted to the 
base in front, and raised and lowered in the rear by means of a rope 
or cord passing over a pulley attached to the upper part of the verti- 
cal portion and running down to a drum operated by a windlass. The 
functions performed by the device are in ail respects the same, barring 
the adjustability of the rear portion, as above defined as those to be 
performed by Ûie plaintiff's machine, except that the one is used as a 
hay-stacker and the other is designed, as alleged, to be used for elevat- 
ing commodities in sacks, baies, boxes, barrels, and the like, if this 
constitutes a distinction. 

The next device I mention is for a straw-stacker, patented by R. S. 
Arbogast, March 12, 1889, bearing number 399,312. This device is 
provided with the means of adjusting the height of the vertical por- 
tion ; that is to say, the vertical portion is susceptible of being raised 
and lowered. The manner of adjustment is quite différent from that 
of the plaintiff's device, but the means of adjustment are there. The 
idea is there. The adjustment is so arranged that when the vertical 
portion is raised and lowered it opérâtes also, and automatically, to 
raise and lower the outer end of the elevator in the same way as 
the alleged infringing device, so that, in reality, the machine may be 
lowered to pass obstructions, as well as the plaintiff's device, and in 
somewhat the same way. The only other distinction which concerns 
the présent case between the Arbogast device and this is that the lower 
end of the elevator is not in reality pivoted directly to the base, but 
is suspended above it, and may be said to be mounted upon it, con- 
sidering the manner in which it is maintained with référence thereto. 
In construction, the real différence in the two machines, that is, so 
far as material hère, is the manner of adjusting the height of the 
vertical portion. In the plaintiff's machine, this adjustment is ac- 
complished by means of slots and bolts ; and in the Arbogast machine 
it is donc automatically as the outer end of the elevator is raised and 
lowered. 

The prior art, it must be conceded, brings invention so very close 
to plaintiff's device as to leave but the one inquiry, and that is, whether 
the plaintiff's predecessor exercised inventive faculty or power when 
he conceived the manner of raising and lowering the height of the 
vertical portion of his machine by means of slots and bolts, and ap- 
plied it to a portable warehouse elevator. The art of attaching two 
pièces of boards or timbers together by means of slots and bolts is 
manif estly so simple as not to require the exercise of inventive faculty ; 
and to make them so adjustable requires no greater ingenuity. If, 
however, there be any doubt about this, I need only observe that it 
has been used so many times in application in mechanics that it has 
assuredly become a part of the prior art. 

But is it invention to attach the device to a portable warehouse 
elevator, when the prior art shows that the vertical portion of a straw- 
stacker was adapted to being raised and lowered in height by another 



652 234 FEDERAL REPORTER 

means? It is hardly conceivable that the function of elevating straw 
or hay in the field is différent from that of elevating commodities in 
sacks, baies, and boxes in a warehouse. The function would surely 
be the same whether hay or straw in baies was elevated in the field 
or in a barn or in a warehouse. The coïncident that the hay or straw 
was loose and not baled could make no différence in the art of raising 
the same to a higher level by an endless chain elevator. The machines 
might require différent adaptability in other respects for handling the 
différent commodities, but the function performed in the process of 
elevating is the same, and cannot be otherwise. The question is there- 
fore ultimately resolved to whether it required inventive genius to pro- 
vide plaintiff's device with the spécifie means devised for raising and 
lowering the vertical portion, so as to enable the elevator to pass 
obstructions. The question thus resolved is answered by undoubted 
authority against the contention of plaintiff. Such an application of 
the known device of slots and bolts does not arise to the dignity of 
invention. This is very well illustrated by the case of Mast, Foos & 
Co. V. Stover Mfg. Co., 177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 
856. The case is so nearly analogous on principle that I will not take 
time to analyze it. The court there, in speaking through Mr. Justice 
Brown, has this to say : 

"Slartiu, therefore, discovered no new finictlou ; aiid lie created no new 
situation, except in tlie limited sensé that he first applied an internai gear- 
ing to the old Mast-Foos mill, which was practlcally Identical wlth the Mar- 
tin patent, e.xcept in the use of an internai gearing. He invented no new de- 
vice ; he used it for no new purpose ; he applied it ta no new machine. AU 
he did was to apply it to a new purpose in a machine where it liad not be- 
fore lieen used for that purpose. The resuit may hâve added to the efflciency 
and popularity of the earlier device, although to what extent is open to very 
considérable doubt. In our opinion this transfer does not rise to the dignity 
of invention. We ropeat what we sald in l'otts v. Creager, 155 U. S. 597, 
(SOS [15 Sup. Ct. 194, 198 (.^9 L. Ed. 275)]: 'If the new use be so nearly anal- 
ogous to the former one that the appllcability of the device to its new use 
would occur to a person of ordinary mechanical skill, it is only a case of dou- 
ble use.' ïhe Une between invention and mechanical skill is often an ex- 
ceedingly dlflicult eue to draw ; but in view of the state of the art as hereto- 
fore shown, we cannot say that the application of this old device to a use 
which was only new in the particular maciiine to which it was applied, was 
anything more than would hâve been suggested to an intelligent mechanlc, 
who had before liim the patents to which we liave called attention. While it 
is entirely true that tlie fact that this change had not occurred to any me- 
chanlc famillar with windmllls is évidence of something more than mechani- 
cal skill in the person who did discover it, it is probable that no one of thèse 
was fully aware of the state of the art and the prior déviées; but, as before 
stated, in determiuing the question of invention, we must présume the pat- 
entée was fully Infonned of everything which preceded him, whether such 
were the actual fact or not." 

In further support of this view, see Penn. Railroad v. Locomotive 
Truck Co., 110 U. S. 490, 4 Sup. Ct. 220, 28 L. Ed. 222; Burt v. 
Evory, 133 U. S. 349, 10 Sup. Ct. 394, 33 L. Ed. 647 ; St. Germain v. 
Brunswick, 135 U. S. 227, 10 Sup. Ct. 822, 34 L. Ed. 122; Ansonia 
Co. V. Electrical Supply Co., 144 U. S- H, 12 Sup. Ct. 601, 36 E. Ed. 
1327; Lovell Mfg. Co. v. Cary, 147 U. S. 623, 13 Sup. Ct. 472, 37 
L. Ed. 307; Grant v. Walter, 148 U. S. 547, 13 Sup. Ct. 699, 37 L. 
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Ed. 552; Smyth Mfg. Co. v. Sheridan, 149 Fed. 208, 79 C. C. A. 166; 
Campbell v. Mangle, 194 Fed. 110, 114 C. C. A. 188. 

This conclusion results in rendering plaintiff's patent nugatory in 
so far as it affects defendant's device. 

[3] I am aware of the rule that a patent regularly and duly issued is 
primary évidence of invention and patentability. But, having this rule 
in mind, it so clearly appears that plaintiff's device, in the light of the 
prior art, is without the apphcation of inventive faculty that I am 
irresistibly impelled to the conclusion reached. 

The bill of complaint will therefore be dismissed, with costs to the 
défendant. 



INDIVIDTJAL DRINKING CUP CO. v. PUBLIC SERVICE CUP CO. 

(District Court, E. D. New York. July 11, 1916.) 

1. Patents <S==>308, 326(4)^Infringement — Violation or Injunction. 

In an Infringement suit wliere défendant is found to hâve infringed 
the patent, complainant, having been granted an Injunction, may, before 
final decree, move that it be extended so as to include a new device, or a 
changed device within the claims of the patent as found by the court, and 
where the device is in use by défendant during the pendency of the ac- 
tion, or after décision, but before the hearing on the référence, the 
master may consider what acts constitute an infringement, and this may 
involve comparison of structures to see if changes are merely colorable, 
but it is Improper to bring a new device into the case by contempt pro- 
ceedings. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 504-506, 615-619; 
Dec. Dig. ®=a308, 326(4).] 

2. Patents i©=>308 — Infeingement Suits — Rehearing. 

In an infringement suit, where complainant moved to extend the In- 
junction to a new device clalmed to infringe the patent, défendant can- 
not, without any assertion of proper ground, be granted a rehearing of 
the whole case on the questions of the validity of the patent and infringe- 
ment. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 504^506; Dec. 
Dig. ®=j308.] 

3. Patents <g=>308 — Infringement — Injunctions — Motio:n to Extend. 

In an infringement suit, complainant was granted an injunction, and 
after the discontinuance of an independent suit to enjoin the manufacture 
of a second device, vrhlch complainant contended also infringed, it moved to 
extend the injunction to include such device. That device was on the 
market, and actually in complainant' s possession, before the décision of 
the case. Défendant contended that such device was not an infringement ; 
the claims of the patent being liniited by the prior art and a subséquent 
patent. Held, that as défendant was entitled to its day in court, and 
as such matters could not be decided on a motion to extend the injunction, 
there being no ground shown for a rehearing of the case the motion to 
extend the injunction should, in the discrétion of the court properly be 
denied, and complainant required to protect its rights by an independent 
suit. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 504-506; Dec. 
Dig. <S=>308.] 

In Equity. Suit by the Individual Drinking Cup Company against 
the Public Service Cup Company. On motion by complainant to 

Ê=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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extend the injunction already granted to another device manufactured 
by défendant. Motion denied. 
See, also, 226 Fed. 465. 

Clifford E.. Dunn, of New York City, for plaintifï. 
Briesen & Schrenk, of New York City (Hans v. Briesen, of New 
York City, of counsel), for défendant. 

CHATFIELD, District Judge. This action was brought upon pat- 
ent No. 1,081,508, granted to Lawrence W. Luellen, for a device to 
store and furnish sanitary drinking ciips, either in connection with 
a coin mechanism, or a liquid supplying mechanism, or both, or neither. 
Af ter careful considération the patent was held valid and infringed by 
a device of the same gênerai character. The interlocutory decree was 
entered on the 30th day of July, 1915. A second action was instituted, 
upon patent No. 1,043,854, which shows merely a réceptacle for a nest 
of cups, with a constricted opening of a certain sort, to allow access 
to but one cup at a time. A preliminary injunction was granted there- 
in, in this court, against the défendant upon the 30th day of March, 
1915. 

[1] Subsequently the plaintifï brought a third action against the 
défendant, upon the original patent No. 1,081,508, charging infringe- 
ment by the device now under considération, while at the same time 
proceeding with the référence before a master, upon the decree in 
the first suit. Subsequently the independent action was discontinued, 
and the plaintifï sought to include the use of the device charged as 
infringement therein, in the accounting before the master in the fîrst 
action. Upon objection, the master excluded this testimony, where- 
upon the plaintiff now brings the motion to extend the injunction 
already granted to the device used by the défendant in its présent 
form. This consists of a réceptacle for the nest of cups, which is sus- 
pended by two flanges (on opposite sides of the opening through which 
the cups fall) connected with a rod terminating in a pushbutton at the 
front of the casing. When this button is pressed against the spring 
which holds it in place, the flanges are displaced from under the lower 
cup in the case, but at the same time two other wedge-shaped flanges 
pass between the rim of the lower cup and that of the cup next 
above, thus forcibly separating the lower cup so that it may fall through 
the opening, and holding up the balance of the stack. 

The defendant's device is within the language of certain claims of 
the patent originally held valid. But the défendant now seeks to in- 
troduce many patents, some of which were cited in the answer in the 
original action as anticipations, some of which were merely referred 
to as a part of the prior art upon that trial, and some of which hâve 
not before been discussed in connection with this litigation. In addi- 
tion, the défendant seeks to go into the art from the standpoint of 
such patents as that of Flatau, No. 1,091,921, which upùn the previous 
record were considered as improvement patents, but which the de- 
fendant now urges are not covered by even the broad claims of the 
patent in suit. 



INDIVIDUAL DRINKING CUP CO. V. PUBLIC SERVICE CUP CO. 655 

It may be assumed that the new device could not, under the circum- 
stances, hâve been broUght into this case by contempt proceedings. 
Crown Cork & Seal Co. v. American Cork Specialty Co., 211 Fed. 
650, 128 C. C. A. 154. In Westinghouse Air Brake Co. v. Christensen 
Engineering Co. (C. C.) 126 Fed. 764, and in California Artificial 
Stone Paving Co. v. Molitor, 113 U. S. 609, 5 Sup. Ct. 618, 28 L. Ed. 
1106, it was held that after final decree, a new action was necessary 
unless the change in the form of device was merely colorable. In 
Sundh Electric Co. v. General Electric Go. (D. C.) 217 Fed. 583, the 
practice was upheld of bringing on a motion for supplementary inter- 
locutory decree to extend the injunction. 

It may be considered, therefore, that the practice is established that 
before final decree, application on motion may be made to include a 
new device, or a changed device, within the claims of the patent as 
found by the court. Where the device is in use by the défendant dur- 
ing the pendency of the action,- or after décision but before the hear- 
ing upon the référence, the master may consider what acts constitute 
an infringement, and this may involve comparison of structures to see 
if changes are merely colorable. Brown Bag-Filling Mach. Go. v. 
Drohen (C. C.) 171 Fed. 438; Hoe v. Scott (G. G.) 87 Fed. 220; L. 
S. Starrett Co. v. Brown & Sharpe Mfg. Co., 208 Fed. 887, 126 C. C. 
A. 47. But in the latter case, a device was under considération before 
the master, which was placed upon the market after the filing of the 
bill. The question under considération was a change or modifica- 
tion from the device held infringed in the decree. As to this the 
court said that the défendant was entitled to a day in court, but that 
this could be had before the master. 

[2, 3] In this case the défendant did not présent before the master, 
and is not urging before the court, that the device now complained of 
is so changed from the similar portions of the structure held to be an 
infringement as to escape inclusion in the injunction and decree, if 
the broad claims of this patent are given the same meaning which it 
appeared upon the previous record they should hâve been given. He 
contends, however, that he is entitled to raise the issue of validity, 
and to limit the construction of thèse claims by practically a rehearing 
of the case in thèse respects, and by what amounts to an amendment of 
the answer, so as to set up an entirely new prior art and list of anticipa- 
tions. The parties are the same, the défendant bas not applied for 
a rehearing upon newly discovered évidence, nor does he contend that 
he did not properly bave bis day in court upon thèse issues. So far as 
he is concerned, the meaning of the claims and the question of theii 
validity, based upon the prior art, is settled by the interlocutory decree 
which has already been entered. In this respect, therefore, the de- 
fendant's position is untenable, and he cannot ask the court to review 
its own décision, in the light of such matters as the défendant may now 
wish to présent to the court under the guidance of a new attorney in 
the case. In so far, therefore, as the défendant seeks to raise any 
issue (except that of infringement through identity of the présent de- 
vice with that held to be an infringement on the trial) the motion 
could be granted. Under ordinary circumstances, it must also be held 
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that the question of identity should hâve been passed upon by the mas- 
ter upon the merits, and it would be referred back to him for that 
purpose, except for other considérations entering into the présent 
case. 

It appears that the new device which the plaintiff now seeks to bring 
in as an infringement was upon the market and was actually in the 
plaintiff's hands before the décision of this case. It is a différent de- 
vice as a whole than the patent in suit. It appears, as has been stated, 
that it may involve in certain ways the other patent taken out by the 
plaintiff, and which the défendant allèges contradicts the broad scope 
now claimed by the plaintiff for the patent in suit. At any time when 
the plaintiff sought a finding by the court upon the charge of infringe- 
ment by this particular device, the défendant was entitled to a day in 
court upon such issues as could be properly presented for the court's 
considération under the plaintiff's charge of infringement. 

If a new action, charging infringement by an entirely différent style 
of cup distributor, is brought under the broad claims of the patent in 
suit, and if the plaintiff claims that as between it and the défendant, 
the issue has been adjudicated by the decree with respect to thèse broad 
claims, then the court will be compelled to décide upon a full hearing 
hovv far the validity of the broad claims of the patent has been settled 
by considération of those broad claims in their application to the cup 
dispenser involved in the previous action. 

The court cannot take back, modify, or explain a previous finding of 
validity, which was correct upon the prior record ; nor can the court, 
as between the same parties and in the same action, and in the absence 
of proper newly discovered évidence, retry the same issue, as to an 
exhibit alleged to be an infringement (which was in the possession of 
the plaintiff prior to the entry of the interlocutory decree, but which 
was in effect disregarded by the plaintiff until the independent action 
was started and discontinued), and thus allow the plaintiff to retrace 
its steps so as to throw upon the court the responsibility of deciding 
what the court's decree would hâve been, in case the présent structure 
had been on trial, in case the défendant had pleaded ail the matters 
which it now seeks to allège, or in case it had defaulted, as to proof 
of part, in so doing. 

The only sure way to dispose of thèse matters on the merits is to 
deny the présent application, which it is believed is within the dis- 
crétion of the court, without thereby deciding in any way any of the 
issues that might be presented in a new action based upon the présent 
form of structure. If the plaintiff thereby loses anything from the 
effect of the plea of res adjudicata, it will at least be after a full 
hearing, and if the plaintiff's position should be sustained upon that 
trial, tîien the défendant will hâve had its day in court. 
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WAEREN BROS. CO. v. EVANS. 
(District Court, E. D. Pennsylvania. June 17, 1916.) 

1. Courts iS=>96(1) — Précédents— Pedeeal Courts. 

A District Court will follow décisions of tlie Circuit Court of Appeals 
sitting for otlier districts, where ttie Circuit Court of Appeals for Its own 
district lias not decided the matter ; sueh décisions, vvhile not res adju- 
dlcata, constituting prior précédents. 

[Ed. Kote.— For other cases, see Courts, Cent. Dig. §§ 325, 327, 334; 
Dec. Dig. <g=>96(l).] 

2. Patents ®=358 — Presumption — Invention. 

In considering the défense of anticipation, it is presuuied that tlie 
patentée was tlie flrst inventer, and défendant, asserting anticipation, 
lias the burden of proof. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 75 ; Dec. Dig. 

3. Patents ©=58— Anticipation— Prior Art and Patents. 

A subséquent produeer of an article already produced is presumed to 
hâve lînowledge of the state of the prior art, as vvell as publications and 
prior patents. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 75 ; Dec. Dig. ©=> 
58.] 

4. Patents <S='328— Anticipation— Wiiat Constitutes. 

The Warren patent, No. 727,505, for bltullthic pavement, eonsistiug of 
stone of varylng sizes, thus fllllng ail of the interstices, and the whole 
being held together by soine Mnder as pltch, was not antlcipated because a 
portion of an asphalt pavement in front of the property of an owner, 
who objected to asphalt and demanded stone, resenibled it, the stone in 
varylng sizes having heen duniped at that portion vvithout any design or 
purpose, and the asphalt forming a binder. 

In Equity. Suit by the Warren Bros. Company against W. C. 
Evans. Sur final hearing on filing hearing on bill, answer, and proofs. 
Decree for complainant. 

Edward G. McCollin, of Philadelphia, Pa., and James M. Head 
and W. K. Richardson, both of Boston, Mass., for plaintiff. 

Walter Biddle Saul and Cornélius D. Ehret, both of Philadelphia, 
Pa., for défendant. 

DICKINSON, District Judge. Due to the interesting subject-mat- 
ter of this controversy, or to its admirable présentation by counsel, or 
doubtless to both, it is with a feeling almost of regret that we accept 
the compulsion to take the excluding view of it which we hâve taken. 
The case in its formai features is the ordinary one of the claim of a 
proprietary right in a product based upon the issue of letters patent 
and a déniai of their validity. The patent bears the number 727,505, 
was issued for the claimed invention of Frederick John Warren, and 
now belongs to the plaintiff by assignment. The invention is based 
upon the discovery or récognition of a fact which, however familiar 
it may be to the initiated, seems so startling to the uninformed mind 
that there is a hésitation in its statement for fear of misconception. 
The fact, however, as we understand it, is this : If a delimited space be 
occupied, as nearly as may be, by broken material of a uniform unit 

Ês^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
234 F.— 42 
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size of the parts of which it is ina4e up, the proportion of the total 
volume of the space which will be void or unoccupied by the material 
will be about the same, rio matter what'thë size of the unit parts. If it 
is desired to relatively reduce the voids, this resuit is accomplished, not 
by reducing the size of the unit parts (still retaining their uniformity), 
but by varying the sizes of the parts. The desired condition of a road 
when perfected is that the material of which it is composed should 
présent the f eature of a solid mass, in that the whole road, space should 
be free from voids. Time and use direct their efforts toward bringing 
this about, and would eventually accomplish this resuit were it not for 
the f aster working disrupting influences of water, frost, and the dis- 
placing pressure of heavy travel. This solidity must, in conséquence, 
be produced bef ore the road is used. The idéal construction is then 
the mosaic. The large voids between the large units to be filled as 
nearly as may be with units as large as the space will accommodate 
and to repeat thîs down to the smallest units, and then to cément the 
whole by a binder, so that you hâve a road unit made up of solid 
material. The vital éléments of the défense presented require the 
claims of the patent to be so interpreted that the defendant's pavement 
can be held to not infringe or to compel an interprétation so broad as 
to open.them to the successful assertion of anticipation. 

[1] The real, at least in the sensé of the first, question involved is 
whether there is now any question which is an open one, always ex- 
cepting, 01 course, the question of infringement. There is a substan- 
tial (although not a formai) concession that the présent case is to be so 
determined. Independently of the merits of the question of the validity 
of a patent, there must come a time when that question must be deemed 
to bave been settled, whether rightly or wrongly; nevertheless, settled. 
If this be not so, rights evidenced by letters patents are no rights at 
ail. Ail which can profitably be said upon the subject of the validity 
of this patent (except upon subsequently discovered évidence of antici- 
pation) is embraced in the opinion accompanying ruhngs already made. 
That of Judge Lurton and the comments of Judge Anderson afïord a 
sufficient référence. This patent was issued May 5, 1903. Time will 
therefore soon hea! any hurt which the upholding of its validity may 
hâve done to the rights of otliers. Such validity is supported by the 
prima facie findings of the Patent Office. It has confirmation in a 
juridical expérience so extensive that a mère list of the cases in which 
it has been litigated would unduly lengthen this opinion. This ex- 
périence has embraced adjudications, not only in a number of the Dis- 
trict Courts but in the Circuit Courts of Appeals in two différent cir- 
cuits and récognition in three other circuits supplemented by considéra- 
tion in almost, if not quite, a round dozen of applications for prelim- 
inary injunctions. Out of ail of this judicial considération something 
in the nature of the establishment or déniai of some definite rights must 
hâve resulted. Wliat we find has resulted is the establishment of the 
validity of claims 5, 5, 9, and 11 of this patent beyond the reach of 
successful attack upon any grounds then litigated. Warren v. Owosso, 
166 Fed. 309, 92 C. C. A. 227; Warren v. New York, 187 Fed. 831, 
109 C. C. A. 591. 
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However free courts of différent territorial jurisdictions, having 
equal powers and of like authority (such as the appellate courts of 
the several states and Circuit Courts of Appeal), may be to accept or 
refuse guidance from each other, trial courts ordinarily do not enjoy 
and cannot, without just criticism, assert a like freedom. We deem, 
ourselves controlled by the rulings of Circuit Courts of Appeal of other 
circuits until the court of our own circuit has passed upon the same 
question. This, of course, is not because of the res adjudicata prin- 
ciple, but of comity and the acceptance of decided cases as a statement 
of what the lavv is. Because of thèse rulings there remains in this case 
only the question of infringement and the considération of any évi- 
dence of anticipation not before considered. This view places the bur- 
den of the argument, after prima facie évidence of infringement, upon 
the défendant. 

[2-4] The défense of anticipation may first be considered. The 
only new feature in this is the so-called McGovern, or more properly, 
Blake, pavement, or part of a pavement which has been found in an al- 
ley at the rear of No. 1442 Arapahoe street, in the city of Denver. The 
genesis of this pavement is worth tracing. It antedates the Warren 
patent. Parts of it bear a strong likeness, if not similitude, to the 
bitulithic pavement. In point of fact it would seem that parts of it 
could be found which would resemble almost anything. This is because 
of its origin. It cannot be said to hâve been made by McGovern, who 
had nothing to do with its actual construction, nor by Blake, who did 
hâve something to do with it. It would be more correct to say that it 
made itself. It came into existence after this fashion: A pavement 
there could be laid only at the instance of abutting property owners. 
McGovern was one of them. AU the others wanted, or were at least 
persuaded to accept, an asphalt pavement. McGovern insisted upon 
having stone. Doubtless what he had in mind was a cobble stone or 
Belgian block pavement. The resuit of his attitude was that an asphalt 
pavement was laid, except opposite his property. To meet his views, 
or appease his opposition, Blake, who was city contractor had stone 
dumped there. The broken stone was of ail sizes. The material used 
in the paved part of the street supplied the necessary binder. It is 
now found that in places the mixture was such as to show a very fair 
counterpart of the Warren pavement. In other places the accidentai 
mixture was différent. Can this be said to be such an anticipating as 
to def eat the patent ? Something of the same question arose in the for- 
mer cases with respect to other pavements. It was met with the ob- 
servation that if "somebody had in fact made the (Warren) composi- 
tion before he did, this does not necessarily defeat his patent." 

In considering anticipation défenses (prior use or prior invention) 
we start with the presumption that the patentée is the first inventor. 
This must be overcome, and by that measure of proof which the law 
requires. The effect given to prior use, prior invention, prior publica- 
tion, prior patents, is based upon essentially the same thought — the 
déniai of the claimed invention. There are two thoughts in the statu- 
tory meaning of invention. One is the idea of originality, either of 
discovery or of création ; the other, the idea of priority or of novelty. 
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Each of two or more persons may independently discover or invent 
something. Each is an inventer. One, however, was prier in time. 
The accomplishment of the second man lacks novelty. The policy 
behind the patent laws is apphed in view also of two things : One is 
to encourage invention and stimulate effort by recognizing and reward- 
ing merit; the other is to be just to the other inventors and to the 
public. Neither the first inventer nor the public will hâve taken from 
them what is already theirs for the benefit of one who, however deserv- 
ing as an inventer, has added nothing to the public possessions. There 
is also a secondary policy eperating as a rule of évidence. It is pur- 
suing a Sound and indeed a necessary policy to assume the second pro- 
ducer knew of and had the aid of such knowledge of prier use, prier 
disclesures in publications, and prior patents; in other words, he is 
held to a knowledge of the prior art. The principle is clear enough, 
but when it cemes to be applied in instances ef prier use, or prier 
invention, common knowledge of human nature, or a very limited ex- 
périence, will cenvince us of the necessity for extrême care in its ap- 
plication. Hence the rule requiring a high standard of proof to ever- 
come the prima facie rights ef a patentée. There is no suggestion ef 
actual purloinment ef ideas. There is no confîicting claim ef another 
inventer. The real question hère is whether the claimed discovery of 
Warren was already part of the pubhc possessions. A very practical 
touchstone may be supplied in this test. A useful road can be made 
according te the Warren formulse. It is the preduct, however, to 
which he makes claim and not the process. If, therefor, some one had 
previeusly produced the preduct, it had thereby become a public pos- 
session and it will not be taken frem the public to be given te War- 
ren. The quality of stability is one of the things which gives value to 
a road. The previeusly produced road (in common with the Warren 
road) possesses this quality. It is ef no importance whether the maker 
of the road understoed or could give a statement of tlie "why" ef this 
resuit, or had an appréciation of the principles of its construction. 
Road making is an art as well as a science. If McGevern or Blake 
had produced the Warren pavement befere Warren did, there was 
ne novelty in the Warren product. This point ef the argument for 
défendant is clearly presented and driven home. Let us go te the ex- 
trême verge en the other side. 

The practice of the art ef road making was limited to a mixture 
of pitch and sand or une stone, the small units of which were ef a 
uniform size. Without theught or intention on the part ef any one, 
stone material of varying sizes had been dumped in semé place, to- 
gether with some pitch. The mixture happened to be in such propor- 
tions of stone of différent sizes and of pitch as that the resuit was the 
same as the material of the présent bitulithic road. Subsequently some 
one discovered the présent methed of producing this material, and was 
awarded a patent on bis preduct. If the first dump heap was feund, 
would its existence defeat the patent as an anticipation? Would it 
make any différence if the dump heap further happened to be wlthin 
the limits ef a road? Betvc'een thèse two extrêmes is te be feund the 
line which séparâtes what is from what is net an anticipation. An- 
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ticipation is essentially a fact to be found. We do not think the ex- 
istence of an isolated product, blindly produced, and unrecognized for 
what it really was, never reproduced, and in that sensé abandoned to 
oblivion, is sufficient, merely because of its résurrection, to defeat, a 
patent. It would be inaccurate to call it "an abandoned experiment," 
because tliat would give it a merit which could not be claimed for it. 
It is found not to be an anticipation because there is, in such an in- 
stance of production and use, no prior use of this product. 

If the plaintiff was relying upon a process and not a product claim, 
the défense of noninfringement would be hard to meet. As against 
a product claim the défense is as hard to allow without a déniai of ail 
right in the plaintiff. The differentiation which the state highway of- 
ficiais make is impressive at first blush, but, to use a coUoquial expres- 
sion, "gets us nowhere," because its statement of the différent modes of 
road construction is no déniai of the further statement that the product 
of the third may be an infringement of a product patent owned by the 
users of the first. 

If it were not for the adjudications referred to, we might readily 
yield to the persuasiveness of the very able counsel for défendant, 
and be convinced by the forceful argument addressed to us, but we 
hâve not been able to see how we can follow him without refusing to 
follow the courts by which this patent has been held valid. For this 
reason the bill of the plaintiff is sustained, and the usual form of de- 
cree in favor of the plaintiff, with costs, may be submitted. 
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(District Court, W. D. Washington, N. D. Marcli 1, 1915.) 

No. 27. 

Patents (©=»328 — Construction — Anticipation — Invention. 

Patent No. 727,597, for an autouiatio watering device for chicliens, 
eonsistlng of the combination of a .1ar or l)ottle. with the top so constructed 
that a cap may be screwed upon it, a pan with the bottoiu raised toward 
the center, and an opening througli the Inverted screw-cap, etc., held, de- 
spite the prior art, to show invention and not mère mechauieal adjust- 
ment. 

In Equity. Bill by John Mills Day against the Chas. H. Ivilly Com- 
pany, a corporation. Decree for complainant. 

E. W. Howell, of Seattle, Wash., for complainant. 
Peters & Powell, of Seattle, Wash., for défendant. 

CUSHMAN, District Judge. Complainant allèges an infringement 
by défendant of complainant's patent for a device to be used in 
watering chickens. This device is covered by letters patent No. 727,- 
597, and is described therein as follows: 

"1. In an automatic watering device, the comblnation of a Jar or bottle, 
witli the top so constructed that a cap may be screwed upon it, a pan wltli 

^=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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the bottom raised toward the center, an Inverted screw-cap lor said jar secured 
to sald pan near the ceuter of Its raised bottom, with an opening tlirough 
sald inverted screw-cap near the perimeter of the lower part of the same, sald 
opening being lower than the sldes of sald pan, so that said pan may be at- 
tached to the sald jar or bottle by means of said screw substantlally as de- 
scribed. 

"2. In an automatlc waterlng device, the combination of a jar or bottle, 
with a top so constructed that a cap may be serewed upon It, a pan with the 
bottom raised toward the center, an inverted screw-cap for said jar secured 
to said pan near the center of its raised bottom, with an opening throiigli sald 
inverted screw-cap near the perimeter of the lower part of the same, sald open- 
ing belng lower than the sldes of sald pan, so that sald pan may be attached 
to said jar or bottle by means of sald screw and a bar across underneatli 
the raised bottom of sald pan to serve as a handle, substantially as described. 

"3. In a waterlng device the combination of a pan with a screw-cap Inversely 
attached to the inslde of sald pan, with an opening in sald cap to admit of the 
passage of air and water, the sldes of said pan rislng higher than sald open- 
ing, and a jar or bottle attached to said cap. 

"4. In a waterlng device, the combination of a fruit-jar or bottle with the 
top so constructed that a cap may be secured thereto, and a pan having se- 
cured withln itself a cap so constructed as to be attached to the top of sald jar 
or bottle, with an opening in said cap at a point above the bottom of said 
pan but below the sldes of the same, substantially as described." 

The défendant admits the manufacture and sale by it of a device 
identical to that described in clainis 1 and 2. The défense made is 
that, in view of the prior state of the art, there is no such novelty 
in the article designed by complainant as to render it patentable ; that, 
if it is an improvement over what was known to the prior art and, 
more expressly, an improvement upon the device covered by letters 
patent No. 645,680, it is only such improvement as would require or- 
dinary mechanical skill to produce and is not of such an ingénions and 
novel nature as to uphold the letters patent. 

Complainant does not contend that bis patent covers the design 
of a bottle or jar set in a pan with an opening below the upper rim 
of the pan, which, when the bottle or jar is filled with water, inverted 
and placed in the pan — as the water flows out of the jar and rises 
above such opening, will be sealed and thus prevent the escape of 
further water from the jar until sufficient has been removed from 
the pan to lower the surface of the water to the opening. Such ar- 
rangement is termed a "waterseal" and is old in the art and conceded 
to be nonpatentable. 

It is the attachment of the inverted jar top in and to the bottom 
of the pan, into which top the jar may be serewed, making of the 
interior of the pan, around the inverted jar top, a réservoir into which 
the contents of the jar will flow until the opening is sealed. The ad- 
vantages of this device over what was known to the prior art are : A 
wide mouth jar, which is more easily filled and kept clean; greater 
stability on account of the screw and attachment of the jar top to the 
pan, rendering the handling of the whole more convenient; the bet- 
ter accomplishment of the primary object sought to be attained with 
greater simplicity of design and construction. 

The device covered by patent No. 645,680, instead of such an at- 
tached jar, included in its design an inverted bottle, resting by its 
vveight in a collar over the pan with a peg attached to the pan bot- 
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tom inserted loosely in the neck. The arms supporting the collar rise 
from the rim of the pan, and are therefore outside of the drinking 
fountain, or réservoir from which the chickens are expected to drink. 
Thèse arms constitute obstructions keeping the dirt in the pan and 
rendering its removal more difficult, and also making the water more 
difficult of access to the chicken and forming at times a trap for small 
chickens. 

While the accomplishment of one of the advantages pointed out in 
the présent device might be an improvement to be expected from the 
exercise of ordinary mechanical skill, the accomplishment of àll of 
them, with the simpler and obviously less cumbersome and expensive 
device, shows such ingenuity and original conception as to render the 
contrivance patentable. 

Decree may be entered in accordance with the above. 



UNITED STATES v. SIOUX CITY TERMINAL RY. CO. 

(District Court, N. D. lowa, W. D. August 11, 1916.) 

No. 106. 

Cabeiers ®=537— Caeriage of Livb Stock — Tvventt-Eight Houe Law. 

Where tlie défendant railway company received liogs to transf er from 
one carrier to another, which had been conflned for nearly 34 hours, tlie 
shipper having agreed that they might be conflned for 38 hours, and de- 
fendant's agents, owing to the indistlnctness of notations on the bill of 
lading, failed to discover that the hogs had been conflned for nearly the 
maximum period, and kept them conflned for more than the 36 hours, de- 
fendant was liable for a violation of the Twenty-Bight Hour Law (Act 
June 29, 1906, c. 3594, 34 Stat. 607 [Comp. St. 1913, §§ 8651-8654]), it ap- 
pearing that two hours would hâve been a reasonable time for it to hâve 
transferred the hogs and unloaded them ; the indistinct notation on the 
bill of lading not afCectlng defendant's liability. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dlg. .S=j37.] 

At Law. Action by the United States of America against the Sioux 
City Terminal Railway Company, to recover a penalty for violation 
of the Twenty-Eight Hour Law. Judgment for plaintifï. 

F. A. O'Connor, U. S. Atty., of New Hampton, lowa, and Seth 
Thomas, Asst. U. S. Atty., of Ft. Dodge, lowa. 

Milchrist, Scott & Pitkin, of Sioux City, lowa, for défendant. 

REED, District Judge. The cause is submitted on the pleadings and 
a stipulation of facts, which reads substantially as follows: 

That on the 8th day of January, 1915, at 12 o'clock noon, one J. 
Dimming loaded at the town of Sanders, in the state of Montana, 60 
hogs into a car of the Northern Pacific Railway Company, consigned 
to Byron Clow at South Omaha, Neb., to be carried and delivered to 
the consignée at South Omaha ; that said car left Sanders, Mont., for 
its destination at 12 o'clock noon, January 8, 1915, and was carried 

<Sc=>For other cases see same tcplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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by the Northern Pacific Railway Company, to the city of Mandan, 
N. D., and arrived there at 10 o'clock a. m. on January 9, 1915; 
that said hogs were unloaded at Mandan, and reloaded at said 
place at 6:30 o'clock p. m. mountain time on said January 9, 1915, 
and continued towards its destination, and arrived at Oakes, N. D., 
and was there transferred to the Chicago & Northwestern Railway 
Company, and transported by that company f rom that city to the city 
of Sioux City, lowa, where it arrived at about 5 o'clock a. m. January 
11, 1915, at which time said car was delivered to the défendant com- 
pany ; that the hogs were continued in the possession of the défendant 
company until the hour of 9:04 o'clock a. m. on said January llth, 
at which time they were unloaded. It is agreed that the shipper made 
a written request that the time of confinement of the hogs in ship- 
ment might be extended to 36 hours. It is further stipulated that 
late in the afternoon of January 10, 1915, the employés of the Chicago, 
St. Paul, Minneapolis & Omaha Ry. Co. (the Chicago & Northwestern 
RaiWay) telephoned to defendant's transfer office at Sioux City the 
fact that there would arrive some time during the night 16 cars of sheep 
from Montana, upon which the time limit was nearly up, but said 
nothing about the car of hogs ; that defendant's day yard clerk, just 
before going ofi^ duty at 6 o'clock p. m. on that day, notified defendant's 
night yard clerk of this information. 

That about 5 a. m. January 11, 1915, the conductor of the train 
bringing in said sheep delivered to defendant's night yard clerk way- 
bills for 30 cars ; that said clerk inspected the bills, discovering the 
billing for 16 cars of sheep, and notified the forcman of the switching 
crew of conditions; that defendant's switching crew thereupon svvitch- 
ed and unloaded said 16 cars of sheep, giving the same préférence 
over other cars, and completed unloading them within the time limit; 
that the car in question containing the 60 hogs came in on the same 
train, was located near the rear of the train, and the 16 cars oi sheep 
were located in the forward part of the train; the indorsement of 
the last loading upon the waybill in question was so dim and indistinct 
as to be scarcely noticeable; that defendant's night yard clerk did 
not notice said indorsement or discover that there was a carload of 
hogs with the time limit nearly expired, and for that reason did not 
include the same in the emergency notice given in respect to the sheep ; 
that defendant's switching crew for that reason did not attempt to 
handle said hogs out of order, but in regular order of receipt, and did 
not discover that the time limit had expired in time to hâve unloaded 
them within the time limit. 

It is further agreed that 2 hours is a reasonable period of time for 
the défendant to deliver stock from its junction with the Northwest- 
ern Railway to the Sioux City Stockyards, and for unloading the 
same. 

It thus appears that the carload of hogs in question was confined 
without being unloaded for proper food, water, and rest, from 6:30 
p. m. mountain time, January 9, 1915, until 5 a. m., January llth, 
when they were received by the défendant at Sioux City, and were thus 
confined for 34 hours and 30 minutes, or deducting 1 hour for difïer- 
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ence in time, 33 hours and 30 minutes ; soi that défendant received the 
stock 2 hours and 30 minutes before the expiration of the 36-hour 
period, and detained them without unloading until 9 :04 o'clock a. m., 
thus having the stock in its custody for a period of 4 hours and 4 
minutes. The défendant, therefore had the hogs in its custody 2 
hours and 30 minutes before the expiration of the 36-hour period, and 
detained them beyond that period for 1 hour and 34 minutes, or in 
ail 4 hours and 4 minutes after it received them, and that 2 hours 
would be a reasonable time for unloading the hogs after it received 
them at 5 o'clock a. m. 

It is also stipulated that the billing of the hogs showing the time 
they were reloaded at Mandan was so indistinct that defendant's 
employés failed to discover the time noted upon the bill. The de- 
fendant, therefore, received the stock 2 hours and 30 minutes before 
the expiration of the 36-hour period, and detained it beyond that 
period 1 hour and 34 minutes. Under the ruling in United States 
V. Sioux City Stockyards Co. (C. C), 162 Fed. 556, and St. Joseph 
Stockyards Co. v. United States, 187 Fed. 104, 110 C. C. A. 432, the 
défendant incurred the penalty for detaining this carload of hogs 
beyond the 36-hotir period without unloading them for food, water, 
and rest, and is liable for such penalty. 

The indistinct notation upon the bill of lading of the time the stock 
was last reloaded at Mandan is not, of course, a défense to the ac- 
tion, and it can only be considered, if at ail, in mitigation, and it may 
be doubtful under the facts stipulated if it ought to be so considered; 
for employés of Interstate railways must not detain live stock in trans- 
portation from one state to another beyond the 28 or 36 hour period, 
except as provided in the 28-hour law. 

The plaintifif is entitled to recover of the défendant $100, and costs, 
and judgment is accordingly ordered therefor. 



In re FRANK. 
(District Court, E. D. Penusylvania. June 23, 1916.) 

No. 5039. 

Bankeuptcy ig=>84 — Pétition — Vehification. 

Under Bankr. Act July 1, 1898, e. 511, § 18c, 30 Stat. 551 (Comp. St. 
1913, § 9602), declaring that ail pleadliigs setting up matterg of fact sliall 
be vérifiée! under oatli, an involuntary pétition in bankruptcy cannot tie 
amended, wliere the petitloning ereditors linew nothlng of the alleged 
acts of bankruptcy, and the pétition was not sworn to before a notary, 
although it bore a notary's certlfieate, for, as there was no vérification 
of the pétition, but only a falsification, there was nothing to aniend. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 126-129 ; Dec. 
Dig. €=384.] 

In Bankruptcy. In the matter of the bankruptcy of Charles Frank. 
Application by petitioning ereditors for leave to amend. Application 
denied. 

ÊssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Jacob I. Weinstein, Fox & Rothschild and Joseph Sternberger, ail 
of Philadelphia, Pa., for petitioning creditors. 

Clinton A. Sowers, of Philadelphia, Pa., foralleged bankrupt. 

THOMPSON, District Judge. At the trial upon the issue of the 
bankruptcy of Charles Frank, the three subscribers to the creditor's 
pétition were called, and from their sworn testimony it appeared that, 
at the time they respectively signed the pétition, they had no knowl- 
edge of any of the acts of bankruptcy alleged therein, and that they 
did not make oath to the pétition bef ore the notary public who at- 
tached his jurât thereto. Upon this state of facts, the pétition was 
dismissed because it did not meet the requirements of section 18c of 
the Bankruptcy Act, providing that: 

"AU pleadings settlng up matters of fact shall be verifled under oatli." 

The dépositions of the three subscribers are now presented in sup- 
port of a pétition to permit the filing nunc pro tune, as of November 
20, 1915, of an amended pétition in bankruptcy, reciting the same 
facts as those recited in the pétition filed on that date, and properly 
verified by the petitioning creditors. There is no pretense upon the 
part of any of them that they swore to the pétition in bankruptcy 
before the notary public, who solemnly certified under his officiai 
seal that they had appeared and made oath before liim, but they now 
swear to knowledge of the alleged acts of bankruptcy. In so far as 
the facts now sworn to are contradictory to those deliberately, freely, 
and voluntarily testified to under oath by the déponents in court, their 
dépositions cannot be considered. It appears from the dépositions 
that the petitioners in this case hâve been accustomed to having affi- 
davits in bankruptcy proceedings taken in this manner. It is to be 
hoped that such a practice is not gênerai among creditors in bank- 
ruptcy proceedings. But it is urged by counsel that: 

"Wliile in tlieory the taking of an oath out of court is accompanied witli a 
certain degree of formality, in fact mueh of that formallty is custoniarily dis- 
pensed with." 

If that means that the practice which was follovved in this case is 
that customarily followed, and that the appearance of the affiant, to 
a pleading to be filed in court, before an officer whO' certifies that 
an oath has been taken before him, is a mère formality, which is cus- 
tomarily dispensed with, it is sufficient to say that the custom will 
hâve no récognition in this court. 

The filing of a pétition in bankruptcy is not a matter to be recklessly 
undertaken. The business, the crédit, the financial standing, the prop- 
erty and réputation of the person against whom the pétition is filed 
are at stake. The filing of the pétition is frequently followed by the 
appointment of a receiver, which results in taking away from the al- 
leged bankrupt ail of his property, closing up and ruining his business 
and destroying his crédit. Thus irréparable damage may resuit from 
an honest mistake. Stringent as the provisions of the act are, they 
do not contemplate that creditors may invoke the jurisdiction of the 
court where, without knowledge of the facts, they recklessly subscribe 
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to a pétition setting out acts of bankruptcy without even the so-called 
"formality" of having appeared before a notary public for the purpose 
of making oath to the pétition, and where the notary public falsely 
certifies that oath was made before him. Such a certificate is not a 
vérification. It is a falsification. 

There was no vérification to the pétition in this case; consequently 
there is nothing to amend. 

The pétition is dismissed. 



THE DEL NOKTE. 
(District Court, N. D. California, First Division. June 9, 1016.) 

No. 1.ÔS74. 

Shipping <©=>141(3) — Loss of Cargo— Liability of Vessel. 

Goods sliipped on a lumber steamer from a port on the const nortli to 
San Francisco under a bill ot ladinj;' cxempting the vessel from llabilit.y 
for loss from périls of the sea were waslied overboard with the deck load 
of luniber and lost durlng a storm of unusual severity. Helâ, that the 
vessel was not rendered liable for the loss because the .i^oods were stowed 
on deck instead of in the hold, where that was the gênerai cvistom of such 
vessels whieh first flUed thelr holds with lumber and stowed such nier- 
chandise as might be offlered with or on the deck load, whicli custom was 
binding on the shippers whether they knew of it or not. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 49S ; Dec. Dig. 
<S=>141(,'}).] 

In Admiralty. Suit by James L. Hansen against the steamer Dei 
Norte. Decree for respondent. 

Andros '& Hengstler and G. W. Bell, ail of San Francisco, Cal., for 
libelant. 

Titus, Creed, Jones & Dali, of San Francisco, Cal., for claimant. 

DOOLING, District Judge. Libelant shipped from Crescent City on 
the steamer Del Norte certain boxes containing books, papers, and a 
typewriter. There was issued to him a bill of lading as follows: 

"Eeeeived in good order to steamer Del Norte the following packages, con- 
tents unknown, to be delivered at H. F., dangers of fire and navigation, or any 
other accident or danger of the seas, rivers or steam navigation of w-hatever 
liind or nature soever excepted." 

The Del Norte is a lumber carrier, which makes the trip down the 
coast loaded with lumber both in the hold and on deck, and the trip 
up the coast with such gênerai cargo as it can secure. 

The boxes hère in question were stowed on top of the deck load 
of lumber and were washed overboard with the lumber in a severe 
storm. Tibelant claims that the vessel is liable: (1) Because the boxes 
were not stowed in the hold; (2) because of improper stowage on 
deck, even if the ship were permitted to stow them on the deck; and 
(3) because the storm was not an unusually severe one. But it was 
clearly established that there is and has been for years a gênerai cus- 
tom among the lumber carriers on the coast, plying between San Fran- 

<S=:3For otlier cases see same topic & KEY-KUMBER in ail Key-Numbered Dlgests & Indexes 
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cisco and the North Coast ports to fill the hold with lumber on the 
down trips, and stow such merchandise as is offered for carriage, with 
or on the lumber which is carried as a deck load. On the up trip, tliere 
being no lumber to carry, the gênerai merchandise is stowed in the 
hold. The carriage of cargo other than lumber on the down trip 
is for the convenience of the shippers, as the primary business of thèse 
vessels is to carry lumber, and the custom of stowing on deck is not 
an imreasonable one, as the other cargo is received only after the 
lumber is stowed. It may be true that libelant had no knowledge of 
this custom, but he is bound by it nevertheless. Hostetter v. Park, 
137 U. S. 30, 11 Sup. et. 1, 34 L. Ed. 568. The deck load was not 
improperly stowed, the storm was unusually severe, and the loss falls 
within the exception in the bill of lading, being due to a danger of the 
sea. 
The libel must therefore be dismissed, and it is so ordered. 



ST. LOUIS SOUTHWESTERN RY. CO. et al. T. UNITED STATES et at 

(District Court, W. D. Kentucky. Aprll 13, 1916.) 

No. 33 

1. Commerce <S=3S8— Intebstatœ Commerce Commission — Findings as to 

Reasonableness of Rates. 

AU presumptions are In favor of a flnding of the Interstate Commerce 
Commission, made in the exercise of Its especial functlons and after full 
investigation, that a rate in force is not so low as to be unremuneratlve, 
and that a proposed increase is not justifled ; but the commission cannot 
conderan a rate wlthout a flnding based on substautial évidence that it 
is unjust, unreasonable, or discriminatory. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §§ 139, 141; Dea 
Dig. <S=>S8.] 

2. Commerce <ê=97 — Interstate Commerce Commission — Revibw of Obders. 

The courts cannot interfère with a rate flxed or praetice established 
by the Interstate Commerce Commission unless it is made plainly to ap- 
pear that the orders are void as violative of the Constitution or wantlng 
in conformlty to statutory authority, or that the power of the commission 
has been arbitrarily exercised; and the duty of the court in revlewing 
tlie action of the commission is to détermine the sole question whether 
the order in the partlcular case is within such authority and is based 
upon substantlal évidence heard and considered by the commission. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 147; Dec 
Dig. <©=597.] 

8. Commerce «=>88 — Interstate Commerce Commission — Vauditt oï Obdeb 

ESTABLISHING THBOUGH RoUTK ANO JOINT RaTES. 

Petltioners operate raiiroads extending into the yellow plne lumber dis- 
trict lylng west of the Mississippi and south of the Rock Island Une from 

®=3For other case» ■«« sams toplc & KEY-NUMBER In ail Ker-Numbered Dlgests & Indexes 
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Memî)hls to litOe Eock and make a blanket rate on lumber from such 
terrltory to Cairo, 111., of 16 cents per 100 pounds, and to Paducah, Ky., 
about 40 miles east of Calro on the Ohio, of 22 cents. Tlie two citles are 
competitors In the manufacture and sale of luœber and Its products. 
None of petitloners reach Paducah wlth their own lines, but two of them 
reach Calro by Unes crosslng the Mississippi a few miles above, and the 
Paducah rate Is based on the rate to Calro wlth the local rate from there 
to Paducah added. AU of petitloners can reach both Calro and Paducah 
through Connecting Unes by way of Memphis by a shorter route, that 
to Paducah being shorter than that to Calro, but In order to do so some 
of them, especially those whose Unes reach Cairo, would hâve a much 
shorter haul on theIr own lines. The rate to Cairo Is reasonable. Beld, 
that a flndlng by the Interstate Commerce Commission that the rate to 
Paducah is unjustly dlscriminatory agalnst that point and In favor of 
Cairo was sustalned by the facts, and that an order based thereon re- 
quiring petitloners and their Connecting lines to establish through routes 
and Joint rates to Paducah not hlgher than those now charged to Calro, 
by way of Memphis or Calro In the alternative, was wlthln the powers of 
the commission. 

[Ed. Note. — For ottaer cases, see Commerce, Cent. Dlg. §§ 139, 141 ; Dec. 
Dlg. <S=>88.] 

4. Commerce ^=>88 — Inteestatk Commuece Commission — Powkb to Fix 

Und'er Interstate Commerce Act Feb. 4, 1887, c. 104, $ 15, 24 Stat. 384, 
as amended by Act June 18, 1910, c. 309, § 12, 36 Stat. 551 (Oomp. St 1913, 
I 8583), whieh authorizes the Interstate Commerce Commission to cor- 
rect unjust practices, and also provides that the commission may, after 
hearing, with or without a complalnt, establish through routes and joint 
rates, the power of the commission to establish through routes and joint 
rates does not dépend upon a findlng that ail of the carriers affccted hâve 
been gullty of unjust discrimination, but such power may be exercised 
if discrimination in fact esisted. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §§ 139, 141 ; Dec. 
Dlg. <@=88.] 

5. Commebce <©=588 — Interstate Commerce Commission — Powers. 

An order of the Interstate Commerce Commission requirlng the estab- 
lishment of a through route and joint rates is not invalid, as beyonU its 
powers, because it eompels some of the carriers alïected, whlch do not 
reach the terminal point wlth their own lines, to accept a shorter haul, 
or in the alternative to make a réduction In their rate to another Con- 
necting point which In Itself Is reasonable. 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. §§ 139, 141 ; Dec. 
Dlg. i®=»88.] 

In Equity. Pétition by the St. Louis Southwestern Railway Com- 
pany ("Cotton Belt"), the St. Louis, Iron Mountain & Southern Rail- 
way Company ("Iron Mountain"), the Chicago, Rock Island & Pacific 
Railway Company ("Rock Island"), and the Louisiana & Arkansas 
Railway Company, intervening petitioner, against the United States o£ 
America, respondent, and the Interstate Commerce Commission, inter- 
vening respondent, for an injunction and on motions by respondent 
and intervener to dismiss. Motions granted and injunction denied. 

Edward A. Haid, of St. Louis, Mo. (A. L. Burford, H. G. Herbel, 
and F. G. Wright, ail of St. Louis, Mo., W . F. Dickinson, of Chicago, 

«s>For other cases see same topic & KKY-NUMBER In an Key-Numbered Dleests i Indexei 
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liL, and Henry Moore, of Texarkana, Atk., on the brief), for peti- 
tioners and intervening petitioner. 

Blackburn Esterline, Sp. Asst. Atty, Gen., and P. B. Miller, U. S. 
Atty., of lyouisville, Ky. (Thomas L. Kibler, of Washington, D. C, on 
the brief), for the United States. 

Charles W. Needham, of Washington, D. C. (Joseph W. Folk, of 
Washington, D. C, on tlie brief), for intervening respondent Inter- 
state Commerce Commission. 

Before WARRINGTON, Circuit Judge, and EVANS and HOL- 
LISTER, District Judges. 

FER CURIAM. The controversy relates to through routes and 
joint freight rates on yellow pine and lumber in carload lots to Cairo, 
111., and Paducah, Ky., originating from the territory in L,ouisiana and 
Arkansas, bounded on the north by the line of the Rock Island from 
Memphis, Tenn., to Little Rock, Ark., including Des Arc, Ark. ; on the 
east by the Mississippi river; on the south by the Gulf of Mexico; and 
on the west by a line drawn through Kansas City, Mo., and Houston, 
Tex. — embracing a tract about 400 miles long by 300 miles wide. 

The petitioners operate west of the Mississippi river. The Cotton 
Belt and Iron Mountain extend far into the territory described, each 
having its own rails to Bird's Point on the Mississippi opposite Cairo. 
The Rock Island, extending far into this territory, may send its lum- 
ber to Cairo and to Paducah by the Iron Mountain or the Cotton Belt 
west of the river, or by delivery at Memphis to the Illinois Central, or 
the Nashville, Chattanooga & St. Louis Railway. 

There is no bridge or other présent method of crossing the Missis- 
sippi at Cairo, and the lumber is hauled across the river at Thebes, 
some 30 miles northwest of Cairo, thence to Cairo by the Iron Moun- 
tain over its own line, and by the Cotton Belt over the Chicago & 
Eastem Illinois, or Illinois Central, with which roads it has trackage 
agreements. The Louisiana & Arkansas Railway opérâtes its own 
lines far within the lumber territory in which it crosses the lines of 
the other petitioners and connects with them for this traffic. The 
Iron Mountain and Rock Island hâve their own lines to Memphis. 
From Memphis and east of the Mississippi, the line of the Illinois 
Central runs to both Cairo and Paducah ; and Memphis and Paducah 
are also connected by the line of the Nashville, Chattanooga & St. 
Louis. It appears, therefore, that the lines of none of the petitioners 
reach Paducah, whether the lumber is routed via Cairô or via Memphis. 
The Paducah rates are combination — not through joint — rates. 

Production of yellow pine in this territory is a comparatively modem 
development, the railroads gradually extending their lines south ward- 
ly as the northern market for it developed> and in the beginning es- 
tablished low rates to assist in overcoming the then préjudice against 
southern pine. When the production was extended south of the 
Arkansas river, the rate to Thebes and Cairo from that territory was 
made 13 cents per 100 pounds, and was by the railroads themselves 
made a blanket rate covering the entire territory at that time exploited. 
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As further production extended southwardly, the railroads built fur- 
ther into the territory, but the same blanket rate existed until 1899, 
when the Cairo rate was increased to 14 cents, and in 1903, to 16 
cents, at which figure the rate remained up to the time of the insti- 
tution of the proceedings involved in this controversy. 

This increase of 2 cents was attacked by producers as unreasonable 
and unjustly discriminatory, but was sustained by the commission 
(May 4, 1909), because the évidence did not warrant a disturbance 
of the blanket adjustment, and because transportation conditions 
west of the Mississippi were sufficiently différent from those east to 
warrant higher rates from the southwest than from the pine districts 
extending through the southem tier of states from the Mississippi 
river to Florida. Chicago Lumber & Coal Co. v. Tioga S. E. Ry. Co., 
16 Interst. Com. Com'n R. 323. The Cairo rate was again attacked 
(Wisconsin & Arkansas Lumber Co. v. St. Louis, L M. & S. Ry. Co., 
33 Interst Com. Com'n R. 33), but the commission found (January 12, 
1915) that neither the existing blanket arrangement nor the rates 
were shown to be unreasonable or unjustly discriminatory. There- 
after, upon the filing and suspension of tariffs by thèse petitioners 
and others proposing to increase the rates on lumber from ail south- 
em points to the Ohio river crossings and other points, the petitioners, 
seeking an increase from 16 cents to 17 cents from the southwestern 
blanket to Cairo, the commission, in an elaborate opinion by McChord, 
Chairman, reviewing the history of the development of the yellow 
pine production in the entire southern territory, and the rates on the 
same, both east and west of the Mississippi river, found that the pro- 
posée! increase on yellow pine to Cairo was not shown to be reason- 
able, and the 16-cent rate not shown to be unremunerative. Investi- 
gation and Suspension Docket No. 520, decided July 12, 1915; 34 
Interst. Com. Com'n R. 652. 

[1] While in thèse cases the commission recognized the compétitive 
character of the Cairo rate, yet, when they were determining the ap- 
plication of thèse very railroads to increase the rate, they, with ail the 
facts before them, and dealing with an intricate situation, could see 
no justification for making the increase. The problem before them 
in that application directly concerned rate making, and their duty was 
peculiarly administrative in character. Loomis v. Lehigh Valley R. 
Co., 240 U. S'. 43, 50, 36 Sup. Ct. 228, 60 L. Ed. 517. The fixing of 
rates was in the exercise of one of their especial f unctions ; and when 
they expressed the opinion, as they did, that the Cairo rate was not 
unduly ïow, ail the presumptions are in favor of their finding. Inter- 
state Commerce Commission v. Illinois Central R. Co., 215 U. S. 452, 
470, 30 Sup. Ct. 155, 54 L. Ed. 280; Interstate Commerce Commission 
V. Chicago & A R. Co., 215 U. S. 479, 480, 481, 30 Sup. Ct. 163, 54 
L. Ed. 291 ; Interstate Commerce Commission v. Chicago, Rock Island 
I& Pac. Ry. Ce, 218 U. S. 88, 110, 30 Sup. Ct. 651, 54 L. Ed. 946. It 
may, for présent purposes, be assumed that the 16-cent rate to Cairo 
was reasonable for the service performed. 

The rate to Paducah via Cairo is 22 cents, and is made by adding 
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to the Cairo rate the local rate (6 cents) charged by the Illinois Central 
for its haul of 42 miles. There was évidence tending to show that 
this was reasonable for the service rendered, and nothing appears to 
the contrary. It may be conceded, for it is the law (Interstate Com- 
merce Commission v. L. & N. R. Co., 227 U. S. 88, 91, 33 Sup. Ct. 185, 
57 ly. Ed. 431), that the commission cannot condemn a rate without 
a finding to that effect on substantial évidence ; and, if there were no 
other route to Paducah except through Cairo, it is quite sure the com- 
mission could make no order in any way depriving the petitioners of 
their reasonable rate to Cairo. But the commission was also dealing 
in this case, as will appear, with the route to Paducah via Memphis, 
which, in its opinion, based on substantial évidence, was the more 
natural, and hence the logical route to Paducah. 

The Paducah Board of Trade (June 28, 1913) filed a pétition with 
the commission against the petitioners and many other railroads west 
and east of the Mississippi participating in the lumber traffic from 
the southem hardwood and yellow pine district, alleging the injustice, 
unreasonableness, and unduly discriminatory character of the rates 
from the southwestern blanket as against Paducah, to the undue 
préférence and advantage of Cairo. Thereupon the commission found 
(March 3, 1914, Paducah Board of Trade v. Illinois Cent. R. Co., 
29 Interst. Com. Com'n R. 583, 592) the charge true and required the 
petitioners "to maintain rates to Paducah from substantially equidis- 
tant points or groups in Arkansas and Louisiana west of the river, 
on and south of the line of the Chicago, Rock Island & Pacific from 
Memphis to Little Rock, no higher than those contemporaneously 
maintained from the same points to Cairo." Sînce the pétition did 
not contain a spécifie request for the establishment of through routes 
and joint rates, the commission found itself without power to make 
an order in that behalf (29 Interst. Com. Com'n R. 592), and the rail- 
road companies, including thèse petitioners, the Illinois Central and the 
Nashville, Chattanooga & St. Louis, ignored the commission's ex- 
pectation that they would revise their tariflfs by May 1, 1914, in ac- 
cordance with the commission's views. Thereafter, February 8, 
1915, the Paducah Board of Trade filed a second pétition against the 
petitioners and others, including the Illinois Central and the Nashvillle, 
Chattanooga & St. Louis, in which it was truly alleged, in substance, 
that : 

"Paducah, Ky., Is on the south bank of the Ohlo river and Is a Jobbing and 
manufaeturlng clty and does a large business In buying, selUng, rehandllng 
and manufaeturlng lumber and lumber commodlties, and Is a large shlpper 
of lumber and lumber commodlties made from hardwood lumbers, plne and cot- 
tonwood and gum. That the principal competltors of the lumber merchants and 
manufacturers of Paducah are located at Cairo, 111., a clty located on the 
north bank of the Ohlo river about 40 miles from Paducah, and that both 
Cairo and Paducah obtaln a large part of their supply of lumber from the 
producing territory west of the Mississippi river In the States of Louisiana 
and Arkansas, and that the rates maintained by défendants (petitioners here- 
in) on lumber and lumber commodlties from said tenitory to Paducah, Ky., 
are from 2 to 6 cents higher than the rates contemporaneously maintained by 
défendants to Cairo, 111." 
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ït was chargea that the rates maintained by the défendants "on 
logs and lumber in carloads to Paducah from producing points in 
Louisiana and Arkansas, on and south of the Chicago, Rock Island 
& Pacific Railway from Memphis, Tenn., to Little Rock, Ark., and 
including Des Arc, Ark., are unjust, unreasonable and discriminatory 
and give to Cairo, 111., an undue préférence and advantage and sub- 
ject Paducah, Ky., to an undue préjudice and disadvantage ; that 
the route from said producing points to Paducah, Ky., via Cairo, 111., 
is unduly long as compared with the route from said producing points 
to Paducah via Memphis, Tenn., and that through routes and joint 
rates should be established from said producing points to Paducah, 
Ky., via Memphis, Tenn., and joint rates should be established via 
said route which do not exceed the rates contemporaneously maintained 
from said producing points to Cairo, 111." The prayer was for the 
establishment of "through routes and joint rates for shipments of 
logs and lumber to Paducah, Ky.," from the points named "via 
Memphis, Tenn., with joint rates via said routes which shall not 
exceed the rates contemporaneously charged for the transportation of 
logs and lumber from the same points to Cairo, 111." 

The Cairo Association of Commerce intervened in the interests of 
Cairo, but does not join in the pétition in this action. 

On the évidence, including the évidence on the first pétition, and 
upon a full hearing, the commission filed its report in writing (Paducah 
Board of Trade v. Illinois Cent. R. Co., îl Interst. Com. Com'n R. 719, 
725), and found : 

"The défendants unduly dlscrlmlnate agalnst Paducah to the undue préfér- 
ence and advantage of Cairo by the maintenance of thelr présent rates on 
logs and lumber from the producing points hère Involved; • • * the 
rates on logs and lumber to Paducah from points of origin In the terrltory 
Involved are unreasonable to the estent that they exceed the présent rates to 
Cairo." 

And, f urther, "that the défendants should establish through routes to 
Paducah" from the territory involved, "and joint rates applicable via 
such through routes no higher than the rates at présent maintained from 
the same points or groups to Cairo. Thèse through routes and joint 
rates may be established via either Memphis or Cairo." An order was 
made, effective March 20, 1916, requiring défendants, in so far as they 
participate in the traffic, to cease and desist from publishing, demand- 
ing, or collecting their présent rates for the transportation of logs 
and lumber to Paducah, Ky., from the points or groups named, and 
ordered them to establish and maintain "through routes * * * via 
Cairo, 111., or Memphis, Tenn., to Paducah, Ky.," from the territory 
involved, "and to establish and maintain joint rates to Paducah, Ky., 
applicable via such through routes, not in excess of the rates at prés- 
ent in eiïect from the same points or groups to Cairo, 111." 

The effective date of this order was extended by the commission 
to June 1, 1916. 

March 14, 1916, petitioners filed their pétition in this court against 
the United States, praying that the order of the commission be en- 
joined and set aside, and for a "temporary" injunction, which we inter- 
234 F.-^3 
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prêt to mean the "interlocutory" ipjunction contemplated by the stat- 
ute,(Act Oct. 22, 1913, c. 32, 38 Stat. at h. pt. 1, p. 220). The case was, 
however, heard upon its merits and fiiially submitted. 
' March 17, 1916, the United States filed a. motion to dismiss, and the 
commission filed its answer as intervéning respondent, moving also to 
dismiss. The Illinois Central and Nashville, Chattanooga & St. Louis 
were parties to ail of the earlier proceedings, and, not having joined in 
this application for relief against the order, présumably intend to 
comply with it 

The petitioners contend that the rates prescribed are unreasonably 
low, and, in eflfect, confiscatory, and the order void for the reasons: 

(i) The commission by its order attempts to establish joint rates 
less in amount than the présent combination of rates, al though it has 
not found the présent combination of rates to be unreasonably high. 

(2) There was no évidence before the Interstate Commerce Com- 
mission f rom which it could find the présent combination of rates to 
be unreasonably high. 

(3) In determining whether "the présent rates to Paducah are un- 
justly discriminatory and give an undue préférence to Cairo," the 
commission failed to consider the dissimilarity of conditions under 
which f reight is transported and rates made to Cairo and Paducah, 
respectively. 

(4) There was no évidence before the commission to sustain a 
finding that the présent combination of rates makes or gives an undue 
or unreasonable préférence or advantage to Cairo. 

(5) The commission is without a.uthority to find petitioners guilty of 
discriminating against a point which they do not serve with tlieir own 
rails, and to which they publish no joint through rates. 

(6) Said order of the commission is not responsive to the prayer of 
the complaint. 

(7) The prayer of the complaint being for the establishment of 
through routes and joint rates via Memphis, the commission was with- 
out jurisdiction to enter art alternative order, as it attempted to do. 

(8) Thé commission is without jurisdiction to establish through 
routes and joint rates over the lines of petitioners St. Louis South- 
westem Railway Company and St. Louis, Iron Mountain & Southern 
Railway, via Memphis, in the; absence of a finding that the routes via 
Cairo are unreasonably long. 

(9) There was no évidence before the commission from which it 
could find that the routes over the lines of petitioners St. Louis South- 
western Railway Company or St. Louis^ Iron Mountain & Southern 
Railway via Cairo are unreasonably long. 

(10) The commission has not designated the carrier to the through 
routes order ed by it, between Memphis and Paducah. 

(11) The commission is without authority to order through routes 
via ail lines operating between Memphis and Paducah. 

(12) There was no évidence before the commission bearing upon 
the constructive mileage of the bridge at Cairo. 

(13) The commission is without authority to take into considération 
the constructive mileage of a bridge in determining the reasonableness 
of a route. 



ST. LOUIS 80UTHWESTEEN BT, CO. V. UNITED STATES 675 

(14) There was no évidence to support the finding of the commis- 
sion that the présent Cairo rate would be a reasonable rate for the 
transportation of lumber and logs to Paducah. 

(15) There was no évidence before the commission justifying the 
establishment of through routes and joint rates. 

(16) The order of Ûis commission amounts to confiscation, and is 
therefore in violation of the fifth amendment to the Constitution of 
the United States. 

[2] At the threshold it may be said that the scope of our inquiry 
is exceedingly limited, and involves only the ultimate question as to 
whether the commission, in the order complained of, acted within its 
power. Whatever view the court might entertain upon it, or upon 
the expediency or wisdom of the order, is not material. The court 
cannot interfère with the rates fixed, or practice established, by the 
commission, unless it is made plainly to appear that the orders are 
void, as violative of the Constitution, or wanting in conformity to stat- 
utory authority, or has been arbitrarily exercised; and the duty of 
the court is to détermine the sole question, whether or not the order 
of the particular case is based upon substantial évidence, heard and 
considered by the commission. Int. Com. Comm. v. Union Pacific R. 
R., 222 U. S. 541, 547, 32 Sup. Ct. 108, 56 L. Ed. 308; Procter & 
Gamble v. United States, 225 U. S. 282, 297, 298, 32 Sup. Ct. 761, 56 
L. Ed. 1091 ; Mitchell Coal Co. v. Pennsylvania R. Co., 230 U. S. 
247, 257, 33 Sup. Ct. 916, 57 L. Ed. 1472; A., T. & S. Ry. Co. v. 
United States, 232 U. S. 199, 221, 34 Sup. Ct. 291, 58 L. Ed. 568; 
United States v, L. & N. R. Co., 235 U. S. 314, 321, 35 Sup. Ct. 113, 
59 L. Ed. 245; L. & N. R. Co. v. United States (D. C.) 225 Fed. 
571, 579, 580. 

The commission has power to deal with acts made unlawful by sec- 
tion 3 of the act to regulate commerce, revised to September 1, 1912, 
which provides: 

"That it shall be unlawful for any common carrier snbject to the provisions of 
this act to make or glve any undue or unreasonable préférence or advantage 
to any ïtartlcular person, Company, flrm, corporation, or loeality, or any par- 
ticular description of traiBc, In any respect whatsoever, or to subject any 
particular person, company, firm, corporation, or loeality, or any particular de- 
scription of trafflc, to any undue or unreasonable préjudice or disadvantage 
in any respect whatsoever." Comp. St. 1913, § 8565. 

[3] Complaint was made by Paducah Board of Trade in its first 
pétition for alleged infractions of this section; and in its second it 
invoked also the power granted the commission by section 15, which, 
among other things, provides : 

"The commission may also, after hearing, on a complaint or upon Its own 
Initiative wlthout complaint, establish through routes and joint classifications, 
and may establish joint rates as the maximum to be charged and may pre- 
scribe the division of such rates as hereinbefore provided and the terms and 
conditions under which such through routes shall be operated, whenever the 
carriers themselves shall hâve refused or negleeted to establish voluntarily 
such through routes or joint classifications or joint rates. ♦ • » And In 
estabUshing such through route, the commission shall not require any Com- 
pany, wlthout its consent, to embrace In such route substantially less than 
the entlre length of its rallroad and of any intermedlate railroad operated In 
conjunction and under a common management or control therewlth whlcJx 
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lies between the termlnl of such proposed through route, nnless to do so 
would make such through route uiireasonably long as compared with another 
practicable through route whlch could otberwlse be established." 

Cairo, m, of about 17,000 inhabitants, lies at the confluence of the 
Mississippi river and the Ohio river. The lumber traffic from the 
south converges on Cairo, which is one of the Ohio river gateways for 
southern lumber to the northern market. Served, as it is, by the Cot- 
ton Belt and Iron Mountain by their own Unes, the lumber hauled 
by those roads naturally goes to Cairo via Thebes. To that point 
the local rate was charged ; from thence the rate to the market is local, 
so that lumber destined for Paducah pays the Cairo rate plus the 
Illinois Central local rate to Paducah. The Paducah rate is not a 
joint rate, but is a proportional rate. 

Since the Cotton Belt does not go to Memphis on its ovi'n line, as 
the Rock Island and Iron Mountain do, it appears that rates are made 
by the Illinois Central on lumber from those roads to Cairo and to 
Paducah highly discriminatory against Paducah (22 cents, and in some 
instances 24 cents), for which, apparently, there is no reason, except 
the power of the Illinois Central to compel them. Naturally, since 
on the west side of the river the roads haul to Cairo via Thebes for 
16 cents, the Illinois Central would, as it does, exact no greater amount 
via Memphis than would make the Cairo rate equal to that rate estab- 
lished on the west side of the river. Thus, the rates to Paducah are 
made on the basis of the Cairo combination, although, in some instances, 
the rate via Memphis to Paducah is even greater than the Paducah 
rate via Cairo. The Rock Island's long haul is to Memphis, reaching 
Cairo by the Illinois Central. Ail of its rates are made on the Mem- 
phis combination, with the exception of its Cairo rate. The distance 
from Memphis via Illinois Central to Paducah and Cairo is about 
the same — 169 miles. What the division between the Rock Island 
and the Illinois Central is on Cairo traffic does not appear. The rep- 
résentative of the Rock Island had no objection to furnish the in- 
formation to the commission, but did not care to give it to the public. 

The point of this is, and the évidence shows, that, although the dis- 
tance from Memphis to Paducah is the same as to Cairo, and the 
Illinois Central serves both localities, the rate to Paducah via Memphis 
is from 2 to 6 cents higher than the rate to Cairo by any of the roads. 

The Nashville, Chattanooga & St. Louis reaches Paducah on its 
own line, and Cairo by connections with the Illinois Central. Its line 
is much longer than the Illinois Central's line to Paducah, and 
yet, in compétition with the Illinois Central, it would not receive a 

freater rate from traffic via Memphis. The resuit is that the RocL 
sland and the Iron Mountain and the Louisiana & Arkansas, shipping 
via Memphis for Paducah, would receive, on division with the Illinois 
Central or the Nashville, Chattanooga & St. Louis, presumably some 
part of the excess of the Paducah over the Cairo rate. This would 
be true, also, of the Cotton Belt, if it shipped that way. 

The Rock Island's most available route to Paducah is via Memphis, 
and we see no reason why it and the Louisiana & Arkansas, located 
as it is at the heart of the territory, could not, at least as well, ship to 
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Paducah via Memphis as via Cairo. Two or more lines would hâve 
to be used in any event. 

Paducah, vi^ith a population of about 25,000, is as v^rell located rela- 
tive to the northern market for yellow pine as is Cairo, both having 
important connections with the market, north, northeast, and north- 
west, and it is nearer the great northeastern market. Paducah lies 
rather better than Cairo, being on higher ground, since a part, at least, 
of the manufacturing district at Cairo, is subject to overflow in times 
of high water. Lumber from the southwestern blanket to Paducah 
via Cairo must cross both the Mississippi and the Ohio, while lumber 
from the same territory to Paducah via Memphis crosses the Missis- 
sippi only. The Cairo bridge was an expensive structure, and, while 
there was no évidence how large an arbitrary mileage might be con- 
sidered for the bridge, yet its existence was a proper subject for con- 
sidération. 

The actual mileage from the southwestern blanket is 40 to 60 miles 
shorter to Paducah than to Cairo, and it is only sufficient to glance at 
the map to see, the shorter distance also being considered, that Memphis 
is the logical and natural gateway for Paducah rather than Cairo from 
ail of the roads operating in the southwestern blanket. This the com- 
mission found, and the Illinois Central acquiesces. See opinion, St. 
Louis, I. M. & S. Ry. Co. v. United States (D. C.) 217 Fed. 80. The 
facts were ail before the commission, and well they might find, as they 
did, looking over the whole field, and comparing the relative advan- 
tages of Paducah and Cairo — 

"that the rates on logs and lumber to Paducah from points of orlgln In 
the territory involved are unreasonable to the estent that they exceed the 
présent rates to Cairo." 37 Interst. Com. Com'n R. 719-725. 

While it may be true, and there are décisions to the efïect, that un- 
due discrimination between two localities is not shown by différence of 
distance alone, or différence in rates alone, or by the mère fact that 
the différence in rates opérâtes to the disadvantage of one locality as 
against another (it abundantly appeared by the évidence that those 
dealing in lumber at Paducah in varions ways compete with Cairo 
merchants in the same business at a great disadvantage, and, in in- 
stances, to the destruction of the business at Paducah and its estab- 
lishment at Cairo), yet ail of thèse, together with the lay of the land, 
the directness of the route via Memphis as compared with the route 
via Cairo, and the other facts enumerated above as they appeared to 
the commission, présent a situation in which appears no reason why, 
from the southwestern blanket, there should be a higher rate to Padu- 
cah than to Cairo. 

It is true that it was to the interest of the Cotton Belt and Iron 
Mountain to ship via Cairo, yet the Memphis route was to them not 
only available and practicable, but it has the advantages enumerated 
over the Cairo route ; and, except for the fact that those roads would 
lose a part of their haul and the greater revenue derived therefrom, 
there is no reason why they should not, and every reason why they 
should, route via Memphis, unless the lumber business at Paducah is 
to be abandoned to its fate. 
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The commission therefofe had before it the difîicult and délicate 
problem of giving the interests of thèse railroads récognition, while 
at the same time granting to Paducah at least equality with Cairo f rom 
the territory nearér to it than to Cairo; on more direct Unes, and 
abundantly served by adéquate railroad facilities. 

Aside from isolated instances of hardship to the Rock Island and 
to the Louisiana & Arlcansas, growing out of the order as affecting 
some particular locality in the blanket, it must be said that the rates 
are blanl^et rates, estabUshed by the railroads themselves; and, if 
there are particular instances of hardship with respect to any particular 
locality, it will be time to deal with that when it is properly presented 
to the commission for spécifie considération. There seems to be no 
reason why thèse two roads should not route their Paducah lumber 
via Memphis rather thah via Cairo, and every reason why Paducah 
should be entitled to hâve it routed that way. 

The case rèally narrows down to a çonflict in interest between the 
Cotton Belt especially, arid the Iron Mountain to a less degree, since 
it reaches Memphis with its own line, on the one side; and Paducah 
on the other. If Paducah is to be served, those railroads must givé up 
something. If the railroads' interests are to be solely considered, Padu- 
cah must abandon the lumber business, or carry it on at an enormous 
disadvantage in favor of Cairo. 

But the commission must conserve, as nearly as possible, the in- 
terests of both, and, taking a comprehensive view of the entire situa- 
tion, having in mind the interests of the public, the localities affected, 
and their commercial interests, hâve power to compel the railroads to 
sacrifice soihething when justice requires such sacrifice. It was said 
by Mr. Justice McKenna, in Int. Com. Comm. v. Chicago, Rock Island 
& Pac. R. Co., 218 U. S. 88, 103, 30 Sup. Ct, 651, 656 (54 L. Ed. 
946): 

"The outlook of the Commission and its powers must be greater than the 
Interest of the railroads or of that which may affect those interests. It must 
be as comprehensive as the interest of the whole country." 

We find there was substantial évidence before the commission that 
the rates from the blanket territory were unduly discriminatory against 
Paducah, to the préférence and advantage of Cairo ; and, since 16 
cents to Cairo was a reasonable rate, the Paducah rate should be no 
higher. If the lumber could go only via Cairo, this would amount to 
à finding that the 22-cent rate by that gateway was in itself unreason- 
able ; but, because there is a préférable way to Paducah via Memphis 
—and Paducah is situated at least as advantageously as Cairo — it is 
unreasonable to haul via Cairo at a higher rate if the Memphis route 
be open. It was not opeti as long as the Illinois Central stood in the 
way, maintaining, via Memphis, the 22-cent rate to Paducah ; but when 
the order commanded that road to establish, with the petitioners, 
through routes at a rate no more to Paducah than to Cairo, this cleared 
the way to ail of thèse railroads to serve Paducah on the same basis 
as Cairo. 

The blanket local rate to Memphis is 14 cents ; thence via Illinois 
Central to Cairo 2 cents, and to Paducah 8 cents. The Rock Island 
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and Louisiana & Arkansas and the other petitionërs, if they wished 
to haul via Memphis, were at the metcy of the Illinois Central. What 
division in fact the Illinois Central made, or was willing tô make, on 
Paducah traffic, does not appear. 

The fact, however, that the Rock Island and Louisiana & Arkansas 
were helpless, and, if they shipped to Paducah, must do so on rates 
fixed on the Cairo combination, and that the Cotton Belt and Iron 
Mountain, if there were no other route to Paducah than via Cairo, 
would be entitled to maintain tlieir 16-cent rate to Cairo on Paducah 
traflic, does not alter the essential fact that, another pfactical route be- 
ing available, the Paducah rate was discriminatory and unreasonable 
in comparison with the Cairo rate. Whatever the reasons were, ail of 
thèse petitionërs participated in a rate discriminatory to Paducah. 
The discrimination lay in fixing the Paducah rate on the Cairo com- 
bination when justice to Paducah required the rate to be fixed on the 
Memphis combination. 

The commission, having power to do justice between Cairo and 
Paducah under section 15, by compelling the Illinois Central, with the 
petitionërs, to establish a more reasonable through route via Memphis 
at no greater rate to Paducah than to Cairo, the 22-cent rate, based 
on the Cairo combination, could no longer stand. 

[4] But we think we are not compelled to the conclusion that power 
to establish through routes and joint rates dépends upon finding the 
petitionërs guilty of discrimination. In addition to other powers enu- 
merated in section 15 and in section 1, it is said in that part of the sec- 
tion hereinbefore quoted that the commission may also, aiter hearing, 
with or without complaint, establish through routes and joint rates; 
and other parts of the section give power to correct unjust practices. 
The practice of compelling Paducali traffic to bear so great an addi- 
tional burden, it would seem to us, could bè remedied by the commis- 
sion, even though the petitionërs, or any of them, were not directly 
responsible for it. 

It would seem that the commission itself did not consider the basls 
of the order to be altogether discrimination by thèse petitionërs, for 
they say (37 Interst. Com. Com'n R. 719, 720, the second Paducah 
Case) : 

"The principal Issue In the présent case Is wbether It is appropriate or 
lawful to require the défendants to establish through routes and joint rates 
to raducah via , Memphis. In the previous case we held that the Memphis 
route was the natural route for the movement of this traffic, but as the 
complaint did not contain a prayer for through routes we did not requiré 
thelr establishment." 

And in the case of St. Louis, Iron Mountain & S. Ry. Co. v. United 
States (D. C.) 217 Fed. 80, 83, a case in which the town of Metropolis, 
m., not far from Paducah, made a cornplaint of discrimination against 
the same railroads, and for largely the same reasons, Judge Baker, 
speaking for the court, said : 

"The Commerce Act gives the commission jurlsdlctlon to entertaln a hear- 
ing against two or more railroads as joint ; respondents for the purpose of 
compelling them Jolntly to establish a through route and jolntly to establish 
over such through route through rates. In a prôceedlng of that character the 
Commission would hâve légal jurisdlction, if there was a légal basis in the 
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eyidenee to support the flndlng, to compel the joint rallroad responflents to 
estabUsh a through route with through rates and to compel them to submlt 
to an aKwrtionment ot the througU rates. But In this proeeeding, whlch In 
our opinion Involves only a question of discrimination agatnst each rallroad 
separately, the Commission had no légal Jurisdlctlon to undertake to compel 
thèse complalnants to establlsh a through route wlth a through rate, jointly 
with the Illinois Central." 

But whether the petitioners, or any of them, could be justly found 
to be discriminating against Paducah, or not, discrimination agamst 
Paducah existed, and we are of opinion that the commission had pow- 
er to grant Paducah relief. 

If, in strict accordance with the allégations and prayer of the sec- 
ond pétition, a through route over the Illinois Central f rom Memphis 
to Paducah had been established, then the Cotton Belt and Iron Moun- 
tain would lose the advantage of their long haul to Cairo, and the 
Nashville, Chattanooga & St. Louis, so far as it competed for the 
business, would hâve to haul at the same figure. This would not hâve 
interfered with the rate to Cairo, but would hâve compelled the peti- 
tioners to send their Paducah traffic through Memphis. This would 
hâve required, under section 15, a finding that the routes of the Cot- 
ton Belt and Iron Mountain via Cairo were "unreasonably long" as 
compared with the other practicable route via Memphis. We say 
"required," not only because of the language of section 15, but also by 
analogy; for we take it that if a rate cannot be condemned as dis- 
criminatory, except upon a finding based on substantial évidence that 
it is unreasonable, so a rallroad could only be required to abandon 
its long haul upon substantial évidence, and a finding that the long 
haul was, in comparison, unreasonably long. There was substantial 
évidence, and, in substance, a finding to this effect, for the commis- 
sion say (29 Interst. Com. Com'n*R. 583, 591)— 

" * ♦ • It is évident that the route to Paducah via Cairo Is, In the lan- 
guage of section 15 of the act, 'Unreasonably long as compared with' the di- 
rect route to Memphis." 

If the route had been established via Memphis alone, and included 
both the Illinois Central and Nashville, Chattanooga & St. Louis, there 
might bave been ground, and the petitioners make much of the point, 
that such route over the line of the latter would in fact bave made a 
longer through route to Paducah than via Cairo. If the order in- 
volved only the Illinois Central, an injustice might hâve been involved 
in shutting out the Nashville, Chattanooga & St. Louis from this 
trafïïc altogether. But the order does not compel any of tftc petitioners 
to route via Memphis, and does not compel the Iron Mountain and 
Cotton Belt to give up their long haul unless they choose to do so; 
so that the case is not one for the application of that part of section 
15 which withholds from the commission power to require a rallroad 
to give up its long haul unless it is unreasonably long as compared 
with a more practicable route. There was no occasion for a finding 
that their routes were unreasonably long in themselves. What the 
commission meant was that the Cairo to Paducah route was unreason- 
ably long in comparison with the route via Memphis. As their own 
long hauls were left open to them, it was no concem of theirs that 
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through routes were also established elsewhere. Int. Com. Coram. v. 
Chicago, Rock Island & Pac. Ry. Co., 218 U. S. 88-109, 30 Sup. Ct. 
651, 54 L. Ed. 946; Clark v. Kansas City, 176 U. S. 114, 118, 20 Sup. 
Ct. 284, 44 h. Ed. 392. The petitioners were given a choice of through 
routes, either via Memphis or Cairo, and the alternative preser.ted to 
the Cotton Belt and Iron Mountain was to route via Memphis, in 
which case they would lose their long haul, or forego as much of their 
16-cent rate to Cairo as the Illinois Central would exact for its haul 
thence to Paducah. They could adopt either alternative, or forego 
Paducah traffic altogether. 

[5] The question then remains whether or not, if they preferred 
their long hauls, they could be compelled, as they were, to reduce 
their Cgiro rate. Paducah was not on the Unes of the Iron Mountain 
and Cotton Belt. They had no inhérent right to ship to Paducah via 
Cairo, if, in the judgment of the commission in the exercise of the 
power to establish through routes to prevent injustice to Paducah, 
another route was available, although thereby they must forego a 
part of a reasonable local rate. The reasonableness of that local 
rate was not a limitation upon the power of the commission simply 
because it resulted in the réduction of a rate which, under other cir- 
cumstances, was reasonable, for the reason, as the commission has 
frequently held, "that rates may be reasonable per se and yet unlawful 
because of their unduly discriminatory character." (Through Rates to 
Points in Louisiana and Texas, 38 Interst. Com. Com'n R. 153, 162; 
Board of Trade of Lynchburg v. Old Dominion S. S. Co., 6 Interst. 
Com. Com'n R. 632 ; Lumbermen's Exchange of St. Louis v. Ander- 
sen & S. R. R. Co., 24 Interst. Com. Com'n R. 220; Transcontinental 
Commodity Rates Cases, 32 Interst. Com. Com'n R. 449). 

It is said in Tap Line Cases, 234 U. S. 1, 28, 29, 34 Sup. Ct. 741, 748 
(58 L. Ed. 1185), in speaking of the commission: 

"That body has the authority and it is Its duty to reach ail unlawful dis- 
criminatory praetices resulting in favoritism and unfalr advantages to par- 
ticular shippers or carriers." 

No doubt that the court would hâve said localities also, if appro- 
priate. 

Thèse roads, therefore, must submit to the power, the exercise of 
which, indirectly, causes a réduction in their Cairo rate, should they 
choose to haul that way. The fact that it causes them a loss becomes 
the resuit of compétitive conditions, but is not confiscatory of their 
property. In any event, this property is not taken without due process 
©f law. O'Keefe v. United States, 240 U. S. 294, 36 Sup. Ct. 313, 
60 L. Ed. 651 (U. S. Suprême Court, February 21, 1916). The fact 
is the commission hâve held on testimony and évidence properly before 
them that the Cairo rate was fairly remunerative. The Illinois Cen- 
tral must deal with thèse roads in fairness, or be compelled to do so 
by the commission in some other proceeding. It is probable the traffic 
would be profitable even with considérable réduction. But it cannot, 
in any event, be regarded a.$ confiscatory, unless it appears what the ré- 
duction is, and its efïect. The effect of the order compels the Cotton 
Belt and Iron Mountain to compete with the other roads for the Padu- 
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cah trafBc on terms fair to Paducah. There seems to be no reason 
wlly they should not be compelled to do so. 

It is true thàt in many cases the commission bave declined tô con- 
sider issues sought to be raised in proceedings befqre them not in- 
cluded in the complaint or covered by its prayer for relief. 6 Interst. 
Gom. Com'n R. 647, 677; Board of Trade of Chicago v. Atchison, 
T. & S. F. Ry. Co., 29 Interst. Com. Com'n R. 438, 444; Stuart Draft 
Milling Co. V. Southern Ry. Co., 31 Interst. Com. Com'n R. 623, 624; 
Lindsay & Co. v. N. P. Ry. Co., 33 Interst. Com. Com'n R. 150, 151; 
Michigan Bean Jobbers' Ass'n v. Grand Rapids & I. Ry. Co., 33 Interst. 
Com. Com'n R. 318, 320), yet the statute itself gave the commission 
the power to act on its own initiative. The whole situation was be- 
fore them. None of the petitioners were taken by surprise, a f uU 
hearing was had, and the establishment of the alternative route was 
the only departure f rom the prayer of the complaint. What is said in 
N. Y. C. & H. R. R. Co. V. Int. Com. Comm. (C. C.) 168 Fed. 131, 138, 
139, by Judge Noyés, sitting with Jûdges Lacombe and Ward, is di- 
rectly applicable. See, also, C. H. & D. Ry. Co. v. Interstate Commerce 
Commission, 206 U. S. 142, 149, 150, 27 Sup. Ct. 648, 51 L. Ed. 995. 

We think the order complained of is not open to any of the ob- 
jections to it. It does not deprive the petitioners of any paramount 
rights. Cairo is in no position to complain, and does not complain, 
sînce its rates are not affected; and Paducah obtains the relief to 
which she is entitled. 

The motions to dismiss will be granted, and the pétition and inter- 
vening pétition will be dismissed, but without costs. 
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Pistrict Court, E. D. Pennsylvania. May 12, 1916.) 

No. 1521. 

l. OoMMEBOT <S=91 — Commun Owkership of Rail and Wateb CATtsiSRS — Re- 
viEW op Obders of Intebstatb Commerce Commission. 

Interstate Commerce Act Feb. 4, 1887, c. 104, § 5, 24 Stat. 380, as 
amended by Panama Canal Act Aug. 24, 1912, e. 390, § 11, 37 Stat. 566 
(Comp. St. 1913, §§ 8567, 856S), maUes it unlawful for any rallroad company 
subject to the provisions of the act after July 1, 1914, to own, operate, 
control, or hâve any Interest In any conimon carrier by vfater with which 
Its rallroad does or may- coinpete for trafflc, under penalty of a fine for 
each day's violation. By a further provision it confers on the Interstate 
Commerce Commission jurisdiction to détermine, on application of any 
rallroad company also owning or controlling a water llne, the questions of 
fact as to compétition or posSibility of compétition bètween the rail and 
water Unes, and upon certain flndings to make an order extendlng the 
time durlng which the water service may be continued after July 1, 1914. 
In alj sijch cases the order of the commission is made final. Meld, that 
an order of the commission pursuant to the statute dismisslng the pétition 
of a ' carrier for such an extension does nôt require a dissolution of 
the ' connection between the rail and water service, but merély leaves 
the petitioner subject to the opération of the statute, and that a suit ia 

4=9F<>r otber cases ae« sam* toplc à KBT-NXJMBBR in ail Ker-Numbered Digesta & Indexe» 
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the District Court to enjoin enforcement of the commission's order is not 
an appropriate proceeding to review its action. 

[Ed. Note. — ^For other cases, see Commerce, Cent. DIg. § 143 ; Dec. Dig. 
<S=591.] 

2. Commerce (S=>97 — Common Ownekship of Rail and AVateb Caebieks — 

Review of Obdebs of Intebstate Commerce Commission. 

Under the jurisdiction so conferred on the commission to détermine the 
questions of fact as to actual or potential compétition between the rail 
and water service of a petitioner and the provision maklng its order 
final, such order is reviewable by the courts only so far as to ascertain 
that the fundamental requlremeiits of a hearing hâve been observed, and 
that the flndlngs vrere not arbitrary, but based on relevant and substan- 
tial évidence ; Its welght and effect being for the commission. 

[Ed. Note, — For other cases, see Commerce, Cent. Dig. § 147; Dec. 
Dig. <®=397.] 

3, Constitutional Law iS=62 — Common Owneesiiip or Rail and Wateb 

CaBBIERS — CONSTITUTIONAUTY OF SXATUTE. 

In the exercise of the jurisdiction so conferred, the commission, al- 
though it finds that the two carriers do or may compete, may neverthe- 
less permit the common control to continue it the public interest will be 
promoted thereby and if the common control does not injure existing or 
potential water compétition, and the authority to make such an order, 
basèd on findings of fact in each particular case, is not unconstitutional 
as a délégation of législative power. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 94- 
102; Dec. Dig. cS=j62.] 

In Equity. Suit by the Lehigh Valley Railroad Company against 
the United States, and the Interstate Commerce Commission interven- 
ed. Decree dismissing bill. 

John G. Johnson, of Philadelphia, Pa., and R. W. Barrett and E. 
H. Boles, both of New York City, for plaintifï. 

E. Marvin Underwood, Asst. Atty. Gen., and Edward W. Hines, of 
Washington, D. C, Asst. Atty. Interstate Commerce Commission. 
Blackburn Esterline, Sp. Asst. Atty. Gen., and A. H. Elder, of 
Washington, D. C, for défendants. 

Before BUFFINGTON, McPHERSON, and WOOELEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In form this suit in equity is 
brought against the United States alone, but the Interstate Commerce 
Commission (which has mtervened and answered) is the real défendant. 
The controversy has been heard in the District Court by the three cir- 
cuit judges under the provisions of the Act of October 22, 1913 (38 
Stat. 220, c. 32). 

The questions for décision arise under the Act of August 24, 1912, 
known as the Panama Canal Act, and especially under section 11, 
which amends section 5 of the Interstate Commerce Act of 1887. The 
amendment makes it — 

" * * * unlawful for any railroad Company or other common carrier sub- 
ject to the act to regulate commerce to own, lease, operate, control, or hâve 
any interest whatsoever (by stock ownership or otherwise, either directly, in- 
directly, through any holding company, or by stockholders or directors in 
common, or in any other manner) In any common carrier by water operated 

<S=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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through the Panama Canal or elaeKhcre with which said railroad or other 
carrier aforesnid docs or nmy oompete for trafflc, or any vessel carrying freight 
or passengers upon said water route or elsewhere with wliich said railroad or 
other carrier aforesaid does or niay compete for tratflc ; and in case of the 
violation of tliis provision each day in which such violation continues shall be 
deemed a separate offense." 

But, in order that any railroad or other carrier aimed at by the sec- 
tion might hâve an opportunity to hâve the question determined wheth- 
er its relation to the carrier by water was forbidden, and (in case that 
question should be determined against it) might hâve a further oppor- 
tunity either to divorce itself from the carrier by water, or to take such 
other steps as might seem advisable, the section was not to go into 
effect until July 1, 1914. Meanwhile the Interstate Commerce Com- 
mission was to hâve the f ollowing powers : 

"Jurlsdiction i.s liereby conferred on the Interstate Commerce Commission 
to détermine the questions of fact as to the compétition or possibillty of com- 
pétition, after full hearing, on the application of any railroad company or otlier 
carrier. Such application may be flled for the jiurpose of determining whether 
any existing service is in violation of this section, and pray for an order per- 
mitting the eontlnuance of any vessel or vessels already in operatloji, or for 
the purpose of asiving an order to install new service not in confllct 'with the 
provisions of thls paragraph. The commission may on its own motion, or the 
application of any shipper, institute proceedings to inqnire into the opération 
of any vessel in use by any railroad or other carrier which lias not applied to 
the commission and had the question of compétition or the posslbility of com- 
pétition determined as hereln provided. In ail such cases the order of said 
Commission shall be final." 

Still further, Congress was aware that certain situations then existing 
might fall within the letter of the statute, although they did not oiïend 
against the spirit ; and the section therefore goes on to enlarge the 
power of the commission by the f ollowing provision : 

"If the Interstate Commerce Commission sliall be of the opinion that any 
such existing specifled service by water, other than through the Panama Canal, 
is being operated in the interest of the public and is of advantage to the con- 
venience and commerce of the people, and that such extension will neitlier 
exclude, prevent, nor reduce, compétition on the route by water under consid- 
ération, the Interstate Commerce Commission may, by order, extend the time 
duriug which such service by water may continue to be operated beyond July 
1, 1914. In every case of such extension, the rates, schedules and practices, 
of sucli water carrier shall be flled with the Interstate Commerce Commission 
and shall be subject to the act to regulate connuerce and ail amendments 
thereto in the same manner and to the same extent as is the railroad or other 
common carrier controUing such water carrier or interested in any manner In 
its opération : Provided, any application for extension ùuder the terms of 
this provision flled with the Interstate Commerce Commission prior to July 
1, 1914, but for any reason not heard and disposed of before said date, may be 
considered and granted thereafter." 

Upon the passage of this act the Lehigh Valley Railroad Company 
was obliged to décide what course it should pursue. It is a Pennsyl- 
vania corporation and an Interstate carrier ; it owns or opérâtes a rail 
line from Jersey City to Buffalo, and connects with other carriers. 
It is the sole stockholder in the Lehigh Valley Transportation Com- 
pany, a New Jersey corporation which owns and opérâtes a fleet o£ 
freight-carrying steamships on the Great Lakes, that interchange both 
east-bound and west-bound freight with the railroad company at Buf- 
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falo. The railroad company has no interest, either by ownership, lease, 
or otherwise, in any rail line west of Buffalo, but by means of through 
routes and joint rates it has an interest in the freight that is carried 
over several Unes between the East and Chicago, Milwaukee, and other 
western points. Its rail line and its water line do not parallel each 
other. Physically, one merely prolongs the other, but by means of 
through routes and joint rates some freight carried over one line reach- 
es some of the markets entered by freight carried over the other. At 
once, the question was presented: Is this a situation forbidden by 
the act of 1912? The railroad company believed that a négative an- 
swer should be given, but of course it desired a décision by some tri- 
bunal of authority. 

To obtain such a décision, tv^^o courses at least v^^ere open: First, 
to continue the opération of both lines, and take the risk of defend- 
ing successfully when the United States should sue for the penalty 
imposed by the act to regulate commerce. But, as the penalty is $5,- 
000 a day, the risk was evidently excessive, and in the end the other 
course was adopted, namely, to apply to the commission for a ruling. 
Indeed, the commission itself had taken the initiative, for in February, 

1913, it had sent out a circular to numerous carriers — to the plaintiff, 
among the number — asking for information in référence to water lines, 
and in the following July the plaintiff had furnished the information 
requested. In December the commission called attention to the fact 
that it was empowered "to extend the time beyond July 1, 1914, dur- 
ing which a railroad or other common carrier may continue the opér- 
ation of service by water, if such service is of advantage to the con- 
venience and commerce of the people, and such extension will neither 
exclude, prevent, nor reduce, compétition on the route by water under 
considération" ; adding, that it would expect every application for 
such extension to be fîled with the commission not later than March 
1, 1914. Accordingly, on January 21st, the plaintiff' applied for a 
hearing on the question whether compétition, or the possibility of com- 
pétition, existed between itself and its water line, and prayed the com- 
mission to make an order that the railroad company might continue to 
operate the steamships of the transportation company after July 1, 

1914. Under this pétition a hearing was had a fevv months later, and 
évidence was taken — but what évidence, or how much, we do not 
know. Similar applications on behalf of other carriers were also 
heard, and on May 7, 1915, the commission made a report and order 
upon the gênerai subject of "Lake Line Applications under the Panama 
Canal Act." The full report will be found in 33 Interst. Com. R. 699, 
but the parts that bear upon the case of the plaintiff — either specially, 
or in common with the other carriers — are for convenience repeated 
hère: 

"Thèse cases are before this commission upon pétitions filed in accordance 
with the provisions of section 5 of the act to reaulate commerce, as amended 
by the Panama Canal Act of August 24, 1912. The petitioners are rail car- 
riers owning or having an interest in one or more boat lines with boats ply- 
ing on Lakes Ontario, Erie, Huron, Michlgan, and Superior, hereinafter re- 
ferred to as the Great Lakes. There has been no order cousolidating thèse 
cases, but they were heard together. Each case has been considered and de- 
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cided upon its own record, but as ail o£ tlie cases Involve many points In 
common, they will be dlsposed of in one report. * * * 
. "The Lehigh Valley Transportation Company is owned by the Lehigh Val- 
ley Kailroad Company and is in addition to this railroad's interest in the Mu- 
tual Transit Company Une. The only port served in common by the rails 
and the boats of this line is BufCalo, the port of intercliange. * * * 

"The first controUing question arislng under thèse applications is -whether 
or not, within tlie meaning of the Panama Canal auiendment, there is or may 
be compétition for traflic between the vessels operated and the railroad tater- 
ested in tliem. 

"This question would be easily answered in the affirmative if the ports of 
call were served in common by the boats àud by the paralleling rails of the 
owning railroad. The physical situation would itself establish the case. It 
appears, though, that no sueh case is made out on the records hère presented, 
since no two ports of call are served in common by the boats and the parallel- 
ing rails of the partieular owning railroad entity. * * « 

"It is urged that this does not establish a case within the meaning of the 
act, and that the aet only applles to cases where there is compétition, actual 
or potentlal, between the boats and the rails actually operated by the owning 
entity. This position takes no account of tlie extremely Ijroad language used, 
to define the character of interownership whlch the act was meant to reach : 

" 'From and after the Ist day of July, 1914, it shall be unlawful for any 
railroad company or other common carrier sub.iect to the act to regulate com- 
merce to own, lease, opefate, control, or hâve any interest wliatsoever (by 
stock ownership or otherwise, either directly, Indlrectly, through any holding 
Company, or by stockholders or dlrectors in common, or In any other manner) 
in any common carrier by water operated through the Panama Canal or else- 
where with which said railroad or other carrier aforesaid does or may comr 
pete for' traffle or any vessel carrylng freight or passengers upon said water 
route or elsewhere with which said railroad or other carrier aforesaid does or 
may compete for traffic; and in case of the violation of this provision each 
day in which such violation continues shall be deemed a separate offense.' 

"The unsoundness of the contention is at once manifest when it is seen how 
in every case the act could be evaded by a reorganizatlon incorporating the 
paralleling rails which reach the port of call iuto a railroad entity distinct 
from the entity owning the boats, with the reàl ownership, through stock con- 
trol, remaining as before. The contention is faulty and Is contrary to the 
spirit as well as the letter of the act. * * * 

"The case presented by the applications of the Lehigh Valley Railroad 
Company and the Delaware, Lackawanna & Western Railroad Oompanj' re- 
quires a further considération of the relation thèse roads bear toward the 
traffic hauled, or, rather, which might be hauled, by thelr boat Unes. As be- 
fore nbted, the boat Unes owned or In which thèse railroads hâve an interest, 
with the exception of the interchange port of Buffalo, serve no points in 
common with the rails of any part of the, owning railroad System. 

"Each of thèse roads, however, is a pàrty to through ail-rail routes and 
Joint rates to ail the ports served by its boats with respect to west-bound and 
east-bound traffic. AU of the principal carriers in central freight association 
territory concur in thèse rates, including the Unes west of Buffalo, which form 
parts of Systems controlled by the petitionlng trunk Une carriers. The con- 
currences in the Lehigh Valley rates are shown in Lehigh Valley R. R. I. O. 
C. B. 9000. The concurrences in the Delaware, Laeka-Vvanna & Western rates 
are shown in Delaware, Lackawanna & Western R. R. I. C. C. No. 9400. Thèse 
carriers in common with ail other trunk line roads make through i>assenger 
fares from points on their Unes to ail central freight association points, in- 
cluding ports served by thelr boats, in connection with ail central freight as- 
sociation carriers who concur in O. L. Hunter's Trunk Line Tarife I. O. C. 
A-75; Joint Passenger Tarlff No. 15. They are also members of the Lake 
Lines Association and are parties to certain fast freight line arrangements. 
The effect of such alliances on their boat Unes indicates that thèse railroads 
are parties to arrangements which make them competitors of their boat Unes. 

"The through ail-rail routes and joint rates which thèse roads maintain 
with carriers Connecting at their lake interchange ports for points beyond, 
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Including the ports served by their boàts, are legltimate and necessary ar- 
rangements for the convenience and facllity of thelr rail transportation. 

"Thèse petltioners, in connection with ail central frelght association ter- 
ritory rail carriers, as shown by thelr concurrences, are the joint makers of 
tariffs publishing joint through rates for the all-rall transportation to and 
f rom the ports served by their beats. The only thing to indicate that the 
entire ail-rail haul is not performed by their respective Unes Is the concur- 
rence of their connections in thèse rates. Together with their connections 
they make a through Une from the east to the lake ports over which both 
east-bound and west-bound traffic moves ail rail. They originate the west- 
bound traflie and control its routing. The actual resuit of thèse arrange- 
ments is the same as if thèse petltioners owned the rails reaching thèse ports. 

"The ail-rail .connections of the Lehigh Valley Railroad Company and the 
Delaware, Lackawanna & Western Railroad Company, which participate in 
the through route west of BufCalo, are capable of dellvering to thèse roads 
at Buffalo many times the volume of east-bound tonnage that it would be 
possible for thèse roads to originate through the médium of their own boat 
Unes and deliver to their rails at Bulïalo. Thèse petitioning roads, therefore, 
are very solicitons to promote and improve their relations with their west- 
ern rail connections. Through route arrangements are reciprocal, since the 
entire movement of traffic is not in the one direction. So the most potent way 
in which thèse petitioning roads can encourage a routing of the east-bound 
traffic from thèse western rail connections over their rails is to route as much 
west-bound traffic as possible over the particular connection or connections 
which are able to furnish the most east-bound traffic. The west-bound traffic 
which is so routed is necessarily diverted from the beats of thèse petltioners. 
Thls sacrifice of the boat Unes is small when compared to the gaina made by 
thèse petitioning carriers in the interchanging of ail-rail traffic. The east- 
bound ail-rail traffic in almost every instance might just as well be turneù 
over at BufCalo to one of the several rivais of the petltioners extending east. 
The striving or rivalry for thls east-bound traffic causes thèse petltioners to 
divert west-bound traffic from their boats, and when they do thls they are 
competing with thelr boats within the meaning of the act as amended. 

"That the existence of paralleling through all-rall routes to which joint 
through rates are applicable. In which the petitioning railroad participâtes, is 
a drcumstance bringing any application under thls amendment within its 
provisions, seems clear when the amendment is considered in Its application 
to the railroad ownershlp of, or interest in, boats operating through the 
Panama Canal. Neither at the time the amendment became a law, nor now, 
is there any transcontinental rail Une owned or operated by a single rail- 
road or System of railroads in the United States. If therefore the participa- 
tion of a petitioning railroad in such through route arrangement does not con- 
stltute an arrangement by which it is possible for it to comi)ete with its boats 
operating through the Panama Canal from and to common points, then thls 
amendment, as applied to traffic through the Panama Canal, is of no efCect. 

"The 'fast freight Une' was the forerunner of the through route and had 
its origin in the lack of arrangements for the Interchange of equipment. 
Thèse fast freight Unes aoquired large numbers of freight cars and made 
arrangements with certain roads over which it was desired to establlsh a 
through service. This through service could be established by using several 
différent combinatlons of roads, so there was the same rivalry and striving 
between thèse several roads to be members of the particular fast freight 
Une as exists under through route arrangements. The through route estab- 
lished, their business then Is to soliclt through shipments of freight to move 
ail rail over the 'Une' that bas been organized. ïo this end soUcitlng offices 
were established in many trade centers. The participation in thèse 'fast 
freight Unes' entails the same sacrifice on the part of thèse petltioners' boat 
Unes as was pointed out with respect to the through route arrangements. 
Thèse roads are members of 'fast freight Unes' which are stil] in existence, 
and In the nature of things the best interests of their boat Unes are made 
subservient to the interests of their rails, which, of course, are pf much 
greater importance. 
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"The Lehlgh Valley Railroad Company is a party to and has a proprietary 
interest in the Traders' Dispatch and the Lehigh Valley Wabash Dispatch, 
fast Irelght Unes reachiug Chicago and Milwaulîee, ports served by boats of 
the Lehigh Valley Transportation Company. This petitioner in the year 1913 
contrlbuted $60,208.27, to cover its share toward the maintenance of the Trad- 
ers' Dispatch. * * * 

"The Lehigh Valley Railroad Company insists that, if its participation in 
thèse fast freight lines and contributions to them is wrong and contrary to 
the law, It is ready and willing to niake any changes that might be suggested 
by the commission. While sueh a position is commendable, thèse cases are 
to be trled on facts, not promises for future performances, and, under the 
amendnient, the commission is empowered only to pass on the facts of past 
and présent conditions as presented. * * * 

"The Lake Lines Association is an 'understanding organlzation' vvhich, 
while claiming not to be an organized agency, has held meetings, the records 
of which, as shown in the évidence presented in thèse cases, indicate that its 
function is to iusure a 'proper' management of thèse lines, from the viewpoint 
of the railroads, which could not liave been possible if their opération were 
unrestralned. The whole arrangement might be classed as a 'get-together 
moveuient' to which ail the roads hère jjetitioning are parties. While thèse 
two petltionlng roads which are hère speciflcally under considération may not 
directly conipete with thelr beat lines over the rails of their Systems, their 
membersliip and actlvity in this association or participation in any like un- 
derstanding places them in a position inimical to tlie best interest of their 
boat lines. Placed in such an attitude, thèse i-oads, through the agency of 
other roads with which they are 'partners,' become the competitors of their 
own boat lines. 

"The lake lines In which the petitioners are interested hâve been shorn of 
the initial rate-mal^ing power. This power has been usurped by the tmnk 
Une association of which tlie petitioners are members. Tlie through rates 
controlled by this authority, in which the boat Unes are merely concurring 
carriers, détermine for the shipper which lake Une must be used. The par- 
ticular route is controlled by applying arbitrary switching charges at Buf- 
falo, which compel the through lake-aud-rail traffic to move via the predeter- 
mined lake Une. The zones of terrltory to be served and those not to be served 
by the lake Unes are also determlued by this outside authority. This is ac- 
complislied by maintaining a scale of rates not subject to compétition, that 
forces traffic by either ail-rail or lake-and-rall routes, as desired by the trunk 
Une association. The interests and concern of the trunk Une association in 
hxing thèse différent combinations of rates is simply the solidifled interest 
of the several member railroads, whose individual interests hâve been above 
indicated. 

"What has been said with spécial référence to the petitioners Lehigh Val- 
ley Railroad Company and the Delaware, Lackawanna and Western Railroad 
Company ai)plies with equal force to eaeh of the other petitioners herein, 
since each is a party to through ail-rail routes reaching the several ijorts 
served by their boats, as well as a member of the Lake Line Association. 

"From a considération of ail the circumstances, the commission is of opin- 
ion, and flnds, that each of the applicants hère iuvoh-ed does or may comjiete 
for traffic with tlie lake line or lines in which it has an interest. 

"In the présent cases, however, which are not applications for the exten- 
sion of a service operating through the Panama Canal, the finding that com- 
pétition, actual or potential, exists does not ipso facto require the séparation 
of the petitioning railroads from the boat lines in which they are interested 
within the meanliig of the act. 

"In extendiiig to ail water commerce the législative idea above referred to, 
of unrestricted compétition between rail lines and water routes, a proviso 
was prescribed where such water commerce was not routed through the Pan- 
ama Canal, as foUows : 

" 'If the Interstate Commerce Commission shall b« of the opinion that any 
such existing specified service by water other than thxough the Panama Canal 
is being operated in the interest of the public and is of advantage to the con- 
venience and commerce of the people, and that such extension will neither 
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exclude, prevent, nor reduce compétition on the route by water under con- 
sidération, the Interstate Commerce Commission may, by order, extend tlie 
time durlng wliicli sucli service by water may continue to be opterated beyond 
July 1, 1914.' 

"J3ach of the applicants strongly urges that the boat Une or Unes in which 
it is interested Is being operated within this proviso of the act, and quite an 
array of conditions now prevaiUng are advanced in support of this conten- 
tion. 

"It is urged that the expérience has been that the boat lines hâve been a 
losing proposition as a distinct operating unit, but that by reason of the 
flnancial strength of the owning railroad the boats hâve been itept in service, 
the operating at a loss, and that this condition could not or would not pre- 
vail if it were not for the joint ownership; that the boats would otherwise 
disappear f rom the lakes ; and that thu.s keeping thèse boats in the service is 
'in the interest of the public and is of advantage to tlie convenlence and com- 
merce of the people.' 

"Whether the poor flnancial statements presented by certain of the lake lines 
are due to inhérent natural difflculties or the course of opération induced by 
the .ioint control is a question of considérable doubt on the records presented 
hère. By reason of the particular accounting plan that has been follovved, a 
material déficit is shown ; whereas, according to the apparently n)ore aecurate 
System employed by the commisslon's examiners of accounts, the same Une, 
vlz., the Mutual Transit Company, shows profitable opération. The explana- 
tion of the System employed made by the auditor of this Une was that it was 
devlsed to avoid taxation of the profits that would otherwise hâve been shown. 
It also appeared as the opinion of an oflicial of one of the lines that the 
condition was due to the fact that the difïerential between the lake-and-rail 
rate and the ail-rail rate was too small to encourage a remunerative amount 
of trafflc to move, and he intlmated that, if the joint control did not exist, the 
boat Unes would lower their rates to a point where tlieir bottoms would be 
fiUed. 

"It is urged, however, that, though suçh independent opération mlght be 
more remunerative, it would necessarily beconie irregular and irrespousible, 
and that joint ownership has furnlshed the shlpplng public with a regular 
and unlnterrupted service, which is admittedly of advantage to the convenlence 
and commerce of the people. To render this regular service, it is said, the 
boats must move whether under liglit or fuU cargo, and expérience indicates 
that the cargoes are light most of the tlme, entalling expensive opération, a 
policy of opération that can only be maintained under joint ownership. 

"The joint ownership and opération guarantees to the public the responsi- 
bllity of the lake service, it is contended, to the same degree that the respon- 
sibllity of the service of the owning railroad Is assured. 

"It is urged that, under the joint ownership and oj>eration, a duplication of 
records and much work is obviated and many terminal expenses are reduc- 
ed, ail of which tend to more economical transportation and a lower cost for 
the lake haul, in the interest of the public and of advantage to the convenlence 
and coumierce of the people. 

"In further support of the contention, it is urged that the increased powers 
of this commission under the act as it is now amended confer fnll jurisdlction 
to regulate and control the lake Une situation, so that the railroads cannot 
In the future so use the boat lines they own as to stifle compétition on the 
great lakes. It is pointed ont that this commission may require the estab- 
lishment of physlcal connections between the dock of the water carrier and 
the rails of any rail carrier or carriers subject to the act and prescribe the 
terms and conditions under which such construction is to be performed ; that 
through routes and maximum joint rates may be establlshed between and over 
rail and water lines, and the commission may détermine the terms and condi- 
tions under which they shall be operated ; that maximum rail proportional 
rates may be establlshed, and the trafflc to which and the vessels to which 
same apply may be determined ; that, where there is an extension of tlie 
joint service as now operated, the rates, schedules, and practices of the wa- 
ter carriers will hâve to be liled with the commission and be subject to the 
same supervision as that exercised over the railroads in this respect. 

234 F.— 44 
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"In passing on tlie question of whèther or not the particular boat Une Is 
being operated wlthin tlie proviso of the act, it is necessary to flrst détermine 
the purpose of the législation which gave rlse to thèse pétitions. From an 
examination of the congressional debate from which the aet emerged, it Is at 
once clear that the splrlt which undoubtedly prompted thls législation was a 
désire to préserve to the common interest of the people, free and unfettered, 
the 'water roadbed' via the Panama Canal, which was nearing completlon. 
Ooupled as it is, the législative purpose of the other parts of the ameudment 
with respect to waters 'elsewhere' must necessarily hâve been to restore ail 
the water routes of the country to tjie same condition of (reedom from any 
domination that would reduce their nsefulness. 

"For any case to be withln the splrlt of thls proviso it is necessary to show 
a situation in which are présent ail the éléments which pevail, or would pre- 
vall, were the water service independently operated. On a water course where 
the boats and boat Unes are free from domination or eontrol by the railroads, 
and where they are left to survive as their merlt or their ingenuity of their 
owners makes possible, there wlU be, and always is, a healthy rivalry and 
strivlng between such boat Unes themselves and with paraUeling railroads for 
ail sultable and avallable traffic. There is compétition. Tliis rivalry man- 
ifests itself in several ways. The rates charged iîuctuate according to éco- 
nomie principles, and the shlpper enjoys invarlably, as a resuit, lower charges 
for the transportatlon routed over such waterways and thereby reaps a re- 
turn from the 'nation's highway.' Necessarily, coïncident with the lowering 
of the rate, there is a rivalry in service which is an equally strong weapon 
of compétition. ïhe condition is one which results in the bénéficiai use of 
the waterways accruing to the shlppers. As far as thls législation concerns 
water routes elsewhere than through the Panama Canal, the splrit and pur- 
pose of it is to restore to the people the bénéficiai use of the natural common 
highways. 

"The right to use the waterways of the country as a means of transiwrta- 
tion is a natural right, but thls right may not be abused to the injury of 
others, and it is the public right that the waters be so used as to return ben- 
cfit to the people. 

"The waterways of the country furnish ready-made roadbeds for transpor- 
tatlon routes, on which the rates for shipment may be made low because of 
thls physlcal fact. But thèse arterles of commerce, wlthout boats to ply on 
them, are useless for transportatlon purposes. And although there may be 
many boats plying on thèse water routes, they may be so operated as to pro- 
duce practically the same condition of things as would exist were there no 
boats afloat. 

"As a natural and usual course of expérience, where a railroad acquires 
and undertakes to operate a competlng boat Une, the rate for the water trans- 
portatlon ceases to be inliuenced solely by those ordlnary conditions which af- 
fect such trafile, because a new élément is introduced into the situation, name- 
ly, the interest of the owning railroad. 

"Thls discussion of gênerai principles points the basis for the législation 
hère uuder eou.slderation. If such is the basis, what is the purpose of the lég- 
islation, if it is not to relleve the water courses of the country from the dom- 
ination of the rail carriers? 

"Congress bas decreed that there shall be a restoration of conditions which 
prevailed when railroads had no interest in and exercised no eontrol over the 
boat Unes plying the country's water routes. That the législation mlght not 
be arbitrary, but be effective withln constltutlonal limitations, certain provi- 
sions were made so that in given Instances, which form exceptions to the 
usual expériences in cases of joint ownershlp, such ownership may be con- 
tinued. To comply with thls législative direction, however, it is necessary to 
divorce the railroads from their boat Unes, unless the particular case cornes 
withln the exception as provided. If this is not the resuit, of what avail is 
thls législation? 

"The inquiry in thèse cases is, therefore: Ts the joint opération of thèse 
boat Unes such as to malie of them an exception? Or, in the words of the 
statute, is the service by water being operated in the interest of the public, 
and is it of advantage to the convenience and commerce of the people, and 
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wUl an extension and a continuance thereof exclude, prevent, or reduce com- 
pétition on the route by water under considération? 

"The contentions of petitioners as to responsibility and regularity o£ this 
service under joint opération lose weiglit wlien it appears ttiat there lias been 
no lowering of the cost of water transportation accompanying tliem. It ap- 
pears from correspondeiice passing betvveen a boat line manager and an offi- 
ciai of the owning railroad, which forms a part of thèse records, that this 
manager attributes tlie small tonnage liauled by his line, and the conséquent 
small revenues, to tlie fact that the differential betvveen the lake-and-rail 
rates and the ail-rail rates is too small. He urged a larger differential, as- 
suring his superior that sueh a policy would enable him to profltably operate 
the boat Une. 

"Instead of lower rates in prospect, it is made to appear that it is only 
the greater flnancial strength of the owning railroads that enables the présent 
boats to operate, as it is contended that certain boat Unes are being operated 
at a loss. If this be tme, then there is no prospect for lower rates under 
continued joint ownership, and the public is reaping llttle benefit from this 
waterway, and the situation is almost the same and will be the same as if 
no waterway existed. 

"No doubt, under joint opération, certain économies can be effected ; but 
thèse économies hâve not nianifested themselves in a reduced lake-and-rail 
transportation cost to the public. Instead of any réduction in lake-and-rail 
rates, they hâve been steadily advanced under joint ownership. Beginnin^ 
about 1900, when trunk line control over the lake Unes was becoming per- 
fected, the first-class lake-and-rail rate from New York to Chicago lias been 
advanced by successive increases from 54 cents to 62 cents ; the rates on the 
other classes hâve been correspondingly advanced. In 1910, according to state- 
ments in the records which were not controverted, the trunk line interests 
agreed that the lake-and-rail rates should actually be advanced to the ail-rail 
basis, thus wipe out the differential except on first class, vs-hich was to be 
advanced from 62 to 70 cents. This action was only thwarted by the refusai 
of a foreign railroad owning a lake Une to acquiesce tlierein. Thèse successive 
advances, as the records show, hâve had the effect, not only of preventing an 
increase in lake line tonnage, but in diverting from the lake routes to the 
ail-rail Unes, part of the tonnage which formerly moved on the lakes. Fùr- 
thermore, there is much In the records tending to show that the very purpose 
of thèse advances in lake-and-rail rates was to divert tonnage to the ail-rail 
Unes. As a direct resuit of this rate policy of the owning railroads, the lake 
boats hâve operated with small cargoes, although their operating expense was 
almost as great as if they had been fully loaded. This bas in tum resulted 
in a high operating cost to the lake Unes per unit of freight. Does not this 
policy fully explaln the lake line déficit ï Again, do not such facts make 
clear that whatever économies might be realized by joint ownership are offset 
by the waste resulting from the unfair use of vessel tonnage in the Interests 
of the owning railroads? The railroad control of thèse boat Unes cannot be 
said to be in the public interest when the policy of thèse railroads has been, 
by an artificial rate structure, to deprive the public of the natural benefits 
that would flow from a free use of this waterway. 

"In deciding thèse cases, the commission is required to judge as to whetlier 
or not thèse boat Unes are being oiierated in the public interest under joint 
ownership, and then it must say whether the continuance of this opération 
will resuit in redueing, preventing, or excluding compétition on the route by 
water. 

"That the joint ownership and opération of thèse boat Unes has resulted 
in no real benefit to the people, and that the opération is not in the interest 
of the public or of advantage to the convenience and commerce of the i>eople, 
is established by the facts as above indicated, and a complète monopoly is ex- 
ercised by the owning railroads over the lake line situation through the 
médium of the Lake Line Association. 

"The arguments that the increased powers of the commission hâve reiu- 
edied the situation are faulty, since it does not appear that this commission 
has any spécial jurisdietion under this amendment to stop the opération ol 
this Lake Line Association or to prevent the establishment of some other like 
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arrangement later on. Thèse arguments also lose weigtit in view of the faet 
that the increased Jnrisdiction of the commission will be just as available in 
the control of the lalce Une situation hereafter under independent opération 
of tlie lalce lines, as under a contiuued joint opération. ïlie i>ubllc will en- 
joy ail the benefits contalned in the amendaient through the eulargemeut of 
the eommlssion's jurlsdiction wlth respect to water transportatlon, and at 
the same time, and in addition, there will accrue such benefits as will resuit 
when water rates and service are lufluenced by compétition. 

"After divorcement this commission may still regulate just as fuUy as 
tmder joint control, and through rail-and-water rate, flxing a reasonable max- 
imum. It may also flx the maximum rail proportional of sueli through rate. 
It may still require the physieal connection between the doeli of a water Une 
and the rails of any and ail carriers serving a port of interchange. 

"The records hère show no instance where tlie boat Unes owned bj^ the 
différent rail carriers hâve actively competed for tralïic with one another or 
with the paralleling railroads under the régime of joint ownership and op- 
ération. Under independent opération each of the Unes which is now owned 
and operated by a railroad, in order to survive, will become a competitor of 
every other boat Une and of every paralleling railroad for ail trallic whlcli 
moves by the great lakes or winch might move over that route, and the re- 
suit of such opération will be retlected in the character of service furnished 
the public and in the rate charged therefor. 

"The boat Unes operating on the Great Lakes in conjunetion with the barge 
Unes operating on the Erle Canal furnlsh a through water route from the" 
western lalie ports to the eastern seaboard. It is significant frôm the records 
in thèse cases that the through route arrangements and the interchange of 
trattic between lake lines and thèse canal barge lines hâve been terminated 
under the joint ownership of the lake Unes, and the tratiic has practically dis- 
appeared, to the iujury of the boat lines and of the Krie Canal barge lines 
on east-bound tratfic. It Is contrary to the Interests of the ownlng railroads 
operating from Buffalo east, for their boat lines to continue any through op- 
erating arrangement with thèse canal barge Unes for the niovement of east- 
bound trafflc. ïhere is no power in this commission to require the establish- 
ment of a through route between thèse railroad-owned lake lines and barge 
lines operating the Erie Canal, but under divorcement the lake Unes will be 
free to make arrangements for the through carrlage of freight in connection 
wlth the Erle Canal barge Unes, and it will be to their interest to do so. The 
interests of the shipping public wIU be conserved, and those of the boat lines 
will be bettered In this respect under divorcement. 

"Thèse boat lines under the control of the petitloning railroads hâve been 
flrst a sword and then a shield. When thèse roads succeeded in galning con- 
trol of the boat Unes wlilcli had been In compétition with paralleling rails In 
which they were Interested, and later efl'ected their combination through the 
lake Une association, by which they were able to aud did drive ail Independent 
boats from the through lalîe-and-rail transportatlon, they thereby destroyed 
the possiblllty of compétition wlth their railroads other than such compétition 
as they were of a mind to permit. Having disposed of real compétition via 
the lakes, thèse boats are now held as a shield agaiust possible compétition of 
new Independents. Since It appears from the records that the railroads are 
able to operate their boat Unes at a loss where there Is now no compétition 
from independent Unes, it is manifest that they could and would operate at a 
further loss in a rate war against Independents. The large flnancial resources 
of the ownlng railroads make It impossible for an independent to engage in 
a rate war wlth a boat Une so fiuanced. 

"From a considération of ail the circumstances and conditions disclosed by 
the respective records herein, the commission Is of the opinion and flnds that 
none of the several exlstlng specifled services by water herein concerned Is 
being operated in the Interest of the public or is of advautage to the cou- 
venience or commerce of the people within the meaning of the aet, and that 
an extension and a continuance thereof will preveut, exclude, and reduee com- 
pétition on the great lakes. The application of eacli of the petitloners herein 
is therefore denled, effective December 1, 1915. Au order will be entered ac- 
cordlngly." 
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The order of May 7th made the report of the commission a part 
thereof, and denied the plaintiff's application, but postponed the effec- 
tiveness of the order until December 1, 1915 (afterwards extended to 
December 15th). The railroad company was dissatisfied with the re- 
suit, and on September 17th applied for a rehearing. This was grant- 
ed, and in October the rehearing was had. On December 13th the 
commission made another report (37 Interst. Com. R. 17), which fol- 
lows in extenso: 

"The Lehisrh Valley Railroad Company, as owner of the entire capital stock 
of the Lehlgh Valley Transportation Company, which opérâtes six vessels on 
the Great Lakes, flled a pétition for rehearing on September 18, 1915, request- 
ing the commission to reopen and reconsider the petltioner's application for 
permission to continue its lake Une service after July 1, 1914. The commis- 
sion, in lake Une applications under Tanama Canal Act, 33 I. C. C. 700, had 
previously denied the original pétition of this carrier under section 5 as 
amended ; such déniai to be effective December 15, 1915. The subject-matter 
of the présent pétition was set for argument on October 23, 1915, solely upon 
the question whether the commission's order of May 7, 1915, in so far as it 
afCected the Lehigh Valley Railroad Company, should be modified. 

"Subséquent to the flling of the pétition by the railroad company, pétitions 
for permission to intervene vvere flled by the Milwaukee Chamber of Com- 
merce and the Chicago Board of Trade. Thèse parties were permitted to 
intervene. 

"While the pétition requested a rehearing, it was conceded by counsel for 
the railroad company at the argiimsnt that no reason had been suggested why 
the case should be reheard. The only issue raised was whether or not the 
commission had erred in assuming .lurisdictlon to deny the application of the 
Lehigh Valley Railroad for permission to continue its lake service. In other 
words, the only question now before the commission is whether or not the 
Lehigh Valley Railroad Company does, or may, compete wlth its lake Une so 
as to bring it within the provision of section 5 as amended. The pétition of 
the railroad company was based upon two grounds: (1) That the commis- 
sion's flnding of fact that compétition does or may exist between the railroad 
company and its lake Une was erroneous ; and (2) that the commission's in- 
terprétation of the Word 'compétition,' as used in section 5 as amended, was, 
as a matter of law, unsound. It will be observed that thèse propositions, if 
true, would establiflh that the commission had no jurisdiction over the Le- 
high Valley Railroad lake service under section 5 as amended. 

"In support of the petltioner's first contention, it was urged that the com- 
mission erred in finding that this carrier's participation in joint rates and 
through routes with railroad companies which parallel the Lehigh Valley 
Transportation Company tended to show compétition between this carrier 
and its lake Une, sinee joint rates and through routes may be prescribed by 
the commission, and it is contrary to reason to assume that a reiatlonship 
which the commission itself eould establish is sufflcient to give the commis- 
sion jurisdiction to order a divorcement. It was further urged that the com- 
mission erred in flnding that the participation of the railroad company In 
fast freight Unes which compete with the lake service tended to show com- 
pétition, since thèse fast freight Unes are said to be mère trade-names em- 
ployed for advertlsing purposes, and in fact Imply no more than the existence 
of joint rates and through routes. 

"It will be manifest fom a reading of the commission's original opinion 
that the two considérations just noted were not deemed by the commission 
in themselves to be conclusive évidence of compétition. The participation of 
the railroad company in fast freight Unes, joint rates, and through routes, 
which run parallel to through routes In which the lake Une participâtes, were 
deemed signlficant as showing that In addition to the purely local trafflc of 
the railroad and the lake Une, as to which there could be no compétition, 
thèse companies were largely Interested in through trafflc as to which there 
might be compétition. The above eircumstances, together with the large vol- 
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urne of évidence sliowing aggressive activities of the Trunk Line Association 
and tKe ï^ake Lines Association, in wliich tlie Leliigli Valley Railroad Com- 
pany was a party, in developing and extending tlie trafflc over the ail-rail 
tlirough. routes at the expense of the lake-and-rail routes, including that in 
which the lake line participated, demonstrated that the possibility of compéti- 
tion for through trafflc between the railroad Company and its rail connections 
and the lake line was real and substantial— so real and substantial that the 
railroad company acting with other trunk lines organized and maintaiued the 
Lake Lines Association, a chief function of which was the controlling of lake 
rates and service in such a niauner as to advance the interest of the ail-rail 
routes. 

"The second contention of the petitioner was that in spite of ail the facts 
of record the commission could not, as a matter of law, iind that compétition 
did or might exist between the petitioner and its lake line, because compéti- 
tion as a matter of law could not exist between two carriers unless one was 
'striving' for trafflc wliich the other one was actlvely seeking and wished to 
secure, and that such a relationship could not exist between the petitioner 
and its lake line, sinee the latter was merely an extension of the former. 
The record discloses that the lake line has an annual déficit of about $100,- 
000 which must be borne by the petitioner. Why the railroad company should 
be anxious to continue its interest in the lake line in spite of this annual déf- 
icit is a question that immediately suggests itself. One of the officiais of 
the railroad, who should be familiar with ail of its traffic and rate interest, 
testifled that he could not tell whether the lake line was a beueflt or a bur- 
den to the railroad from a dollars and cents standpoiut, but that one reason 
Avhich he was certain led the railroad to maiutain its interest in this lake 
line was to secure for the railroad a voice in the making of the ail-rail rates 
from Chicago to tlie East. 

"This leads to the iuquiry : What interest lias the Leliigh Valley Kailroad 
in the ail-rail rates from Chicago to the East? Its chief interest ob^^iously 
is in the amount of the division of the ail-rail rate ^vliich it is able to exact 
from its rail connections. If the Lehigh Valley was wholly dépendent on its 
rail connections, they would be in a position to dictate the division it would 
recelve. While the Leliigh Valley has a lake line, however, it has a voice 
in wliat the ail-rail rate should be, and, what is more important, it is in a 
Ijosition to demand large divisions of thèse rates. The record sliows, as might 
be eSpected under such conditions, that on most of the east-bound trafflc tlie 
Lehigh Valley Railroad divisions of the ail-rail rate from Chicago to the East 
are larger than its division of the lake-and-rail rate for the same haul. Thus 
it has corne about that the railroad gets more revenue out of the ail-rail 
haul than out of the lake-and-rail haul on a particular shipnient. Hère, then, 
is a situation where the interest of the Lehigh Valley Railroad directly con- 
tiicts with the interest of the lake line. To the extent that the Lehigh Valley 
Railroad is induced by its division of the ail-rail rates to divert traliic from 
the lake-and-rail to the all-rall route, it is 'striving' against the lake line 
which it owns. 

"That this conflict of interest between the railroad and the lake line as to 
through trailic is not académie, but, on the contrary, exerts a real influence on 
the traffic policy of the railroad, is niade clear by the record. A letter from 
one officiai of tlie railroad company to another in 1904 is in the record, where- 
in it was stated that in connection with the east-bound movement of flour 
from Chicago 'the old question' was presented 'whether It is better to allow 
this business to go via central traffic roads and go after them for a share of 
it or make arrangements at Bufîalo which would bolster up our lake line and 
couceiitrate freight there for shipment to the East.' The officiai who wrote 
this letter testifled tliat the situation from the staiidpoint of f reiglit solicitation 
was the same to-day as in 1904. Thus it appears that the solicitation of east- 
bound traffic by the railroad is not done with an eye single to the interests 
of the lake line in the haul from Chicago to Buffalo, but is influenced by the 
interests of the central freight association road which, with the aid of the 
Lehigh Valley Railroad, directly compete with the lake line. 

"The above considérations make clear that as to a large volume of through 
trahie east-bound the petitioner does or may 'strive' In the interest of the 
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alI-rall routes for traffic which the lake line might othërwise secure. The 
faets referred to in the original reix>rt of the commission tend to show a 
'striving' in another way by the railroad company in the interest of the all- 
rail route for west-bound traffic froin New York to Chicago wliich might oth- 
ërwise raove by the rail-and-lake route. The record discloses many other 
tacts which, together with those referred to ahove, show 'compétition' within 
the définition of that word which was given by the Suprême Court in tlie 
Union Pacifie Case, 226 U. S. at page 87 [33 Sup. Ct. 53. 57 L. Ed. 124]. 

"The interveners at the argument did not address themselves to the issue 
raised by the pétition of the railroad company. Thèse interveners eonfined 
their remarks to a statement as to the hardship that might be imposed upon 
certain shippers if the lake line were divorced from the railroad company. 
Their statement reflected the uncertainty that attends a change efïected by 
législation. The views urged by the interveners hâve no bearing upon the 
question as to the proper interprétation and application of the act to the facts 
at hand. 

"After reviewing its previous findings and order in the light of the présent 
proceeding, no reason appears why the commission should modify its order 
denying the application of the petitioner as to its lake line service. An order 
will be entered dismissing the pétition for rehearing." 

Accordingly, an order was filed on December 13th, niaking the 
report just quoted a part thereof- and dismissing the pétition for a 
rehearing. Being still dissatisfied, the railroad company (having tried 
and failed in the previous September to induce the Department of Jus- 
tice to agrée to a test case in the courts) renev^fed the eflfort, ran one 
of its boats on December 16th from Chicago to Buffalo, and again 
asked the department to bring suit for the penalty so that the ques- 
tion might be decided by the fédéral tribunals. After some corre- 
spondence, this effort also came to nothing, and the resuit was that 
the bill now before us was filed. 

After a full récital of the foregoing facts, the bill prays for service 
on the respondent (the United States), on the Attorney General, and 
on the Interstate Commerce Commission, and asks that the United 
States and the commission "be perpetually enjoined and restrained by 
a decree and injunction of this court from enforcing the said order of 
the Interstate Commerce Commission of May 7, 1915, and from tak- 
ing any steps or instituting any proceedings for the enf orcement there- 
of." A preliminary injunction "to the same purpose, ténor, and 
effect" was also asked for, and was granted as a matter of form, in 
order to préserve the status quo. Shortly afterwards, a final hearing 
was had, but no évidence was offered except the two reports of the 
commission. 

Upon the foregoing facts, we are of opinion that for either of two 
reasons the injunction prayed for should not be granted. 

[1] 1. We hâve serions doubt whether injunction is an appropriate 
remedy in the présent situation. We think it important to observe pre- 
cisely what Congress has done. Essentially, the act ordains that after 
July 1, 1914, common interest of a certain kind between two classes 
of carriers shall be unlawful, but it does not déclare how such com- 
mon interest shall come to an end. The only express sanction to 
be found in the act is a penalty for each day's violation of the statu- 
tory command. A method of procédure is provided by which the 
commission may détermine whether a carrier does or does not fall 
within the class of offenders: if it does not so fall, of course the act 



696 234 FEDERAL REPORTER 

does not forbid the relation ; but, even if it does so fall, the commis- 
sion still has the power to suspend the opération of the act, if certain 
specified conditions are found to exist. If the conditions do not exist, 
the offending carrier is left exposed to the statutory penalties; the 
commission is not directed and apparently has no power (unless the 
power be impHed) to take affirmative action toward dissolution. The 
plaintifî seems to suppose that the commission has authority to order 
an offending carrier to divorce itself from the carrier by water; and, 
indeed, it seems to suppose also that the order of May 9, 1915, is at 
least the équivalent of such a command. We do not so understand 
the situation. Whatever advice on this subject the commission may 
hâve seen proper to give, either expressly or by implication, what the 
commission has actually done is merely to refuse to act; it has de- 
clined to suspend the opération of the statute in the plaintifï's favor. 
No order of divorcement or any other affirmative command has been 
issued. The order complained of is purely négative, and nothing 
else is before us. 

We are not considering the power of the United States to interfère 
directly by asking a court of equity to decree that the relation between 
two carriers should be dissolved. We confine the discussion to the 
questions that we understand to be presented — the power, and the ac- 
tion, of the commission. If a fédéral court had authority to issue a 
mandamus to the commission directing it to suspend the opération of 
the act in a case that might seem sufficient to the court, such a pro- 
ceeding might furnish a remedy under which the plaintiff could 
raise the questions it desires us to consider. But Congress has added 
no such power to the limited jurisdiction of the fédéral courts, and 
we think none can be exercised. Section 11 of the Canal Act must be 
left just where Congress chose to leave it, namely, with a déclaration 
of what conduct is to be unlawful after a specified date, and with the 
sanction of a penalty large enough to make the déclaration effective. 
In substance, Congress has said to an offending carrier : 

"Ilere is a rule of conduct for your guldaiice. If yoii clioose to continue a 
relation that has thus been deelared unlawful, altliough the couimîsslon does 
not take any direct action to dissolve the connection, we shall make that con- 
nection so expensive to nialntaln that you will be glad to dissolve it of your 
own motion." 

And as the commission has kept strictly within the power conferred 
by Congress, and is not threatening to overstep the mark, we are much 
in doubt whether any ground exists upon which the injunction asked 
for can be based. 

[2] 2. But, if we should be mistaken in this view, and if an in- 
junction should issue in a proper case, we are further of the opinion 
that no such case has been made out by the record before us. No 
évidence was offered except the two reports quoted above, and as sec- 
tion 1 1 makes the order of the commission final, and as that order em- 
braces the finding that the plaintiff "does or may compete for traffic 
with the lake line or lines in which it has an interest," this would seem 
to be an end of the controversy. The plaintiff, however, attacks the 
"jurisdiction" of the commission to make such a finding or order, and 
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(as we understand the argument) supports the position by contending 
that no compétition is possible under the physical conditions that con- 
fessedly prevail, and therefore that the order is arbitrary and com- 
pletely disregards the évidence. But this is not an attack on the 
commission's "jurisdiction" ; its right to judge dépends on the statute, 
and the statute in terms gives it the right to inquire and détermine 
whether a given situation présents a case of actual or potential com- 
pétition. This is precisely what the plaintifï asked, and what the 
commission undertook, namely, an inquiry whether the railroad com- 
peted actually or potentially with its own fleet of boats ; and we en- 
tertain no doubt that the jurisdiction existed, and that it was directed 
to a proper object. In what manner the commission may hâve exer- 
cised this right is, of course, a différent question. Its findings arc 
made final, and final they must remain, but with one qualification — 
certain fundamental rules must hâve been obeyed. In spite of the 
statutory déclaration of finality, the courts still retain a limited power 
of supervision — enough to see that constitutional requirements hâve 
been observed. Intermountain Rate Cases, 234 U. S. 490, 34 Sup. Ct. 
986, 58 L. Ed. 1408; U. S. v. R. R., 235 U. S. 320, 35 Sup. Ct. 113, 
59 L. Ed. 245. There must hâve been a "hearing," with the essentials 
involved in that word, and the action of the commission must not hâve 
been arbitrary ; but in other respects we hâve no right to review 
what bas been done, or the manner of doing it. We cannot substitute 
our judgment for the judgment of the commission on the weight or the 
effect of the évidence, or correct mistakes that may hâve entered into 
the findings of fact. 

Now the finding, that the plaintiff does or may compete for traffic 
with its boat line, is the finding of an ultimate facî, exactly as the 
finding of discrimination was decided to be in Meeker v. Railroad Co., 
236 U. S. 427, 35 Sup. Ct. 328, 59 L. Ed. 644; and the only question 
that remains is whether such a finding was made without évidence, or 
by disregarding the évidence plainly and arbitrarily. In view of the 
full reports of the commission, the subject need not be discussed. It 
is clear to us that the commission had before it other relevant évi- 
dence than the fact that the plaintiff's boat line did not parallel its rail 
line, but that physically one was merely a prolongation of the other. 
The real question was : What effect the traffic over one line had, or 
might hâve, upon the traffic over the other? Or, in other words, was 
the amount of money received from freight carried by one line affect- 
ed, or likely to be affected, by the amount of money received from a 
similar source by the other line? Upon this point there was relevant 
évidence before the commission, and its finding is conclusive. 

[3] 3. In conclusion, a few words may be said concerning the con- 
stitutionality of section 11. The plaintiff's argument does not attack 
the power of Congress to enact that competing carriers must be free 
from control by a common interest, and concèdes the power to au- 
thorize the commission to décide whether compétition exists, either 
actual or potential. The contention is that Congress has gone too far 
in the third paragraph of section 11, which empowers the commission 
to permit the opération of an "existing specified service by water" 
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beyond July 1, 1914. The paragraph is perhaps somewhat lacking in 
clearness and précision : 

"If the Interstate Conuiierce Commission shall be of the opinion that any 
sucli existing specifled service by water other tlian tlirougli the Panama 
Canal is being operated in the interest of the public and is of advantage 
to the convenience and commerce of the people, and that such extension will 
noither exclude, prevent, nor reduce compétition on the route by water under 
considération, the Interstate Commerce Commission may, by order, extend 
the time during which such service by water may continue to be operated 
beyond July flrst, nineteen hundred and fourteen." 

But, taken in connection with the earlier paragraphs, we think the 
fair construction is that, even if the commission shall find that compéti- 
tion, or the possibihty of compétition, now exists between a particular 
carrier by land and a carrier by water under common control, the 
service by water may still be continued if the commission shall be of 
opinion that the convenience and commerce of the people will be pro- 
moted thereby, and "that such extension will neither exclude, prevent, 
nor reduce, compétition on the route by water under considération." 

In other words, having found that the two carriers actually com- 
pete, or may compete, the commission may nevertheless permit the 
common control to continue and may allow the land carrier to con- 
tinue the service by water, if the public interest will be promoted 
thereby, and if continuance of the common control does not injure the 
existing, or the potential, compétition. The plaintiff objects to thèse 
provisions on the ground that Congress should hâve enacted a standard 
to which the commission should conform in determining thèse ques- 
tions, and contends that no such standard has been ordained, and that 
the whole subject has been turned over to the arbitrary action of the 
commission. We do not agrée with the argument. In our opinion 
Congress has done ail that was reasonably necessary. In the earlier 
paragraphs of the section, a standard is set up — actual or potential 
compétition — but of necessity Congress was obliged to leave the com- 
mission to décide whether the varying facts of varying situations did 
or did not conform thereto. The statute déclares what rule of déci- 
sion shall be applied to every case; but, as the précise facts of every 
situation could not possibly be known, the commission was of necessity 
empowered to ascertain them. As already stated, this part of the 
section is not attacked, and in view of several well-known décisions 
of the Suprême Court it could not be successfully attacked, as un- 
constitutional. It is no more a délégation of législative power than 
is the délégation of power to décide whether a rate is "reasonable" or 
a practice is "discriminating." 

And for similar reasons we think the objections to the paragraph 
now in question must also fail. No législative body can deal in détail 
with ail the complex relations of modem commerce. In most instanc- 
es, ail that can be done is to state principles and lay down gênerai 
rules, intrusting the proper tribunals with the task of applying them. 
Congress evidently saw that in exceptional situations the convenience 
and the commerce of the people might profit from an existing service 
by water, although a carrier by land might be controUing its opéra- 
tion. This is the first inquiry, and it présents a question of fact. And 
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the second inquiry is also of fact: If the common control and opéra- 
tion be continued, will compétition over the route by water be ex- 
cluded, prevented, or reduced? The facts once ascertained, the rule 
laid down by Congress is to be applied, namely, unless the public in- 
terest will be served, and unless compétition will be maintained, com- 
mon control is f orbidden ; but, if the public interest will be promoted, 
and if compétition will not suffer, common control may continue. In 
our opinion thèse provisions were indispensable, and indeed unavoid- 
able. 

The lawmaking power laid down as definite a rule as it could, and 
merely intrusted the commission with authority to ascertain the facts. 
The commission did not ordain the rule, but merely applies it. Indeed, 
the plaintiff seems to overlook this aspect of the statute. In sweeping 
terms, ail forms of joint control are forbidden to the carriers describ- 
ed, but the paragraph now attacked allows the commission to suspend 
the prohibition in a certain class of cases. This is a favor granted to 
the carriers in exceptional cases, and is not the invasion of a right. 
If they had a right to be invaded, it was the right of common con- 
trol ; Jjut this (it is conceded) was lawfuUy taken away, and the car- 
rier can hardly criticize the terms on which the sovereign sees fit to 
restore it as a matter of grâce. 

A decree may be entered dismissing the bill. 



NASHVILLE GRAIN EXCHANGE et al. v. UNITED STATES et al. 

(District Court, N. D. Georgia. Jubb 8, 1916.) 

No. 75. 

Commerce (g::3S5 — Ikterstatk Commerce Act — Long and Short Haul 
Clause — Fowers of Commission. 

Altliough the existence of water compétition may ."l'ustify railroad car- 
riers in granting to dealers in a commodity at a certain jjoint the priv- 
ilège of unloading, reblUing, and reshipplng to lurther points at through 
rates from the point of initial shlpment, it does not necessarily foUow 
that the particular privilège granted does not give to such dealers an un- 
due préférence or advantage over dealers at others points to whom the 
same privilège is not extended, but the question is one of fact to be de- 
termined by the Interstate Commerce Commission imder the power con- 
ferred by section 4 of the Interstate Commerce Act (Act Feb. 4, 1887, 
c. 104, 24 Stat. 3S0. as amended by Act June 18, 1910, e. 300, § 8, 36 Stat. 
547 [Comp. St. 1913, § 8566]). 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 138 ; Dec. 
Dig. ©=85.] 

In Equity. Pétition by the Nashville Grain Exchange and others 
against the United States and others. Bill dismissed. 

On application to enjoin the enforcement of a certain order of the 
Interstate Commerce Commission and to annul and vacate the same 
under the act of October 22, 1913, c. 32, § 1, 38 Stat. 208, entitled 
"An act making appropriations to supply urgent deficiencies in appro- 
priations for the fiscal year nineteen hundred and thirteen, and for 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numberea Digests & Indexes 
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other purposes." Application for injunction denied, and bill dis- 
missed. See, aiso (Corn. C.) 191 Fed. 37; (Com. C.) 197 Fed. 58; 
and United States v. Louisville & N. R. Co, 235 U. S. 314, 35 Sup. 
Ct. 113, 59 L. Ed. 245. 

Perkins Baxter and O. P. Anderson, both of Nashville, Tenn., for 
petitioners. 

Blackburn Esterline, Sp. Asst. Atty. Gen. (E. Marvin Underwood, 
Asst. Atty. Gen., on the brief), for the United States. 

Charles \V. Needham, of Washington, D. C. (Joseph W. Folk, of 
Washington, D. C., on the brief), for Interstate Commerce Commission. 

Before WALKER, Circuit Judge, and KEWMAN and FOSTER, 
District Judges. 

PER CURIAM. The bill in this case is an attack upon the order 
made by the Interstate Commerce Commission after the Suprême 
Court had remanded a former case attacking a previous order of the 
commission to enable a decree dismissing the bill in that case to be 
entered without préjudice to the right of the carriers to apply to the 
commission tO' be relieved f rom the opération of the provisions of sec- 
tion 4 of the Act to Regulate Commerce, upon a rebilling and 
reshipping privilège on grain, grain products, and hay which was in 
effect at Nashville vvhen said section 4 was amended by the Act of 
June 18, 1910. United States v. Louisville & Nashville R. Co., 235 
U. S. 314, 35 Sup. Ct. 113, 59 L. Ed. 245. 

Under the décision in that case we do not think that it is hère open 
to dispute that the right to continue the exercise of that privilège is 
dépendent upon an authorization of it, in whole or in part, conditionally 
or unconditionally, by an order of the Interstate Commerce Commis- 
sion made in the exercise of the power conferred by amended section 
4 of the Act to Regulate Commerce. By the order of the com- 
mission which is the subject of attack, the carriers were "notified 
and required to cease and desist, on or before the 15th day of October, 
1915, from granting to Nashville, and to the dealers in grain, grain 
products, and hay located at Nashville, the said privilège of rebilling 
or reshipping said commodities from Nashville, so long as said de- 
fendants refuse and refrain from granting to Atlanta, Columbus, Ma- 
çon, Cordele, Albany, Valdosta, Dublin, Montezuma, Rome and Athens, 
or any of them, and to the dealers in said commodities located at said 
cities, the said privilège of rebilling or reshipping said commodities 
from said cities." The order provided that it "shall continue in force 
for a period of not less than two years from the date when it shall 
take efifect." Before the order was to become effective, the railroads 
put in the reshipping and rebilling privilège at the points other than 
Nashville named in the order and retained it at Nashville, changing 
the privilège, however, as it had previously existed at Nashville, by 
making it applicable to carload traffic only ; whereas, it had previously 
been in effect at Nashville also as to shipments of less than carload 
quantities. This change was the act of the carriers, and was not re- 
quired by anything contained in the order complained of . 
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We understand that the attack made upon the commission's order 
is based upon the contention that the privilège formerly allowed at 
Nashville, while it was withheld from the other locaHties mentioned 
in the order, was not subject to be changed by the commission unless, 
upon investigation, it was disclosed by évidence that it operated to 
give Nashville an undue préférence or advantage, and that there was 
an entire absence of évidence tending to prove that such was its opér- 
ation and effect. It may be assumed, without being decided, that Nash- 
ville grain dealers, or an association of them, hâve such an interest 
in the continuance of the practice as it formerly existed as to hâve a 
standing in court to complain of an invalid order of the commission 
which enabled the carriers to discontinue the practice altogether or 
partially, and that such a complaint would hâve to be sustained, if it 
was made to appear that the commission's order was made in the ab- 
sence of any évidence to support a finding that the practice operated 
to the undue or unreasonable préférence or advantage to Nashville. 
But we are not of opinion that the charge of arbitrariness or that the 
action taken was unsupported by évidence is sustainable. The tariffs 
which were in évidence before the commission show that under them 
dealers at Nashville in grain, grain products, and hay could bring those 
commodities from the Ohio river crossings to Nashville, unload, treat, 
and store them, and ship them on to points of final destination fur- 
ther south, at the through rates from the river crossings to points of 
final destination, while dealers or jobbers in the same things in the 
other places named in the order had to pay the through rates to those 
places on such commodities shipped from the river crossings, and, to 
get them to other points, had to pay also local rates to such points of 
final destination — the through rate to the jobbing point and the local 
rate to a nearby point of final destination frequently amounting to 
considerably more than the through rate from the river crossings to 
the point of final destination. 

The commission had before it much évidence to illustrate how this 
rate situation operated to aid in building up a grain, grain products, 
and hay business at Nashville, and to circumscribe and obstruct the 
carrying on of a jobbing business in those commodities in the other 
places named in the order. The question whether the resulting ad- 
vantage to Nashville was or was not undue or unreasonable was one 
pf fact peculiarly appropriate for the détermination of the Interstate 
Commerce Commission. Though the fact was that the existence of 
river compétition at Nashville was a serions, or even insuperable, ob- 
stacle in the way of the railroads to that place attracting to themselves 
grain, grain products, and hay for carriage from the Ohio river cross- 
ings to Nashville if the through and local rates to and from that place 
were applied to such shipments without modification as they were at 
the other places which complained of the préférence accorded to Nash- 
ville, it does not necessarily follow from that fact that the particular 
privilège with référence to such commodities which the railroads saw 
fit to allow at Nashville, while they withheld it from the other locali- 
ties named in the attacked order, did not amount to an undue or un- 
reasonable préférence or advantage to Nashville and hâve the efïect 
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of subjecting such other localities or jobbers or dealers thereat to 
undue or unreasonable préjudice or disadvantage. In view of the great 
mass of évidence having some bearing on the inquiry submitted to the 
commission, a tribunal expert in matters of rate régulation and ad- 
justment, we are of opinion that there is no merit in the contention 
that it vvas so entirely without data from which to draw an inference 
as to the reasonableness or unreasonableness of the practices of the 
carriers which were the subjects of considération as to justify a court 
in pronouncing the order complained of arbitrary and unwarranted. 
O'Keefe, Receiver, v. United States, 240 U. S. 294, 36 Sup. Ct. 313, 
60 L. Ed. 651 (Feb. 21, 1916). 

The conclusion is that the bill should be dismissed, and it is so or- 
dered. 



UNITKD STATES v. McCUTCHEN et al. SAME v. KINSRY et al. SAME 
V. MIDLAND OILFIELDS CO., Limited, et al. 

(District Court, S. D. Callfornia, N. D. July 12, 1915.) 

Nos. A-12, A-13, A-30. 

1. Mines and Minbeat,s <®=>2 — Oïl Mining Claims — Ordek Withdrawing 

Lands fbom Ektby. 

An cil locator on a placer mining clalm lias in strictness no vested 
riglit as against tlie United States until he has made a discovery of oll; 
but It has been tiie policy of tho law to recognize liis equity so long as 
he is expendiiig money in a good-faith attempt to make the discovery, and 
the exception in the président ial order of September 27, 1909, withdraw- 
ing certain lands from entries of any klnd, of "ail locations or claims 
existing and valid on thls date," and permitting tliem to proceed to entry 
in the usnal manner, extends to and protects a claira previously located, 
on which work leading to a discovery of oll was then belng diligently 
prosecuted, although no discovery had been made at that time. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. § 2; 
Dec. Dlg. <®=>2.] 

2. Mines and Minbrals >g=32 — Oir. Mining Claims — Rights of Olaimants— 

Withdrawal of Lands fbom Entky. 

Neither the exception in such order nor the provision of Act June 25, 
1910, c. 421, 36 Stat. 847 (Comp. St. §§ 4523-4525), that the rights of any 
person who at the date of an,y such order was a bona fide occupant or 
clalmant, and was at such date "in diligent prosecution of work leading 
to a discovery of oil," should not be afCected by such order so long as 
he should "continue in diligent prosecution of said woi-k," applies to 
save any rlght in a locator who prior to the date of the order had ceased 
work for want of funds and never resumed, and where the claim was 
then reslded on by a person placed there for the sole purpose of holding 
possession. Nor did subséquent work by an assignée of such locator in 
sinking new wells, commenced while the order was in force and prose- 
cuted to a discovery, glve any rlght to such assignée ; the land having 
previously become subject to the fuU force and effect of the withdrawal 
order. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 2; 
Dec. Dlg. (®=>2.] 

(S^z^Por other cases see same toplc & KBY-NUMBER iû aU Key-Numbered Digests & Indexes 
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3. Mines and Minebals <S=>9 — Oïl Mining Claims — Effect or Oedeiî Witii- 

DRAWING LANDS FROM ENTRY. 

A claim initiated by a location made wMle such order was in force 
can be tiie basis of no rights as against the United States as the owuer 
of tlie title, but tlie claimant is a mère trespasser. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 9-13 ; 
Dec. Dig. ®=>9.] 

4. Mines and Minebals <g=>38(7) — Suit by United States to Restrain 

Waste— Keceivebsiiip. 

In a. suit by the United States to quiet its title to lands, its légal title 
to wliich is unquestioned, and to restrain waste by détendants, who are 
in possession and extracting and selling oil therefrom, wliieli constitutes 
their only value, complainant held entitled to the appointment of a re- 
ceiver. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 91; 
Dec. Dig. <S=338(7).] 

In Equity. Suits by the United States against George W. McCutch- 
en and otliers, against David Kinsey, the Midway Field Oil Company, 
and others, and against the Midland Oilfields Company, Limited, and 
others. On motions by complainant for injunctions to restrain waste 
and for appointment of receivers. Motions granted. 

E. J. Justice, Sp. Asst. Atty. Gen., and Albert Schoonover, U. S- 
Atty., of Los Angeles, Cal., for the United States in ail cases. 

In Case No. A-12 : 

Beasly & Fry, of San José, Cal., for Bean-Spray Pnmp Co. 

Samuel Shortridge, of San Francisco, Cal., for Spreckles Oil Co, 
and John D. Spreckles. 

A. L. Weil, of San Francisco, Cal., for General Petroleum Co. 

J. W. Wiley, of Bakersfield, Cal., for McCutchen and others. 

A. L. Weil, of San Francisco, Cal., for Davis S. Bachman. 

R. T. Harding, of San Francisco, Cal, for Pacific Midway Oil Co. 
and Monroe. 

M. S. Platz, of Bakersfield, Cal., for D. F. & M. F. Francis. 

Curtis H. Lindley, of San Francisco, Cal., for Obispo Oil Co. 

Geo. W. Lane, of San Francisco, Cal., for Independent Oil Pro- 
ducers' Co. 

R. T. Harding, of San Francisco, Cal., for Pacific Midway Oil Co., 
Pacific States Refiners' Co., and American Oriental Co. 

A. V. Andrews and T. O. Toland, both of Los Angeles, Cal., for 
Union Oil Co., Maricopa Star Oil Co., and Producers' Transp. Co. 

A. V. Andrews and T. O. Toland, both of Los Angeles, Cal., for 
Maricopa Oil Co. 

Geo. E. Whitaker and Rowan Irwin, both of Bakersfield, Cal., for 
Edith F. Coons. 

Oscar Lawler, of Los Angeles, Cal., for Midway Field Oil Co. 

In Case No. A-30: 

A. L. Weil, of San Francisco, Cal, for Midland Oilfield Co. 

Andrews, Toland & Andrews, of Los Angeles, Cal, for Union Oil 
Co. 

Geo. Lane, of San Francisco, Cal, for Independent Oil Producers' 
Co. 

ig;:3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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In Case No. A-13 : 

Oscar Lawler, of Los Angeles, Cal., for Midway Field Oil Co. and 
United Midway Oil Lands Co. 

Andrews, Toland & Andrews, of Los Angeles, Cal., for Union Oil 
Co. 

J. S. McKnight, of Los Angeles, Cal, for Letteau & Kinney. 

Hunsaker & Britt, of Los Angeles, Cal., for A. T. Jergins. 

BLEDSOE, District Judge. Application is made in each of the 
above-entitled cases for the issuance of an injunction in the nature of 
a restraint of waste, and for the appointment of a receiver to take 
charge of and operate the oil wells situate upon the properties in con- 
troversy. Substantially the same state of facts is presented in each 
case, and the légal questions presented for détermination are essen- 
tially similar. AU are suits to quiet the title of the government in and 
to certain oil lands in this state now in the possession of and claimed 
under oil land locations by the respective défendants. The basis of the 
government's claim in this behalf is that the lands were withdrawn 
from entry and location by the government and that in conséquence 
the entry of the respective défendants thereon has served in no wise 
to give them any rights as against the government. 

It will be remembered in this connection that on September 27, 1909, 
the Président of the United States issued his much discussed withdraw- 
al order, temporarily withdrawing from ail forms of location, settle- 
ment, etc., certain specified public lands, including those in controversy 
herein, then belonging to the United States government ; and, although 
the vaHdity of this order was challenged at every step by those interest- 
ed in the oil industry, it successfully withstood every attack, and was 
fînally and definitely upheld in its every aspect by the Suprême Court of 
the United States in United States v. Midwest Oil Co. (decided Eeb- 
ruary 23, 1915) 236 U. S. 459, 35 Sup. Ct. 309, 59 L. Ed. 673. Ail of 
the lands involved in thèse cases were included within the terms of the 
withdrawal order. 

In the Kinsey and Midland Oilfields Company Cases the facts as al- 
leged in the verified biUs are comparatively simple. In the Kinsey Case 
it is alleged : That the plaintiff, the United States government, now is, 
and at ail the times mentioned and ever since the treaty of Guadalupe 
Hidalgo has been, the owner and entitled to the immédiate and exclu- 
sive possession and enjo3mient of ail of the lands described in the biU, 
and particularly ail of the oil, petroleum, gas, and other minerai there- 
in contained. That at ail times mentioned ail such lands hâve been and 
now are part of the public domain, except as withdrawn and reserved 
from entry as is thereinafter alleged. That said lands now are and at 
ail times hâve been oil and gas bearing lands, containing rich deposits 
of petroleum or minerai oil and gas in commercially paying quantities, 
and at ail times said lands hâve been and now are chiefly valuable for 
the petroleum or minerai oil deposits therein. 

It is then alleged that on the 14th day of September, 1908, the Sec- 
retary of the Interior duly and regularly withdrew and reserved the 
said lands from settlement, entry, or purchase, under the agricultural 
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land laws of the United States, for the purpose o£ examining and classi- 
fying them. On June 9, 1909, the said lands were duly and regularly 
classified by the said Secretary as petroleum or oil-bearing lands. On 
September 27, 1909, the Président of the United States, under author- 
ity legally invested in him so to do, duly and regularly withdrew and 
reserved ail of said lands by the withdrawal order hereinabove referred 
to. On July 2, 1910, the Président, under the authority specially in- 
vested in him by virtue of the provisions of the act of Congress approv- 
ed June 10, 1910 (36 Stat. 847), duly and regularly ratified, and con- 
tinued in full force and effect his order of withdrawal of September 
27, 1909, aforesaid, and did further withdraw and reserve ail of such 
lands from minerai exploration, occupation, and from ail forms of loca- 
tion, settlement, application, sélection, etc., under the minerai or non- 
minerai public land laws of the United States. That both of said or- 
ders of withdrawal and réservation hâve ever since their respective 
dates been, and now are, in full force and effect. 

It is next alleged that there was no petroleum or other minerai pro- 
duced or discovered on said lands until long after July 10, 1910, but 
it was first produced thereon on or after March 15, 1912, by the Mid- 
way Field Oil Company, one of the défendants named, and that there 
was no other production by any of the défendants, or any other person, 
of petroleum or minerai oil or gas, or other minerai, on said premises, 
until long subséquent to March 15, 1912. Several placer minerai lo- 
cations upon said land are then specifically referred to, but speaking 
of them in gross, it may be said that ail of them that were made prior 
to September 27, 1909, were abandoned by their respective locators, 
and that none of the locators thereof ever made any discovery on said 
lands. 

It is alleged that on June 8, 1910, the "Blue Feather" minerai location 
was made on said land, and that on June 9, 1910, the "Midway mine" 
location was made thereon. It is also alleged that subséquent to the 
2d day of July, 1910, the United Midway Oil Land Company, claim- 
ing under and through the said "Midway mine" location, entered upon 
said property, and that thereafter the Midway Field Oil Company, as 
its lessee, entered upon said property under and by virtue of said "Mid- 
way mine" location, and, after drilling a well upon said claim, made a 
discovery of oil thereon, and proceeded to and are now extracting from 
said land large quantities of petroleum and minerai oil. It is also al- 
leged the Union Oil Company of California, the only other opéra tor 
upon said daims, entered thereon subséquent to the 2d day of July, 
1910, and made a discovery thereon, and effected a subséquent produc- 
tion of oil therefrom. 

It is then alleged that no discovery of oil or petroleum upon said 
premises has ever been made upon any part of said land, except as is 
hereinabove set out; that no valid location or entry of, or claim to, 
said land under the public land laws, or otherwise, was ever made or 
acquired by défendants, or either of them ; and that on the 27th day of 
September, 1909, there was no locator or person in occupancy of the 
said claim, as claimant or otherwise, and that on the 2d day of July, 
1910, there was no person or corporation in diligent prosecution of 
234 F.— 45 
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work leading to the discovery o£ oil or gas on said lands under any 
location or pretended location, or otherwise. It is then alleged in apt 
language that the défendants hâve no rights upon said lands ; that 
they are trespassers thereon, and are extracting oil and gas theref rom 
without right, and to the irréparable injury of the proprietary rights o£ 
the plaintiff in and to the said property. It is also alleged that the 
value of the lands referred to exceeds $1,0(X),000. 

In the Midland Oilfields Company Case, the bill of complaint in 
which was filed March 30th of this year, with référence to the par- 
ticular matters in controversy, it is alleged that the Président niade 
the withdrawal order of September 27, 1909, hereinabove referred to 
including the lands in controversy in the suit, and that notwithstand- 
ing such order, and in violation of the proprietary rights of plaintifif, 
and of the lawful orders and proclamations of the Président, and 
particularly in violation of the aforesaid withdrawal order, the de- 
fendants named entered upon the premises in controversy long sub- 
séquent to the said 27th day of September, 1909, but that, some time 
after the year 1910, one of the défendants discovered petroleum on 
said lands, has since produced and caused to be produced large quan- 
tifies thereof, and threatens to continue the extraction and sale of 
the same. It is then alleged that none of the défendants or any other 
person was bona fide occupant or claimant of said land, and in the 
diligent prosecution of work leading to the discovery of oil or gas, on 
September 27, 1909. It is alleged that the value of the lands in con- 
troversy in this suit exceeds $500,000. 

General allégations are made in ail the complaints that the défend- 
ants in possession and engaged in producing oil from the respective 
properties involved are actually extracting oil therefrom in large quan- 
tifies, and converting the same to their own use; that défendants 
threaten to continue so to operate said properties, arid otherwise com- 
mit waste and trespass upon the lands of right belonging to plaintiff, 
to its irréparable injury, and in violation of its settled policies with 
respect to the conservation of its petroleum deposits. It will be ob- 
served that in both of the cases last hereinabove referred to the initia- 
tion of the rights of the défendants upon the lands in controversy oc- 
curred subséquent to the date of the presidential withdrawal order 
of September 27, 1909. In this respect thèse cases differ from the 
McCutchen Case now to be referred to, in that the rights of défend- 
ants involved in that case were initiated prior to the date of the with- 
drawal order. The McCutchen Case is also différent, in that an 
application for a receiver, based upon the bill of complaint therein, has 
been made to this court heretofore, Judge Dooling, of the Northern 
District of California presiding, and an order was made denying such 
application. It is différent also in that one of the défendants named 
therein made application for a patent to a part of the land involved, 
which application, after hearing by the Commissioner of the General 
Land Office and the Secretary of the Interior, was, subséquent to 
the making of Judge Dooling's order, refused. Land Décision dated 
April 21, 1915, Advance Sheets, p. 420, vol. 44. 

The facts involved in the McCutchen Case are very succinctly stated 
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by Judge Dooling in his opinion filed at the time o£ the déniai of the 
motion for a receivership, reported in 217 Fed. 650, and it is iinneces- 
sary, therefore, to reiterate them hère, or to refer to tiiem save merely 
for purposes of explaining my ruling herein. It is apparent from 
Judge Dooling's décision that request was made of liim for the ap- 
pointment of a receiver upon two grounds: First, the alleged fraud 
on the part of the locators of the lands in question in the making of 
the location which was sought to be made the basis for the patent; 
and, secondly, because of the nondiscovery of oil upon the premises 
previous to the promulgation of the withdrawal order of 1909. Judge 
Dooling refused to grant the application upon either of the grounds 
urged, becausé he had, as he says, prior thereto, and in another pro- 
ceeding, held that the withdrawal order was ineiïective, and also be- 
cause, considering the strongly controverted questions of f act involved, 
he felt that there was such a doubt as to the fraud alleged as to jus- 
tify, if not require, a déniai of the application. Since the rendition of 
his opinion, the Suprême Court, as adverted to hereinabove, has held, 
however, that the withdrawal order was valid, and this court must 
now détermine, in the added light of the Suprême Court décision, the 
efifect of that vahd order upon défendants' claims herein. 

With respect to the other question involved and considered by Judge 
Dooling, to wit, that of fraud, I am constrained to agrée with him 
that at this time, and in the advance of a trial upon the merits, that 
issue is not so free from doubt as to justify this court upon that 
ground in taking the property of the défendants out of their posses- 
sion and giving it over into the hands of an officer of the court, 

[1] Referring to the facts pleaded as affecting défendants' rights 
under the withdrawal order, it may be stated generally that no discov- 
ery of oil was made on the property involved in the McCutchen Case 
prior to June 6, 1910, at which date a discovery was made, and oil 
and gas were produced by défendant Pacific Midway Oil Company. 
This discovery and production of oil was made under and pursuant 
to an oil placer location upon the premises in question, of date Febru- 
ary 12, 1909, or possibiy prior thereto. Under that location the Obispo 
Oil Company, as assignée of the locators of the land in controversy, 
entered upon the lands on or about March 1, 1909, and began active 
opérations in the matter of drilling for oil. After a well had been 
drilled several hundred feet it was found impossible to continue the 
opérations thereat, whereupon the rig was moved, and a new well was 
started. Thereupon a second well was drilled to a depth of almost 
500 feet, when, some time during the month of July, 1909, the Com- 
pany having exhausted ail of its available funds, the work was dis- 
continued. On August 31, 1909, the committee appointed by the stock- 
holders of the company at a meeting held on the 30th day of July 
reported that on August Sth they had visited Maricopa and had se- 
cured an agreement from the McCutchen brothers (the original loca- 
tors hereinabove referred to) that the company might bave an exten- 
sion of 90 days, during which to make arrangements to continue drill- 
ing opérations. The committee further reported that they had dis- 
charged the employés, had shut down the well, and left the properties 
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in charge of a keeper at a salary of $65 for the balance of the month 
of August. Sonie time in September a house on the land was oc- 
cupied by a caretaker, who continued thereon, without salary, until 
March, 1, 1910. The Obispo Company never resumed work on the 
claim. Some time during the latter part of February following, the 
Pacific Midway Oil Company, as an assignée or successor in interest 
of the Obispo Oil Company, began opérations on the property. 

The two old wells hereinabove referred to were examined by the 
Pacific Midway Company, and after some expérimentation were found 
unserviceable, whereupon the drilling rig was moved, and a third and 
entirely new well was started. This was in March, 1910. The work 
was pushed forward with dihgence, and a discovery of oil was made 
by the médium of such well on June 5, 1910. Thereafter other com- 
panies, referred to in Judge Dooling's opinion, went upon the prop- 
erty and after some large expenditures of money produced oil in 
paying quantities. In this connection it may be suggested that upon 
the refusai by the land office, as hereinabove referred to, to issue a 
patent to the Pacific Midway Oil Company, an opinion was rendered, 
and from such opinion, containing a statement of the facts involved, 
the foregoing summary bas been taken. This I do, not that I feel that 
the court is bound, in this proceeding, by the findings of fact of the 
land department of the government, but because of my behef that the 
facts as stated in said opinion are in accordance with the truth of the 
controversy. 

With référence to the situation existing on the date of the presiden- 
tial withdrawal order of September, 1909, it may be said that, in addi- 
tion to the facts as stated by the Commissioner of the General Land 
office in his opinion, one of counsel for the défendants in bis brief says : 

'"Tlie care-taker liad been in the employ of the Obispo OU Coinpauy, and 
was then working on an adjoining pièce of property, and lived, with his fam- 
ily, on this property, rent free, and with the assurance of further employ- 
ment when opération should be resumed," 

Another counsel, in the brief used before the land department and 
also presented to the court herein for its considération, said with réf- 
érence to the transactions occurring on and about the date of the with- 
drawal order : 

"ïhe continued active opérations of the Obispo Company embraced a period 
from February, 1909, to August 5th. During this period tliey drilled well 
"No. 1 to a depth of 500 feet, when tliey encountered sliift boulders, whicli 
crushed the pipe. Tlien they moved the rig a short distance away and started 
drilling. In this they reached a depth of 470 feet, when opérations were sus- 
pended — August 5, 1009 — by reason of financial difflcultles. On this date a 
committee of stocUholders of the Obispo Company vlsited the ground. Ui> 
to this time there liad been expended by the Obispo Company somewhere be- 
tween $15,000 and $18,000 on this venture. The committee ordered the opéra- 
tions stopped, put Watterson, one of the drillers, in charge to take care of 
the property, at a salary of $65 per month, and secured from McOutchen 
brothers, by W. C. McOutchen, an agreement permltting a suspension of drill- 
ing for 90 days. * * * At this time, and subséquent to September 10, 
1909, a man by the name of May and his wife moved into the house on the 
quarter, at the instigation of the Obispo Company, to hold possession of the 
property. Watterson, who had been employed by the committee of the Obispo 
stockholders, left about September 9th. The Mays were slmply holding pos- 
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session by résidence on tlie ground, but were not paid employés. May was 
subsequently employed when opérations were resuined by the l'acitlc Midway. 
* * * It'is coneêded that betweeu August 5, 190O, and until opérations were 
resumed by the Pacifie Midway in February 1910, there was no active drilliug 
upon the property. From August 5 until Septeniber 10, 1909, Watterson was 
in possession as an employé of the Obispo. Thereafter May and his wife 
moved in for the purpose of holding possession. No salary was pald them. 
but they entered into possession simply to hold it for the Ohispo Company." 
(Italics mine.) 

By a référence to the décision of the Suprême Court in the Midwest 
Case, supra, it will be observed that, though the presidential order of 
withdrawal of September 27, 1909, purported ta withdraw from ail 
forms of location or settlement under the minerai or nonmineral public 
land laws ail the public lands specifically referred to in the lists ac- 
companying the withdrawal order, yet this important exception was 
ingrafted upon that order, viz. : 

"Ail locations or clainis exi-sting and, valîd on tliis date niay proceed to en- 
try in the usual manner after flling, investigation, and exaniination." (Italics 
mine.) 

It is obvious that it was not and could not hâve been the intention 
of the Président, acting for and in behalf of his principal, the United 
States government, to except from the opération of the withdrawal or- 
der ail claims or locations that might then be subsisting upon lands in- 
cluded within such order. Spécial pains were taken to indicate that the 
intention of the executive was that only "valid" locations or claims 
were to be excepted from the gênerai opération of the withdrawal or- 
der. In order to ascertain the extent of this exception it is necessary 
to define what, under the law, and within the meaning and true intent 
of the presidential action, constitute a "valid" location or claim. In 
this behalf it should be remembered that "valid" is defined as : 

"Good or sufflcient in point of law; eflicacious; incapable of being right- 
fully overthrown or set aside ; sustalnable and effective in la,w, as distin- 
guishable from that which exists or took place in fact or appearance, but has 
not the requisites to entitle it to be recognized and enforced by law." Cent. 
Dict. 

What constitutes a "valid" minerai oil location, one "sustainable and 
effective in law," is very succinctly stated by the Suprême Court of 
California in McLemore v. Express Oil Co., 158 Cal. 559, 561 et seq., 
112 Pac. 59, 60 (139 Am. St. Rep. 147). It is therein stated: 

"The prlnciple has become axiomatic that discovery and appropriation sre 
the source of title to mlning claims, and that assessment or development wofk 
is the condition of their continued possession. * * * But this rule applie» 
only when the location is valid and complète. And a location is valid and 
complète only when, after compllance with other requirements, a discovery of 
valuable minerais in place has been made. In the case of ordinary minerais, 
little or no difflculty has been exi)erienced by the courts in this niatter. In 
practice, the miner went upon the public domain, and, before he took the 
trouble to stake his claim and post and record his notice, he made discovery. 
The staking of the boundaries of the claim and the posting of notice foUowed 
such discovery. When, however, Congress enacted that locations could and 
should be made of public lands eoutaining petroleum or other minerai oils un- 
der the laws l'elating to placer mining claims (Act Feb. 11, 1897, 29 Stat. at 
Large, c. 216, p. 526 [U. S. Comp. Stats. 1901, p. 1435]), the courts were at 
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once confronted with serious difficulty m tlieir endeavor to obey tlie congres- 
sional mandate, and fit the placer minlng laws to the exigeucies of oil loca- 
tions whlch, in thelr nature, were radically dlssimilar. Tlius, It is well estab- 
lished, that the sole power of disposition and cx)ntrol of the public lands be- 
ing vested by the Constitution of the United States on Oongress (Const. U. S. 
art. 4, § 8), Congress could at any time change its policy in regard to those 
lands so long as vested rights were net impaired. It was fuUy established, 
also, that a qualifled person, who had made a valid location upon a part 
of the public minerai domain (which valid location always, of course, includes 
discovery), acquired vested rights, which no change in congressional policy 
could afCect or Impair, but, per contra, that 'a change in polici/ could impair 
tiie rights of one upon the public domain, who had not acquired a valid loca- 
tion.' As has been said, in the case of other minerais, discovciy preceded the 
demarkation of the boundaries, the posting and reeording of the notice. In 
the case of oil, discovery, in the very nature of thiiigs, would rarely or never 
be made, except at the end of much time and after the expenditure of much 
money ; the discovery of oil involving the érection of a derrick, the installa- 
tion of machlnery, and the laborlous drilllng of a well, frequently to the 
depth of 8,000 feet or more. If, therefore, the placer mining laws, which were 
rteclared by Congress to be the only laws under which oil locations could be 
established, were to be made of any practical benefit to the oiriocator, It 
must be by permitting him to mark the boundaries of bis location and post 
and record his notice, and 6?y protecting Mm in possession tvhile hc ivas ivith 
diligence proscctitin-g the lahor of digging his ivell to détermine ivhether or 
not a discovery could he made. So it was held by the fédéral courts, by tlie 
courts of some of the other states, and by this court in Miller v. Ohrisman, 
140 Cal. 447, 73 Pa.c. 1084, 74 Pac. 444, 98 Am. St. Kep. 63, to the following 
effect: 'One who thus in good faith makes his location, remains in posses- 
sion, and with due diligence prosecutes his work toward a discovery, is fully 
protected against ail forms of forcible, fraudulent, surreptitious, or clandes- 
tine entries and intrusions upon his possession. Such entry must be always 
peaceable, open, and above board, and made in good faith, or no riglit can be 
founded upon it.' Weed v. Snook, 144 Cal. 439, 77 Pac. 1023 ; Cosmos, etc., Co. 
V. Gray Eagle Oil Co. (C. C.) 104 Fed. 20; Id., 112 Fed. 4. 50 C, C. A. 79 
[01 L. B. A. 230]; Id., 190 TJ. S. 301, 23 Sup. Ct. 092 [24 Sup. Ct. 860, 47 
L. Ed. 1004] ; Whiting v. Straup, 17 Wyo. 1 [95 Piic. 849] 129 Am. St. Rep. 
1093; MofCat v. Blue River, etc., Co., 33 Colo. 142, 80 Pac. 139. But it is 
always to be borne in mind that, until the perfection of the iuchoate and in- 
complète location by discovery, the locator has, flrst, no vested rights which 
Congress is obliged to recognize. So that Congress may change its policy in 
regard to the lands to the extent even of excluding thorefroni the diligent 
operator who has not made discovery. However inéquitable such a proceed- 
ing might be, it in no way would be illégal. * * * Wbat the attcmpting 
locator has is the right to continue In possession, undisturbed by any form of 
hostile or clandestine entry, while he is diligently prosccuting his icork to a 
discovery. This diligent prosecution of the work of discovery does not mean 
the doing of assessment work. It does not mean the pursuit of capital to 
prosecute the work. It does not mean any attempted holding, by cabin, lum- 
ber pile, or unused brick. It mcans the diligent, continuons prosecution of 
the loorli, with the expenditures of xohatever money may 6e necessary to the 
end in vieiv." (Italies mine.) 

The gist of this décision, as I read it, is that after entry, and the ini- 
tiating of the minerai placer claim by the oil locator, he has no vested 
right as against the government until he makes a discovery of oil upon 
the lands in question. In other words, the posting or reeording of his 
oil placer claims gives him no rights as against the government until 
by discovery of oil it is made apparent that the land is in truth and in 
fact minerai land and subject to location under the minerai law. Hav- 
ing, however, initiated his claim by the posting of his notices, he is 
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protected as against tliird persons as long as he "remains in possession 
and with due diligence prosecutes his claim toward a discovery." As 
long as he thus conducts himself , though as against the government he 
has no vested rights, nevertheless he has rights which ought to be by 
ail parties respected. 

And, in this spirit, ail locators who were thus conducting themselves 
at the time of the making of the withdrawal order had their rights re- 
spected by the Président by the exception contained therein and here- 
inabove ref erred to ; that is to say, on the date that the withdfawal or- 
der was made, if any locator was then on withdrawn lands, in possess- 
sion, and was "with due diligence" prosecuting his work tow.l.rd a dis- 
covery of oil, by the express provisions of the withdrawal order, it did 
not affect him. He had a "valid" location, and he could, despite the 
gênerai terms of the order, "proceed to entry in the usual manner" ; 
that is, proceed to a discovery and thereby perfect his right to the min- 
erai claim. If, however, at the date of the withdrawal order, such lo- 
cator was not in possession, or was not with "due diligence" prosecut- 
ing his work toward a discovery, then he had no "valid" location, and 
in virtue of the efficacy of the withdrawal order as an act of a duly 
authorized agent of the United States government in that behalf, the 
order served to withdraw from further entry, location, settlement, or 
other disposai the land so claimed by such locator. Furthermore, if, 
notwithstanding such situation, such locator, conceiving the withdrawal 
order to be entirely invalid, thereafter began or resumed opérations 
looking to a discovery of oil upon his claim, he was met by the terms 
of the order itself , to the effect that the land was no longer open to en- 
try or claim, and that, as between him and the government, ail subsé- 
quent efïorts of his could not serve to divest the government of its 
proprietary title therein. 

The Suprême Court having determined, after most careful considér- 
ation, that the withdrawal order in question was valid in its every as- 
pect, and effectuai as serving to withdraw from entry or settlement 
the public lands referred to therein, it indubitably follows that any 
entry made or claim initiated upon such land so withdrawn subséquent 
to the date of such withdravi'al order, and while the same was in full 
force and efïect, would be void and futile as against the proprietary 
rights of the United States government. If discoveries of oil were 
made subséquent to the withdrawal order, in virtue of claims initiated, 
however, prior thereto, and if at the time of the making of such order 
the locators or their successors were in occupation of the property 
claimed, and were at that time diligently engaged in the prosecution of 
the work looking to a discovery of oil therein, they would be protected 
in their rights by the express terms of the withdrawal order itself. If 
they were not so engaged with diligence in endeavoring to effect a dis- 
covery of oil, then their rights would be no gréa ter than, or différent 
from, the rights of one who might hâve entered upon withdrawn lands 
subséquent to the date of the presidential order, and as to such an one 
the Suprême Court has said in the Midwest Case that his rights were 
nil. 
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In the Midwest Case, with respect to the validity of the withdrawal 
order, and as its ultimate conclusion thereon, the Suprême Court said : 

"The long continuée! practice of acquiescence in Congress, as well as tlw 
décisions of tlie Courts, ail sliow tliat the Président had the power to malie 
the order. And as was sald in Wolsey v. Chapman, 101 U. S. 769 [25 L. Ed. 
915], the 'withdrawal would be suffici^nt to defeat a settlement * * * 
while the order was in force.' " 

In this connection it might be well to observe that the order remain- 
ed in force until some congressional action or some other executive ac- _ 
tion annulled it. No congressional action was ever had in that behalf 
(Midwest Oil Case, supra), and no executive action, except in so far as 
the withdrawal order of July, 1910, served to ratify it. 

[2] The claim seems to be made, and if I understand the opinion of 
the land department aright, is given récognition therein, that the scope 
or comprehensiveness of the withdrawal order of September, 1909, was 
in some wise affected or enlarged by the so-called Pickett Act, passed 
June 25, 1910. 36 Stat. 847. The Suprême Court in the Midwest 
Case, supra, held that there was nothing in that act "indicating the 
slightest intent to repudiate the withdrawals already made under the 
executive order of September, 1909." The court also said that: 

"The législative history of the statute shows that there was no such intention 
and no purpose to niake the act rétroactive or to disafHrm what the agent in 
charge had already done." 

It would seem to me that since the act in question was passed some 
months after the promulgation of the executive order, and it having 
been held by the Suprême Court not to hâve been in any degree an im- 
pairment of that order, the conclusion ought to follow that the act in 
no wise or at ail affects the scope or purpose of the order. If it hâve 
any effect at ail, however, it is, in my judgment, in support of the con- 
clusions hereinabove announced by me with respect to the gênerai efïect 
of the withdrawal order. This foUows because by the terms of the act 
itself it is provided that : 

"The rights of any person who at the date of any order of withdrawal 
lieretofore * * * made is a bona fide occupant or claimant of oil or gas 
bearing lands, and who at such date is in diiligcnt proseoution of work lead- 
Ing to discovery of oil or gas, shall not be afCeeted or impalred by such or- 
der, so long as such occupant or claimant shall continue in diligent prosecu- 
tion of said work." (Italics mine.) 

If this provision amounts to anything at ail, it is tantamount to a 
déclaration on the part of Congress itself to the efïect that one who 
would claim the benefit of a location initiated previous to the promul- 
gation of the withdrawal order, but not followed by a discovery until 
after the order, must hâve been, at the date of the withdrawal order, 
in diligent prosecution of work leading to a discovery of oil, and must 
hâve continued in such diligent prosecution until a discovery was ef- 
fectuated. 

[3] If I am correct in my views of the law as hereinabove declared, 
the claims of the défendants in the Kinsey and Midland Oilfields Com- 
pany Cases, having been initiated subséquent to the promulgation of the 
withdrawal order of 1909, hâve no force or validity as against the holder 
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of the paramount title, the government, and défendants' intrusion into, 
and trespass upon, the lands covered by such claims, stand without 
warrant ; in conséquence their further waste thereof should be enjoin- 
ed, and the opération of the oil properties thereon should be committed 
to the hands of a receiver of this court pending a final judgment quiet- 
ing complainant's title thereto. 

With respect to the questions involved in the McCutchen Case I find 
much greater difficulty in arriving at a conclusion satisfactory to my- 
self . I am persuaded that if, under the law as stated, the Obispo Com- 
pany had not a "valid" location at the date of the withdrawal order of 
1909, then the subséquent efiforts of their successors and assignées could 
not and should not be permitted to create a title to, or valid claim upon, 
withdrawn land. The real difhculty in the case, in this behalf, centers 
around a détermination of the question as to whether or not the Obispo 
Company was "with due diligence" prosecuting its work toward a dis- 
covery of oil on its placer claim at the time of the promulgation of the 
withdrawal order. The land department, in the opinion hereinbefore 
referred to, has held that it was not prosecuting its work with due dili- 
gence at that time, and that in conséquence its claim was not valid. 
This conclusion of that department, confessedly, is not binding upon 
the court, and perhaps it ought not to be at ail persuasive with it. Af ter 
a very careful considération of the f acts, however, as adduced f rom the 
record, and as admitted by counsel, and indicated hereinabove, I can 
come to no other conclusion than that the Obispo Oil Company was 
not prosecuting its work towards a discovery of oil with due, or even 
any, diligence at the time of the withdrawal of its land. 

Recurring to the facts in the case, it will be remembered that the Com- 
pany, because of a visit of its stockholders to the ground, and because 
ail of its available funds ivere e.rhausted, discontinued and actually 
ceased work looking to a discovery of oil on or before the 5th day of 
August, 1909, almost 60 days previous to the promulgation of the with- 
drawal order. It thereupon secured an extension of time under its con- 
tract with the original locators of the land, within which it might delay 
a resumption of opérations. This extension of time lasted until No- 
vember 5, 1909, but nothing was done on the property at that time, nor 
until more than three months thereafter. It further appears that the 
committee of stockholders discharged the employés and left the prop- 
erty in charge of a keeper under salary for a very short time. There- 
after a man, working on an adjoining pièce of property, at the instiga- 
tion of the Obispo Company, moved onto the property and lived there, 
rent free, "simply to hold it for the Obispo Company." Upon this state 
of facts it would seem to me as if the court, upon the trial, would be 
compelled, indubitably, to indulge in the conclusion as a matter of law 
that no due diligence looking to a discovery of oil upon the property 
was évident, either at the date of the withdrawal order or for some 
months subséquent thereto. McLemore v. Express Oil Co., 158 Cal. 
559, 112 Pac. 59, 139 Am. St. Rep. 147; Borgwardt v. McKittrick Oil 
Co., 164 Cal. 650, 130 Pac. 417; Ophir Silver Mining Co. v. Carpen- 
ter, 4 Nev. 534, 97 Am. Dec. 550. 
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The point is made and urged with much force that it sViould not be 
held that the Obispo Company was lacking in diligence at the date o£ 
the withdrawal order, because they had theretofore expended a sum 
bf approximately $20,000 in an endeavor to make a discovery of oil 
■on the lands in question, and it is apparently insisted that that ex- 
penditure in itself is aniply sufificient to réfute the claim of a want of 
diligence. It should be remembered, however, with respect to this, that 
under the facts shown ail efforts made by the Obispo Company in 
connection with the expenditure mentioned were fruitless, and the 
wells attempted to be sunk through such expenditure hâve actually, 
ever since on or about the 5th day of August, 1909, been abandoned, 
and if the défendants were given a clear title to ail the land in ques- 
tion at this time, the expenditures made and relied upon herein by the 
Obispo Company would still constitute a false factor in their claim 
of title, because no muniment thereof would rest upon such expendi- 
tures. In other words, no discovery of oil at any time upon the prem- 
ises in controversy in the McCutchen Case was made through, or 
by means of, or at a place developed by, the moneys laid out by the 
Obispo Company. When the Pacific Midway Oil Company, in the 
latter part of February, 1910, took over the rights of the Obispo Com- 
pany and entered upon its property, it examined the wells theretofore 
sought to be sunk to the oil sands by the Obispo Company, but found 
them upon such examination wholly unserviceable, and actually sunk 
the wells which resulted in the discovery of oil at a différent place. 
In this wise it may be said, as I view the situation, that the expendi- 
tures of the Obispo Company as heretofore indicated contributed in 
no degree or respect to the discovery of oil, and should not now be 
held as évidence of due diligence at the time of the promulgation of 
the withdrawal order. 

In somewhat similar vein it is also urged that it would be highly 
inéquitable now for the government to retake the title, so to speak, of 
thèse lands, after the défendant companies hâve gone upon them and 
made the expenditures of hundreds of thousands of dollars in the 
prosecution of work leading to a discovery and extraction of oil shown 
hère by the facts. The simple and sufficient answer, however, to this 
contention, is that ail of thèse défendants went upon thèse lands at a 
time when they knew that they had been withdrawn from entry and 
settlement by order of the Président of the United States. If they 
relied upon a claim initiated previously to such withdrawal, it was their 
bounden duty, under the circumstances, to investigate and consider 
whether or not such claim was "valid," and therefore within the pro- 
tective provisions of the executive order. What they did, then, in 
that State of the case, and in disregard of their duty to investigate, they 
must be held, and held rightly, to hâve done at their own risk. That 
they misconceived the law, and determined in their own minds that 
the withdrawal order of 1909 was invalid, do,es not suffice, in the judg- 
ment of this court, to secure for them any rights because of the ex- 
penditure made under such misconception. The government of the 
United States did nothing to lead them to believe that the withdrawal 
order was invalid, and to hold that a party may deliberately refuse to 
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recognize a valid executive order, and thereby and because of such 
refusai profit himself, is to put at once a premium upon disregard of 
law and constituted authority, and make it the rightful privilège of 
every one to misconceive and disregard the law, if in so doing he 
will thereby advantage himself. I cannot believe such to be a safe or 
salutary rule, and in conséquence feel that there are no equities of any 
sort or nature inuring to the benefit of those who now claim rights 
in thèse public lands merely because of their disregard of the presi- 
dential order of withdrawal thereof, and because of their financial 
ability and willingness thereafter to prosecute to a successful conclu- 
sion a discovery of minerais thereon. 

The contention is urged in the McCutchen Case that a receiver 
should not at this time be appointed because of the fact that Judge 
Dooling has heretofore refused to make such appointment, and the 
claim is made that there is no change in the situation now f rom what 
it was at the time of the action of Judge Dooling. Waiving ail other 
considérations, however, it may be said that the last premise is not 
well taken. There are two changes in respect of the situation, dif- 
ferentiating it from that contemplated by Judge Dooling. In the first 
place, the withdrawal order which Judge Dooling held to be invalid 
has since been declared entirely valid by the highest court in the land. 
In the second place, and of more than slight importance, in my judg- 
ment, the land department of the government, for reasons entirely 
satisfactory to itself, no doubt, has refUsed to grant a patent to the 
défendants to the précise lands in dispute. While this fact alone would 
not, in my judgment, authorize or justify the appointment of a re- 
ceiver by this court at this time, nevertheless it may be taken into 
account in determining whether or not, in view of the changed situa- 
tion, plaintifï may not be entitled to renew his application. 

[4] The point is also made that the government, being out of pos- 
session, is not entitled to a receivership in advance of a judgment in its 
favor in an action at law, awarding to it the possession of the various 
premises in controversy. Owing to the rapidity, however, with which 
the very substance of plaintiff's property is being wrongfuUy, as I 
view it, depleted, it is obvious that to deny plaintiiï the provisional re- 
lief it seeks of this court at this time, until it should, perchance, hâve 
been victorious in an action at law, would be most successfully to de- 
prive it of ail the substantial fruits of the victory which that self same 
action at law would secure. If plaintiff is possessed of any rights in 
and to thèse properties, it is entitled to assert them now, because, in 
view of the continuous extraction of cil — the only valuable élément of 
the properties — the mère lapse of time in itself would sufîfice to de- 
prive plaintiiï of its valuable and most substantial rights, in their en- 
tirety. As is said in 34 Cyc. p. 17, the appointment of a receiver is 
made by a court of equity, in the performance of one of its préroga- 
tive functions, in order to enable the court to accomplish, as far as 
practicable, complète justice between the parties. 

Assuming, as I am led to assume, the ownership of and right to the 
products of the lands in controversy herein by the government of 
the United States, there would seem to be no doubt, in order, under 
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the circumstances, that complète justice may be donc as between the 
government on the one hand and the défendants on the other, that re- 
ceivers should be appointed, and injunctions in restraint o£ waste 
should be awarded, as the same hâve been prayed for. 

Appropriate orders, embodying thèse conclusions, will be drafted 
by the government's counsel. 



THE HUMAROCK. 
(District Court, S. D. Georgla. May 13, 1916.) 

1. Salvage <S=536— Conteaot fob Salvage Seevice— Validity, 

A contract between the master aud part owner of a schooner, wlilch 
had been rescued from a stranding and brought into port in a leaking 
condition, and the salvor, for the services of a tug at $10 per hour to stand 
by and pump untll the schooner was unloaded, which service continued 
for 6% days, where the contract was not made under duress, but in a 
port where the master could hâve obtained other assistance, held not so 
unreasonable as to justify its being held Invalid; the value of the tug 
belng $30,000, and the cost of Its opération during the pumping $100 or 
more per day. Such contract, however, held not blnding on the cargo own- 
er, who was accessible, but was not consulted. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 85-91 ; Dec. Dig. 
<S=>S6.] 

2. Salvage <S=330— Amount or Compensation— Eescue op Stbanded Vessel. 

The services rendered by the salvor prior to the maldng of the pumping 
contract consisted in pulling the schooner from a quicksand reef near the 
mouth of Savannah river, on whlch she was stranded and in serious dan- 
ger, and bringing her into port In thls service two tugs, worth $60,000, 
were employed for 4 hours, during whlch it was also necessary to keep her 
pumped to prevent slnklng. Both vessel and cargo were saved without 
loss; but the service was not dangerous. Eeld, that the salvor was en- 
titled, in addition to the contract price for pumping, to an award of 10 
per cent, of the net price reallzed from the sale of vessel and cargo. 

[Ed. Note.— -For other cases, see Salvage, Cent Dig. §§ 72-74 ; Dec. Dig. 
®=»30.] 

3. Shipping ®=>133— Inotubt to Caego— Lien. 

The owner of a cargo has a maritime lien on the ship for any damages 
Bustalned by the cargo, after It Is delivered on board, through the fault 
of the vessel or master. 

[Ed. Note. — For other cases, see Shipplng, Cent Dig. § 488; Dea Dig. 
<S=sl33.] 

4. SnippiNG <S=>137 — LiABiLiTT FOB Injuby to Cargo — Habter Act. 

Under Harter Act Feb. 13, 1893, c. 105, § 3, 27 Stat 445 (Comp. St 
1913, § 8031), whlch provides that. If the owner has exercised due diligence 
to make a vessel seaworthy, and properly manned, equipped, and supplied, 
neither the vessel nor owner shall be liable for damage to the cargo re- 
sulting from faults or errors In navigation or in the management of the 
vessel, where a vessel was stranded through an error In navigation, évi- 
dence that the master had been in charge of vessels making the same 
port for 10 years, and was familiar with the waters, and could go in or out 
over the bar In daytime, is sufiSclent to show hls competency prima 
facle, and to exempt the gênerai owners and vessel, where she was other- 
wise seaworthy and properly manned, equipped, and supplied, from Ua- 
bility for damage to the cargo. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dig. § 402; Dec. Dig. 
<S=»137.] 

<i=jFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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6. Shipping ®=»13et— Liabilitt fok Injxjbt to Cakoo— Habtee Act. 

Where, in snch case, however, the master, through whose négligence or 
error ttie stranding occurred, was a part owner o( the vessel, the Harter 
Act does not exempt his interest from liability. 

[Ed. Note. — For other cases, see Sliipping, Cent. Dlg. § 492 ; Dec. Dig. 
i®=j136.] 

In Admiralty. Suit for salvage by the Propeller Towboat Company 
against the schooner Humarock, with intervening libel by the Hirsch 
Lumber Company, owner of the cargo, against the Humarock. De- 
cree for libelant, and in part for intervening libelant. 

The Humarock, a three-masted schooner of 500 tons burden, left Savannah 
about H o'clock a. m. on Friday, Aprll 16, 1915, loaded with a cargo of over 
327,000 feet of yellow pine lumber, alleged to be of the value of $5,000, shipped 
by the Hirsch Lumber Company, and consigned to the same company at New 
York. The schooner was towed down the Savannah river by the tugboat 
Cynthia No. 2, belonglng to the Propeller Towboat Company of Savannah, 
Ga., the schooner having on board a licensed pilot; and when it reached a 
point in Tybee Roads, near the mouth of the Savannah river and nearly op- 
posite the Tybee Llght, its master, Capt. Foxwell, brought it to anchor, be- 
cause he did not want to proceed to sea on his trip to New York against the 
adverse wind which was then prevalling. The tugboat was discharged when 
the schooner cast anchor, and it was the Intention of the master to proceed 
to sea on the next moming if the wind was favorable. As to what happened 
between the master of the schooner and the pilot when the schooner was an- 
chored there is some conflict of évidence. The pilot, Daniels, testifled that 
the master of the schooner bade hlm and the master of the tugboat good-bye, 
and wished the captain a pleasant voyage; that the schooner was anchored 
In a safe place, and a place where shlps are customarily anchored, in plenty 
of water ; that the master was to put up a signal the next morning, the letter 
P, If he wanted a pilot, but that the next morning he looked and did not see 
such a signal ; that he gave Capt. Foxwell particular directions as to how to 
steer the schooner ont to sea, and that Capt. Foxwell replied, "Daniels, I know 
the way out as well as you do;" that the master said if the weather was 
favorable he would go out to sea the next morning without a pilot, and that 
he would put up the flag If he needed a pilot; that frequently vessels went 
in and out from Tybee without the assistance of a pilot ; that he (the pilot) 
on the next morning was on the pilot boat, which was anchored at the bar 
about six miles away from the schooner, and could see the huU of the 
schooner and its sails but could not see any flag ; and It was the pilot's opin- 
ion that no flag was put up. The pilot denied that he told the master to get 
his vessel under way the next morning and to proceed down the river, and 
that as soon as he, the pilot, saw the sails he would come to the schooner. 

The master testified that the pilot, before leaving the schooner, after it was 
anchored, said to him: "If the wind and weather are favorable to-morrow 
morning, and you décide to go to sea, it wlU be high water at 8 or 8:30. 
Get your salis up, and start the schooner along down by the row of black 
buoys, keeplng them on your starboard side, and I will meet you when I see 
your sails up." The master replied: "Pilot, don't forget what you are talking 
about, because I am not too well acqualnted hère ; be sure and meet me over 
at that buoy." The pilot replied: "Don't worry about that; we will meet 
you if the weather is right; we wlU take you out to sea clear of the sea 
buoy." To which the master replied, "Ail right." The master further tes- 
tifled that the next moming he broke anchor at about 8:30, and before getting 
under way he hoisted "the American," the flag signal for the pilot, at the 
foretop masthead, and that as the weather was good and the wind had 
changed, and was from the west-southwest, he proceeded on down the river 
by the buoys, and that when the schooner got to the second black buoy it be- 
gan to get calm, and then the wind gave out entirely. He thereupon at 
about 9:30 or 10 o'clock anchored, and lay in that position about three- 

<Ê=>For other cases sea same topic & KEY-NUMBBR In ail Key-Numbered Digest» & Indexe» 
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quarters of an hour, when he felt the vessel toueh tlie bottom, and soon after 
that the vessel was stranded On ebblng tide. He then put up the American 
ensign upside down as a signal of distress, and sent his mate and three men 
i.n the schooner's beat out for assistance. Thls beat went towards the pUot 
boat, which was anchored ofC the bar towards the océan. In going out to the 
pilot boat, the schooner's boat met the tug Jacob Paulsen, whlch belonged to 
the Propeller Towboat Company, and thereupon the tugboat went to the as- 
sistance of the stranded schooner, reaching the schooner about 1:30 p. m. 
April 17th. 

The schooner was stranded on what was known as "North Breaker," which 
lies to the northeast of the main channel of the Savannah river at a point 
about midway between the buoys known as C-9 and C-7, and which point Is 
known by the pUots of the Savannah harbor as the "Eleven-Foot Lump," 
about 2% miles f rom the point vvhere the schooner was anchored the after- 
noon before. The schooner drew 16 feet of water, and the breaker at low 
water Is only 10 to 13 feet. The évidence discloses that this North Breaker 
is a dangerous and exposed shoal, being compOsed of sand of the sanie quallty 
as that at Bloody Point, Gaskins Bank, and other slioals in the vlcinlty of 
Sa.vannab, whlch shoals are of a qulcksand quallty, and the tendency of ves- 
sels whlch are stranded on the same Is to continue to sink lower and lower 
untll they slnk out of sight. 

When the tugboat Paulsen found the schooner, there was a considérable 
swell runnlng on the bank, and the schooner was pounding heavily, and a 
part of her keel was floating in the water, and the point of the anclior had 
broken a hole into the bottom of the vessel, and It was fllllng rapldly. The 
garboard strake, which runs along the ship, was nlso open, and the water 
streamed into the vessel through this also. The surface of North Brealïer at 
this place is very uneven, irregular, and lumpy. The schooner was In a 
perilous position, and would undoubtedly hâve pounded to pièces and sunk 
wlthout assistance. It could not hâve gotton offi wlthout assistance. The 
master had put ail of his Personal efflects in a small boat. The schooner, be- 
sides belng loaded wlth a cargo of lumber, had 100 tons of copper ore as 
ballast. According to the évidence It is clear that her position was one of 
great péril, and that in a short tlme she would hâve gone to pièces, if assist- 
ance had not arrlved in the nlck of time. 

The tugboat Paulsen devoted about two hours pulUng on the schooner in 
an effort to get her ofC the breaker, and the schooner's hawser parted two 
or three tlihes during the pulllhg. As the tug did not seem to be making any 
headway In extrlcatlng the schooner from its dangerous position, the captain 
of the tug went to Tybee and telephoned to the Propeller Towboat Company's 
office in Savannah, asking for assistance. He then returned to the schooner, 
reaching her about 4 o'clock p. m., and began pulling on her agaln, and 
flnally sueceeded in getting her ofE Into deep water. The tugboat Cynthia. 
No. 2, which had been crulslng out in the océan, came by at that time, and as 
the schooner was rapidly filllng wlth water, havlug about 8 feet of water in 
her hold, the master of the schooner requested the tugboat Cynthia to pump 
the water out of the schooner wlth her wrecking pumps. Thereupon the 
Cynthia was lashed to the side of the schooner and her pumps put to work. 
The tugboat Paulsen then towed the schooner up the Savannah river, and 
she was doeked at the Municipal Dock about 8 o'clock at nlght. In response 
to the téléphone message sent by the captain of the Paulsen to the Propeller 
Towboat Company, Capt. Van B. Avery, the gênerai manager of the Propeller 
Towboat Company, hastened do\^'n the Savannah river in the tug Cambria, 
and met the other two tugs and the schooner comlng up the river about the 
Quarantine Station. Thereupon Capt. Avery went on board the schooner, and 
advised wlth the captain of the schooner as to what was the best disposition 
to be made of the schooner. The master inqulred as to the advisability of 
putting the schooner on the mud flats in the Savannah river, but Capt. Avery 
sald this would be throwing her and the cargo away, and it was upon his 
advice that she was anchored at the Municipal Dock in Savannah. Tliere 
were about 7 or 8 feet of water in the schooner, and she was fllllng rapldly 
ail the time, at the rate of 6 feet per hour. Therefore Capt. Avery ordered 
the tug Cynthia to continue pumplng the schooner during Saturday evening 
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and that nlght. Capt. Avery advised the master of the schooner to get In 
communication witli the owners of tlie cargo, and he called up Mr. A. L. Farie, 
who was the représentative of certain underwriters in Savannah, and Oapt. 
Foxwell talljed wlth hlm over the phone, and it was agreed that the proper 
thlng to do was to keep her pumped ont that night. Capt. Avery was asked 
what it would cost for puniping, and he told them hls charge would be $20 
an hour. The next morning Oapt. Avery came down, and he, Capt. Foxwell, 
and Mr. Farie discussed the matter of pumping, and Capt. Avery thereupon 
agreed to reduce the charge to $10 an hour on aceount of the length of time 
it would take; the same to he continued untll the schooner's pumps were 
able to keep the water down. Thls pumping was continued for 6% days, or 
156 hours. 

The Propeller Towboat Company thereafter llbeled the schooner Humarock 
and its cargo for salvage for its services in résculng it from North Breaker, 
and keeping it afloat at the Municipal Dock by pumping the water ont, as 
above stated. The Hirsch Lumber Company also llbeled the schooner for 
damages sustalned by it to its cargo of lumber and for any salvage that 
mlght be awarded against the cargo lu the case, claiming that the master ot 
the schooner was incompétent, and that the ship owners were négligent in the 
matter of the stranding. Varions intervening llbels were also filed in behalf 
of supply men and others who furnlshed materials and made advances to the 
Humarock. Neither the charter party nor bill of lading contained any gên- 
erai average agreement or any limitation afCecting the liability of the vessel. 

Capt. Foxwell, the master of the Humarock, was the owner of ^i/^^, or %, 
interest in the Humarock. He flled his daim to the same, and clalms were 
also flled by the owners of the remainlng interests. The holder of a mortgage 
for $600 on Capt. Foxwell's interest in the schooner also intervened. TJnder 
an order of the court the schooner and the cargo were duly sold at public 
outcry by the United States marshal. The schooner and appurtenances 
brought $4,401, and the cargo of lumber $2,128.15. The cost bill of the mar- 
shal for expenses of caring for the schooner, making the sale, etc., Including 
$52 extra compensation for him for the 26 days he had it in charge, amounted 
to $520.08, and the bill of the Paulsen Company for discharging the cargo 
was $522.30. 

Capt. Foxwell also flled an intervention for $415.15 for pilotage fées, towage 
fées, harbor master's fee, and for loading the cargo, whlch he claimed should 
be paid before any other interventions, except the salvage claim, and also 
an intervention for $16.86 for certain shlp's expenses. 

By an order of the court ail the llbels and Interventions were Consolidated, 
and the matter was duly heard by the court, and argument had for ail 
parties and interests. 

A. Minis, of Savannah, Ga., for Propeller Towboat Co. 

Huger, Wilbur & Guerard, of Charleston, S. C., for owner of cargo. 

Lawton & Cunningham, of Savannah, Ga., for owners of five-eighths 
interest in the Humarock. 

W. R. Hewlett, of Savannah, Ga., for master and owner of three- 
eighths interest in the Humarock. 

LAMBDIN, District Judge (after stating the facts as above). The 
court finds that the facts in the case are as set out in the foregoing 
statement which was prepared by it. 

1. The fîrst question is as to the amount that should be awarded 
as salvage to the Propeller Towboat Company for the services of its 
tugboat Paulsen and crew in rescuing the schooner from its perilous 
position on the North Breaker, and towing it to the Municipal Dock 
in Savannah, and for the services of its tugboat Cynthia in pumping 
the water out of the schooner up to the time it was anchored at the 
Municipal Dock, and also for the continuous services of its tugboat 
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McCauley, which lay by the schooner and continued to pump water 
out of its hold for 6% days, or 156 hours, night and day, 

[1] The cargo owners and the ship owners contend that the alleged 
contract for pumping at the rate of $10 per hour was not estabhshed, 
and further that it was exorbitant, excessive, and inéquitable, and 
made after the services were begun and while the schooner was in 
the possession of the libelant, and was therefore made under circum- 
stances which rendered the contract null and void. Capt. Foxwell, the 
master of the schooner, in his answer denied that such a contract was 
made, but, when placed on the stand as a witness in the trial of the 
case, stated that this déniai in his answer was a mistake, and admitted 
that he did make the contract with Capt. Avery, the manager of the 
Propeller Towboat Company, for pumping the schooner Humarock, 
at the rate of $10 per hour. It is évident that he deceived his counsel 
in the préparation of his ansvi'er on this point. Capt. Avery testifîes 
positively to the making of such a contract, stating that the contract 
was first made at $20 an hour, and that afterwards, realizing that sev- 
eral days would be consumed in pumping the schooner and thus keep- 
ing it afloat, he reduced the price to $10 an hour, which was agreed 
to by Capt. Foxwell. Mr. Farie, who represented certain underwriters 
in Savannah, was présent during a portion of this conversation, and 
while he denied that he represented the cargo at the time, or had any 
authority to bind the cargo owner, he admitted hearing Capt. Avery 
State to Mr. Foxwell that the price would be $10 per hour. The court 
is of the opinion that the contract was sufficiently estabhshed. 

The next question is whether this contract was made under such 
circumstances as would render it null and void. This pumping was 
carried on night and day, and the water rose in the schooner at the 
rate of a foot for every 10 minutes, or 6 feet per hour. It was ab- 
solutely essential that this pumping should be continuons until the 
water in the hold was controUed, and it was not under control until 
after the expiration of 6i/^ days from the time the pumping began. 
Capt. Avery's statement was that $25 per hour for a short time was 
reasonable, that $20 per hour was his regular price, and that he re- 
duced the price to $10 per hour on account of the time it was supposed 
the pumping would be continued. It is true that for some portions 
of the time the pumps were only pumping at half speed, but this was 
owing to the fact that sometimes the water would be reduced so low 
that the pumps would not reach it; but the tug had ta lie by the 
schooner continuously, and its pumps were practically in continuons 
opération. According to the évidence, taking into considération the 
wages and expenses of the crew of the tug, and also the cost of the 
coal consumed, it appears that the cost of operating the tug and its 
pumps for a day of 12 hours was about $50. When we consider the 
wear and tear and dépréciation of the tug and its machinery, as well 
as the interest on the investment (the tug was worth $30,000), and 
the fact that the pumps were operated 24 hours a day, and therefore 
a double shift of men was required, and ail the other éléments which 
enter into such matters, it is quite probable that the expense of op- 
erating the tug's pumps for a continuons day of 24 hours would 
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probably amount to $100 or more. It is reasonable that the libelant 
would also expect a fair profit on this expense. The contract price 
was $10 an hour, or $240 per day. The court is of the opinion that 
this contract price, while reasonable for an opération continuing over 
a period of a day or two, is rather high for a period of ô^A days. 

However, the court is of the opinion that the price is not so unrea- 
sonable as of itself to vitiate the contract, if it is otherwise valid. 
The contract was not made out at sea, under circumstances of danger 
or duress. It was made in the city of Savannah, where the services 
of others might hâve been secured, and after full time for délibération. 
Mr. Farie, the insurance agent, who appeared to hâve had some inter- 
est in the matter, and who was called into consultation, although dis- 
claiming having authority to represent the cargo or any one else in 
the transaction, did not object to the price. Capt. Foxwell was a part 
owner, and the other owners were in Philadelphia. He testified that 
he was at liberty, so far as Avery was concerned, to call any one else 
to do the pumping, and that Capt. Avery did not try to coerce him, 
and that the contract was entirely voluntary on his part, and that he 
made it as a business proposition, because he thought it best for the 
ship. He considered himself free to employ any one else. He testi- 
fied that he was a ^^/e* owner of the vessel, and he thought, if he 
could get the vessel pumped and unloaded, that the price would not 
be too much, and he thought that the pumping might continue for 
a week. It is true that under cross-examination Capt. Foxwell said 
that he understood that the schooner was in the possession of Capt. 
Avery, and that he did not feel as a free man to make a contract with 
him after he pulled the schooner up the river. Yet he testified that 
he did not understand that Capt. Avery might object to his em- 
ploying some one else, and said that he considered the price reason- 
able, and he repeated several times that he considered himself free 
to employ any one else if he chose. 

Taking ail of the évidence as a whole, and taking into considération 
the fact that the contract was entered into openly, after full délibéra- 
tion and considération, and was made in the city of Savannah, where 
priées could hâve been obtained from other people, and both parties 
had equal means of knowledge, and where the parties at interest could 
hâve put an end to the contract promptly if they were dissatisfied with 
it, and considering, also, the apparent fairness of Capt. Avery, who 
advised Foxwell to consult with the owners of the cargo before mak- 
ing the contract, the court is of the opinion that no advantage was 
taken by the libelant or its manager, Capt. Avery, and that the con- 
tract was free from fraud, duress, compulsion, or other circumstances 
which would render the same null and void in law or equity. I there- 
fore think that the same should stand. Capt. Foxwell seems to hâve 
been perfectly willing to make the contract, and neither he nor Mr. 
Farie demurred to same. Had the same not been considered reason- 
able, Capt. Foxwell should hâve made an effort to procure some one 
else, and if he had gotten a better bid no doubt Capt. Avery would 
hâve allowed the other person to hâve done the pumping. In view 
234 F.— 46 
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of the circumstances existing at the time, it seemed then to be fair 
and reasonable, and the f act that it may af tetwards hâve turned out 
to be a very profitable contract (if, indeed, such was the case) is no 
rèason to set the same aside. An interesting pumping contract case, 
showing cost of puniping and price charged for same, is that of The 
Torhado, 109 U. S. 110, 3 Sup. Ct. 78, 27 L. Ed. 874. 

Although it was formerly held that contracts for salvage are always 
subject to be revised in the discrétion of the admiralty court, the Su- 
prême Court of the United States, in the leading case of The Elfrida, 
held that such contracts will not be set aside simply because the com- 
pensation is excessive, and that they, like other contracts, will be 
upheld when entered into fairly by the parties, with fuU knowledge 
of ail the facts, without fraud, compulsion, or duress, and that while 
it is not necessary, in order to impugn a salvage contract, tb show 
such duress as would require a court of law to set aside an ordinary 
contract, yet "where no circumstances exist which would amount to a 
moral compulsion, the contract will not be held bad simply because 
the price agreed to be paid bas turned out to be much greater than 
the services were actually worth." The Elfrida, 172 U. S'. 186, 19 
Sup. Ct. 146, 43 L. Ed. 413; Benedict on Admiralty (4th Ed.) § 
226; The Thornley (C. C. A. 5th Circuit) 98 Fed. 735, 741, 39 C. C. 
A. 248; The Stanley H. Miner (D. C.) 172 Fed. 486; The Myrtle Tun- 
nel (D. C.) 146 Fed. 324. 

The court is therefore of the opinion that the contract is valid, and 
should stand, as between the ship owner and the libelant, the salvor, 
and also, as explained below, as between the cargo owner and the 
salvor. 

[2] The next question would be as to what would be the compensa- 
tion of the libelant for rescuing the schooner from the North Breaker, 
and for the services of pumping the water out of its hold, and towing 
it to the Municipal Dock in Savannah. There was no contract for 
thèse services. The court is of the opinion that the services thus 
rendered were not of a very high order of merit. Still the schooner 
was in a perilous position, and under the évidence would hâve certainly 
gone to pièces, and it and its cargo would hâve been a total loss, had 
it not been for the services of the libelant. Thèse services were ren- 
dered promptly, skillfully, and efficiently. As stated by one of the 
witnesses, "The tug arrived just in time to save the schooner's 
'bacon.' " The sands of the breaker in question are of the quicksand 
variety, and, under décisions rendered in similar admiralty cases oc- 
curring along the South Atlantic coast, thèse quicksands bave been 
judicially declared to be very dangerous. The Agnes I. Grâce (D. C.} 
49 Fed. 662; The Sandringham (D. C.) 10 Fed. 562; The Egypt (D. 
C.) 17 Fed. 360 ; The Mary E. Dana (D. C.) 17 Fed. 353 ; The Alamo, 
75 Fed. 602 and page 607, 21 C. C. A. 451 ; The Craster Hall (D. C.) 
203 Fed. 188; Id. (C. C' A, 5th Circuit) 213 Fed. 426, 130 C. C. A. 
72. There was, however, no danger to^ life, either to the crews of the 
schooner or of the tugs engaged in the opération. The time consumed 
in the opération of extricating the schooner from its perilous situation 
was only four hours, yet the shortness of this time is to the crédit of 
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the salvors. The value of the two. tugs engaged in the opération was 
about $60,000. They saved the schooner and its cargo, without the 
loss of any part of the ship or the lumber. 

There were two stages in the salving opérations. The first was in 
pulHng the schooner off the breaker and getting it into a port of safety ; 
and the second was in keeping it afloat by pumping the water, which 
was rapidly flowing into it through the hole made by its anchor and 
through the open seam. The first stage of the opération was not 
covered by a contract; the last was covered by a contract. We see 
no reason in law or equity why a contract should not be made as to a 
portion of the opérations. A contract is often made after opérations 
hâve begun, as was done in the case of The Thorniey, cited above. 
Especially can this be done when a portion of the opération is to move 
along certain definite lines, as in the case of pumping. Therefore the 
court is of the opinion that the contract should not fall on account of 
the fact that it was entered into after the vessel had been partially 
saved. However, it is proper to look at the transaction in its entirety 
as one whole, so that the total amount of salvage awarded will not be 
disproportionate on the one hand, and so that it will adequately com- 
pensate the salvors on the other. Taking into considération the fact 
that the libelant probably made a very profitable contract for keeping 
the vessel pumped out, the court is of the opinion that the same may 
be considered as a circumstance in making the award for the first 
part of the salving opérations. Such being the case, the court is of 
the opinion that 10 per cent, of the value of the vessel and cargo saved 
would, in view of the amount of the award for the pumping opéra- 
tions, be proper and reasonable. 

The ship brought at the sale $4,401, and the cargo of lumber $2,- 
128.15, making a total of $6,529.15. From this should be deducted the 
marshal's expenses for protecting and selling the property, $520.08, 
and the expenses of discharging the schooner, $522.30, making a total 
of $1,042.38, which leaves a balance of $5,486.77, on which salvage 
is to be calculated. Ten per cent, of this amount is $548.68, which 
the court hereby awards for the first stage of the salvage opération 
above mentioned, which, added to the $1,560 on the pumping contract, 
makes $2,108.68, which is hereby awarded as salvage to the libelants 
in this case. 

2. While the pumping contract is, in the opinion of the court, bind- 
ing between the salvor and the ship owner, yet the court is of the 
opinion that this contract is not binding as a contract so far as the 
cargo owner is concerned. Such contracts are upheld as aiïecting the 
rights of cargo owners entirely on the ground of necessity. In this 
case, however, the master knew who the cargo owner was. He knew 
the agent of this cargo owner in Savannah. He could hâve consulted 
this agent. There was no necessity, therefore, for him to make a 
contract without the consent of the agent, and consequently the con- 
tract, so far as the cargo owner is concerned, must fall. In volume 
26 of the Laws of England, by the Earl of Halsbury, published in 
1914 by Butterworth & Co., London, on page 573, the rule is laid 
down in the following language: 
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"The owner of the cargo on board the salved vessel Is not bound by a 
salvage agreement made by the inaster, and it is open to him to dispute the 
reasonableness of the reward flxed by it." 

Mr. Congdon, in his treatise on General Average, bottom of page 97 
and top of page 98, lays down the rule as foUows : 

"The ship owner niay, in some cases, by reason of a contract or otherwise, 
be priinarily liable as between him and the salvor for tlie wliole aniount 
agreed upon for the latter's services to the vessel and cargo, but as ueither he 
nor tlie inaster can ))ind tlie owiiers of the cargo by auy contract with a 
salvor, the whole auiouut is chargealile to gênerai average only when it can 
be shown that it was a reasonalile one for the services rendered for tlie 
common benefit of the vessel and cargo." 

The court is of the opinion, that in the light of subséquent events 
the contract turned out to be ratlier high, and yet for reasons stated 
above, it should be sustained as between the sliip owner and the 
salvor, because it was made between the salvor and the ship owner 
fairly and after full opportunity for considération and délibération. 
However, the cargo owner is not bound by this contract because, as 
stated above, it could only be bound in cases of emergency or necessity 
where it could not be consulted, which was not the case hère. Astsrup 
V. Lewy (D. C.) 19 Fed. 536, 541. However, it is the view of the 
court, as above expressed, that the services rendered by the libelant 
should be considered in their entirety, beginning at the time the 
schooner was found in distress, and ending when the pumping opéra- 
tions ceased. The court is of the opinion that if the opérations had 
stopped at the end of the first day, and if the schooner had then pro- 
ceeded on its voyage without having to be pumped for 61/^ days in 
the port of Savannah, the libelant should hâve been awarded 25 per 
cent, as salvage. It has reduced the salvage award on account of the 
profitable nature of the pumping contract afterwards entered into. 
If the cargo owner is allowed to go behind this contract, and bave it 
reduced, then, inasmuch as the pumping contract was considered by 
the court and given efïect in reducing the award for the first stage of 
the salving opérations, the cargo owner should bave to pay its propor- 
tion of the full value of the first stage of the salving opérations, which 
the court thinks, considered alone, would be reasonably worth 25 per 
cent, of the property saved. What the cargo owner would gain in one 
case it would lose in the other, and in the end it would be put on an 
equality with the ship owner. Such being the case, the court is of the 
opinion that the cargo owner should stand its proportion of the entire 
salvage award made above, to wit, its proportion of the sum of $2,- 
108.68. 

3. The libel in this case was against the schooner, its tackle, ap- 
parel, and appurtenances, and also against the cargo, and under it the 
ship and cargo were duly seized by the marshal. Thereafter the Hirsch 
Lumber Company, the owner and claimant of the cargo duly filed its 
pétition and intervening libel against the schooner, claiming damages 
against it for any salvage or expenses that might be awarded against 
the cargo upon the libel in favor of the salvor, and also for damages 
to the cargo of lumber on account of the stranding of the schooner. 
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alleging that the owners of the schooner were at fault and the master 
incompétent, and that the stranding was due to the same, and praying 
that process issue against the schooner, its tackle, apparel, and fur- 
niture, and that ail persons claiming any interest therein should be 
cited to appear and answer its pétition, and that the schooner should 
be condemned and sold to pay the damages sustained by the cargo, and 
alsoi praying for gênerai relief. 

The claimants and owners of the vessel contend that the cargo 
owner has no rights under its said intervening libel, for two reasons : 
(1) Because, as contended by them, the cargo owner is limited in this 
case to a proceeding in rem and cannot proceed against the owners in 
personam ; and (2) because, as contended by them, the ship owners 
are protected by the provisions of Act Feb. 13, 1893, c. 105, known 
as the "Harter Act" (U. S. Comp. Stat. 1901, p. 2946). 

[3] (a) In their brief counsel for the owners of the vessel say that 
the pétitions which the cargo owner filed are in terms proceedings 
in rem against the Humarock, and are not proceedings in personam 
against the vessel owners. They contend that the intervener must 
necessarily proceed under the thirty-fourth and forty-third rules in 
admiralty; that the court has a fund to administer, and that it can 
distribute the fund only among those persons who hâve vested liens 
in the same; that the claim of the cargo owner is one in personam, 
and that, therefore, the court cannot consider in this case such Per- 
sonal claim which the cargo owner may hâve against the ship owner 
in his individual capacity. 

It is the opinion of the court that the cargo owner is rectus in curia. 
Under the well-settled principles of the admiralty law it has a maritime 
lien on the vessel for any damages sustained to the cargo after the 
same was delivered in the vessel. As stated by Mr. Justice Davis, in 
The Keokuk, 9 Wall. 517, at page 519, 19 L. Ed. 744: 

"It Is a principle of maritime law that the owner of the cargo has a lien 
on the vessel for any injury he may sustain by the fault of the vessel or the 
master." 

The second headnote in The Maggie Hammond, 9 Wall. 435, 19 
L. Ed. 772, is in the f ollowing language : 

"The owner of the cargo has a lien by the maritime law upon the ship for 
the safe custody, due transport, and right delivery of the same." 

See, also, The Belfast, 7 Wall. 624, at page 642, 19 L. Ed. 266; 
The John G. Stevens, 170 U. S. 113, at pages 122, 123, 18 Sup. Ct. 
544, 42 L. Ed. 969; The Queen of the Pacific (D. C.) 61 Fed. 213, 
at page 215 ; 36 Cyc. 263, 264, 277 ; 26 Cyc. 752. 

[4] (b) The ship owner claimed immunity under section 3 of the 
Harter Act, mentioned above, which is in the follovcing language : 

"That if the owner of any vessel transporting merchandise or property to or 
from any port in the United States of America shall exercise due diligence to 
make the said vessel in ail respects seaworthy and properly manned, equipped, 
and supplied, nelther the vessel, her ovmer or owners, agent or charterers, 
shall become or be held responsible for damage or loss resulting from the faults 
or errors in navigation or in the management of said vessel, nor shall the ves- 
sel, her owner or owners, charterers, agent, or master be held liable for losses 
arising from dangers of the sea or other navigable waters, acts of God, or 
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public enemies, or tlie inhérent defect, quality, or vice of tlie tliing earrieci, or 
from insufficleney of package, or seizure under légal process, or for loss re- 
sulting from any act or omission of the shlpper or owner of the goods, liis 
agent or représentative, or from savlng or atteuiptlng to save life or property 
at sea, or from any déviation in rendering sueli service." 

Before the passage of this act, the vessel owner as a common car- 
rier was hable to the cargo owner for ail damages to the cargo, except 
those caused by the act of God, the pubHc enemy, or from the in- 
hérent qualities of the cargo itself. The Harter Act was passed in 
order to modify this stringent rule of liabiHty, and to encourage ship- 
ping in the United States. Under its terms, above quoted, neither the 
vessel nor its owner can be held "responsible for damage or loss re- 
sulting from faults or errors in navigation or in the management of 
the vessel," provided such owner shall exercise due diligence "to 
make the vessel in ail respects seaworthy and properly manned, equip- 
ped, and supplied." As stated by Mr. Benedict, in his treatise on Ad- 
miralty (4th Ed. § 229) : 

"This section of the act is intended to relleve the shlp owner who has done 
ail that he can do to start ofC a v^'ell-fitted expédition, from llabillty for dam- 
ages caused by faults or errors of hls shlpmen after the shlp has gone below 
the horizon and away from his personal observation." 

In other words, after the ship owner has exercised due diligence in 
providing a seaworthy vessel, properly equipped, manned, and supplied, 
and starting it out on a voyage, he is not liable for damages resulting 
from the négligence of his agents and employés in charge of the ves- 
sel; he is only liable for his own personal négligence or fault, and 
the négligence of his agents and employés cannot be imputed to him. 
As stated by the court in the case of Great Lake Towing Company v. 
Mills Transportation Company, 155 Fed. at page 16, 83 C. C. A. at 
page 612, 22 L. R. A. (N. S.) 769 : 

"The purpose of Congress was, as we thlnk, to relleve the ship owner from 
the conséquences of those extraordinary risks which were imposed wlthout 
limitation by the law of admiralty as that law had been interpreted in this 
couutry. And by extraordinary rlsks we mean those rlsks arising from the 
conduct of, and contra cts made by, those who are beyond the personal super- 
vision and control of the owner and yet hâve légal authorlty to blnd him to 
answer for their conduct or contract ; or, to express the thought in another 
way, that the liabllities intended by this législation were those pecullar to 
him as a ship owner and had been imputed to him because of hls relation to 
the shlp, and not those llabillties, whether for torts or from contracts, which 
spring froin liis own personal conduct or stipulations." 

It is necessary, therefore, to détermine whether the ship owner in 
this case exercised due diligence in the particulars required of him by 
the third section of this act. The évidence on this question in the rec- 
ord is somewhat meager, and no direct issue seems to hâve been made 
on this pojmt in the trial of the case. 

Capt. Foxwell, the master of the schooner, testified that the vessel 
was a good vessel, a strong vessel, and fit to go anywhere. He also 
testified that, when the vessel left Savannah to go on its voyage, it 
was in "good condition, properly manned and equipped, and every- 
thing in good shape." Capt. Foxwell was asked whether he had been 
in and out of the port before, and he replied that he had been trad- 
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ing to Savannah off and on for 10 years, that he knew the Savannah 
river, and could go in and out over the bar with wind in the daytime. 
As shown by the évidence, the Humarock was a small schooner of only 
500 tons burden, and Capt. Foxwell was owner to the extent of ^^/eé, 
or %. As stated above, he had been in and out of the port of Savannah 
off and on for 10 years, and had been master of the Grâce Seymour, 
another schooner, for 7 years. We think that by this évidence the 
ship owners hâve carried the burden of dihgence imposed upon them 
by the act in question, and shifted the burden to the cargo. It is clear 
from the évidence that the stranding did not occur on account of any 
lack of seaworthiness, or lack of equipment or supplies, on the part 
of the vessel. It occurred from an error in navigation, or in the man- 
agement of the vessel, due, as claimed by the cargo owner, to the nég- 
ligence of the master. Ail the other requirements of the statute, there- 
fore, can be eliminated from the détermination of the questions hère 
involved, except the requirement that the vessel should be "properly 
manned." 

There is no contention that it was not "properly manned," except 
as to the master. The direct évidence in the case as above pointed 
out shows that the vessel was "properly manned." We think this made 
out a prima facie case of competency on the part of the master, and 
it then became necessary, if the cargo owner would succeed in its con- 
tention, for it to introduce évidence to show to the contrary, which 
it failed to do. Référence is made in the brief of counsel for the cargo 
owner to certain évidence which was taken at Philadelphia. This évi- 
dence, however, was taken entirely with référence to the claims of cer- 
tain persons who had furnished materials and supplies to the Huma- 
rock, and thèse witnesses were not examined with référence to the 
point now in question. None of this évidence sustains the contentions 
of counsel for the cargo owner, in the, opinion of the court. 

There is nothing in the way the stranding occurred to show in- 
competency on the part of the master, or to contradict the prima facie 
case of competency made out by the évidence above quoted, as was the 
case in The Cygnet, 126 Fed. 742, 61 C. C. A. 348, referred to in the 
brief of counsel for the cargo owner, where the court held that the 
offending vessel was not relieved, because the évidence showed that 
the négligence of the master caused the collision, and that this négli- 
gence was "so gross as to raise so strong a presumption of fact that the 
master was not compétent as practicalîy to throw the burden on the 
vessel owners to establish that they use'd due diligence with référence 
to his sélection, whether the statute does or not impose such a burden," 
and that this presumption was not overcome by the évidence for the 
vessel owners. In the case at bar, however, the négligence of the mas- 
ter was not gross, and did not in the opinion of the court show any in- 
competency on his part so as to overcome the gênerai évidence as to 
his competency referred to above. 

Counsel for the cargo owner referred at some length in their brief 
to the language of the District Court in The Fri, 140 Fed. 123, at pages 
124 and 125. In that case the évidence revealed that the master had 
been a sailor since 1878, taking part in many and varied voyages, and 
that for 15 years he had been master of sailing vessels. The District 
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Court held that this was not sufficient évidence to show due diligence 
on the part of the vessel, nor in the sélection of a proper master, but 
that the ship owner should hâve introduced further testimony as to 
his habits, fidelity, caution, diligence, and other qualifications for the 
performance of his duty. The Court of Appeals of the Second Circuit, 
however, reversed the District Court below (The Fri, 154 Fed. 333), and 
at the top of page 336 used the following language : 

"It appeareU by the proofs, and was undlsputed, that the master for over 
15 years had navigated océan vessels as master in many seas. Before he 
was apix)inted to the commaud of the Fri bj' her owners, lie had been lu coiii- 
rnand of another steamship of theîi's for over a year, and lie had made se^•el■al 
voyages in coimnaiid of the I^rl before the voyage upon whic'h the disiister 
took place. They had had an ample opiwrtiinlty to estimate his capacity. 
It vvould seem to l>e holding tliem to an extrême and iinpraetieable rule of 
diligence to require them to give better proot of his gênerai eompetency than 
was actually shown." 

The court does not think that the stranding of the vessel shows any 
incompetency on the part of the master. It shows a mère fault or 
error in navigation, or in the management of the vessel, from which the 
owners of the ship are protected by the express language of the section 
in question. This section was passed by Congress in order to meet just 
such a case as the one at bar ais same appears to the court, and the 
court is bound to give effect to the same. The court, therefore, holds 
that the ship owners are protected by the Harter Act against the claim 
of the cargo owner in this case, except as to the % interest owned by 
Capt. Foxwell, the master, as hereafter explained. Hanson et al. v. 
Haywood Bros, et al., 152 Fed. 401, 81 C. C. A. 527 (C. C. A. 7th Cir- 
cuit) ; The Silvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 L. Ed. 241 ; The 
Merida, 107 Fed. 146, 46 C. C. A. 208 (C. C. A. 2d Circuit) ; The Rose- 
dale (D. C.) 88 Fed. 324, at page 328 ; The Nettie Ouill (D. C.) 124 Fed. 
667; The Sandfield, 92 Fed. 663, 34 C. C. A. 612." 

(c) The court is, however, of the opinion that the stranding of the 
vessel was négligent — Capt. Foxwell being riegligent in the management 
of the vessel at the time of the stranding. In his testimony Capt. Fox- 
well stated that he told the pilot not to forget to meet the vessel, be- 
cause he (Capt. Foxwell) was not too well acquainted with the locality. 
In the answer which was filed by the vessel owners to the libel, and 
which was sworn to by Capt. Foxwell, it was denied that Capt. Fox- 
well told the pilot that he was perfectly familiar with the course, and 
could go ont to sea without any trouble, and it was stated that, on 
the contrary, the master relied entirely upon the advice of the pilot, 
and relied upon him to come to him as soon as the sails were raised. 
The évidence shows that Capt. Foxwell, on the morning in question, 
raised his sails and began his course down the river towards the sea. 
He States that he hoisted a signal for the pilot, who was out at the 
pilot boat at the océan bar about five miles distant ; but the pilot dénies 
he saw the signal. There are two théories in the case — one, that ad- 
vanced by the pilot, that the master attempted to go to sea without a 
pilot; the other, as testified by Capt. Foxwell, that after raising his 
sails and giving the signal for the pilot he began going down the chan- 
nel in momentary expectation that the pilot would meet him. The 
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pilot does not testify positively that no signal was hoisted for him; 
ne merely testifies negatively that he saw no such signal. If a signal 
was hoisted for the pilot, and he did not respond, the évidence shows 
that despite this fact the vessel, under a light breeze, continued its 
course down the Savannah river towards the sea, a distance of two or 
three miles, and that the wind then died out, and the current carried the 
vessel northwardly out of the channel, where Capt. Foxwell anchored 
it in sufficient water at the tinie, but in about three-quarters of an houf 
the ebbing tide left his schooner, which drew 16 feet of water, strand- 
ed on the sand bank, which is shown on the government chart, where 
the water at low tide measured only from 10 to 13 feet. We cannot 
hold that thèse facts show any gênerai incompetency on the part of 
the master, but think that they merely show fault or négligence in the 
management of the vessel. According to his own statement, although 
he could go in and out of the Savannah river with proper wind in the 
daytime, yet on the occasion in question he thought he was not able 
to do so without a pilot. Notwithstanding this fact, instead of waiting 
after raising his sails and his signal until the pilot came, he proceed- 
ed down the river for two or three miles, and, instead of staying in 
the channel, anchored upon the North Breaker, where his vessel was 
stranded. Proper prudence and diligence on his part, in the opinion 
of the court, required that he should not hâve attempted to go down the 
river in this way without a pilot, and that if he hoisted the signal for 
the pilot, as he claimed, he should hâve waited for the pilot before 
l^roceeding down the river. Several witnesses testified that this show- 
ed a lack of due care on his part. It is the conclusion of the court, 
therefore, that the stranding was brought about by a fault or error 
in navigation, or in the management of the vessel, on the part of the 
master. 

[5] (d) Under the provisions of the Harter Act, however, since the 
owners of the ship exercised due diligence in the particulars required 
b}' the statute, as set out above, this négligence on the part of the mas- 
ter cannot, in the opinion of the court, be imputed to the other ship 
owners, as they did not personally participate in the same. As far as 
the other ship owners are concerned, Capt. Foxwell was as to them 
only the master of the ship, and only their employé. The court does 
not think that his négligence can be imputed to them. The court, how- 
ever, is of the opinion, that as far as his interest is concerned, which 
is a % interest, inasmuch as the accident was caused by his négligence, 
the provisions of the Harter Act do not relieve his interest from liabil- 
îty to the cargo owner. The court is therefore of the opinion that, 
while the cargo owner cannot in its intervening pétition claim damages 
against the entire ship, or ail the interests in the ship, it yet has a 
maritime lien for its damages against the % interest owned therein 
by Capt. Foxwell. The court does not find any direct authority on 
this précise point, and yet it is of the opinion that the position hère tak- 
en is in accordance with the principles of equity and the provisions 
of the act in question. 

A question somewhat similar arose under what is known as the 
Limited Liability Act (Revised Statutes, §§ 4283, 4285 [Comp. St. 
1913, §§ 8021, 8023]), in Re Léonard et al. (D. C.) 14 Fed. 53. In that 
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case Judge Brown held that although the master, who was a part own- 
er, was privy to the négligence which caused the loss in that case, the 
other innocent part owners might hâve the benefit of the statute. The 
court is of the opinion that the same principle is appHcable to the case 
at bar. The court is therefore of the opinion that the cargo owner is 
entitled to a lien against the % interest in the Humarock owned by 
Capt. Foxwell, or in the proceeds of the same, for the portion of the 
salvage award chargeable against it in this case, as well as the portion 
of the expenses of discharging the cargo chargeable against it, and 
for any other damages sustained by it, and that this lien or claim is 
superior to the lien for previous supplies claimed by certain interveners 
in the case. 

It would seem, also, that Capt. Foxwell has no lien for the ad- 
vances which he made to the ship, as such are matters of accounting 
between him and the other part owners of the vessel. 26 Cyc. 757. 
The f und in court should therefore be distributed as f ollows : 

(1) To the payment of ail court costs and expenses, including the 
marshal's extra compensation, except as to the costs and expenses (in- 
cluding costs of taking testimony) of such claims and libels as are held 
to be of inferior rank, the costs and expenses attending any claim to 
hâve the same rank as the claim itself. 

(2) To the payment of the Paulsen claim for discharging the ves- 
sel's cargo. 

(3) To the payment of the salvage award of $2,108.68. 

(4) To the payment of the crew's wages. 

(5) To the payment out of the % interest in the fund owned by Capt. 
Foxwell of the amount of salvage and expenses chargeable to the 
Hirsch Lumber Company, and the damages to the cargo sustained by it. 

(6) The balance of the fund owned by the other vessel owners shall 
be distributed to the payment of the claims of the other interveners 
according to their relative rank and priority. 

There may be a distinction between the rank of wages of the crew 
earned prior to the stranding and those earned subséquent to the strand- 
ing, and it may be, also, that the claim of the Hirsch Lumber Company 
is superior to the wages of the crew earned prior to the stranding of 
the vessel; yet as the amount of the wages is sniall, and they hâve 
already been paid by consent by order of the court, it is not necessary 
to discuss this question. 

A decree may be drawn in accordance with this opinion. 
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MADDEN V. DELAWABE, L. & W. K. 00. 

(District Court, N. D. New York. August 11, 1916.) 

Municipal Coupobations ©=3808(4) — Defective Sidewalk — Liabilitt ou 
Adjoining Owneb — Statute. 

Uiider Cortland City Charter, § 80, as amended by Laws N. ï. 1901, c. 
196, § 10, providing that the board of public worlss shall liave power to 
require sidewallis or any part of them to be constructed or repaired by 
the owners or occupants of abutting lands, and to require it to be donc 
in such nianner, at such times, and of such materials as it may direct ; 
and that the owner or occupant of abutting lands shall be liable for "any" 
Injury or damage by reasoti of omission, failure, or négligence to make or 
repair the sidewalk, or nonobservance by him o£ a resolution of such 
board authorized by such section, the absolute duty of repair is placed on 
such owner, though he has not been directed by the board to make it ; and 
he is liable dlrectly to a pedestrian injured by a defect negligently left. 
[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1685; Dec. Dig. <g=808(4).] 

At L,aw. Action by Robert H. Madden against the Delaware, Lacka- 
wanna & Western Railroad Company. Verdict for plaintiff. Motion 
by défendant Delaware, Lackawanna & Western Railroad Company for 
an order setting aside the verdict of the jury in favor of the plaintifif 
for $15,064, and granting a new trial or absolutely dismissing the 
complaint. The cause of action alleged is négligence on the part of 
the défendant in not repairing or neglecting to replace a plank in the 
sidewalk in a public street in the city of Cortland on and abutting on 
lands leased and occupied by the défendant for railroad purposes and 
owned and purchased by the defendant's lessor for railroad purposes. 
The défendant while not questioning the fact that the sidewalk abutted 
on the lands leased and occupied by it and used for railroad purposes, 
denied and dénies any obligation or duty to the public or to the plain- 
tiff who was a traveler thereon to reconstruct or repair such walk 
even if it knew it was out of repair and in such a condition as to 
make it dangerous for persons lawfully traveling on such public street 
to walk thereon. Motion denied. 

Clayton R. Lusk, of Cortland, N. Y., for plaintiff. 
Charles V. Byrne, of Syracuse, N. Y., for défendant, 

RAY, District Judge. The défendant leases and opérâtes a rail- 
road running from Binghamton, N. Y., to Syracuse, N. Y.,-through 
the city of Cortland, foi-merly the village of Cortlandville. In 1852 
the lands involved hère were acquired by the Syracuse & Binghamton 
Railroad Company, and in 1867 they passed by conveyance to the 
Syracuse & Southern Railroad Company, later Syracuse, Binghamton 
& New York Railroad Company, defendant's lessor. A railroad was 
constructed across thèse lands long prior to 1867, and at that time 
(1867) there was no highway or public street across same at the place 
in question, but some time prior to September 1, 1875, a road or public 
highway (now known as Elm street) came into public use across this 
property at the place in question extending from Church street, run- 

<S=3E'or otlier cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & ladexes 
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ning north and south about parallel with the railroad and west of 
the same, and up to such railroad tracks, and later this highway by 
public use and travel up to September 1, 1875, was extended on east 
to Pomeroy street east of the railroad which street runs parallel with 
it. Whether this public highway by user was worked and whether it 
had walks does not appear. 
. September 1, 1875, the authorities of Cortlandville village duly 
adopted a resolution accepting said Elm street from the railroad east- 
erly to Pomeroy street as one of its public streets. It does not ap- 
pear when or how Elm street westerly of said railroad became one of 
the streets of the village, now city of Cortland, and I think it imma- 
terial. Easterly from the railroad on the south side of Elm street 
there was a sidewalk, extending up to the tracks, prior to 1904, but 
who constructed it or repaired it does not appear. In 1904, there 
were changes made at this crossing at Elm street. The existing tracks 
of the railroad were raised some 4 or 5 inches and the existing side- 
walk at this place in question (where the defect existed and the ac- 
cident occurred) was raised and reconstructed. While the walk on 
the south side of Elm street was raised above the surface of the earth 
making the rise at the approach to the tracks more graduai and easy, 
the space below was not filled in and the resuit was a considérable 
space between the walk, which was constructed of boards or planks, 
and the earth beneath. Consequently if one of the planks or a con- 
sidérable portion thereof was worn out or renioved and a traveler 
thereon should step into the open space or hole bis foot and limb would 
go down some distance and he would be liable to lose bis equilibrium 
and fall, and, depending on circumstances, more or less serions re- 
sults might follow. From spring about March or April, 1914, and 
continuously down to and including the night of September 21, 1914, 
there was a hole in this sidewalk, the part that had been elevated above 
the surface of the ground, which was some 18 inches to 2 feet in 
length, measuring from side to side of the walk, and about 6 or 7 
inches wide, and on the part thereof on the railroad company's land 
and right of way and only a few feet from the most easterly rail. It 
was not large enough to attract attention in the nighttime nor small 
enough so that a traveler on the walk could step thereon with im- 
punity or without danger of his foot and limb going therein and hc 
being caught and thrown if moving. In short it was a dangerous hole 
and a dangerous defect on the walk. It was but a few feet from the 
flag shanty of défendantes flagman stationed at this crossing, and its 
existence must bave been well known to that employé and servant 
of défendant. Its existence was thoroughly proved, as well as the 
time it had been there. The évidence tended to show that this par- 
ticular plank by reason of dozy wood or rot had become broken about 
the center of the walk where it rested on the center sill of the walk 
and after being broken in had become detached on that side of the 
walk and had been then thrown or shoveled to one side leaving this 
dangerous hole in the walk on that side of it. It was a dangerous de- 
fect and one easily repaired with a pièce of plank 2 to 3 feet long and 
6 inches wide, a hammer, a saw or an axe, and a few nails. Repair 
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did not call for expert or engineering skill or even the skill of a car- 
penter. Any ordinary workman possessing ordinary common sensé 
could hâve repaired the defect in 10 minutes if provided with 25 
cents' worth of plank, one cent's worth of nails, a hammer and a saw, 
or for want of that an axe. The necessity of repair was obvions. Re- 
pair (unless the Législature has so ordained) did not demand a meet- 
ing of the five commissioners of public works of the city of Cortland, 
formai resolutions of that body and a notice to the railroad to repair 
and the assessment and levy of a tax to meet and cover the expense. 
Neither did repair of this defect demand a meeting of the board of 
directors of the railroad company. It was a repair that should hâve 
been made and which could hâve been made without inconvenience 
to any one within a half hour after its existence was discovered. If 
the repair of this dangerous defect in this walk was not devolved on 
the railroad company by the charter of the city on its discovery or 
within a reasonable time thereafter without a meeting of the commis- 
sioners of public works of the city of Cortland and a détermination 
by that board of city officiais as to the size and character of the plank 
that should be put in to take the place of the broken pièce to fill a hole 
21/2 feet long and 6 inches wide, and just how and when it should 
be donc and the cost to be incurred in doing it, followed by notice of 
this officiai action to the railroad company — in short without the ex- 
penditure of more ink than necessary plank — then the Législature of 
the State of New York has demonstrated its ability as an adept in 
the art of "How not to do it." Many lawyers drawing large fées 
hâve wrangled and many judges of expérience and ability hâve 
studied and differed and written learned and conflicting opinions, and 
many clients hâve had their pocketbooks emptied and bank accounts 
depleted in efforts to ascertain the true meaning of statutes or char- 
ters similar to that of the city of Cortland, the product of the wisdom, 
or want of wisdom, of the lawmakers of the state of New York. And 
the question whether this plaintiff has the right to maintain this ac- 
tion and a right to the amount awarded by the jury dépends on the 
proper construction and interprétation of the charter of the city of 
Cortland which, it must be confessed, is somewhat ambiguous and 
susceptible of at least three constructions. 

But the intent and purpose of the statute to make the abutting owner 
or occupant, in this case the railroad company, liable to the city for 
the expense of the repair of a sidewalk, or liable to make the repairs 
on notice, etc., from the city and answer in damages to the city in 
case it does not repair, or liable directly to a person who is injured 
by reason of the failure of the railroad to make repairs when it 
knows of the defect, is plain. There was no évidence in this case 
that the defect had been brought to the attention of the city or its 
authorities, or that it had taken any action in relation thereto or given 
the railroad company notice to repair. On the evening of September 
21, 1914, this plaintiff Robert H. Madden had been down Elm street 
easterly of the railroad tracks on business and was returning walk- 
ing westerly on this plank walk on the south side of the street in 
the neighborhood of 11 o'clock. There were some high buildings on 
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both the north and south sides of Elm street near the railroad tracks, 
making it necessary for the plaintiff as he approached the tracks to 
look both north and south up and down the tracks for approaching 
trains, and this he was doing, walking at an ordinary gait for a pe- 
destrian, when he stepped into this hole before described in the walk, 
and his f oot was caught and he was thrown or f ell f orward, striking 
heavily on the ground and iron rail. He sustained serions injuries, 
which are probably permanent and which make it impossible for him 
to get about without assistance or to do any work except with his 
hands. There was a light on the street at this crossing, but the 
jury found there was absence of contributory négligence. 

At the close of plaintiiï's case and again at the close of the évidence 
the défendant moved to dismiss and for a direction to the jury to 
find a verdict for the défendant on the ground, generally speaking, 
that there was no common-law liability on the défendant to repair 
this walk, and that under the charter of the city of Cortland no lia- 
bility to repair is placed on the railroad company until notice, etc., 
from the city, and that even then the liability to a person injured by 
reason of defects in the walk rests upon the city and the city must 
look to the railroad company. The court charged the jury : 

"Now gentlemen, I say to you that under the provisions of the charter of 
the city (of Cortland) takinsr ail of this charter together, tliat under the pro- 
visions of section 80, it was made the duty of the railroad company to replace 
that board or plaiik in that walk, or repair the walk, if it was uusafe, and 
you so flnd, and if such condition had continued such a leugth of time and 
under such circumstances as to glve the railroad company notice of the de- 
fect and of its character, condition, and existence." 

This was duly excepted to, and the question was duly raised by the 
défendant later and passed upon by the court adversely to the défend- 
ant. Exception was duly taken. 

Section 80 of the charter of the city of Cortland, as amended by 
chapter 196, L,aws of 1901, contains this provision : 

"The owner or occupant of lands frontin{/ or abutting any street shall 6e 
Ualile for aiii/ injury or âanwges hy reason of omission, failure or négligence 
to niaice, maintain or repair the sidcivalk adjoininy such lands or for a vio- 
lation, or nonobservance by him of a resolution or ordlnance of the board of 
public Works, authorized by this section, and shall not be relleved therefrom 
by the service of the notice above specifled." 

The whole of section 80 will be quoted later, but going back to sec- 
tion 13, as amended, we find a provision for the appointment of a 
board of "five conimissioners of public works." By section 72, as 
amended, the powers of this board of public works are defined, and 
it bas the following: 

"The board of public works shall be commissioners of highways in and 
for the said city, and shall hâve ail the powers and perform ail the duties of 
commissioner of highways in towns, other than as provided In this act. The 
said board Is vested with the charge, management, control and maintenance 
of ail bridges, streets, sldewalks, public places and public squares within the 
city, of the sewers and the extension thereof, and of ail buildings and struc- 
tures appurtenant thereto, and of ail machinery, tools, appliances and ma- 
terials used in connection therewith. The board of public works shall hâve 
power: * ♦ * 
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4. To make ail contracts relating to construction, paving and repairs of 
the streets and sidewalks, public places and public squares, parks and sewers, 
and the cleauing of tlie streets, sprinkling, and the removal of dirt therefrom, 
the grading, paving and repaving and macadamizing and remacadamizing of 
ail streets, public places, and public squares, and laying and extendlng of sew- 
ers and the provision of ail materials, naachinery, implements and utensils 
necessary therefor. * * * 

5. To lay out, make, open, grade, level, regulate, pave, macadamize, plank, 
gravel, clean, repair and Improve highways, streets, lanes, alleys, public 
grounds, parks, sidewalks, sewers, gutters, drains, acqueducts, réservoirs, cross- 
walks, and aller, amend, widen, straighten and discontinue the same and to 
establish grades and levels therefor, and alter the same through any lands, 
buildings or inclosures in said city." 

Section 80, as amended, above ref erred to, reads as follows ; 

"Siiieîc«lks, Construction and Repair Thereof; Assessment or Expenseg, et 
cetera. — The board of public works shall hâve iwwer to requlre sidewalks, 
curbs and gutters, and the whole or any part of such sidewalks, curbs or 
gutters In said city to be constructed, made, paved, flagged, curbed, guttered, 
relaid, reset, niended, or repaired by the owners, possessors, or occupants of 
lands adjoinlng such sidewalks, curbs, or gutters ; and to require any or 
either of suchi improvements, acts or things to be made or done in such a 
manner, at such times, and of such materials as it may prescribe and direct. 
Such improvements shall conform to the grades established or to be estab- 
iished before such improvements are made. The board of public works, in 
the resolutions or ordinances requiring any of the improvements, acts or 
things a.uthorized by this section, shall specify in what manner and within 
what time and of what material the same must be made or done. It shall 
cause to be served upon the owners or occupants of the lands ad.1oining such 
sidewalks, curbs or gutters, so to be improved as aforesaid, a copy of said 
resolution or ordinance, with a notice, that, if the same is not done within 
the specified time by the several owners or occupants of the adjacent lands, 
it will b« done by said board of public works at the expense of such owner or 
occupants. Such service shall be made either upon the owner or occupant 
by deliveriug the same to him personally or by leaving the same, in his 
absence, with some member of his family or person of sultable âge, residiug 
with him. In case the land is vmoccupied, or the owner a nonresldent, such 
service may be made upon the agent of such owner, if known to the board of 
public works, or by depositing the same in the post office, properly inclose<l 
and the postage thereon prepaid, and directed to such owner at his place of 
résidence or the post office nearest his place of résidence. In case such owner 
or his place of résidence is unknown, and there be no résident agent or occu- 
pant to the knowledge of the board of public works such service may be made 
affixing a copy of such ordinance or résolution and notice upon a conspicuous 
part of said promises. Affidavits of the service of such resolution or ordinance 
may be flled or recorded, or both, in the office of the clerk of said city, and 
the affidavits or the records thereof, or a certlfled copy of either, shall, in ail 
courts and places, actions and proceedings be prima facie évidence of the 
facts stated therein. In case any such improvement, act or thing so re- 
quired shall not be made, done or completed, as required, within the time so 
specified, the board of public works shall bave the power to make, do or com- 
plète the same, and, having done so, shall, without giving any further notice, 
proceed to make a spécial assessnient roU of the expense tliereof against the 
delinquent owners or occupants, and upon said adjoinlng lands owned or 
occupied by them, assessing upon each parcel or lot of land the expense of 
the sidewalk, curb or gutter Imniediately adjoinlng it and file the same with 
the city clerk. Whereupon the said city clerk shall give notice in the officiai 
newspapers of the city that the same had been left with him and may be 
examined by ail persons interested ; and that at a time and place to be speci- 
fied in said notice, wliich shall not be less than ten days from the first publi- 
cation thereof, the common council will hear and act upon the application of 
any person deeming himself aggrieved by said spécial assessment, to hâve the 
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same altered or corrected, as he may deem just. After hearing ail sucli appli- 
cations, the comnion cowucil may proceed to make such altérations and correc- 
tions, if any, in sald spécial assessment roll, as it may deem just, and by 
resolution oonflrm the same. And said assessment sliall thereupon become 
and be final and conclusive upon ail parties interested in said real estate or 
afflected tliereby, and the said assessment shall be coUected in the manner and 
wlth the fées prescribed for the collection of such spécial assesaments In this 
act. The owner or occupant of lands fronting or abuttlng any street shall be 
liable for any injury or damages by reason of omission, failure or négligence 
to malie, maintain or repair the sidewalk adjoining such lands or for a viola- 
tion, or nonobservance by hlm of a resolution or ordinance of the board ol 
public worka, authorized by this section, and shall not be relieved therefrom 
by the service of the notice above specifled. The board of publie vi'orks shall 
bave power in its discrétion to allow a rebate of tliree cents per square foot 
to be pald out of the public works fund, upon the expeuse hereafter incurred 
by any person for laylng in a public street of the city a stone or cément side- 
walk adjoining lands owned or occupied by him, provided said sidewalk 
shall be coustructed in the manner and of the material and quality prescribed 
by the said board, and the work shall be done under the supervision of the 
superintendent of public vs-orks, and shall be approved by him." 

It is seen that by section 72 this board of public works is charged 
with the management, control, and maintenance of sidewalks and of 
the tools, apphances, and materials used in connection therewith ; that 
it has power to make ail contracts relating to repairs of sidewalks; 
and that it may lay ont, make, plank or gravel or repair sidewalks. 
Section 80 relates speciiically to "sidewalks, construction and repair 
thereof ; assessment of expenses, et cetera" (thereof). 

The opening clause or subdivision of section 80, as amended, pro- 
vides that : 

This board of public works shall "hâve power to require sidewalks * » ♦ 
and the whole or any part of such sidewalks * * * to be constructed, 
made * * * mendcd or repaired by the ownera, possessors or occupant k 
of lands adjoining such sidewalks * * * and to require any or either of 
such * * * aets or things to be made or done in sucli manner, at such 
times, and of such materials as it may prescribe and direct." 

It is urged that the duty of discovering defects in and need of re- 
pair to a sidewalk in a dangerous condition for the pedestrian using 
it rests on the city, and that until the city has discovered or been ad- 
vised of the defect and until it has notified the abutting owner. or 
occupant, in this case the railroad company, of the defect and de- 
manded repair and prescribed what is to be done, and the manner of 
doing it and the material to be used in doing it, no duty rests on the 
occupant in any event, even if thereafter the railroad company would 
become liable directly to a person injured through its neglect to com- 
ply with the directions of the board of public works. If this be true, 
then, in case of the sudden breaking down of a sidewalk or its be- 
coming unsafe for public travel, first, the city must hâve notice either 
spécifie and direct or by lapse of time, and, second, its board of public 
works must then meet and act and prescribe the repairs to be made, 
the mode and manner of doing the work, and the material to be used, 
and, third, notice of ail this must then be given the railroad company, 
which, of course, would bave a reasonable time, to be fixed in the 
notice, in vi'hich to comply with the demand and directions. If this 
be the true construction or interprétation of section 80 of the charter 
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of the city of Cortiand, then the words, "The owner or occupant of 
lands fronting or abutting any street shall be liable for any injury 
or damage by reason of omission, failure or neglience to make, main- 
tain or repair the sidewalk adjoining such lands," would require the 
following additions or interpolations to make them properly express 
in plain and unambiguous terms their meaning, viz., "After such ac- 
tion and on receiving such notice and demand to reconstruct or re- 
pair," at the beginning of the paragraph, and the words "or for a 
violation or nonobservance by him of a resolution or ordinance of 
the board of public works, authorized by this section, and shall not 
be relieved therefrom by the service of the notice above specified," 
would become and should be held to be superfluous and unnecessary. 
Those words would, in effect, be a répétition. Neither section 80 
nor any other section of the charter of the city of Cortiand as it 
stood prior to the amendments of 1901 (see chapter 160, Laws of 
1900), contained the words, "The owner or occupant of lands front- 
ing or abutting any street shall be liable for any injury or damages 
by reason of omission, failure or négligence to make, maintain or 
repair the sidewalk adjoining such lands," etc., althoiigh it did pro- 
vide that the burden of construction and repair could be placed on 
the abutting owner by action of the board of public works by resolu- 
tion and notice substantially in the same manner as is prescribed in 
section 80 as amended. The addition of the language quoted sub- 
stantially at the end of the section cannot be held surplusage or mean- 
ingless. As under the charter as it stood prior to the amendments 
of 1901, the city through its board of public works had power to 
impose on the abutting owners the duty and obligation of repairing 
sidewalks a liability to persons injured by reason of a neglect to per- 
form that duty when once imposed of course arose and it seems to 
me that the purpose of the Législature was to make the duty of re- 
pair absolute without action on the part of the city, or its board of 
public works, when the city failed to act or saw fit not to act, and 
also gave the city the power to provide for improvements and changes 
and gênerai repairs and prescribe the mode and manner of making 
them when it saw fit to do so. 

The défendant contends as follows : 

"(1) That défendant owed plaintlff! no légal duty to repalr the walk, be- 
cause the absolute duty to maintain was cast upon the city, by virtue of the 
charter provisions and the common law. 

"(2) That no duty was cast upon défendant to repair the walls until the 
notice specified by section 80 was served upon it or its lessor ; and there be- 
ing no spécifie statutory duty or obligation imposed upon défendant by section 
80 to repair the wallv, until the notice was served, it cannot be subjected to 
liability for failing to do that which it was not obllged to do. 

"(3) That under section 80, défendant Is not liable to plaintiff, but is only 
liahle to the city for any loss it may sustain through defendant's failure to 
repalr the walk ; i. e., the purpose of the statute was not for the protection 
of the pedestrian, the latter havlng ample protection under the common law 
and statutory duty of the city to maintain its sidewalks In a reasonably safe 
condition, but as a means of empowering the city to keep its walks in shape. 

"(4) That if section 80 can be construed as making défendant liable to 
plaintifC for mère failure to repair, then the section is violative of both the 
fédéral and state Constitutions, because It penalizes défendant for not doing 
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fhat v'iiicji it Is neither by commun or statute law required to do, and con- 
stitutes a talilng of its property, without due process of law. 

"(5) That the ■ statute is lilghly pénal, and therefore is to be strictly constru- 
ed, and that nothing can be read into it whicli it does not contain, so as to 
extend its provisions." 

The défendant cites Selleck v. Tallman, 93 Wis. 246, 67 N. W. 
36, City of tincôln v. Janesch, 63 Neb. 707, 89 N.,W. 280, 56 L. 
R. A. 762, 93 Am. St. Rep. 478, McAulifïe v. Noyce, 86 Neb. 665, 126 
N. W. 82, Toutlofif V. City of Green Bay, 91 Wis. 490, 65 N. W. 
168, Rochester v. Campbell, 123 N. Y. 405, 25 N. E. 937, 10 L. R. A. 
393, 20 Am. St. Rep. 760, Webster v. City of Beaver Dam (C. C.) 
84 Ped. 280, and Kosters v. National Bank of Auburn, 62 Mise. Rep. 
419, 1 16 N. Y. Supp. 647, as siipporting thèse propositions. 

In New York in the absence of statutory provision to the contrary 
a municipal corporation is under obligation to keep the sidewalks 
constructed by it in the public streets in reasonably safe repair, and 
this duty it owes to the public. For its neglect in this regard it is 
iiable to a person injured by reason thereof. 28 Cyc. 1340, 1341 ; 
Hines v. Lockport, 50 N. Y. 236; Pomfrey v. Saratoga, 104 N. Y. 
459, 11 N. E. 43. But this duty of repair may also be imposed by 
statute on the abutting owner and he made Uable for négligence in 
failing to repair the sidewalk if injury to a person' lawfulïy using 
same for public travel results. Impbsing this liability by statute on 
the abutting owner does not of itself exonerate the municipality. 28 
Cyc. 1340, 1344, 1345, and cases there cited. It was compétent for 
the Législature of the state of New York to impose the absolute duty 
of making repairs to sidewalks in the city of Cortland on the abutting 
owners or occupants and reserve to the city, when it saw fit to act in 
the premises as quite likely it would do in important matters, the 
right and power to regulate repairs and construction and dictate the 
mode and manner of doing the work and the materials to be used. 

It does not f ollow that for the reason the power to regulate and 
control in thèse respects was reserved to the city through its board 
of public Works and the mode and manner of exercising such power 
when exercised was prescribed, the absolute duty of repair was not 
imposed on the abutting owner of making repairs, etc., for the benefit 
of the public or that the city must exercise the power so reserved as 
a condition of duty and liability on the part of such abutting owner. 
In cOnstruing and interpreting a statute every, part of it is to be 
given. efïect if possible, and when it, i? amended and important words 
are added we are not at liberty to disregard them or ignore or dis^- 
tort their plain import and meaning. The end to be accomplished as; 
well as ail the surrounding circiimstances and cohditions are to be 
observed with a view to effectuate the object, for which the statute 
was enacted. Essex v. New England Telegraph Co., 239 U. S. 313, 
322, 36 Sup. Ct. 102, 60 E. Ed. 301. If the abutting owner or occupant 
was not to be under the duty to the public to repair sidewalks abutting 
on, his premises except on the doing of certain acts by the city the 
added words quoted were unnecessary. When a duty to do an af- 
firmative act in which the welfare and safety of thè public is involved 
and concerned is imposed ànd there is refusai or neglect to perform 
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that duty so imposed and injury results, such neglect gives rise to a 
cause of action for damages in the absence of any statute so declar- 
ing. 1 Cyc. 700, and cases cited. Prior to the amendments of 1901, 
the city could impose the duty of repairing sidewalks on the abutting 
owners respectively and when that duty was imposed in the mode 
and manner prescribed by law and such owner neglected to perform 
his duty and injury to a traveler thereon resulted, he was liable in 
damages to the injured party. This assumes that the duty imposed 
was for the benefit of the public and not the city alone. If this was 
doubtful before the amendments of 1901, the doubt was cleared away 
when it was enacted that : 

"The owner or occupant of lands f ronting or abutting any street shall be lia- 
ble for any injury or damages" (not damage or injury to the city) "by reason 
of omission, failnre or négligence to make, maintain or repair the i=idewalk ad- 
joinlng such lands," and then further, "or for a violation or nonobservance by 
him of a resolution or ordinance of the board of public works authorlsied by 
this section (section SO) and shall not be relieved therefroni by the service of 
the notice (to repair) above specified." 

Was ail this necessary to give a cause of action over in favor of 
the city and against the abutting owner in case of failure to repair 
when directed so to do and damage to a third person and recovery by 
him against the city resulted? I think not. If it was the duty of the 
abutting owner or occupant on receiving notice in compliance with the 
statute to repair then in case he did not comply and the city was 
sued and recovery had for such négligence the abutting owner was 
liable for the amount of the judgment. 

"So a person who has been exposed to liability and compelled to pay dam- 
ages on account of the négligence or tortious act of another lias a rii^ht of ac- 
tion against the latter for indemnity provlded r'ialntiffl and défendant are 
not joint tort-feasors in such a sensé as to prevent plaintiff from lecoverj'." 
22 Cyc. 96, and cases cited. 

It must appear that the parties are in pari delicto as to each other 
before recovery will be barred. 22 Cyc. 99, and cases cited. To 
defeat recovery over the one seeking indemnity must bave joined in 
the négligent act. 22 Cvc. 94, and cases cited. 

In City of Rochester v. Campbell et al, 123 N. Y. AOÙ, 25 N. E. 
92>7, 10 L. R. A. Z9i, 20 Am. St. Rep. 760, the statute in question pro- 
vided : 

"It shall in ail cases be the duty of the owner of every lot or pièce of land 
in said city to keep the sidewalks adjolning his lot or pièce of land in good 
repair, and also to reniove and clear away ail snow and ice or other obstruc- 
tion from such sidewalk." 

The court held that this imposed no duty on the abutting owner to 
those who used the sidewalk and for whose benefit and use it was 
constructed and was to be kept in reasonably safe condition and re- 
pair for public travel, but was for the benefit of the city and to en- 
able it to recover of such abutting owner after being itself sued and 
compelled to pay damages to a person injured by reason of the walk 
being out of repair through its own négligence in not repairing, thus 
making two lawsuits necessary, one by the injured party against the 
city and the other by the city against the abutting owner for indemnity* 
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The statute quoted says nothing about its being for the benefit of the 
city solely, but imposes the duty of repair on the abutting owner "in 
ail cases." That statute was silent on the subject of who should be 
liable in damages to a person lawfuUy and properly using the walk 
for négligence in not keeping it in reasonably safe condition or re- 
pair. Hère the statute states that the abutting owner shall be liable 
for ail damages if the walk is out of repair and unsafe, but is silent 
except by implication as to whose duty it is to repair, Undoubtedly, 
if the statute referred to had imposed the duty of repair on the 
abutting owner by express and explicit language, and then had added 
the words quoted from the charter of the city of Cortland imposing 
liability for damages for négligence in not repairing, that court would 
hâve held the provisions were not made for the benefit of the per- 
sons lawfully using such walks for purposes of public travel and in- 
jured by reason of their being out of repair. I know of no good 
reason why a city may not hâve the right at its élection to prescribe 
the repairs to be made and the mode and manner of making them, 
including a spécification of the materials to be used without destroy- 
ing the force and efïect of plain and unambiguous language, imposing 
the duty of making repairs on the abutting owner or occupant, and 
providing that: 

"The owner or occupant of abutting lands "sball be liable (or any injury 
or damage by reason of omission, failure or négligence to make, maintain or 
repair the sidewalk adjoining such lands." 

I think the fair inference is that such provision in a statute, in the 
absence of a déclaration to the contrary, is for the benefit of persons 
lawfully using such sidewalk and liable to be injured by the négli- 
gence referred to, and that such persons may avail themselves of it. 
If the abutting owner or lessee, in this case a lessee for a long term 
of years, and occupant sees a dangerous hole in the sidewalk into 
which people passing thereon may step and be seriously injured, and 
hésitâtes to expend a dollar in time and material in simple repairs to 
make it safe through appréhension that it may be compelled to do 
the work over again, it is easy and simple for it to request the city 
to act and prescribe the necessary mode, manner, and material for 
doing the work. I do not think a court need worry itself into giving 
a strained and unnatural construction to plain language found in a 
statute because of fear that an abutting owner may be compelled to 
make repairs the second time if it acts before having explicit direc- 
tions from the city or because of fear that cities may become lax in 
making repairs if the burden is imposed both on city and adjoining 
owner or occupant. The abutting owner or occupant bas a way to 
avoid such double liability, viz., call on the city to act, while the 
travelers over the sidewalk bave no remedy until they hâve sufïered 
injury. When the traveler does suffer injury he should hâve a right 
of action against either city or abutting occupant or owner as he may 
elect if such négligence is to give a cause of action to any one against 
such abutter. In the récent case of Willis v. Parker, 159 N. Y. Supp. 
676, affirming the décision at Spécial Term, and decided by the Ap- 
pellate Division, Fourth Department, not yet officially reported, the 
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charter provision of the city of Auburn under considération reads as 

f ollows : 

"ïhe owner or occupant of lands fronting or abutting on any street, liigh- 
way, travelled road, public lane, alley or square, shall make, malutain and 
repalr the sidewalk ad.joining his lands and sliall keep such sidewalk and 
the gutter free and clear of and from gnow, ice and ail other obstructions. 
Such owner and occupant and each of them, shall be liable for any injury or 
damage by reasou of onnsslon, failure or négligence to make, maiutain or re- 
pair such sidewalk or to remove snow, ice or other obstructions therefroni, or 
for a violation or nonobservance of the ordinances relating to making, main- 
taining and repairing sidewalks and tlie removal of snow, ice and other ob- 
structions from sidewalks, curbstones and gutters. Whenever the commission- 
er of public works, or a sidewalk inspecter shall ascertain, hâve knowledge 
of, be notifled or informed that a sidewalk or any part thereof is in a dan- 
gerous condition or in such condition that injury is liable to resuit from its 
use, from want of repair, failure to remove snow. ice or other obstruction 
therefrom or other cause, and such condition can, in his judgnient, be remedied 
without laying a new walk, he shalî pro])erly guard the sanie, and as sooii 
as practicable serve a written notice upon the owner or occupant of the aimt- 
ting lot, if the same is occupied, requiring such owner or occupant to repair 
said walk or remove and remedy the dangerous or détective condition thereof, 
in the manner speeified in said notice, within twenty-four hours after such 
notice." 

The abutting owner was sued for négligence in not repairing, and 
the Spécial Term held there was no cause of action against him by the 
injured party grovi'ing out of a dangerous defect in the sidewalk, the 
resuit of want of repair, and that the provision quoted was enacted 
for the benefit of the city solely. This was affirmed on the authority 
of the Campbell Case, supra, opinion by Kruse, C. J., Lambert and 
De Angelis concurring, Foote and Merrell dissenting. As I am not 
hampered by any décision of the Circuit Court of Appeals in this 
the Second Circuit or by any holding of the Suprême Court of the 
United States and as the question under the charter of the city of 
Cortland has not been passed upon by the Court of Appeals of the 
State of New York, I concur in the dissenting opinion of Justice Foote 
which is logical and based on reason and not on précèdent and apply 
it in the instant case. If the abutting owner or occupant is under 
duty to repair and liable for ail damages resulting from neglect to 
perform this duty I am unable to comprehend why the injured party 
should first sue the city and then the city, if recovery is had against 
it, sue the abutting owner. This, however, may be "simpliûed pro- 
cédure." The Législature has neither said nor intimated that thèse 
provisions imposing liability on the abutting owner or occupant are 
solely for the benefît and protection of the city. As stated the fair 
inference is the contrary. Generally statutes imposing liability for 
négligence in not performing a duty enjoined thereby are intended 
for the benefit and protection of those directly injured by the négli- 
gence of those failing to observe them and who hâve an interest to 
prosecute. 

It is conceded that abutting owners or occupants in the absence of 
a statute imposing the duty are not under any obligation to repair 
sidewalks. It is also conceded that when a statute imposing such duty 
provides conditions précèdent to the création of such obligation such 



742 234 FEDERAL EEPORTER 

conditions must be complied with or the liability does not arise. So 
of a statute making the abutting owner responsible in damages for 
négligence in not repairing. But in the instant case we hâve no such 
conditions précèdent. The city has the right and power, if in its 
discrétion it sees fit to exercise the power, to prescribe the mode and 
manner of making repairs, specify the materials to be used in making 
them and fix a time within which such repairs must be made, pro- 
vided the time is reasonable, but there is not a word in the statute 
that indicates this action by the city is a condition précèdent to the 
obligation of the abutting owner or occupant to make repairs or to 
bis or her liability for négligence in not making them. I fail to dis- 
cover any reason, if the abutting owner or occupant is to be liable to 
any one to make repairs tO' sidewalks, and liable in damages to a) 
party injured by defects therein, if not made, why the cause of action 
should not be vested in the party injured and he or she allowed te» 
prosecute and enf orce the liability. The statute says : 

"The owner or occupant of lands frontlng or abutting on any street shall 
be liable for any injury or damages by reason of omission, failiire or négligence 
to make, maintain or repair tlie sidewalk àdjoining such lands." 

And unless we interpolate the words "which the city has authorized 
and directed to be made and notified such owner or occupant to make," 
the construction claimed by the défendant hère is inadmissible, while 
if we do interpolate such words in construing the statute there will 
be many cases where the city will not act, and the words of this statute 
"shall be liable for any injury or damages" will bave been limited in 
their scope to "shall be liable for such injuries or damages as resuit 
from the négligence of the owner or occupant after he has been duly 
required and notified to make repairs in the manner hereinbefore 
specified." We bave too much judicial législation, and hère is an 
instance where to give the meaning and construction to this charter 
of the city of Cortland contended for by the défendant we must add 
and interpolate more words than are found in the paragraph as en- 
acted by the lawmaking body, while if we construe it as the plaintifif 
contends it should be construed we neither interpolate nor add nor 
subtract anything. If we leave this statute as we find it and as it 
was drafted and enacted into law by the lawmaking body of the state, 
and enf orce it as it reads, susceptible of more than one construction 
though it be, this plaintifE is entitled to recover against the abutting 
lessee and occupant, this défendant. The statute says the abutting 
occupant shall be liable for any injury or damages by reason of nég- 
ligence to repair the sideWalk adjoining bis lands. To whom liable? 
Plainly to the person injured by the négligence, What neglience? 
Plainly négligence to repair the sidewalks or cause it to be donc and 
not négligence in f ailing to comply with the direction of the board of 
public Works as that is immediately provided for by added words. If 
action on the part of the city is required as preliminary to such re- 
pairs the burden is on the abutting owner or occupant to set the city 
in motion and obtain directions, and if none are given go on and do 
the work. I do not think the first part of section 80 of this charter 
of the city of Cortland was designed to delegate power to the board 
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of public Works of the city to create tlie liability of the abutting owner 
or occupant to repair sidewalks. Tlie Législature has created the ob- 
ligation but vested in the board of pubhc works directory powers as 
to the nature of the repairs, materials to be used, and time within 
which same shall be made if it elects to exercise them. The city may 
or may not, exercise this power through the board of public works, 
but the duty of the abutting owner or occupant is fixed as is his lia- 
bility for damages in case he fails to perform the duty imposed by 
the law, not by the board of public works. In case the city does act 
and prescribe the mode and manner of doing the work, materials to 
be used and time within which the work is to be donc, and the abutting 
owner or occupant fails to comply with the directions given, we hâve 
another provision in the charter foUowing the one imposing liability 
for négligence which makes him liable "for a violation or nonobserv- 
ance by him of a resolution or ordinance of the board of public works 
authorized by this section." Section 80. If the words "any injuries 
or damages by reason of omission, failure or négligence to make, 
maintain or repair the sidewalk" refer to injuries or damages result- 
ing from a failure to repair when and in the manner directed by the 
board of pubHc works only, and the abutting owner or occupant is 
not liable for other damages, why add "or for a violation or non- 
observance by him of a resolution or ordinance of the board of pub- 
lic works ?" As I read the charter of the city of Cortland, as amend- 
ed, it imposes on the abutting owner or occupant the obligation to 
repair the sidewalks in front of his premises when he knows or is 
charged with knowledge that they are in a dangerous condition and 
need repair and makes him liable to an action by and responsible in 
damages to a person lawfuUy using same and injured by reason of 
his négligence in not repairing; authorizes the board of public works 
of the city, if it sees fit so to do, to control and direct such repairs, 
and prescribe the materials to be used, and the time within which 
such repairs must be made, and imposes liability on such abutting 
owner or occupant to the city in case he fails to observe and comply 
with its lawful directions; and permits the abutting owner or occu- 
pant before making repairs to notify the board of public works and 
obtain its directions, if such board sees fit to act and thus protect 
himself against doing the work a second time. 

The motion to set aside the verdict and dismiss or grant a new 
trial is denied. 
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ACTIESELSKÂBET NEPTUN y. NEW YORK & BERMUDEZ CO. et al. 

ORVIG DAMPSKIBSBLSKAB ACTIESELSKABET v. SAME. 

(District Court, E. D. New York. Mardi 13, 1916.) 

SiiiPPiNG <®=>54 — Charters — Liabilitt for Injury to Vessel. 

Two Norweglan steamships, owned by libelants respectively, and nnder 
charter, were subchartered by time charters to respoiident Hamburg- 
Amerlcan Llne, whlch loaded them wlth coal at Philadelphla after the 
commencement of the European war, wlth the purpose of delivering the 
coal to German crulsers at sea In the viclnity of the Cape Verde Islands. 
It placed a German supercargo on each vessel, who was expected to direct 
its movements. The vessels were cleared for Monrovia, Libéria, wlth 
Teneriffe, Canary Islands, as a port of call. It was not intended to go to 
Teneriffe, but the masters, who had fuU knowledge of the destination of 
the cargoes before leaving port, took the vessels there and cabled to the 
owners, who then assumed direction and refused to permit the vessels 
to leave that port. After some three months of negotiations between ail 
parties, respondeut sold the cargoes there, had them discharged, and paid 
the charter hire to that time. Before the discharge, however, the coal in 
each vessel had taken lire, and sults were brought by libelants against 
the Hamburg-American Line for resulting damage to the vessels. Held, 
that whether or not the dispatch of the vessels was in violation of the 
law of neutrality was inmiaterial, since, if so, the fact had no causal 
connection wlth the lires, the vessels having been withdrawn from such 
voyages long before they occurred by the action of the masters and libel- 
ants, and that respondent was not responsible for the long détention of 
the cargoes on board after libelants had assumed charge of the vessels, 
conceding, as claimed but not proved, that such détention was the cause 
of the lires. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 219-221; Dec. 
Dig. (®=54.] 

In Admiralty. Suits by Actieselskabet Neptun against the New 
York & Bermudez Company and Hamburg Amerikanische-Packet- 
fahrt-Actien-Gesellschaft and the Orvig Dampskibselskab Actieselska- 
bet against the same. Decrees for respondents. 

See, also, 229 Fed. 293. 

Ralph James M. BuUowa, of New York City (Ralph James M. Bul- 
lowa and Max Lowenthal, both of New York City, of counsel), for 
libelants. 

Burlingham, Montgomery & BeCcher, of New York City (Chas. C. 
Burlingham and Roscoe H. Hupper, both of New York City, of coun- 
sel), for New York & Bermudez Co. 

Haight, Sandford & Smith, of New York City (Howard S. Gans and 
Edward Sandford, both of New York City, of counsel), for Hamburg- 
American Line. 

VEEDER, District Judge. In thèse two libels the owners of the 
steamships John. Ludg. Mowinckel and Nepos seek to recover from 
the respondents compensation for damages resulting to the vessels 
from fire in the coal cargo about three months after their arrivai at 
Teneriffe. 

In brief, the allégations of the libels are that the respondents, who 
were, respectively, charterers and subcharterers of the two vessels, 

<î=>For other cases see same topic &. KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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conspired, without the knowledge or consent of the libelants, to sublet 
the steamers for the purpose of carrying coal and provisions to bellig- 
erent cruisers of the German Empire, in violation of the acts of Con- 
gress and provisions of law of the United States, of the requirements 
for the préservation of neutrality imposed upon the United States 
by international law, and in violation of the laws and régulations of 
the Storthing of the kingdom of Norway ; that pursuant to such con- 
spiracy the vessels were falsely cleared for Monrovia, Libéria, the real 
object being to meet and supply a German cruiser at the Cape Verde 
Islands ; that pursuant to the orders of the conspirators thes^ steam- 
ships sailed from Philadelphia in August, 1914; that thereafter the 
masters withdrew said steamships from the service of the respondents 
and proceeded to Las Palmas, in the Canary Islands, where they 
arrived in September; that thereafter, failing to induce the masters 
to sail from Las Palmas pursuant to the conspiracy, they held the 
cargo on said vessels for an unreasonable period of time, so that the 
coal caught fire and damaged the ships. The libels also allège that 
the Plamburg-American Line expressly promised to pay the damages 
caused by fire. 

I think that a comprehensive and orderly statement of the material 
facts disclosed by the évidence will indicate very clearly the true solu- 
tion of the issues involved. The Mowinckel and Nepos were Nor- 
wegian steamships owned by the Orvig Dampskibselskab Actieselska- 
bet and the Actieselskabet Neptun, respectively, and had been char- 
tered by the owners to John. Ludg. Mowinckel, who had in turn char- 
tered them for a term of about five years to the New York & Ber- 
mudez Company in October, 1913. On August 17, 1914, the Nepos, 
and on August 24, 1914, the Mowinckel, were chartered by the New 
York & Bermudez Company to the Hamburg Amerikanische-Packet- 
fahrt-Actien-Gesellschaft, otherwise known as the Hamburg-American 
Line, under a time charter for not less than three calendar months 
and not exceeding six calendar months at charterer's option. It was 
the purpose of the Hamburg-American Line to use the vessels in sup- 
plying German warships on the high seas. Accordingly the vessels 
were directed to proceed from Perth Amboy to Philadelphia, where 
they took on cargoes consisting principally of coal. The exécution 
of the charterer's purpose was intrusted to a German supercargo on 
each vessel. The plan, as developed in Philadelphia, was that the 
vessels should clear for Monrovia, Libéria, with Tenerifïe, in the 
Canary Islands, as a port of call. Accordingly the manifests gave 
Monrovia as the destination of the cargo, which was consigned by 
W. J. Grandfield, of Philadelphia, to order. It was not really designed, 
however, to call at Tenerifïe, but once at sea to proceed to the Cape 
Verde Islands and there cruise about on a prescribed course for 48 
hours, when it was expected that German warships would appear and 
take off the cargoes. The évidence leaves no doubt that the masters 
of thèse vessels were aware before sailing of the real destination of 
the cargoes, although it does not appear that the détails of the trans- 
action were fully disclosed at that time. Both captains had been noti- 
fied by the New York & Bermudez Company's agent that instructions 
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had been givén to allow them libéral gratuities for attending to the 
subcharterer's interests, and it was apparently expected that the super- 
cargoes would be able to accomplish the désir ed resuit. 

Before the Nepos sailed from Philadelphia on August 22, 1914, 
the real destination of the cargo was known not only to Capt. Nielsen 
and the mate, but had filtéred down even to the cook. The officers 
refused to go; some of them went to see the Norwegian consul. 
Eventually they were brought to terms by the supercargo, Flohr. 
Flohr then promised Capt. Nielsen $1,000 to go to a point off the Cape 
Verde Islands and deliver the cargo to German warships. Nielsen 
refused, whereupon Flohr said they would clear for Monrovia. Nielsen 
knew that the course for Monrovia ran through the Cape Verde 
Islands, and he agreed to go only on condition that they call at Ten- 
eriffe. Meanwhile he cabled the owner on August 22d : "Left to-day 
Teneriffe for orders. Coal and gênerai cargo. Expect your instruc- 
tions on arrivai." Once at sea Capt. Nielsen made straight for Ten- 
erifïe. Flohr said nothing further to him about going to the Cape 
Verde Islands, knowing, as the captain puts it, that "there was no 
use asking it." The Nepos arrived at Teneriffe on September 7th. 
! In the case of the Mowinckel, Capt. Frich testified that the super- 
cargo, Maurer, spoke to him at Philadelphia about supplying German 
warships, and promised him "a good lot of money." He received 
$200 there. Frich consulted with the Norwegian consul, by whom 
he was advised to proceed to one of the ports named in his papers. 
The Mowinckel sailed on September Ist. Upon passing Delaware 
Breakwater Maurer gave Capt. Frich written directions as f ollows : 
"By orders received at the Delaware Breakwater you are advised 
to steer direct to Monrovia (Rep. Libéria) and omit Teneriffe (Canary 
Islands)." Although no such message could hâve been received at 
that place, since the ship had no wireless equipment, Capt. Frich put 
his course for Monrovia» which strikes about the Cape Verde Islands. 
He was then told by Maurer that the place where it was expected that 
the German warships would be met was a line between Rombos and 
Sao. Vicente, two of the Cape Verde Islands. At 4 o'clock on the 
morning of September 20th the Mowinckel arrived at what the super- 
cargo was led to believe was the appointed meeting line, but which was 
in fact a point 15 or 20 miles west of' that Une, and there the Mo- 
winckel steamed up and down for 18 hours. Capt. Frich testified that 
he at no time had any intention of going to the meeting line, nor of de- 
livering the cargo to German warships. At 10 o'clock on the night 
of September 2 Ist he extinguished his lights and made at full speed 
for Teneriffe, where he arrived on the 26th. 

Capt. Frich immediately wired his arrivai to his owners in Norway 
andto the New York & Bermudez Company's agent, Wrigley, in New 
York, and sent a letter to his owners in which he "explained every- 
thing^" He says he received orders from his owners to stay there. 
When the Nepos arrived at Teneriffe Capt. Nielsen found no orders 
awaiting him. At the end of September his owners cabled him to 
inquire whether the Nepos had sailed. He answered, "Still waiting 
orders." In October the owners cabled him not to leave without their 
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consent. On September 27th his supercargo wired the Hamburg- 
American Line's director in New York, Buenz: "Captain run hère. 
Whole cargo on board. Will only with consent of owners foUow 
orders from charterers. I protest in vain." Buenz replied on Sep- 
tember 28th, "Wait for orders." Meanwhile the original charterer, 
Johann Ludwig Mowinckel, who was in New York, was apparently in 
touch with the situation. As early as August 25th Wrigley wrote the 
Hamburg-American Line that he had received the foUowing cable 
(evidently from the owners) : "Nepos sailed Teneriffe. Ascertain 
destination. Charterers must pay war risk. Telegraph Ludwig Mo- 
winckel." To this Wrigley reported that he had replied that the 
steamer had sailed for Monrovia, and that there was no reason why 
any one should pay war risks between neutral countries. Counsel for 
the New York & Bermudez Company wrote Mowinckel, at the Hôtel 
Plaza, on September 29th, that there was no possibility of the Mo- 
winckel or Nepos leaving port, and that their cargoes would probably 
he ordered discharged. Koetter, superintending engineer of the Ham- 
burg-American Line, also v.'rote Wrigley on September 30th they would 
communicate with him as soon as they reached a décision with réf- 
érence to the Mowinckel. On October Ist counsel for the New York 
& Bermudez Company renewed his assurance to Mowinckel that there 
would be no trouble, and reported that he had been informed that 
orders had already been given to discharge the cargo of the Mowinckel. 
On the foUowing day he again wrote to Mowinckel: "Our friends 
wish you to cable to the masters of the Johann Mowinckel and the 
Nepos not to leave port without orders from you." On October 2d' 
Koetter cabled Maurer: "Hâve made arrangements selling cargo 
Mowinckel. Must remain there until you receive further orders." 
Meanwhile Grandfield & Co., the shippers, had cabled to Dekade, the 
German coal dépôt, and Hamilton & Ce, at Teneriffe, on September 
29th, September 30th, and October 2d, respectively : "Make best offer 
cargo laden Mowinckel. Reply." Hamilton & Co. replied on Octo- 
ber 7th : "No offers." Thereupon, on October 9th, "Buenz Koetter" 
cabled Maurer: "Sell cargo best obtainable price. Inform Robert 
Flohr, Nepos, to do the same. Confirm receipt." On October 17th 
the Hamburg-American Line wrote to Johann Ludwig Mowinckel 
and the New York & Bermudez Company: 

"As subcharterers of the steamers Johann Ludwig Mowinckel and Nepos, 
we request you to direct the masters of thèse steamers without production 
of blUs of lading, to discharge ail cargo thereon at Teneriffe as and when 
ordered to do so by the respective supercargoes on sald steamers, and we 
guarantee to protect and save harmless you and the owners from any con- 
séquences arising from such dellvery and from any claims whlch may be 
made thereafter under such bills of lading." 

Mowinckel replied through counsel on the 19th that he was "pre- 
pared to cable to his home office in Bergen a request to instruct the 
masters of the two steamers in the sensé requested," and on the fol- 
lowing day the New York & Bermudez Company acquiesced in the 
procédure suggested. On October 25th Capt. Nielsen received direc- 
tions from his owners : "Deliver cargo Teneriffe. Satisfactory guar- 
anty given hère." In November Dusterdieck, traveling inspector for 



748 234 FEDERAL REPORTER 

the Hamburg- American Line, appeared at Teneriffe, stating that he 
liad come over from America to sell the cargo. He told Capt. Nielsen 
that he had the bills of lading and would dispose of the cargo soon ; 
but the supercargo, Flohr, disputed his authority to do so. Subsequeut- 
ly Dusterdieck told Capt. Frich that the German or Austrian consul 
at Las Palmas had taken the papers from him, so he could not sell 
the cargo. On November 23d Capt. Nielsen received a cable from his 
owners : "Cargo must not be disposed of in any way violating our 
neutrality." He answered on the following day: "Certainly not. 
Trust me. Will write." On November 28th he wired the owners : 
"Arrangements for discharge stranded. Propose that you take steps." 

This brings the narrative down to the breaking eut of fire in the 
cargoes. But before taking up that event, the relations meanwhile be- 
tween the parties, particularly between the masters of thèse vessels 
and the supercargoes, require notice. Capt. Nielsen, of the Nepos, 
testified that the supercargo, Flohr, "asked him once if he wanted to 
go out and go to the Western Islands and hang off there." He replied 
that he did not. He testified in his first déposition that Flohr told 
him that he was going to get orders to go down somewhere around the 
Cape Verde Islands, and told him to keep up steam and bave every- 
thing ready for the orders. But no orders came. At the hearing he 
said the référence to the Cape Verde Islands was incorrect ; it should 
read the Western Islands, which he identified only as "north in the At- 
lantic." When his statement about the Western Islands was read to 
him from his déposition, he did not remember that he said it that way ; 
"I can't remember because he never ordered me to go." The only réf- 
érence made by Capt. Frich, of the Mowinckel, to this subject, is 
his statement that, "They asked me if I would go out, provided 1 got 
a bank guaranty for the value of the ship," to which question he says 
he answered, no. Both masters received fimds, amounting to several 
thousand pesetas, from the supercargoes at Teneriffe for the ship's 
use, and ail parties had notice of such payments. On November 18th 
Wrigley notified the New York & Bermudez Company of the receipt 
of $13,750 for hire of the Nepos for the month November 18th to 
December ISth. 

On December 7th light smoke was discovered in No. 2 hold of the 
Mowinckel. Capt. Frich at once began pumping water in. When 
fire was first discovered he told his supercargo to get the cargo sold 
and discharged. On the 18th he informed the supercargo that if dis- 
charging was not begun immediately, he "would take people from shore 
and chuck the coal overboard." He then fotmd out, he says, that the 
cargo had already been sold to the German Coal Depot. AU formal- 
ities with the authorities having been settled, the discharging of the 
coal cargo began on December 20th and was completed January 28th. 
Meanwhile on January 8th, he had received from his owners this 
cable: "Inform charterers we consider them responsible fuir damage 
ship and time repair. Try get charterer's déclaration that they wiU 
pay full, othervvise demand average bond cargo including our réserva- 
tion full compensation damage tyne." 

He had already received notice from the German Coal Depot that 
it was willing to partake in a gênerai average, and cabled the owners : 
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"Have received average bond consignée and the money received for 
ships use pesetas 12,150 as guarantee from charterers is Insurance sat- 
isfied that." The ovvners answered on January 15th: "If you consider 
guarantee sufficient I agrée." On January 25th Maurer wrote Capt. 
Frich : "I beg to inf orm you that ail damages and conséquences caus- 
ed by the fire and water in your ship will be paid by charterers." 

In the case of the Nepos, Capt. Nielsen says he never thought of fire 
until it broke eut in the Mowinckel's cargo on December 7th. Then 
he took the température and found that the beat was increasing. Fire 
vvas not discovered until December 30th. On cross-examination Capt. 
Nielsen added that, although he had prior to December 7th no fear of 
fire breaking out, "of course I had reason to expect it. We had al- 
ready been there then over three months ; the cargo had been in four 
months." "The cargo had been too long in the ship, that is ail; it 
was overheated." When the other cargo caught fire he asked the super- 
cargo if there was not any way of getting rid of the cargo. The super- 
cargo said he would not discharge the cargo ; there was no danger, 
and he wanted to keep the cargo in the ship by ail means. When fire 
was discovered on December 30th he went ashore and told the super- 
cargo that he would have to discharge the cargo then whether he want- 
ed to or not. Flohr notified him, apparently on the same day, that 
the German Coal Depot had bought the coal, and promised that they 
would start discharging on the following day; but nothing was donc. 
Thereupon, on the following day, he wrote Flohr : 

"As you were mutually informed yesterday the cargo of coal in S/S Nepos 
Is on fire and discharging must be effected Immediately. If thls is not car- 
ried out riglit away I must take steps myself to get the dangerous cargo out 
of the ship. Trusting that you will attend to this as it is a.bsolutely neces- 
sary to save ship and cargo, Yours truly." 

On January 3d he wrote to the German Coal Depot : 

"I have been Inforraed that you have bought the cargo of coal in the S/S 
Nepos. As you well know the coal cargo is on fire, and must be discharged as 
quick as possible for the safety of the ship as for the cargo itself. As there 
is sure to be some damage to ship from steam and water we had to pour down, 
and more so now I fear damage to ship's bottom from fire, I must according 
to international law demand from you a guaranty for your partaking in 
gênerai average, that is to sign gênerai average bond. I also want to point 
out to you that the damage Is sure to increase and I will advlse you to hurry 
up discharging to avoid further damage. Attached please flnd a copy of 
survey report held on board on the 31st Dec. last." 

To this he received a reply that they were willing to partake in the 
gênerai average. 

It does not appear when discharging was begun, but the cargo was 
discharged on January 27th. On January 29th he and Flohr signed 
this agreement : 

"Up to date received from R. Flohr, supercargo of S/S Nepos total sum of 
pesetas, seventeen thousand, say seventeen thousand pesetas. It is under- 
stood that this amount is to be 'a gênerai average bond' as a guaranty from 
assignées of cargo at présent on fire in S/S Nepos until final settlement." 

This was the total of varions sums received up to that time, and 
nothing was received thereafter. No gênerai average' statement was 
ever made up. 
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Both cargoes were difçharged in surf boats belonging to German 
liners lyjng in the harbor. It appears that the German Coal Depot had 
no sufficient place to receive ail of it, and sold part of it to Hamilton 
& Co., an English firm. 

It may be added that on February 2d Wrigley wrote to Helliesen, 
Mowinckel's New York broker, that the subcharters of thèse two boats 
to the Hamburg- American Line had that day been canceled by agree- 
ment — ■ 

"and we hâve accepted redelivery of the steamers from the Hamburg-Ainerican 
Line at TenerifCe. We are cabling the captains advlsing them of the cancella- 
tion of the charters to the Haïuburg-American Line and directing tliem to 
proceed immediately in ballast to Cape Henry for orders. "We request that 
you comnmnicate thèse orders to Mr. Mowinckel in order that there ma,y be 
no delay in the carrying out of our instructions to the captains." 

On the same day Koetter cabled Maurer of this cancellation and re- 
delivery, and instructed him to notify the masters that they must fol- 
low the orders of the Bermudez Company. Flohr notified Capt. Niel- 
sen on the Sth. On the 3d Wrigley cabled the masters: "Hamburg- 
American charter canceled by agreement. Proceed immediately under 
New York Bermudez charter in ballast to Cape Henry." But they 
did not sail until they had received orders from their owners Kebruary 
9th ; and when they arrived at Cape Henry they reported to the own- 
ers' agent there. It appears that the British government had been 
fully informed of the case, and, after commending the course pursued 
by the masters, had given instructions to its cruisers to permit the 
Steamers to proceed without molestation. 

It appears from the foregoing statement that it is unnecessary to 
décide whether the dispatch of thèse vessels from Philadelphia was a 
violation of the laws of the United States or of the law of nations, for, 
if it were, it would hâve no bearing upon the, recovery sought in this 
case. What I take to hâve been the original plan of the Hamburg- 
American Line to clear the vessels for the Cape Verde Islands was 
evidently frustrated by the refusai of the masters, or at ail events of 
Capt. Nielsen, to sail unless permitted to call at Teneriffe for orders. 
When that course was agreed upon the Nepos proceeded directly to 
Tenerifife without going anywhere near the appointed meeting line. 
In the casé of the Mowinckel, it appears that Capt. Frich, notwith- 
standing his protestation that he at no time intended to comply with 
the supercargo's directions, must hâve been undecided, if not complai- 
sant, in changing his course from Teneriffe to the Cape Verde Islands 
in compliance with the perfectly transparent artifice employed by the 
supercargo at Delaware Breakwater. But whatever his state of mind 
may hâve been, he did not actually cruise upon the appointed meeting 
line. Ultimately he made for Teneriffe and arrived there without 
meeting any German warships. 

The voyage to Teneriffe was perfectly légal, whatever the respond- 
ent's intentions. Both masters knew before leaving Philadelphia that 
the cargoes were not destined for Teneriffe, but, instead of cabling 
their owners then, they chose to go to Tenerift'e to get their owner's 
orders there. The libels expressly allège that the masters thereafter 
withdrew the steamships from the service of the respondents. As 
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soon as the vessels arrived at Teneriffe the owners were fully în- 
f ormed of their masters' acts. They simply instructed the masters 
to remain there until further orders from them. Thereafter both 
masters made it plain, both by word and act, that they would take no 
orders from either of the respondents; and they did not. The owners 
had resumed possession of their vessels, with the subcharterer's cargo 
aboard. 

In this situation negotiations began among ail the parties concerned, 
Cables flew thick and fast. It is quite apparent many of them are 
not in évidence. But it is plain that the parties were dealing with 
one another on equal terms, and that each was playing for his own 
advantage. Indeed, if there was any disparity among the parties, it 
was in the case of the Hamburg-Anierican Line with its cargo blocked 
in Teneriffe by English cruisers. Eventually an agreement was reach- 
ed which involved a readjustment of relations. The vessels were re- 
storéd by the owners to the New York & Bermudez Company at the 
expiration of the period for which they had been chartered to the 
Hamburg-American Line, and the New York & Bermudez Company 
received from the latter the hire in full. 

Meanwhile, however, lire had broken out in both cargoes and dam- 
aged the vessels. No direct causal connection between that event 
and the voyage from Philadelphia is alleged in the libels. The alléga- 
tion is that: "Failing to induce the masters to sail from Las Palmas 
pursuant to the conspiracy, they held the cargo on said vessel for an 
unreasonable period of time, so that the coal caught fire and caused 
the steamship to sustain damage." It may be assumed the Hamburg- 
American Line would hâve been glad to get its cargoes out of Ten- 
eriffe. But it was hopeless to expect that, for British cruisers were 
lying off the port ail the time. This was recognized by the respond- 
ent. The testimony of the supercargoes is that they were ordered 
not to venture out, but to stay there. They merely broached the sub- 
ject to the masters, and were met with prompt refusai to consider it. 
If this can be construed as an attempt to induce the masters to go out, 
then, as the Hbel allèges, it failed. 

Did the respondents or their agents "hold the cargo on the said ves- 
sels for an unreasonable period of time, so that the coal caught' fire 
and caused the steamship to sustain damage?" In the first place, the 
cargoes were not and could not be held on board the vessels which 
had been withdrawn from the service of the charterers, and over 
which the owners had resumed possession and direct control. Then 
the allégation concerning "détention for an unreasonable period of 
time so that the coal caught fire" présupposes a necessary connection 
between a certain period of time and combustion of a coal cargo. If 
there were any such certain period, surely the owners were equally 
chargeable with notice of it. But there is no proof of it. The évi- 
dence shows that neither master thought of fire until it appeared in 
the Mowinckel's cargo on December 7th. Capt. Nielsen, it is true, 
sought to modify his admission by adding that nevertheless he had 
reason to expect it because the cargo had been too long in the ship. 
If he had reason to expect it and gave no thought to it, then it was 
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his fault. As a matter of fact the cargo had been on the Mowinckel a 
little over three months, and on the Nepos a little over four months, 
when fire was discovered. In the absence of proof it seems to be as- 
sumed that the fire arose from spontaneous combustion. But the only 
évidence in' this case concerning spontaneous combustion is the testi- 
mony the Hamburg-American Line's superintending engineer gave 
that spontaneous combustion may occur in time if there is not sufficient 
ventilation. Both masters assert that thèse cargoes were properly 
ventilated. There is no intimation by anybody to the contrary. 

The remaining claim of Habihty is based upon the fact that in the 
case of the Mowinckel the supercargo, Maurer, wrote Capt. Frich on 
January 25th that ail damages and conséquences caused by the fire 
and water in his ship would be paid by charterer. Presumably Maurer 
thereby undertook to speak for the last charterer, the Hamburg-Ameri- 
can Line. But there is no proof of his authority to bind that respond- 
ent, and such authority may not be implied from the position which 
he occupied after arrivai at Tenerifife. Moreover, at the date of this 
communication, January 25th, the coal on fire had evidently been dis- 
charged. Discharging had been going on since December 20th, and 
the coal was completely discharged on January 28th. There is no 
proof that there was any fire in or damage from the coal discharged 
during the last three days. 

The libels are dismissed. 



HAWKINS V. DANNENBEKG CO. et al. 
(District Court, S. D. Georgia. Juiie 1, 1916.) 

1. Bankrijptcy <S=329:!(2) — Actions — Juhisdiction of Court or BAXKRrPTCT. 

Under Eaiikr. Act July 1, 1898, c. 541, §§ 23b, 60b. 67e, 30 Stat. 5.o2, 562, 
564 (Comp. St. 1913, §§ 0607, 9644, 9651), a court of banliruptcy bas .iiiris- 
(liction to entertiiin a bill to set aside a mortgage executed by a banli- 
rupt as beiug preferential and also fraudulent. 

[VA. Note. — For other cases, see Bankruptcy, Cent. Dig. § 411 ; Dec. 
Dig. ©=5293(2).] 

2. Election of Remédies <g=5l2 — Action in State Court — Jurisdiction of 

Court of Bankruptcy. 

Prier to bankruptcy, défendant instituted in an Inferior state court a 
proceeding to foreciose a cliattel mortgage giv'en by the bankrupt, whicli 
was recorded less than a nionth before bankruptcy. After adjudication, 
tlie trustée intervened in the state court, setting up his claim that tlie 
mortgage was uot only preferential, but was fraudulent. Held, that the 
trustée was not preciuded, it appearing that, owiug to the limitations on 
the jurisdiction of the state court, his riglits could not tlierein be adju- 
dicated, from instituting a plenary suit in the court of bankruptcy to set 
aside the mortgage and recover the proceeds, whlch the parties had 
agreed should stand in lieu of the mortgaged property, for the interven- 
tion in the state court was not an irrévocable élection of remédies. 

[Ed. Note. — For other cases, see Election of Remédies, Cent. Dig. § 15 ; 
Dec. Dig. <S=>12.] 

3. Bankruptcy <©=>295 — City Courts in Georgia — Jurisdiction. 

A Georgia city court is without jurisdiction, It having no équitable ju- 
risdiction other than to give elïect to équitable défenses, to entertain an 

<©=3FcT Other cases see same topic £ KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Intervention In foreclosure by the mortgagor's trustée In bankruptey to 
set aside the mortgage as preferential and fraudulent and recover the 
proceeds from sale of the mortgaged chattels, whlch It had been agreed 
should stand In lieu thereof. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dlg. §§ 414, 417; Dec. Dlg. ©=s 
295.] 

4. Chattel Mobtqagbs <$i=>197(l) — Withholdinq fbom Bbcobd — Validity 

Against Creditoes. 

Where, for the purpose of enabllng the mortgagor to obtain flctltious 
crédit, mortgagee withholds from record a chattel mortgage, the niort> 
gagor retaining possession, such mortgage is fraudulent as to subséquent 
creditors. 

[Ed. Note.— For other cases, see Chattel Mortgages, Cent. Dig. 55 430-432 ; Dec. 
Dig. (Ê=3l97(l).] 

5. Bankeuptcy (g:=184(2) — Préférences — Mortgage Lien — Recording. 

It would seem that since the amendment of 1910, clothing a trustée In 
bankruptey with the rights, remédies, aud power? of the holder of a 
lien obtalned by légal proceedings, a mortgage, under the Georgia law, is 
"required" to be reeorded within the meaning of section 60b of the Bank- 
ruptey Act (Act July 1, 1898, c. 541, 30 Stat. 562 [Comp. St. 191.3, § 9644]). 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. § 276; Dec. Dig. <g=3l84(2).] 

In Equity. Bill by Robert T. Hawkins, trustée of the Warlick Bros. 
Company, bankrupt, against the Dannenberg Company and others. On 
motion to dismiss. Motion denied. 

Complainant, Robert T. Hawkins, as trustée of the Warlick Bros. Company, 
bankrupt, brought a blU in equity in the United States District Court against 
the Dannenberg Company and C. W. Fuller, sherifC, in which he alleged that 
the said Warlick Bros. Company was adjudlcated bankrupt on August 1, 
1914; that said Company had been engaged in the gênerai merehandise busi- 
ness in Americus, Ga., and in January, 1914, executed to the Dannenberg 
Company a mortgage upon ail Its stock of goods in order to secure an indebt- 
edness then existing, as well as for future purchases of goods; that the 
Dannenberg Company fraudulently withheld said mortgage from record by 
agreement until July 18, 1914, upon which date it made a, demand upon the 
Warlick Bros. Company for immédiate payment of the mortgage, and upon its 
failure to pay same the mortgage was reeorded on said date, and on the 
same day was foreclosed in the city court of Americus, and tlie stock o£ 
goods was levied upon by the sherllï of that court. Complalnant alleged 
that the mortgage was fraudulent and vold, that the effect of same was to 
give a préférence to the Dannenberg Company over other creditors, and that 
the failure of the mortgagee to record same, as provided by the Georgia stat- 
ute, was fraudulent ; that many persons had, subsequently to the exécution 
of the mortgage and before its record, sold goods to the bankrupt under the 
assumption that it had an unineumbered title to its stock of merehandise, 
and that the failure to record the mortgage gave to the bankrupt a false and 
flctltious crédit, to the injury of such subséquent creditors. The trustée, 
therefore, prayed for the caneellation of the mortgage as being fraudulent, 
and also as belng preferential, and for an injunction against the sheriff 
selling said property under the foreclosure proceedings instituted in the city 
court of Americus. Subsequently, by agreement of counsel, the sheriff was 
allowed to sell the stock of goods under said foreclosure proceedings and to 
hold the funds in lieu of the property, and by a consent order the trustée was 
allowed to intervene in the city court of Americus for the purpose of as- 
serting his rights to the fund derived from the proceeds of the sale of the 
stock of goods in question. The trustée thereupon flled hls intervention in 
the city court of Americus attacking the mortgage upon the same grounds 
taken In his blll In the United States District Court. Thereafter he amended 
his bill in this court, and alleged that the city court of Americus was under 
the laws of the state of Georgia a court of llmited jurisdiction and had n» 

C=For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
234 F.— 48 
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equity jurîsdicti'ôh, and therefore tlint he could not full5' assert ail Ms rlghts 
in tKat court, but tliat It was' necessarj' for tlie District Court of the "United 
States to proeeed witli his bill, so as t» eriforce hls rights as trustée against 
the fuud in question, and against the Dannenberg Company and the sheriff 
of the City court of Auierlcus, who liad such funds in his possession. The 
Dannenberg Company thereupon flled its motion to dismiss the bill In equity 
on the ground that complainant had elected to Intervene in the state court 
and that this élection was final, and on the furtlier ground that the District 
Court of the United States should not taise jurisdiction of the matter, as com- 
plainant could enforce ail his rights, légal and équitable, in the Intervention 
whlch he had filed in the state court, whlch had flrst taken jurisdiction of 
the mortgaged property. 

Little, Powell, Smith & Goldstein, of Atlanta, Ga., and Ellis, Webb 
& Ellis, of Americiis, Ga., for complainant. 

Hardeman, Jones, Park & Johnston, of Maçon, Ga., for défendant 
Dannenberg Co. 

, lyAMBDIN, District Judge (after stating the facts as above). This 
case is now before me upon motion made by the défendant the Dan- 
nenberg Company to dismiss complainant's bill upon the, grounds 
above stated. 

[1,2] 1. Complainant by his bill seeks to set aside the mortgage 
held by the Dannenberg Company as being preferential, and as also 
being frandulent, and his bill is therefore apparently brought under 
sections 60b and 67e of the national Bankruptcy Act. Under thèse 
sections, and under section 23b of the Bankruptcy Act, this court bas 
jurisdiction to entertain the bill. It is contended by the Dannenberg 
Company that, inasmuch as complainant intervened in the proceedings 
in the city court of Americus and endeavored there to attack the mort- 
gage in question, he cannot now corne into the United States court and 
make the same attack. We do not think this contention is sound. If 
the complainant vvent into the state court under the idea that he 
could there enforce and assert ail the rights which he claims against 
the mortgagee, but after so doing found that he was mistaken in his 
forum, and could not in that court fuUy protect himself and those he 
represents, we see no reason in law or equity why he should not be 
allowed to corne into this court. The doctrine of the élection of in- 
consistent remédies is not involved in such action. Board of Education 
V. Day, 128 Ga. 156, 57 S. E. 359. 

[3] 2. This brings us to the considération of the main question in the 
case, which is whether the city court of Americus afifords to the com- 
plainant full, adéquate, and complète relief. Under the laws of the 
state of Georgia, the city court of Americus is a court of law and has 
no equity jurisdiction; such jurisdiction being lodged exclusively in 
the superior courts of the state. While for défensive purposes it has 
been held that city courts may afïord équitable relief, yet the décisions 
of our higher courts are uniform to the efïect that the city courts of 
Georgia cannot afford affirmative équitable relief. This question is 
exhaustively discussed by the Suprême Court of Georgia in the lead- 
ing case of Hecht v. Snook & Austin Furniture Co., 114 Ga. 921, 41 
S. E. 74. The complainant in the bill before the court is seeking équi- 
table relief, as may be seen from the brief analysis of the bill set out 
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above. The relief prayed for by the complainant is entirely équitable. 
It is true that, under section 5348 of the Code of Georgia of 1910, the 
courts, even city courts in this state, upon rules for the distribution 
of money, proceed upon équitable principles. However, this section 
of the Code seems to provide that, bef ore a person can corne into court 
under such a rule or proceeding and ask that money raised by pro- 
cess be awarded to him, he must hâve some lien upon the fund in 
question. 

The complainant in this case does not hâve such a lien, but claims 
that the act of the mortgagee in virithholding his mortgage from the 
record is a fraud upon subséquent creditors of the bankrupt, and that 
therefore the mortgagee is estopped from attempting to enforce the 
mortgage against thèse creditors. He also claims that the mortgage 
was made, and also withheld from record, for the purpose of hinder- 
ing, delaying, and def rauding creditors, and he prays for a cancellation 
of the mortgage, and for a decree holding that the mortgage is void 
as a préférence and as a fraud upon the creditors represented by him. 
Ail thèse matters are entirely of équitable cognizance, and, such being 
the case, inasmuch as the complainant has no lien upon the fund in 
question, and is asking for affirmative équitable relief against the Dan- 
nenberg Company, I am of the opinion that the city court of Americus 
cannot alïord him the full and complète relief which he desires. At 
any rate, it is very doubtful. Counsel who submitted briefs on both 
sides of the question are attorneys of ability, and they utterly dis- 
agree on this point. Such being the case, is it proper for this court 
to send the complainant back to the city court of Americus, where 
his rights are doubtful, to say the least? The bankruptcy law is par- 
amount, and since the bill before the court is a plenary bill in equity, 
where full effect can be given to the rights of ail the parties interested, 
this court is of the opinion that it should retain the bill. 

[4] It is well settled by the rulings of the courts of the United 
States that, where mortgages are withheld from record by agreement 
for the purpose of enabling the mortgagor to préserve his crédit, such 
mortgages are fraudulent as against subséquent creditors. Collier on 
Bankruptcy (lOth Ed.) 939; Clayton v. Exchange Bank of Maçon (C. 
C. A. Fifth Circuit) 10 Am. Bankr. Rep. 173, 121 Fed. 630, 57 C. 
C. A. 656; In reDuggan, 25 Am. Bankr. Rep. 479, 183 Fed. 405, 106 
C. C. A. 51. Since, therefore, the rights of complainant are well 
recognized in the courts of the United' States, and as the court hardly 
thinks he can fully assert his rights in the city court of Americus, the 
motion to dismiss the bill will be overruled. 

3. Before leaving the subject the court may be permitted to com- 
ment upon the question as to whether the mortgage which is attacked 
in this case may be considered as a préférence under section 60b of 
the Bankruptcy Act. This court is bound on this question by the ré- 
cent décision of the Court of Appeals of this circuit in the case of 
W. E. Martin, Jr., Trustée, v. Commercial National Bank of Maçon, 
228 Fed. 651, C. C. A. , 36 Am. Bankr. Rep. 25, which déci- 
sion follows the prior décision of the same court in the case of Meyer 
Bros. Drug Co. v. Pipkin Drug Co., 136 Fed. 396, 69 C. C. A. 240, 
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14 Am. Bankr. Rep. 477. The mortgage involved in tliis case was 
executed more than four months before the filing of the pétition in 
bankruptcy, but was not recorded until within that period. 

Under section 60b of the Bankruptcy Act, I am personally of the 
opinion that if, at the time of the record of this mortgage, the bank- 
rupt was insolvent and the mortgage then operated as a préférence, 
and the mortgagee then had reasonable cause to believe that the en- 
forcement of the mortgage would efïect a préférence, the mortgage 
would be voidable by the trustée ; but the court defers to the contrary 
ruHng made by the Circuit Court of Appeals cited above. The rea- 
sons for the opinion I entertain on this question are as f ollows : Sec- 
tion 60b of the Bankruptcy Act, as amended in 1910 (Act June 25, 
1910, c. 412, § 11, 36 Stat. 842 [Comp. St. 1913, § 9644]), provides 
that such a mortgage is voidable by the trustée wliere the preferential 
conditions which are named in said section existed, "if by law re- 
cording or registering thereof is required." The question, therefore, 
is whether the mortgage in question was "required" to be recorded by 
tlie laws of the state of Georgia. The law on the subject in Georgia 
is embodied in section 3260 of the Code of 1910, which is in the fol- 
lowing language : 

"Mortgages not recorded wlthln the time required remain valid as against 
the mortgagor, but are postponed to ail other liens created or obtained, or 
purchases made prior to tlie actual record of the mortgage. If, however, the 
younger lien is created by contract, and the party receiving it lias notice of 
the prior uurecorded mortgage, or the purchaser has tlie like notice, then the 
lieu of the older mortgage shall be held good agalust them." 

Under this section of the Code of Georgia, a mortgage is valid as 
between the mortgagor and mortgagee, althougli, not recorded ; but, if 
not recorded proniptly it is not valid as to "ail other liens created or 
obtained, or purchases made prior to the actual record of the mort- 
gage." Therefore, as to such other liens created or obtained, or pur- 
chases made, the mortgage is "required" to be recorded by the Georgia 
law in order to retain its validity. A long Une of décisions of the 
Suprême Court of the state illustrate this section of the Georgia Code, 
and hold that an uurecorded mortgage is invalid as against the hold- 
er of a judgment, with or without notice, which was obtained before 
the actual record of the mortgage, and also as against the holders of 
contract liens, without notice, created before such time. Hardaway 
V. Semmes, 24 Ga. 305 ; Smith v. Jordan, 25 Ga. 687 ; Richards & 
Brothef et al. v. Meyers & Marcus et al., 63 Ga. 763 ; Thompson v. 
Morgan, 82 Ga. 548, 9 S. E. 534; New England Mortgage Security 
Co. V. Ober & Sons Co., 84 Ga. 294, 10 S. E. 625; Cabot v. Arm- 
strong, 100 Ga. 438, 28 S. E. 123 ; Cambridge Tile Co. v. Scaife & 
Sons'Co., 137 Ga. 281, 73 S. E. 492. 

It is true that the mortgage in this case was actually recorded before 
the pétition in bankruptcy was filed, and therefore before the trustée 
was vested with the lien which is given to him by the amendment of 
1910 to the Bankruptcy Act, which is now embodied in section 47a 
of that act as amended. Therefore, if the mortgage in this case is 
to be held valid or invalid as determined by the terms of the Georgia 
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law, the court vvould hâve to hold that under the Georgia law the mort-, 
gage was valid, because it was recorded before the pétition in bank- 
ruptcy was filed. 

But the question hère is not one of the vahdity or invahdity of the 
mortgage, but the question is whether the mortgage became a préfér- 
ence or not on account of being withheld from the record until within 
the interdicted period of four months. The Georgia law cited above 
is relevant on this point only as determining whether the mortgage 
was "required" to be recorded by the law or not. If it was required 
to be recorded under the law, and was not recorded until within the 
period of four months before the pétition was filed, and if at that time 
the bankrupt was insolvent, and the mortgage then operated as a 
préférence, and the mortgagee then had reasonable cause to believe 
that the en forcement of the mortgage would effect a préférence, then 
the mortgage would be preferential, and would be voidable by the 
trustée, under section 60b of the Bankruptcy Act as amended, although 
it might be valid under the Georgia statute. The Bankruptcy Act 
controls on this question of "préférence," and, as stated above, the 
Georgia statute is only relevant as determining whether the mortgage 
was "required" to be recorded or not within the meaning of said sec- 
tion 60b. 

[ 5 ] I am of the opinion that, within the meaning of section 60b of the 
Bankruptcy Act, a mortgage in Georgia is "required" to be recorded. 
At the time when the case of Meyer Bros. Drug Co. v. Pipkin Drug 
Co., 136 Fed. 396, 69 C. C. A. 240, was decided by our Circuit Court 
of Appeals, upon which case the récent décision in the case of W. E. 
Martin, Jr., Trustée, v. Commercial National Bank of Maçon, 228 

Fed. 651, C. C. A. , 36 Am. Bankr. Rep. 25, was based, the 

amendment of 1910, now to be found in section 47a of the Bankruptcy 
Act, had not been passed by Congress. But by the amendment of 
1910 a trustée in bankruptcy, "as to ail property in the custody or 
coming into the custody of the bankruptcy court shall be deemed vested 
with ail the rights, remédies and powers of a créditer holding a lien 
by légal or équitable proceedings thereon," and therefore I am per- 
sonally of the opinion that the passage of this amendment bas changed 
the rule in Georgia, and that now under said amendment a mortgage 
is "required" in this state to be recorded, within the meaning of sec- 
tion 60b of the Bankruptcy Act. This seems clearly to be the view 
of the Suprême Court of the United States, as set forth in the opinion 
of the court rendered on March 13, 1916, in the case of Carey v. 
Donohue et al, 240 U. S. 430, 36 Sup. Ct. 386, 60 L. Ed. 726, where 
in deciding a similar question arising under the statutes of the state of 
Ohio, which only required that mortgages in that state should be re- 
corded as against bona fide purchasers, and not as against lienholders, 
the court held as f ollows : 

"As Congress dld not undertalœ in section 60 to hit ail preferential 
transféra (otherwiae valid) merely because they were not disclosed, either 
by record or possession, more than four months before the bankruptcy pro- 
ceeding, the inqulry is simply as to the nature of the requirement of record- 
ing to which Congress referred. The character of the transfer itself, both 
with respect to what should constitute a transfer and its preferential effect. 
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Iiad been earefully defîned. It is plain that the words are not limited to 
cases where recording is required for tlie purpose of giving validity to the 
transaction as between the parties. For that purpose, no amendaient of the 
original act \va,s needed, as in such a case there could be no giving of a préfér- 
ence without recording. But in dealing with a transfer, as deflned, which, 
though valld as between the parties, was one wliich was 'required' to be 
recorded, the référence was necessarlly to a requirement in the interest of 
others who were in the contemplation of Congress in enacting tlie provision. 
The natural, and we thlnk the intended, meaniug was to embrace those cases 
in whlch recording was necessary In order to make the transfer valld as 
against those concerned in the distribution of the Insolvent estate ; that is, 
as against ereditors, includlng those whose position the trustée was entltled 
to take. This gives elïect to the amendaient and interprets it In consonance 
with the spirlt and purpose of the Bankruptcy Act. See Senate Report, No. 
691, Sixty-First Congress (2d Sess.) p. 8. In the présent case, there was no 
requirement of recording in favor of ereditors, elther gênerai ereditors, or 
lien ereditors. The requirement of the applicable law was solely in favor of 
subséquent bona flde purcliasers without notice. Thèse subséquent purchasers 
are entirely outside of the purview of the Bankruptcy Act. The proceeding in 
bankruptcy is not, in any sensé, in their interest, and the trustée does not 
represent them. We can flnd no ground for the conclusion that the clause 
'if by law recording or reglstering thereof is required' had any référence to 
requirements in tlie interest of persons of this description. The llmitaton ol 
the provision to those transfers whlch are 'required' to be recorded under 
the applicable law is not to be taken to be an artiflcial one by which the rights 
of ereditors are made to dépend upon the présence or absence of local re- 
strictions adopted, alio Intuitu, in the interest of others. Rather, as we hâve 
said, we deem the référence to be to requirements of registry or record whlch 
hâve been establlshed for the protection of ereditors — tlie persons interested 
in the bankrupt estate, and in whose behalf, or in whose place, the trustée is 
entltled to act. And where, as In this case, there is no such requirement, and 
the transfer was made more than four months before the fillng of the péti- 
tion in bankruptcy, there can be no recovery under section 60." 

The Suprême Court of the United States, in the above quotation 
from its opinion in the case cited, construes the provision of section 
60 under considération and clearly la3's down the rule that, if the 
transfer (or mortgage) is "required" to be recorded in order to render 
same valid "as against those concerned in the distribution of the in- 
solvent estate — that is, as against ereditors, including those whose posi- 
tion the trustée is entitled to take"— then such instrument is "re- 
quired" to be recorded within the meaning of the Bankruptcy Act. 
Under the provisions of the Georgia Code governing the matter, such 
transfers (or mortgages) are "required" to be recorded in order that 
same should be valid as against ail "liens created or obtained, or pur- 
chases made, prior to the actual record" thereof ; and the trustée 
under the amendment of 1910 is now clothed with the rights, rem- 
édies, and powers of the holder of a lien obtained by légal proceed- 
ings, and therefore, under the rule laid down by the United States 
Suprême Court, I am clearly of the opinion that under the Georgia 
law the mortgage in question was "required" ta be recorded within 
the meaning of section 60b of the Bankruptcy Act. 

The same rule seems to be recognized in the late case of Bailey v. 
Baker Ice Machine Co., 239 U. S. 268, 36 Sup. Gt. 50, 60 U. Ed. 275, 
35 Am. Bankr. Rep. 814, decided by the Suprême Court of the United 
States on November 29, 1915. Référence may also be had to the rea- 
soning of the District Court ol Arkansas in Re T. H. Bunch Com- 
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mission Company, 225 Fed. 243, where, under the statute of Arkansas, 
very similar to the statute of Georgia, governing the record of mort- 
gages, that court held that the mortgage there involved was "required" 
to be recorded within the meaning of section 60b of the Bankruptcy 
Act, in view of the amendment of 1910 to section 47a, which provides 
that trustées shall be vested with ail the rights, remédies, and powers 
of a creditor holding a lien by légal or équitable proceedings, etc. 
See also the case of In re Hunt (D. C.) 139 Fed. 283. 

However, I understand that the case of W. E. Martin, Jr., Trustée, 
V. Commercial National Bank of Maçon, recently decided by our 
Court of Appeals, as above mentioned, is now before the Suprême 
Court of the United States upon certiorari, and therefore it may be 
that the rule laid down by the Circuit Court of Appeals on the sub- 
ject is not final. Had the décision of the Suprême Court of the 
United States in the case of Carey v. Donohue, Trustée, cited above, 
been rendered at the timc, it is possible that the décision of the Court 
of Appeals might hâve been diflierent. The question hère discussed 
is not involved in the motion to dismiss complainant's bill under con- 
sidération, but was argued before me by counsel, and therefore the 
vievi^s expressed above are given in response to such argument, and 
pending the final décision of the question by the Suprême Court of the 
United States. Of course, there is no évidence before the court, and 
therefore the court cannot say, whether, even under the opinion and 
rule above set out, the mortgage in question is a préférence or not. 



CARLISLE V. SJIITH et al. 
(District Court, N. D. Georgia. July 17, 191C.) 

No. 28. 

1. EQUITT i®=3410(7) — FiNDING BY llAS-TER— EfFECT— CONFLICTIXG TESTIMONY. 

There is a presuinption in favor of tlie report of tlie master based on 
conflieting testimony. 

[Ed. Note.— For otlier cases, see Equity, Cent. Dig. §§ 916-919; Dec. 
Dig. ®=j410(7).] 

2. COKTRACTS <@=3l21 — VALIDITT. 

A eontraet whereby an officer of a corporation agreed for compensation 
to asslst others to gain control of the company by buying in the stoclv is 
unenforceable, being in conflict with the duty which he owed the share- 
holders as an ofllcer, and this is so regardless of the purity of his mo- 
tives and his good faith. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 504 ; Dec. Dig. 

®=5l21.] 

3. CosTBACTS <S=3l40 — Illégal Costracts— Effect of. 

An officer of a corporation entered info a contract to assist third per- 
sons to gain control of a company. After the contract was carried out, 
he rendered other services for such persons in connection with the con- 
solidation of that corporation with others. Held, that while no recovery 
could be had under the contract which was illégal, recovery on the quan- 
tum meruit might be had for services rendered thereafter, for they were 
independent of the invalid contract. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 713-721 ; Dec. 
Dig. <S=5l40.] 

^ssPor otlier cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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4. "Work axd Labor <s=>29(2)— REOovEitY— Qttat^tum Mebuit. 

Where a contract for an officer of a corporation to asslst défendants to 
obtain control was Invalld because of his officiai relation, and after dé- 
fendants had obtalned control, the former otHcer rendered services as- 
sisting tlieui in consolidating snch corporation witli others, the limit v.' 
his reeovery for snch services is their value, takins into considération his 
fitness for the work, its nature and his diligence, but the profits recelved 
by défendants cannot be consldered. 

[Kd. Note. — I<'or other cases, see Work and Labor, Cent. Dig. § 57 ; Dec. 
Dig. 0=>29(2).] 

In Equity. Suit by W. A. Carlisle against C. Elmer Smith and 
others. On report of master. Decree in part for complainant. 

See, also, 224 Fed. 231. 

Anderson & Ronntree, of Atlanta, Ga., and W. C. Wright, of New- 
nan, Ga., for plaintiff. 

H. H. Dean, of Gainesville, Ga., and Robt. C. & Philip H. Alston, 
of Atlanta, Ga., for défendants. 

NEWMAN, District Judge. The business of the court is such and 
my time is so occupied with officiai business that I cannot go as ex- 
tensively into the facts and law of this case as perhaps the character 
of the case and the rather extensive argument of counsel and the 
voluminous briefs furnished me would justify. I simply state my 
conclusions briefly but, I trust, so that they may be understood. Thèse 
conclusions are : 

[ 1 ] First : The conclusion of the spécial master that there was no 
agreement between Carlisle and Smith and Ashley by which they en- 
tered into a partnership or "joint adventure," to divide among them 
any profits that might arise frora the reorganization or rehabilitation 
of the North Georgia Electric Company, must be upheld. 

The évidence in the case is sharply conflicting, and the spécial mas- 
ter, after hearing it ail and weighing it, decided favorably to Smith and 
Ashley. Under any rule with référence to the weight to be given a 
master's report I think the court would be required to sustain the 
master in this respect. No attempt is made anywhere to impeach any 
of the witnesses testifying on this subject. x'Vshley and Smith are 
apparently business men of good standing where they live, and Carlisle 
is a man of excellent repute in this state. It is to be hoped that ex- 
pressions hère and there in the many conversations between the par- 
ties were misinterpreted and that ail of them are trying to tell the 
truth about the thing as they understood it. It is hard to believe that 
men like thèse would willfuUy and deliberately swear to a falsehood 
to make money, and I do not think it is necessary to find that they did 
that, nor can I see that any of them willfully testified to anything 
they did not believe to be true at the time. 

Of course the presumption in any case of référence such as this 
is in favor of the master's report, especially where he finds on con- 
flicting testimony. Ail of the exceptions to the findings of the master 
with référence to this, therefore, are overruled. 

[2] Second: I am satisfied that, under the law, with Carlisle's re- 

Ê=>For other cases see same topic & KEÎ-NUMBER in ail Key-Numbered Dlgests & Indexes 
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lation to the North Georgia Electric Company, being most of the time 
during which thèse transactions occurred the président and for a 
short time vice président, and ail the time being officially related in 
some way to the company, a contract betvveen him and other people, 
to do work for and accept compensation from other parties dealing 
with his company, the dealings on behalf of the third parties seeming 
to be antagonistic to the rights of the electric company, would be il- 
légal and nonenforceable. It is claimed hère, as I understand it, that 
what Carlisle did, while he was purchasing the stock of the North 
Georgia Electric Company for other people and for interests repre- 
sented by Smith and Ashley, was really benefiting the stockholders of 
that company because the company was in such a situation at the time 
the dealings were entered into that their stock was valueless, and 
that he really gave them more for their stock than they could hâve 
expected to realize otherwise. Even if this should be true and con- 
ceding it, it is not what really occurred in a transaction like this, where 
an officer of a corporation undertakes to assist parties who are deal- 
ing with the corporation, but it is the principle which controls ; it 
is what the sanctioning of such transactions could lead to and neces- 
sarily in many, if not in most, cases would lead to. That is to say, 
where a person is an officer of a corporation and undertakes to as- 
sist others who are attempting to acquire control of the corporation, 
whether the results are bénéficiai to the stockholders or not, the con- 
sidération is what the resuit of sanctioning such transactions would be. 
In the opinion in McMullen v. Hofïman, 174 U. S. 639, 19 Sup. 
Ct. 839, 43 L. Ed. 1117, the part I am referring to being on page 647 
of 174 U. S-, on page 842 of 19 Sup. Ct., 43 L. Ed. 1117, Mr. Justice 
Peckham says : 

"The question is not wliether in this particular case any memtier of the 
water commlttee did or did not renieuiber the fact that tlie bridge company 
had made a l)id or that such bid had no effect upon his niind. The question 
is not as to the effect a particular act in fact had upon a member of the 
water committee, but wliat is the tendency and character of the agreement 
made between the parties; and that tendency or character is not altered by 
proof on the part of a member of the connnlttee, given several years after- 
wards, that he had no spécial recollection that such a bid had been made." 

In Richardson v. Crandall, 48 N. Y. 348, 362, the court said, as 
quoted by Mr. Justice Peckham in McMullen v. Hoffman : 

"In ail cases where contraets are claimed to be void as against public policy, 
It niatters not that any particular contract is free from any taiut of actual 
fraud, oppression or corruption. The laws looli to the gençral tendency of sucli 
contraets. The vice is in the very nature of the contract, and it is condennied 
as belonging to a class which the law will not tolerate" — cltlng Atcheson v. 
Mallon, 43 N. Y. 147. 

The case of McMullen v. Hoffman was a case in which McMullen 
undertook to recover from Hoffman a share in the profit which Hoff- 
man had made and received on a contract with the city of Portland, 
Or., for the manufacturing and laying of certain pipe in the construc- 
tion of waterworks for the city of Portland. McMullen and Hoffman 
entered into an agreement that they should both bid for the work for 
which the city was receiving bids, and that they should jointly do the 
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work and share the profits or loss. McMullen's conipany bid $50,000 
more for the work than Hoffman's company. The way the bids 
were put in is described by the court in the opinion in this way (174 
U. S. 645, 19 Sup. Ct. 841, 43 L. Ed. 1117): 

"The complainant McMullen, livlng In San Francisco and being a large 
stockliolder in and manager of the San Francisco Bridge Company, came to 
Portland for the purpose of giving his attention to the matter, and if possi- 
ble to make an arrangement with the défendant by which they mlght to- 
gether become bidders for the work. He and the défendant had many inter- 
views before the time of delivering the bids arrived, and they tlually agreed 
that each party should put in separate bids In his own or his flrm liame, or in 
the name of his company, for certain classes of the work, but that they both 
should hâve a common interest in each bid if any were accepted. ïhis com- 
munity of interest was to be kept secret and coucealed from ail persons, in- 
cluding the water comniittee. Each. was to know the amount of the other's 
bid, and ail bids were to be put in only after mutual consultation and agree- 
ment. Bids for the various classes of work were put in as above set forth, 
and among theni the bid for the manufacture and laylng of the pipe, which was 
accepted by the water committee. Ail of them were put in pursuant to thls 
agreement, part of them in the name of HofEman & Bâtes anâ part in the 
name of the San Francisco Bridge Company. Tlie bid in the name of the 
San Francisco Bridge Company for the manufacture of the pipe was nearly 
.^50,000 higher than the amount bid in the name of HofCman & Bâtes, and was 
put in after consultation with and approval by the défendant This last bid 
was put in, as stated by Mr. McMullen in his évidence, as a matter of form 
only, and to keep the name of his company before the public, but it appeared 
on its face to be a bona fide bid. The water committee received the bids in 
ignorance of the existence of this agreement and In the supposition that ail 
the liids which were received were made in good faith, and they ail received 
considération at the hands of the committee. After the computations were 
made by which it appeared that the bid of the défendant was the lowest for 
the manufacture and laying of the pipe, the contraet was awarded him, and 
afterwards that portion of the agreement which had been made between the 
parties to this combination, viz., that relating to the partnership, was reduced 
to writing, and Is set ont." 

It is then stated, in substance, that the effect of the bid of McMul- 
len's company would be to cause the water committee of the city, 
who were considering the bids, to think that that company, bidding 
in good faith, considered the work worth nearly $50,000 more than 
Hoiïman's company had bid, and in this way would deceive the com- 
mittee acting for the city. 

Further along in the opinion the court says, in référence to the 
right to recover in a case like this (174 U. S. 654, 19 Sup. Ct. 845, 
43 L. Ed. 1117): 

"The authorlties from the earliest time lo the présent unanimously hold 
that no court will lend its assistance in any way towards carrylng out the 
terms of an illégal contraet. In case any action is brought in which it is 
necessary to prove the illégal contraet in order to maintain the action, courts 
will not enforce it, nor will they enforce any alleged rights dîrectly sprlnglng 
from such contraet. In cases of this kind the maxim is Potior est conditio 
defendentis." 

The court then cites, considers, and discusses a number of cases 
bearing upon the question of the right of McMullen to recover his 
share of the profits made by Hoffman's company under the contraet 
referred to, among the cases being several which hâve been cited hère 
for the plaintiff. Perhaps the principal one oi thèse cases relied upon 
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by the plaintiff is that of Brooks v. Martin, 2 Wall. (U. S.) 70, 17 
Iv. Ed. 732. The first headnote will show what was decided in that 
case. It is this : 

"After a partnership eontract eonfessedly against public policy has been 
carried out, and money contributed by one of the partners has passed Into oth- 
er fornis — the resuit of the contemplated opération completerl — a partner, in 
wUose hands the profits are, caimot refuse to accouut for and divide them on 
the ground of the illégal character of the original eontract." 

In the opinion in McMullen v. Hoffman, in discussing the case of 
Brooks V. Martin, supra, this is said : 

"There is a différence between the case" before this court and that case, 
"because in the latter case the tact existed that the transactions, in regard to 
whieli the cause of action was based, were not fraudulent, and they related 
in soiue sensé to private matters, vvhile in the case before the court the eutire 
eontract was a fraud and was illégal, and related to a public letting by a 
municipal corporation for work invoh-ing a large amount of money, and in 
which tlie whole municipality was vitally interested. It may be Uifficult to 
base a distinction of prlnciple upon thèse différences. We do not now décide 
whether they exist or not. We simply say that taklng that case into due and 
fair considération, we will not extend its authorlty at ail beyond the facts 
therein stated. We think it should not control the décision of the case now 
before us." 

Concluding this case of McMullen v. Hoffman, the court says: 

"It is impossible to refer to ail the cases cited from the varions state courts 
i-egarding this question. Some of them we should hesitate to follow. The 
cases we hâve commented upon we think give no support for the claim that 
the case now before us forms any excei>tion to the rule which, as we believe, 
clearly embraces it. We must take the whole agreement, and remember that 
the action is between the original parties to it ; that there is no collatéral 
eontract and no new considération and no liabllity of a third party. ïlie 
partnership is but a portion of the whole agreement. 

"We must therefore come back to the proposition that to permit a recovery 
in this case is in substance to enforce an illégal eontract, and one which is il- 
légal because it is against public policy to permit it to stand. The court re- 
fuses to enforce such a eontract and it permits défendant to set up its illegal- 
ity, not out of any regard for the défendant who sets it up, but only on ac- 
count of the public interest. It has been ofteu stated in siniilar cases that 
the défense is a very dishonest one, and it lies ill in the niouth of the de- 
fendant to allège it, and it is only allowed for public considérations and in 
order the better to secure the public against cUshonest transactions. To refuse 
to grant either party to an illégal eontract judicîal aid for the enforeement 
of hls alleged rights under it tends strongly towards reducing the number of 
such transactions to a minimum. The more plainly parties understand that 
when they enter into contracts of this nature they place theniselves outside 
the protection of the law, so far as that protection consists in aiding them to 
enforce such contracts, the less incllned will they be to enter into them. In 
that way the public secures the beneflt of a rigid adhérence to the law." 

This case of McMullen v. Hoffman has been cited in a large num- 
ber of cases and clearly states the law in référence to the right of one 
partner to recover from another the profits of an illégal transaction. 
Vandegrift v. Vandegrift, 226 Pa. 254, 75 Atl. 365, 18 Ann. Cas. 404; 
18 Am. & Eng. Ann. Cas., to which an interesting note is attached; 
Central Trust & Safe Deposit Co. v. Respass, 112 Ky. 606, 66 S. W. 
421, 56 L. R. A. 479, 99 Am. St. Rep. 317, in which latter citation 
there is an extensive note on the question involved hère; Kennedy 
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V. Lonabaugh, 19 Wyo. 352, 117 Pac. 1079, Ann. Cas. 1913E, 133; 
30 Amer. & Eng. Ann. Cas. 133. 

In Rowley's "Modem Law of Partnership," § 175, it ïs said: 

"As shown in the precedirig sections tlie courts generally will not recognize 
a partnership contraet to carry on au illégal business or to conduct a légal 
business in an unlawful nianner, and will not eiiforce its clainis against third 
parties nor conipel an accounting or contribution between the parties." 

It may be conceded that there are contrary authorities, like Brooks 
V. Martin, supra, in which it is held that where the illégal transaction 
is completed one party may recover f rom the other his portion of the 
profits arising from the illégal transaction. The fédéral courts, how- 
ever, must be controlled by the doctrine announced by the Suprême 
Court of the United States and that, I think, is fully stated and must 
be gathered from the décision in McMullen v. Hoffman, supra. I think 
I was inclined to bave the contrary view of the law at the time the 
application for injunction was heard and passed upon in this case, but 
I am satisfied now, after a careful examination of the authorities, that 
if I had such an opinion at that time I was in error about it, and that 
the law is as I hâve endeavored to state it briefly herein. 

It is claimed on behalf of the plaintifif hère, and in reply to this 
légal proposition of the défendants, that Carlisle's work under the 
contraet between Carlisle on the one part and Smith and Ashley on 
the other, by which Smith and Ashley were endeavoring to obtain con- 
trol of the North Georgia Electric Company's stock, being with the 
stockholders of the North Georgia Electric Company and not with the 
Company itself, as I understand their contention, that therefore the con- 
traet is not illégal. I am unable to agrée to this under the facts in 
this case. Carlisle was, as I hâve stated, either président or vice prés- 
ident of this company during the whole time thèse transactions were 
going on, and his agreement with Smith and Ashley, if he had such an 
agreement, was to obtain control of the company by obtaining ail of 
the stock. Therefore the rule as stated above would, it seems to me, 
clearly apply. 

As I hâve stated tha:t it is impossible for me to disagree with the 
master's conclusions under any recognized rule as to the weight to 
be given such conclusions, it may not be very material what the law 
is as to this, but inasmuch as it has been argued hère that it has an 
important bearing upon this case, I hâve stated my conclusions about it. 

[3] Third: After the agreement of June 3, 1909, was signed by the 
stockholders of the North Georgia Electric Company and the Etowah 
Power Company, by which they agreed to receive stock of the new 
company in certain proportions for their old stock, Carlisle had com- 
pleted the work which he did for Smith and Ashley for which it is 
clear, I think, that no recovery can be had by him, either based upon 
the express agreement which he says existed or on quantum meruit. 
And the question which has given me more trouble than any other 
is whether Carlisle can recover for work he did in furthering the in- 
terests of Smith and Ashley, mainly in obtaining property rights and 
in gênerai work for them in connection with the bringing together of 
the properties which went into the corporations of the Georgia Power 
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Company and the Atlanta Power Company, from which corporations 
the profits made by Smith and Ashley came. That Carlisle did much 
work for Smith and Ashley which was of great benefit to them and 
aided them in carrying out their plans for the organization of thèse 
new corporations and in getting together the properties which they 
acquired is beyond question. And unless he is debarred from such re- 
covery because such work was done under what has been held to be 
an illégal agreement with Smith and Ashley, he would, it seems to 
me, be entitled to recover the value of bis services after his work un- 
der the illégal agreement was ail completed. I understand the rule 
laid down in ail the cases on the subject of the right to a recovery in a 
case like this that the test is whether it is necessary to invoke the 
illégal agreement as the basis of such recovery. In this case, for the 
work done by Carlisle after July 1, 1909, I think he may recover with- 
out setting up the alleged agreement with Smith and Ashley. Clearly 
from the correspondence in évidence hère they called on him repeat- 
edly and continually, after the agreement of June 3, 1909, had been 
perfected, to do much work in obtaining property and water rights 
for their benefit. On June 18, 1909, CarHsle wrote to C. Elmer Smith 
that he had over 65 per cent, of the North Georgia Electric Company 
and Etowah Power Company stock subscribed to the agreement. It 
seems entirely probable, therefore (while I hâve been unable to find 
anything which shows the date exactly), that this subscription was 
practically completed by July 1, 1909. After that the correspondence 
shows that Smith and Ashley were continually calling on Carlisle and 
Carlisle was continually making reports to them of what he was doing 
about obtaining property which was necessary for water rights for 
the development of the properties already obtained and new properties 
which might be developed if it was thought necessary. And ail of this 
correspondence shows, I think, that they called upon him in such way 
as to indicate that he was considered to be in their service and employ 
and that they had the right to call upon him for his services in con- 
nection with the work he was doing. 

I am not jjverlooking the f act that the new stock given for the old 
stock was not actually delivered until long after July 1, 1909, but I 
do not see that that makes any différence because ail of Carlisle's work 
in obtaining the assent of the stockholders to this arrangement was 
completed, as I hâve stated, about the middle of 1909, probably by 
July Ist. 

It is almost impossible to go over ail the correspondence between 
Smith and Ashley on the one side and Carlisle on the other in référence 
to what he was to do in acquiring property, etc. The first letter I find 
after July Ist is dated July 6, 1909, from Ashley to Carlisle, in which 
he was writing him in référence to the Moss agreement, which was 
connected with the purchase of property at Tallulah Falls. The next 
is from Smith to Carlisle, of July 7, 1909, with référence to acquiring 
some rights from the Southern Railway. In this letter Smith refers 
to the signing of the new agreement, evidently by the stockholders, 
and it would appear that at that time, so far as Smith knew, the sign- 
ing was not completed. On July 12, 1909, Smith is still writing to 
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Carlisie about Tallulah Falls and Southern Railway matters, and 
asks him again when the stockholders' agreement will be in shape to 
turn over to him. On August 16th, Smith writes Carlisie with référ- 
ence to some interests at Buford, and about certain Looper properties. 
Letter from Smith to Carlisie August 23, 1909, in référence again to 
the Moss option at Tallulah Falls. On August 24th, another letter 
from Smith to Carhsle with référence to the Moss property. A letter 
from Ashley to Carlisie on October 16, 1909, with référence to a 
certain underwriting agreement. Letter of December 2d, from Ash- 
ley to Carlisie, in référence to some transaction with a Mr. Buîst. In 
that, among other things, Mr. Ashley says : "I suggest tliat you take 
the matter up with Mr. Buist at once," etc. Letter from Mr. Smith 
to Carlisie, dated December 16, 1909, in référence to some dealings 
with a Miss White and her attorney, which I understand to be with 
référence to some Tallulah Falls property. In this letter Mr. Smith 
uses the expression : "In the meantime I trust, however, you will not 
leave this White matter rest." Letter from Smith to Carlisie of De- 
cember 20, 1909, in référence mainly to arrangements for the purchase 
of the properties of Miss White and Mrs. Cartledge, also referring to 
the Moss property, and an expression in that letter is : "Whatever 
you do, try to get the pajanents strung out as far as possible," etc. 
Letter from Ashley to Carlisie of December 21, 1909, with référence 
to some meeting with Miss White and Mr. Buist, at Tallulah Falls on 
the 27th. In that Mr. Ashley uses the expression ; "Mr. Smith bas 
instructed you with référence to thèse negotiations and I will write 
him today informing him of your meeting and asking him to give 
you further instructions." Letter from Smith to Carlisie of Decem- 
ber 23, 1909, in which he mentions several negotiations which they 
were carrying on, mainly, I believe, with référence to Tallulah Falls 
properties. In this letter are a number of instructions by Smith to 
Carlisie. A letter of February 2, 1910, from Ashley to Carlisie rela- 
tive to some negotiations with the city council of Gainesville. Letter 
from Ashley to Carlisie of February 18, 1910, about some rights of 
way along the Louisville & Nashville and the Central of Georgia rail- 
roads. 

Thèse letters continue ail through. 1910, and to ail of them there 
were replies from Carlisie and some letters from Carlisie which were 
answered by Smith and Ashley. They show conclusively that Carlisie 
was doing work for Smith and Ashley at their instance and request. 
The character of the requésts and often of instructions and express 
directions, and the apparent acquiescence by Carlisie in ail thèse sug- 
gestions and instructions is such that they seem to be unquestionably 
the basis for an implied assumpsit; that is, an intention on the part of 
Smith and Ashley and expectation on the part of Carlisie that he 
would be paid for this work. 

I do not think there is anything in this case which authorizes a 
recovery by Carlisie of a part of the profits made by Smith and Ashley 
in this matter as such. That is to say, he claims in his suit, as I 
hâve stated, that there was a partnership or joint adyenture between 
himself on the one hand and Smith and Ashley on the other, for an 
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interest in the profits of the enterprise. This, as I hâve stated, he 
cannot recover, because I think the finding of the master on that 
subject must be sustained, and for the further reason that any such 
contract, even if made, would, in my opinion, be illégal. 

So the matter cornes in my mind to this: That after the agree- 
ment which Carlisle could not hâve legally made as an officer of the 
North Georgia Electric Company (and, which I hâve not mentioned, 
also an officer of the Etowah Power Company), for obtaining control 
of the North Georgia Electric Company and the Etowah Power Com- 
pany for another company, was ended and complète, Carlisle did work 
for them as to which, from the correspondence and the transactions, 
and ail the facts surrounding the matter, an implied assumpsit must be 
raised in favor of Carlisle; that is, an implied promise on the part of 
Smith and Ashiey to pay him for his services. 

[4] I think the extent of any such recovery must be what Carlisle's 
services were worth, considering his ability, his especial fitness for the 
work in which he was engagea, his familiarity with the matters in- 
trusted to him, and the diligence and earnestness with which he pur- 
sued them, as well as his success therein. I do not think his recovery 
is to be judged by the large profits said to hâve been realized by 
Smith and Ashiey, after Moore and Stevenson came into the matter 
and after the enterprise assumed a much larger shape than any one 
could hâve contemplated at the time the most of the work by Carlisle 
was being donc. Smith and Ashiey had put themselves in such ad- 
vantageous position, by furnishing money and acquiring properties, 
and putting themselves in such relation to properties, as enabled them 
to receive very large returns in the way of profits therefrom. 

Carlisle must, as I hâve stated, stand upon the value of his services, 
and that value must be found in a proper way. The amount to which 
he is entitled should be ascertained by a référence of the same to a 
master, or, if it is préférable to the parties, by the court, after hearing 
from counsel. 

Mr. Carlisle has received, as the record shows, $100,000 in the com- 
mon stock of the Georgia Railway & Power Company from Mr. 
Moore, and he could only hâve received this as due him for services in 
this matter, otherwise it would be the mère purchase of his agreement 
not to interfère with the consolidation with the Georgia Railway & 
Power Company. This latter he will hardly insist upon, and the value 
of this stock must be considered in determining the amount to which 
he is entitled. No recovery can be had for anything done after Janu- 
ary 1, 1911, at which time Carlisle's employment by the Northern Con- 
tracting Company began at a salary of $5,000 per annum, as shown 
by the record. 
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THE LOUISK RUGGE et al. 

(District Court, D. New Jersey. June 21, 1916.) 

No. 1501. 

1. Navigable Waters ©=»20(8) — ïowage iS=:j11(7)^Bbidges— Injurt to Tow 

FBOM Opération of Draw — Négligence of Tbnder. 

A tug with a mast aud derrick lishter In tow close astern, passing up 
the Passaic river at night, signaled for the opening of tlie draw of a 
temporary bridge, and when doser stopped and agaln signaled. It was 
not customary to glve anj', response signal from the bridge other than 
the ralslng of the draAV wliich was Indicated by the llghts. The tug, 
seehig the llghts rlse, proceeded, but the top of the llghter's mast struck 
the draw, whlch had been stopped before reachlng Its fuU helght, the 
mast was broken, and the vessel otherwlse injured. Held, tliat the tug 
was not in fault, but that the collision was due solely to the négligence 
of those in charge of the draw In falllng to ralse it to full height. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. § 96 ; 
Dec. Dlg. ®=320(8) ; Towage, Cent. Dlg. § 19 ; Dec. Dlg. «§=11(7).] 

2. Towage <S=»11(7) — Drawbridqbs — Dxjty of Tug. 

It is not the duty of the master of a tug wlth a tow. In passing up a 
river across whlch tliere are a number of bridges, to examine every draw 
to see that it lias been fully and sufflclently operated, but, haviiig glven 
the usual customary signal, he has the rlght to assume, unless otherwlse 
warned by signal, that the draw wlU be seasonably opened by those whose 
duty it Is to operate it. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. § 19; Dec. Dlg. 
(S=>11(7).] 

3. Masteb and Servant <S=>301(4) — Liability for Négligence of Servant — ■ 

Servant Hibed to Anotiier. 

A contracter for. replacing a public drawbrldge across a navlgahle 
river, owned jolntly by the counties lying on elther slde, was requlred by 
Its contract to maintain and operate a temporary bridge wliUe the new 
bridge was belng buUt and to assume ail respouslblllty for the safety 
of the public and for accidents of any kind in its opération. Durlng the 
opération of such temporary bridge a vessel was injured In passing 
through the draw through the négligence of those charged wlth its opér- 
ation. Thèse were employés of the two counties who had prevlously 
operated the draw of the old bridge, and who were retalned and pald by 
the counties, but with funds suppUed by the contracter. Helâ>, that. In 
the absence of proof of any agreement by the counties to assume charge 
of the opération of the temporary bridge, contrary to the terins of the 
contract, such employés were, whlle so worklng, servants of the con- 
tractor for whose négligence it was responslble. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1213, 
1214; Dec. Dlg. <®=>301(4).] 

4. Admiralty <®3=>79 — Dismissal — Insufficiency of Evidence; 

Mère Insufflciency of the évidence, taken In support of a libel in ad- 
miralty, Is not ground for dismissal of the suit if the évidence in support 
of the answer supplies the deflciency. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dlg. §§ 592-594; 
Dec. Dlg. <g=79.] 

5. Navigable Waters ©=20(4) — Beidges — Temporary Structure by Build- 

ing Contbactor — Liability fob Négligent Opération. 

A prlvate corporation, contracting wlth public authorltles for the 
building of a bridge across a navigable stream, niay erect and maintain 
a temporary bridge, provided due care Is taken not to Impede na.vigatlon, 

<S=5Î"or other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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and it cannot shiffc the responslbllity for a violation of such duty upoa 
the ijublic authorities on the ground that their duty to Ueep the water- 
way clear for navigation cannot be delegated. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 86-89 ; 
Dec. Dig. (S=j20(4).] 

In Admiralty. Suit by the Clyde Steamship Company against the 
Louise Rugge, the Board of Chosen Freeholders of tlîe County of Es- 
sex, the Board of Chosen Freeholders of the County of Hudson, and 
the Snare & Triest Company. Decree for libelant against the Snare & 
Triest Company. 

Burlingham, Montgomery & Beecher, of New York City, for libelant. 

Park & Mattison, of New York City, for The Louise Rugge. 

Herbert R. Taylor, for Board of Chosen Freeholders of Essex 
County. 

James J. Murphy, of Jersey City, N. J., for Board of Chosen Free- 
holders of Hudson County. 

Hitchings & Burdick, of New York City, for Snare & Triest Co. 

ORR, District Judge. The libelant seeks to recover damages for 
injuries to a lighter, The Boston, which was owned by it at the time 
of the collision, was in tow by the Louise Rugge at that time, and was 
injured by its mast coming in contact with the draw of a temporary 
bridge, which had been erected by the Snare & Triest Company upon 
the Passaic river for the chosen freeholders of Essex and Hudson 
counties, respectively. 

The bridge was of the ordinary bascule type, and was intended to be 
used, and was used, during the érection of a bridge intended to be 
permanent, and to connect Bridge street in the city of Newark with 
Harrison avenue in the town of Harrison. A written contract between 
the Snare & Triest Company and the chosen freeholders of the re- 
spective counties, acting through a joint committee, provided for the 
érection of both a temporary bridge and a permanent bridge, and by 
its terms required the Snare & Triest Company to operate the tem- 
porary bridge and to be responsible for accident, as appears by the 
f oUowing provision in said contract : 

"The temporary bridge is to be operated and kept in first-class serviceable 
condition and repair by the contracter during the ijrogress of the entire work, 
and to the satisfaction of the engineers in charge. The contracter must as- 
sume ail responslbllity for the safety of the travellng public and will be sole- 
ly responsible for accidents of any kind that may occur during the continuauce 
of this work." 

The Boston, a hand-winch mast and derrick lighter, without power 
of its own, square at each end, was proceeding up the Passaic river 
with a load of lumber in tow of the steam tug at about 9 o'clock on 
the night of August 14, 1912. Its mast, which was 60 feet high, 
struck the draw span of the temporary bridge about 1 foot from the 
top of the mast. This caused the mast to fall, and caused such other 
injuries to the lighter that a new mast, deck planks, and other repairs 
were required to be made. The boat was out of service, while the 
repairs were being made, 12 days, excluding one Sunday. The repairs, 
234 F.— 49 
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dockage, towing, and demurrage make the aggregate of défendants' 
damages $826.25. Indeed the amount of the damage was not seriously 
contested. It is plain at the outstart that the libelant is entitled to re- 
cover daniages from some one, but in ascertaining who may be re- 
sponsible varions questions must be considered. 

[1,2] Naturally, because the Boston was compelled to go where the 
tug took it, the first question which arises is whether the Louise Rugge 
and its owners should be held responsible. The tug and tow proceed- 
ing from the bay up the Passaic river were required to pass through 
a number of bridges. The night was clear yet dark, but lights and 
objects were visible. The tide was very nearly flood, and there was 
little, if any, wind. The draw span had lights to mark its position 
when open, and thèse lights were clearly visible, and were seen by 
those upon the tug. The tug and tow each had proper lights showing 
at the time of the accident. The Boston was being towed stern first 
by short lines from the tug's stern to each corner of the end of the 
lighter, and the distance between the tug and the tow was in the neigli- 
borhood of 10 or 12 feet. The tow readily foUowed the tug, and at 
the time of the collision had not touched or dangerously approached 
either side of the draw. While passing through the Center street draw 
about 2,000 feet down stream from the temporary bridge, the tug gave 
the proper signais and reduced her speed, and when about 1,500 feet 
from the temporary bridge the tug again signaled and stopped its en- 
gines and waited. A few minutes later the draw of the temporary 
bridge was seen to open, and the lights were seen to rise. The tug 
thereupon proceeded at slow speed and passed through the draw. The 
bridge at no time gave a signal to come ahead. It is also a fact which 
must be found from the évidence that those in charge of the temporary 
bridge did not give any signal to vessels intending to pass through 
the draw to come ahead other than to raise the draw span. Before 
the tug and tow went through the draw, those in charge of the draw 
span stopped their work, and when the mast and the draw span came 
in contact, those in charge of the draw span began again to raise it, 
and, so far as appears, for the first time raised it to its full height. 
When the draw span was raised to its full height the amount of over- 
hand upon the channel would be 9 feet. The light on the end of the 
draw span, even if raised to its full height, would still be over the 
water. Therefore there was no duty upon those in charge of the tug 
to wait before proceeding through the draw until the light on the draw 
span had ceased to be over the water. That the change of the draw 
from its position when the mast came in contact with it would hâve to 
be slight to give clearance is shown by the fact that the 60-foot mast 
was struck at only about a foot from the top. Moreover, as the draw 
span had stopped in its rise; before the tug and tow proceeded, the 
captain of the tug was justified by reason of that fact, as well as by his 
observation of the light on the draw, in proceeding. It is not the 
duty of the captain of a tug in charge of a tow, in passing up a river 
across which there are a number of bridges, to examine every draw to 
see that the same has been f ully and sufficiently operated by those 
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whose duty it îs to operate the same. In City of Chicago v. Mullen 
et al., 116 Fed. 292, 54 C. C. A. 94, it is suggested by Judge Jenkins, 
in delivering the opinion of the Court of Appeals of the Seventh Cir- 
cuit, that common sensé does not demand — 

"tliat vessels navigating the river sliall heave to at each of the numerous 
bridges that span the river, and critically examine whether the bridge bas 
been swung and whether it bas been locked." 

Nor is it required to delay proceeding until it receive some spécial 
signal from those in charge of the bridge to proceed. The usual cus- 
tomary signal is ail that is required; and, if the only signal to pro- 
ceed is the raising of the draw, the^captain of the tug cannot be deemed 
négligent if he proceeded, although those in charge of the draw be 
required by law to give some other signal. It is the duty of those in 
charge of a draw to ôbviate any unnecessary delay to passing vessels. 
Central Railroad Company of New Jersey v. Pennsylvania Railroad 
Company, 59 Fed. 192, 8 C. C. A. 86. In the opinion of the case last 
cited there is a suggestion that those in charge of the tug had a right 
to suppose "that the draw would be opened seasonably to permit the 
tug and her tow to pass." There seems to be no doubt of the law as 
stated in Clément v. Metropolitan West Side EL Ry. Co., 123 Fed. 
271-273, 59 C. C. A. 289, 291, in relation to bridges across navigable 
streams : 

"If for any reason the bridge eannot be opened. proper signalis shonld be 
given to that efCect, siich as will warn the approaching vesscl in time to 
heave to. A vessel, havlng given propçr signal to open the bridge and pru- 
dently proceeding under sîow speed, has, in the absence of proper warning, 
the right to assume that the bridge will be timely opeued for i)assfige. She 
* * * niay carefuUy proceed at slow speed upon the assumption that the 
bridge will open in response to tlie signal, and may so proceed until such 
time as it appears by proper warning, or in reasoiiable view of the situation, 
that the bridge will not be opened." 

Under ail the circumstances and in the light of the testimony viewed 
in every aspect, this court cannot find that there was any négligence 
on the part of those in charge of the steam tug which would make 
her or her owners responsible in this case. 

[3] It is plain from the facts hereinbefore found and the law as 
stated that those in charge of the bridge must hâve been guilty of 
négligence. Hère it is proper to observe that no one of those who 
were in charge of the bridge on the night of the collision was called 
as a witness on behalf of any of the respondents. The évidence shows 
that there were three shifts of three men each during each 24 hours 
while this temporary bridge was in opération. No attempt has been 
made to account for the failure to call any one of the three men 
composing the shift on duty on the night of the collision. An infer- 
ence, therefore, must be drawn that, had they been called, their évi- 
dence would hâve been unfavorable either to the contracter who had 
undertaken to operate the bridge or to the joint committee of the 
chosen freeholders of the respective counties to whom the contractor 
had obligated himself to maintain and operate the bridge. The évi- 
dence discloses that the men employed in the opération of the bridge 
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were men wlio had been employed by the freeholders of the respec- 
tive counties in the opération of the former bridge which the new con- 
struction was to supplant, and that the contracter furnished to the 
freeholders of said respective counties certain sums of raoney to be 
Uised by such freeholders in paying the wages of the men actually op- 
erating the temporary bridge. The évidence does not disclose that 
there was any written contract with respect to the employment of 
thèse men, or that there was any modification or amendment to the 
original contract entered into for the construction of both the tem- 
porary and the permanent bridges. The contracter insists that the 
men were employés of the joint committee of the chosen freeholders 
of the respective counties, while the chosen freeholders of the re- 
spective counties insist that the men were employés of the contracter. 
The contracter bases its contention upon the f act that the men in charge 
of the bridge did not receive their wages f rem it, but from the chosen 
freeholders, and that they were neither hired nor discharged by the 
contracter. 

The court is not satisfied that any arrangement was made between 
the contracter and the boards of chosen freeholders ef either ceunty 
whereby the duty imposed upon the contracter to operate the tem- 
porary bridge and to assume responsibility fer accidents was in any 
way diminished. The rétention of thèse formerly employed in the 
opération of the bridge to be supplanted by the new structure weuld 
probably be ef some advantage te both parties. Ail the testimeny 
upon this point warrants the inference that this is a case where the 
servants of one party are hired or leaned to another. The law is, 
in such a case, that they become the servants ef the latter for the 
time being. In Atlantic Transport Ce. v. Coneys, 82 Fed. 177, 28 
C. C. A. 388, Judge Shipman, delivering the décision of the Court 
of Appeals of the Second Circuit, uses this language : 

"The tendency of modem décisions is not to regard as essential or control- 
llng ttie mère ineidentals of tlie contract, sucli as the mode and mauner of 
payment, * * * or whether the owner can discharge the subordinate 
worknien, and not to regard as essential, or an absolute test, so mucli what 
the owner actually did when the worlv was being done, as what he had a 
right to do," 

In 2 Cooley on Torts, star page 624, there is this language: 

"If the servants of a man are sent to work upon the property or the preni- 
ises of another, they will become the servants of the latter It tliey work uu- 
der liis direction or control ; otherwise not ; and, where the servants of one 
person are hired or loaned to another, they become the servants of the latter 
for the time being." 

In the case at bar, the Snare & Triest Company stood in the re- 
lation of an owner of the bridge which it had agreed to build and 
operate until the completien of the permanent bridge. It borrowed 
or hired, as the case may be, men in the empley of the boards of 
chosen freeholders. It was not bound te retain them if they neglected 
their duty. They were under its control. It cannet shift the re- 
sponsibility fer their négligent acts upon the boards of chosen free- 
holders of the respective counties, or either of them. The conclu- 
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sion is therefore reached that the respondent the Snare & Triest 
Company is alone ansvverable to the libelant for the injuries to the 
Boston as the resuit of the collision. 

[4, 5] A motion to dismiss the libel was made on behalf of the 
Snare & Triest Company, both at the close of the argument on be- 
half of the libelant and at the end of the hearing. This motion was 
based upon two reasons : First, that the évidence taken on the part 
of the libelant did not disclose négligence on the part of the Snare 
& Triest Company; and, second, because there was an inhérent duty 
upon the boards of chosen freeholders of the respective counties to 
keep the waterways clear for navigation, and that such duty could 
not be delegated to a private person or corporation. The court re- 
fused to dismiss the libel because both reasons upon which the mo- 
tion rested appeared to be unsound. With respect to the first, the 
entire testimony was taken by a commissioner appointed by the court, 
and the entire testimony was considered to be before the court from 
the beginning to the end of the argument of the- case. The testimony 
as a whole clearly discloses liability on the part of the Snare & Triest 
Company. The mère insufficiency of the évidence, taken in support 
of the averments of a libel in admiralty or of a bill in equity, has 
never been ground for the dismissal of the suit if the évidence in 
support of the answer supplies a deficiency which may exist in the 
évidence offered by the opposite party. With respect to the second, 
there seems to be abundant authority that private persons and corpo- 
rations may temporarily, if not permanently, erect and maintain 
bridges across navigable streams, provided due care is taken not to 
impede navigation. It is not possible for such person, maintaining 
a private structure and violating bis duty to navigators to shift re- 
sponsibility for such breach of duty upon the governing bodies by 
whose act or sufferance such bridge is maintained. 

There having been serions doubt as to who was the party re- 
sponsible for the collision, the joinder of the respondents in this case 
was not improper. It therefore follows that the libelant should not 
be answerable for any of the costs. It also follows that those in 
charge of the steam tug Rugge were not in f ault, and that the respec- 
tive boards of chosen freeholders of the respective counties were free 
from fault, and therefore should not be made to pay the costs, but 
rather to recover them. Therefore the court, under ail the circum- 
stances, is of the opinion that the hbelant recover of the respondent 
the Snare & Triest Company the sum of $826.25, with interest to be 
added from March 1, 1913, and that costs be taxed against the Snare 
& Triest Company, and that the libel should be dismissed as to the 
Ivouise Rugge, with costs to be taxed against the Snare & Triest Com- 
pany, and, further, that the libel should be dismissed as to the board 
of chosen freeholders of the county of Essex and the board of chosen 
freeholders of the county of Hudson, with costs to be taxed against 
the Snare & Triest Company. 

Let a deci-ee be drawn. 
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WRIGHT & COBB LIGIITEKAGE CO. v. SNAE.E & TRIEST 00. et al. 

(District Court, D. New Jersey. June 23, 1916.) 

Navigable Waters <Si»20(7) — Bridges — Injury feom Opekation of Draw — 
Négligence ok Tekdee. 

The steam ligliter Pioneer, passing up tlie Passaie river, sigualed for 
tlie opening of tlie draw of a temporary bridge operated by a contra,ctor 
while building a new permanent bridge. The draw svvung open, and the 
Pioneer proceeded, but, when part way through, tlie draw began to close, 
and struck and injured the vessel. In fact the draw was opened to per- 
mit the passing of a down-bound vessel through the other channel, and 
those in charge did not observe the Pioneer. Held, that the injury was 
due solely to their négligence, and that the contractor, wliicli was re- 
quired by its contract to malntain and operate the temporary bridge and 
to assume ail responsibllity for the safety of the public and for accidents 
of any kind, was liable therefor. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 92-95, 
97 ; Dec. Dig. <S=>20(7).] 

In Admirait}'. Suit by the Wright &.Cobb Lighterage Company, own- 
er of the steam hghter Pioneer, against the Snare & Triest Company, 
the Board of Chosen Freeholders of the County of Hudson, and the 
Board of Chosen Freeholders of the County of Essex. Decree for 
libelant against the Snare & Triest Company. 

Foley & Martin, of New York City, for libelant. 

Herbert R. Taylor, for Board of Chosen Freeholders of Essex 
County. 

James J. Murphy, of Jersey City, N. J., for Board of Chosen Free- 
holders of Hudson County. 

Hitchings & Burdick, of New York City, for Snare & Triest Ce. 

ORR, District Judge. The libelant, which is a corporation of the 
State of New York, was the owner of the steam lighter Pioneer, which 
came into collision with the draw span of a temporary bridge on the 
Passaie river on the 24th day of November, 1911. 

On one side of the river is the county of Fludson and on the other 
side is the county of Essex, in the state of New Jersey. The board of 
chosen freeholders of each county jointly had maintained a bridge, 
commonly known as the "Plank Road Bridge" across said river, at 
or near the city of Newark. It being deemed advisable by the re- 
spective boards that a new bridge sliould be constructed in place of 
the old one, a contract was entered into on December 14, 1909, by a 
joint committee of the respective boards, with the Snare & Triest Com- 
pany, whereby the latter undertook to remove the old bridge and con- 
struct a new permanent bridge in place thereof, and to build a tem- 
porary bridge for use during the construction of a permanent bridge. 

It is unnecessary to refer in détail to the many terms of the con- 
tract, as two provisions alone which relate to the temporary bridge 
hâve to do with this case. They are as f ollows : 

"A temporary bridge for the use of team and trolley trafflc wlll be con- 
structed across the Passaie river and terminating as shown on the plans. It 
will consist of a pile trestle with stcel draw span and embanked roadway, to 

(grzoFor other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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be used durlng the dismantling of the présent bridge and thç construction of 
the new bridge. 

"It is to be operated and Icept In first-class sen'iceable condition and repalr 
by tlie coutraetor during tlie progress of tlie entlre worlî, and to the satisfac- 
tion of the engiueers in charge. The contracter nuist assume ail responsibili- 
ty for the safety of the traveling public and vvill be solely responslble for 
accidents of any kind that may occur during the continuance of this work." 

The Steel draw span upon the temporary bridge had been in use for 
a considérable time before the collision. The Pioneer, for some time 
prior to the collision had made about two trips par day from New York 
to Newark, passing by the temporary bridge. The bridge was a swing- 
ing drawbridge, controlled by electric power and operated by an en- 
gineer at the center, where it rested upon a pier in the center of the 
river. When the draw was closed, both channels were covered by the 
bridge. When the draw was open, both channels were clear of the 
bridge. The bridge in question was one of a number of bridges across 
the river. 

The Pioneer, which is 140 feet long and 34-foot beam on the outside, 
blew the customary signal for the draw to open when, perhaps, three- 
cjuarters of a mile away. The bridge swung open. The Pioneer pro- 
ceeded with due care up the river, taking the right-hand channel, but 
when opposite the center of the draw, the bridge began to close, and 
the end of the bridge to the south overtook and struck the house upon 
the Pioneer, and injured the same and other parts of the vessel. Those 
in charge of the bridge had opened the draw to permit the passage of 
a vessel down the river, which took the channel other than that taken 
by the Pioneer, and as that boat passed down the river in that channel, 
those operating the bridge started to close the draw without observing 
that there was any vessel in the other channel. Those in charge were 
not accustomed to give any signal to vessels passing up and down the 
river other than to open the draw. 

It is unnecessary to consider what was donc by those in charge of 
the Pioneer when they observed that the draw was about to close. lî 
was then too late to avoid collision. The fact that the permanent 
bridge was approaching completion and lay directly down the river 
a few feet from the temporary bridge, thus perhaps interfering with 
the view of those in charge of the latter, does not excuse those in 
charge of the bridge from observing vvhether any vessels had accept- 
ed the invitation of the open draw and were in danger of being injured 
if the draw were closed. Those in charge of the draw were négligent, 
and as a resuit of their négligence the injuries happened. 

As between the respondents, the liability must be placed upon the 
Snare & Triest Company. The contract had not been fully performed, 
and the duty of the contractor as specified in the contract had not 
ceased. It is true those operating the bridge were on the pay rolls 
of the respective boards of chosen freeholders, but they were paid 
out of moneys contributed whoUy or in part, at least, by the contrac- 
tor. Such arrangement was not intended to diminish the duty placed 
upon the contractor under the terms of the contract. Indeed the re- 
lation is exactly similar to the relation which existed between the same 
parties and which was under considération in Clyde Steamship Com- 
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pany v. Snare & Triest Company et al., in an opinion handed down 
herewith. For the reasons therein expressed, the Snare & Triest Com- 
pany must be held answerable for the damages sustained by the libel- 
ant. 

The amount of the damages has not been seriously disputed. They 
include items paid for repairs, two days' demurrage, survey fées, and 
an item of merchandise carried as fréight, and which was knocked 
overboard when the house was struck by the drawbridge. The ex- 
penses were proper and reasonable, and the libelant should receive 
the amount thereof, to wit, $620.71, to which interest should be added 
from the 29th day of December, 1911, as damages, with costs to be 
taxed against the Snare & Triest Company. 

The joinder of the respondents was proper because of the uncertain- 
ty as to who should be held responsible. Inasmuch as ail the parties were 
before the court, the court will ascertain, not only the rights of the 
libelant, but also the relative rights and obligations of the respondent. 
The libel should be dismissed as to the board of chosen freeholders of 
the county of Essex and the board of chosen freeholders of the coun- 
ty of Hudson, with costs to be taxed against the Snare & Triest Com- 
pany. 

Let a decree be drawn. 



In re McCEACKBN. 

(District Court, S. D. Callfornia, S. D. July S, 19ie.) 

No. 2035. 

1. Bankruptcy ©=3288(1) — Power op Référée— Small Value of Propertt. 

That the value of real property in controversy was small wlll not 
warrant the référée in summarily determining the title tliereto ; the niat- 
ter being one as to which a plenary suit should be instituted. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 447; Dec. 
Dlg. <®=5288(1).] 

2. Bankruptcy <©=»288(1) — Summary Jurisdiction— Possession. 

Where a bankrupt had contracted for the sale of land on installments, 
and the purchaser wa.s in possession, the purchaser cannot be deemed 
merely an occupant, and the trustée to be in constructive possession, so 
that the référée may summarily détermine the title to the property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
Dig. i®=3288(l).] 

3. Bankruptcy <ê=>288(1) — Jurisdiction— Summary Jurisdiction— "Adverse 

Claimant." 

A vendor having sold land under an installment contract, and the pur- 
chaser having gone into possession, the former became bankrupt. Tlie 
purchaser paid ail the installments up to the vendor's adjudication in 
bankruptcy, and thereafter, it appearing that the vendor had mortgaged 
the premises for a greater sum than was agreed upon, refused to make 
further payments ; the trustée demanding that the entire indebtedness 
be at once diseharged. Held, that as the purchaser was in possession, 
asserting equities under his contract, his rights could not be determiued 
in a summary proceeding before the référée, but recourse must be had 
to a plenary suit; the purchaser being an "adverse claimant," within 
Bankr. Act July 1, 1898, c. 541, § 23, 30 Stat. 552, provlding for plenarv 
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Bults to adjudieate controversies which had been tietweeu bankrupts and 
adverse clalmants. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
. Dlg. ®=»288(1). 

For other définitions, see Words and Phrases, Second Séries, Adverse 
Claimant.] 

In Bankruptcy. In the matter of the bankruptcy of W. B. Mc- 
Cracken. Pétition by one Albrecht for a review of the order and 
judgment of the référée. Order and judgment set aside, with direc- 
tions. 

In the above bankruptcy proceeding the trustée on December 24, 1915, filed 
a pétition wlth the référée, asking for an order to show cause wliy a cer- 
tain contract of sale of real estate, entered into between the bankrupt, as 
vendor, and one Albrecht, as vendee, should uot be surrendeied into court, 
canceled, and annulled, and the possession of the premises therein described 
be surrendered to the said trustée, and also to show cause why the said ven- 
dee should not pay into court the sum of $160, being the reasonable rental 
value of the premises referred to in the contract of sale mentioned in said 
pétition. The pétition further asks that, upon the hearing of the order to 
show cause, the court (the référée) should make an order decreeing that the 
trustée was the owner and entitled to the possession of the premises in ques- 
tion, that the said Albrecht has no right, title or interest to any part thereof, 
and also that he pay the said sum of $160, the rental value of the prem- 
ises, and that petitioner hâve such other and further i-elief as may seem 
just to the court. 

The facts alleged in the pétition, and upon which the above-nientioned re- 
lief was prayed for, were briefly: That in April, 1914, the bankrupt had en- 
tered into a written contract of purchase and sale with the said Albrecht, by 
the terms of which tlie bankrupt agreed to sell and Albrecht agreed to buy 
certain real property for a certain stipulated priée, $1,750, payable $100 dowu 
and installments of $25 on the 20th day of each month thereafter. That it 
was further provided in said agreement that upon payment of the sum of 
$750 the vendor would exécute a deed to the premises, free from ail incum- 
brances, save a mortgage of $1,000. That on the day of exécution of said 
agreement the vendee thereof entered Into possession of said premises, and 
ever since said time has been and now is in the possession of the same. It 
was further alleged that the petitioner was Informed and believes that the 
said Albrecht duly performed the terms of the said agreement until the 25th 
day of April, 1915, but that since said date he had niade no payments what- 
ever upon the contract ; that by the ternis of the contract it was provided 
that time should be of the essence. The pétition also contains appropriate 
allégations with respect to a demand made by petitioner in October, 1915, for 
a compliance with the terms of the contract, and of a refusai by the vendee 
therein to coniply as required. 

An order to show cause as prayed for in the pétition was Issued, and upon 
the return day thereof the respondent therein, the said Albrecht, objected to 
the proceeding and challenged the jurlsdiction of the court, on the ground 
that it had no jurlsdiction of the subject-matter or of the person of the 
claimant, and alleged that the said claimant was in the légal and lawful pos- 
session of the property at ail times mentioned, and at and prior to the flllng 
of the bankruptcy pétition in the proceeding, and clalmed a substantial, équi- 
table, and légal interest and lien in and to said property. This objection was 
further ampllfled by a written statement of facts filed by and on behalf of 
the said claimant and respondent, verified by his oath, in support of his claim 
of a substantial adverse interest in and to the real property In question, to 
the effect that he was at no time in default on his contract to purchase, but 
that he was ready and willing to perform each and every obligation and con- 
dition thereof, and that the only demand made upon him by the trustée was 
an alternative one that he should make "an offer for a deed or by complet- 
ing payments upon the contract." He further alleged that on or about June 
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25, 1915, which was subséquent to the initiation of ttie banlcruptcy proceed- 
ings and to tlie appointment of the trustée, tlie trustée liad notified Mm not 
to make any payments on the contract in question, but to uiake him an offer 
of some lump sum for a deed to the property; that one Cook held a mort- 
gage on the property, and was tlireatening to foreclose, and would foreclose 
and talie the property, unless claimant would make some arrangement ■ with 
him to take care of the mortgage; that said trustée advised hlm then and 
thère, and many times afterivards, to see the said mortgagee and arrange 
with him to take care of the mortgage ; that negotiatious were pending be- 
tween said Cook and the claimant, as directed by said trustée, when said 
trustée suddenly notified claimant of the forfeiture of said contract by letter 
dated November 10, 1915. Claimant also alleged that he had performed ail 
the conditions, and made ail the payments due under his said contract up to 
the time the bankrupt flled his pétition in bankruptcy ; that said Cook had 
flled suit to foreclose his mortgage on the preniises, demandiug judgment for 
$1,250, together with interest, attorney fées, etc. He also alleged that said 
contract was in full force and effect, that he was not in default, that he was 
entitled to remain in possession and complète the performance of his con- 
tract, and that he was entitled to hâve his rights thereunder adjudicated in 
a plenary action. 

Notwithstanding the challenge of the jurisdictiou of the court, the référée 
proceeded to hear the pétition and return on the order to show cause, took 
évidence and made fludings of fact. Thèse findings set up the contract of 
sale entered into ; the fact that upon the exécution of said contract in Aprll, 
1914, the buyer entered into the possession of said premises, and ever siuce 
said time has occupied and still does occupy the same under the said con- 
tract of purchase and sale. It was also found that every payment due up 
to the 20tli day of April, 1915, had beeu made as required ; that no payments 
hâve since been made, and that on the 8th day of May, 1915, the pétition in 
bankruptcy was flled ; and that on the 28th day of May, 1915, the trustée was 
regularly apixiinted. It was also found that on the 20th of October the trus- 
tée had demanded of said Albrecht that he make the payments due and un- 
paid, but that Albrecht had refused so to do, and that tliere remained due 
and unpaid upon said contract the sum of $1,410, together with interest. 

As conclusions of law the référée decided that the claim of Albrecht, that 
he had. a right to the use, occupation, and possession of the premises, was 
not "an actual or substantial claim, made in good faith, but a nierely flctitious 
and colorable one, as deflned and described in the cases of Shea v. Lewis, 206 
Fed. 877, 124 C. C. A. 537 ; Glock v. Howard, 123 Cal. 1, 55 Pac. 713, 43 L. 
R. A. 199, 69 Am. St. Rep. 17, and similar cases." He also decided that the 
ï)remises in question, "in contemplation of law, are in the possession of said 
trustée ; that said Albrecht is not a, bona flde adverse claimant thereto ; that 
said Albrecht has forfelted ail right under the contract, and it is no longer in 
force or elïect as against the trustée." Wherefore it was ordered and decreed 
by the référée that the trustée "is vested with the possession of and title to 
said premises, with the power to sell the same and convey title thereto" ; "that 
the said Albrecht has forfeited ail right, title, and interest under said con- 
tract, and that the said Albrecht surrender the use and occupation of said 
premises to the trustée." Thereupon said Albrecht asked for a review of the 
order and judgment of the référée. 

J. W. Satterwhite, of Los Angeles, Cal., for petitioner. 

Daly & Daly, of Long Beach, Cal., for trustée. 

Force Parker, of Los Angeles, Cal., référée in bankruptcy, 

BLEDSOE, District Judge (after stating the facts as above). [1-3] 
It is obvious that the so-called order and decree of the référée is at 
once, in its substantial aspects, a writ of ejectment and a decree cah- 
celing a contract of sale and quieting title to real estate. If it be the 
fact that the référée has the authority to enter this sort of a judg- 
ment in a summary proceeding, or eVen at ail, it will be a matter of 
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some surprise as well as concern to the profession generally, who hâve 
not understood that possession of real property could tiius be trans- 
ferred summarily, without the verdict of a jury, if demanded, or that 
cancellation of an instrument could be had without the appHcation of 
the usual équitable principles and forms of procédure in a forum of 
appropriate jurisdiction. 

After very careful considération of the matters involved herein, I 
can come to no other conclusion than that the référée, doubtless in 
a commendable désire to expedite the business of his court, has trans- 
gressed his jurisdiction and assumed functions which hâve not been 
given to him, and, giving due considération to the rights of private 
property, ought not to be given to him, or to any other tribunal to be 
exercised in such summary fashion as they were exercised herein. 
As I read the case, the very décision cited by the référée, Shea v. 
Lewis, supra, is in itself a détermination that the jurisdiction asserted 
herein is not possessed by the référée. That case holds, in conformity 
with the gênerai current of authority, that if the bankruptcy court has 
not possession of the property involved, and if the claim asserted is 
an actual and substantial one, as distinguished from one merely color- 
able and fictitious, the référée has no function save to décline to ad- 
judicate the merits of the controversy. The principle is well stated, 
in my judgment, in section 1652 of Remington on Bankruptcy, where 
it is said : 

"Third parties having at the time of the bankruptcy possession of the 
tangible property or funds Involved, and under claim of a bénéficiai or ad- 
verse Interest therein, cannot be obllged to surrender them, nor can thlrd par- 
ties, owing debts to the bankrupt at the tlme of the bankruptcy, be obllged 
to pay the debts, nor can such parties be obllged to submit thelr rights in 
such property, funds, or debts for détermination to the bankruptcy court, by 
summary proceedings in the bankruptcy proceedings, even on notice and hear- 
ing. Such property, funds, or debts, thus owed or adversely held, are to be 
reached only by instltuting plenary sults, in which the parties may be brought 
into court by due service, summons, or subpœna, pleadlngs may be filed. Is- 
sue joined, and trial had in accordance with the usual forms of procédure." 

This statement of the law finds ample authority in the adjudicated 
cases. 

The référée has fîled an opinion herein, in which he seems to lay 
some stress on the fact that the contract does not by its terms vest 
the vendee with any right of possession. I apprehend this is an im- 
material circumstance. Under and pursuant to the contract, and doubt- 
less in accordance with the oral agreement of the parties, the vendee 
went into possession, and has since remained in that possession. This 
gives him rights which cannot be summarily taken from him on a mère 
order to show cause. The référée seems to indulge in the suggestion 
that the value of the equity in the property would not "justify extensive 
or costly litigation on the part of the trustée," meaning thereby, I 
assume, that, because of the small worth of the equity, the trustée 
could not afford to institute a plenary suit for its recovery. However 
that might be, the courts of the land could hardly afiford to permit 
property to be taken from one person and given to another without 
an observance of the requirements of the law, however little might be 
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involved. The rights of private property and the respect which is 
accorded to those rights are not determinable by a considération of 
the mère amounts which may be involved. 

The référée also suggests that the vendee was merely in "occupancy" 
of the premises, but that he did not hâve the "possession" thereof, 
within the définition of that term in a juridical sensé, but that "the 
trustée, as the représentative of the bankrupt's estate, is in the poten- 
tial or constructive 'possession' of the real estate which is wrongfully 
and illegally occupied by Albrecht." The référée cites no authority 
in support of this, and I would be surprised if he could find one. 
If this statement be true, then the trustée in every bankruptcy pro- 
ceeding is constructively in "possession" of ail property which may 
be claimed by the bankrupt or by the trustée as belonging to the bank- 
rupt estate, and consequently there never could arise any controversy 
with respect to the "possession" of property as between a trustée and 
a third person. Suffice it to say that the books are full of cases with 
respect to the rights of one who is in possession of property as against 
the trustée of a bankrupt's estate. In addition, the précise point hère 
made was raised and passed upon adversely to the conclusion of the 
référée in the Case of Rathman, 183 Fed. 913, at page 925, 106 C. 
C. A. 253, which case is cited in Shea v. Lewis as a basis of the déci- 
sion therein. 

It might be true that mère possession of property claimed by the 
trustée would not sufifîce to require the trustée to institute a plenary 
suit for its recovery. The untenability of the claim might be so palpa- 
ble, or the third person might be holding the property merely as the 
agent of the bankrupt, and admittedly without right, in such fashion 
as that the référée would be justified summarily in decreeing that the 
possession should be transferred to the rightful holder thereof, the 
trustée of the bankrupt's estate. Mueller v. Nugent, 184 U. S. 1, 22 
Sup. Ct. 269, 46 h. Ed. 405. However, in the présent case, it appears 
that the third person in possession of the property, who was an en- 
tire stranger to the bankruptcy proceeding, for a valuable considéra- 
tion, acquired his rights to the property under and pursuant to a law- 
ful contract, entered into more than a year previous to the inception 
of the bankruptcy proceeding, and that he had complied with the 
contract in every respect up to the time his vendor was adjudicated a 
bankrupt. Thereupon it was his duty to refuse to make payments to 
the bankrupt, and it was the duty of the trustée to arrange for him 
to make succeeding payments to the trustée, or possibly to efïect a 
sale of the so-called equity in the property then remaining in the bank- 
rupt estate. 

It is apparent from the verified claim of the respondent, as well as 
from the évidence adduced at the summary hearing, that the con- 
tract entered into by him with the vendor had not been performed 
by the vendor, in that, the vendor had incumbered the property with 
a mortgage of $1,250, instead of $1,000, as agreed in the contract. 
In addition, the trustée does not seem ever to hâve demanded any 
of the monthly payments, but to hâve been insisting upon a complète 
satisfaction of claimant's obligation under the contract. In this state 
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of the case it could not be expected that the vendee should make the 
payments as required by the contract, and thereby be compelled to take 
the property at a higher valuation than he and his vendor had agreed 
should be the considération. It is most obvions that his claim to and 
right in the property, and his right to hâve an équitable adjustment 
of the obligations as between himself and his vendor, and his vendor's 
mortgagee, constituted him an adverse claimant to the property within 
any reasonable construction of section 23 et seq. of the Bankruptcy 
Act. Jaquith v. Rowley, 188 U. S. 620, 23 Sup. Ct. 369, 47 h. Ed. 
620. 

It follows, therefore, that the référée acted in excess of his juris- 
diction; that his summary hearing, and the order and decree based 
thereon, were without authority in law ; and that the only order he 
had jurisdiction to make in the premises was one dismissing the péti- 
tion, without préjudice to the right of the trustée to institute such 
plenary action or take such other step as in his judgment might be 
deemed meet and proper. This the référée is directed to do. 



PENNSYLVANIA E. CO. v. PEDDRICK et al. 
(District Court, N. D. New York. July 24, 191G.) 

1. Corporations <S=3333— Liability op Officeks— Transfeb of Peopebty — • 

"Loss." 

By the transfer of an insolvent corporation's property to glve a préfér- 
ence, in violation of Stock Corporation Law N. Y. (Cousol. Laws, c. 59) § 
66, whereby it is put beyond the reach of a .ludgment créditer by any or- 
dinary légal means, he sufïers "loss," within the provision that every 
offlcer or director concerned In yiolation of the section shall be liable to 
its creditors for any loss they jnay respeetlvely sustaln by the loss; and 
thls though the section déclares the transfer void, and though the property 
could be recovered by suit of the trustée in bankruptcy. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1451 ; Dec. 
Dig. <S=>333. 

For other définitions, see Words and Phrases, First and Second Séries, 
Loss.] 

2. Courts <S=^3G6(2) — Pollowing Décision— State and Fédéral Courts. 

The décision of the highest court of a state construlng its statute is 
blnding on a fédéral court ; the Suprême Court of the tïnited States not 
having passed on it. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 954; Dec. Dig. 
<S=»36e(2).] 

3. Corporations <S=3342— Liabilitt or Officees— ïbansfeb or Pbopbbty — 

"CONCEKNED IN." 

Directors who, knowing the facts, vote for a preferential transfer of an 
insolvent corporation's property, are "concerned in" the illégal transfer, 
so as to be liable under Stock Corporation Law N. Y. § 66, to corporation's 
creditors for thelr loss therefrom. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 14S6-14S8 ; 
Dec. Dig. <S=342.] 

4. Corporations iS=3353— Liabilitt op Officees— Actions- — Accounting. 

Before a créditer of an insolvent corporation can sue its directors, un- 
der Stock Corporation Law N. Y. § 66, for his loss from their illégal trans- 

®=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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fer of its property, an accountlng to ascertaîn the loss Is not neeessary ; 
but the loss can be proved on tlie trial. 

[Ed. Note.— For other cases, see Corporations, Dec. Dig. <S=»35.3.] 

5. CoiîPOBATioNS <S=333— LiABiLiTY OJ? Officers— Tbansfer of Pbopeety 

Amount of Loss. 

The loss by a ereditor of an Insolvent corporation from its Illégal trans- 
fer of its property, wliicli, tmder Stock Corporation Law N. Y. § 66, he can 
recover of its directors and ofRcers partlcipatlng thereln, is wliat he would 
hâve received, had the corporation been wound up and its property con- 
verted to money and applled to payment of its debts pro rata. 

[Ed. Note. — For other cases, see Corix)ratlons, Cent. Dig. § 1451; Dec. 
Dlg. <©=5333.] 

At Law. Action by the Pennsylvania Railroad Company against 
Charles H. Peddrick, Jr., and others. Verdict for plaintiff, and de- 
fendants apply for an order setting it aside. Denied. 

Hun & Parker and Michael D. Reilly, ail of Albany, N. Y., for plain- 
tiff. 

John T. Norton and H. D. Bailey, both of Troy, N. Y., and Wm. 
L,. Bennett, of Saratoga Springs, N. Y., for défendants. 

RAY, District Judge. This matter was before this court on a mo- 
tion to enjoin and restrain the plaintiff froni further prosecuting the 
action and to bring in other parties and instruct the trustée in bank- 
ruptcy of Security Steel & Iron Company, of which défendants were 
directors, and the motion was denied, the court writing an opinion. 
222 Fed. 75. Later the action was tried before the court and a jury, 
and resulted in a verdict in favor of the plaintiff against ail the de- 
fendants for $9,493.99. On the trial there was a motion to dismiss, 
profuse objections to évidence, motions to direct a verdict, etc., rais- 
ing every possible question involved. The opinion referred to covers 
the main propositions in the case, viz., that the plaintiff's remedy, if 
any, is by an action in equity and for an accounting, and to set aside 
the transfers of property, etc. 

[ 1 ] Both on the trial and now the défendants presented and présent 
another proposition, viz., that as the transfers, if made as alleged in 
the complaint and found by the jury, were void under the statute, and 
as the property was transferred indirectly, to a perfectly solvent bank, 
which presumably now bas the proceeds, and same may be recovered 
from the bank by the trustée in bankruptcy of the Security Steel & 
Iron Company (that corporation being the owner of the property trans- 
ferred at the time of the transfer), and distributed to ail creditors, in- 
cluding the plaintiff, pro rata, the plaintiff bas not suffered any "loss" 
within the meaning of the statute of the state of New York under 
which this action was brought, section 66 of the Stock Corporation 
Law of the state of New York. That section reads as follows: 

"No corporation which shall bave refused to pay any of Its notes or other 
obligations, when due, in lawful money of the United States, nor any of its 
officers or directors, shall transfer any of its property to any of its offlcers, 
directors or stockholders, directly or indirectly, for the payment of any debt, 
or upon any otber considération than the fuU value of the property pald in 

r other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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cash. No conveyance, assignmeiit or transfer of any property of any such 
corporation by It orby any offleer, director or stockholder thereof, nor any 
payment made, judgment suffered, lien created or securlty glveu by It or by 
any officer, director or stockholder when the corporation Is insolvent or its 
Insolvency is imminent, witli the intent of glving a préférence to any particular 
creditor over other creditors of the corporation, shall be valid, except tliat 
laborers' wages for services shall be preferred clalms and be entitled to pay- 
ment before any other creditors out of the corpoi-ation assets in excess of valld 
prior liens or incumbrancès. No corporation fonned under or subject to the 
Banking, Insurance or Railroad Law shall make any assignment in contempla- 
tion of insolvency. Every person receiving by means of any such prohibited 
act or deed any property of the corporation shall be bound to account therefor 
to its creditors or stockholders or other trustées. No stockholder of any such 
corporation shall make any transfer or assignment of his stock therein to any 
person in contemplation of its insolvency. Every transfer or assignment or 
other act done in violation of the foregoing provisions of thls section shall be 
void. No conveyance, assignment or transfer of any property of a corporation 
formed under or subject to the Banking Law, exceeding in value one thousand 
dollars, shall be made by such corporation, or by any offleer or director thereof, 
unless authorized by previous resolution of its board of directors, except 
promissory notes or other évidences of debt issued or received by the offic-ers 
of the corporation in the transaction of its ordinary business, and except pay- 
ments in specle or other current nioney or in bank bills made by such officers. 
No such conveyance, assignment or transfer shall be vold in the hands of a 
purchaser for a valuable considération without notice. Every director or of- 
ficer of a corporation vi'ho shall violate or be concerned in violatlng any pro- 
visions of thls section, shall be personally liable to the creditors and stock- 
holders of the corporation of which he shall be director or an offleer to the full 
estent of any loss they may respectively sustain by such violation." 

The complainant allèges a violation of that section by défendants in 
that they, being directors of Security Steel & Iron Company, a New 
York corporation, and the corporation being insolvent, or its insolvency 
imminent, "with the intent of giving a préférence to any (a) particu- 
lar creditor," and incidentally to themselves, they (except one or two) 
being indorsers on the notes of said corporation held by a bank or 
banks, etc., transferred ail the property of such corporation to pay 
the notes representing the said indebtedness and a few other local 
creditors to the exclusion of the plaintiff and other creditors and that 
the property and its proceeds were so applied. That ail the défend- 
ants took part in or were "concerned in" so transferring such prop- 
erty. The action was brought and prosecuted particularly under the 
last clause of the section quoted, which reads as foUows: 

"Every director or offleer of a corporation who shall violate or be con- 
cerned in vlolating any provisions of thls section, shall be personally liable to 
the creditors and stockholders of the corporation of which he shall be director 
or an offleer to the full extent of any loss they may respectively sustain by 
such violation." 

The said Security Steel & Iron Company was indebted to various 
creditors in the sum of about $94,000 or $96,000, including the debt 
due the plaintiff, about $18,000, and had property of the value of 
about $62,000. The plaintiff pressed for payment for some time and 
finally brought suit. No answer was put in, but there was some delay, 
and finally judgment was obtained, and exécution thereon was issued 
and returned wholly unsatisfied. Inquiry was made for property of 
Mr. Peddrick, the président of the corporation, by the sheriiï, who 
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itiformed him that the corporation had no property. It was developed 
in certain proper preliminary proceedings that after the Pennsylvania 
Railroad Company commenced pressing for payment of its claim the 
said Security Steel & Iron Company paid or caused to be paid certain 
of its local creditors, and then transferred ail of its remaining property 
to secure an indorser on its notes, to a large amount in the aggregate, 
having changed its time notes, or most of them, to notes due on de- 
mand, and obtained this new indorser thereon, on an arrangement to 
secure him by turning out the property of the corporation as security. 
By this process, to a large extent, at least, the directors were released 
from their liability as indorsers on such notes, and ail the property 
of the Security Steel & Iron Company was used to pay the bank hold- 
ing the notes and a few other creditors. The jury found that thèse 
transfers of property were made by the directors, défendants hère, 
with knowledge that the corporation was insolvent, or that its in- 
solvency was imminent, and with the intent of giving a préférence to 
particular creditors. 

The complaint alleged that the plaintiff lost its entire judgment, 
about $18,000, and demanded a judgment for that sum; but the court 
held that plaintiff could only recover as its "loss" the amount it would 
hâve received, had the property of the corporation been reduced to 
money (instead of being transferred, as it was, to pay a few creditors) 
and applied pro rata to the payment of ail creditors. The défendants, 
vvhile insisting that a single creditor cannot maintain an action to 
recover his loss, inasmuch as the statute, they contend, contemplâtes 
an equity action and the présence of ail creditors, insisted on the trial 
and now insist that the défendant sustâined no loss, even if the alléga- 
tions of the complaint and the findings of the jury and the holding 
of the court be otherwise correct, inasmuch as the transfers were ab- 
solutely void and passed no title to the transférée, and such transférée 
is perfectly solvent, as is the bank which received the proceeds, and 
that ail the trustée in bankruptcy bas to do is to bring suit and recover 
the property or its proceeds and distribute same; that when matters 
are in this situation there has been no "loss" sustâined within the in- 
tent and meaning of the statute quoted. 

With this contention this court is unable to agrée. This is a remédiai 
statute, and was intended to give a direct cause of action for the loss 
sustâined by him to any creditor of a corporation against the directors 
thereof who should, under the circumstances stated and in the man- 
ner described, with the necessary intent and knowledge, transfer the 
property of the corporation to any of its officers, directors, or stock- 
holders directly or indirectiy for the payment of any debt, or to any 
other person to give a préférence to a particular creditor over the 
other creditors of the corporation, or who are concerned — that is, 
take part in — doing such acts. After prohibiting certain acts and 
transfers of property, and declaring certain transfers void, and de- 
claring that "every person receiving by means of any such prohibited 
act or deed any property of the corporation shall be bound to account 
therefor to the creditors or stockholders or other trustées," etc., the 
statute finally, in a separate paragraph, says : 
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"Every director or officer ot a corporation who shall vlolate or fie concerned 
in violating any provision of ttils section shall be personally llabe to tlie credi- 
tors and stockholders of the corporation of whicli he shall be director or an 
officer to the fuU extent of any loss they niay respeotively sustain by such vio- 
lation." 

In my judgment it is idle to say that a créditer of a corporation, 
who has reduced his claim to judgment and who has pursued his 
légal remedy by issuing exécution, which had been returned wholly 
unsatisfied, the président and manager of such corporation asserting 
the corporation has no property, has not sustained a "loss," when he 
finds that the directors and officers of such corporation hâve, either in 
anticipation of such judgment and exécution, or following it, and 
knowing its insolvency or the imminence of the insolvency of the cor- 
poration, and intending to pay one or more of its creditors in préfér- 
ence to another, or others, hâve transferred its property, directly or 
indirectly, for the purpose of paying such pref erred creditors. The act 
of the director or officer of the corporation is consummated. The 
property of the corporation by their act has been put beyond the reach 
of the judgment creditor by any ordinary légal process. Such prop- 
erty is lost to him. True, the creditors or stockholders may bring an 
action in equity for an accounting against the person or persons re- 
ceiving such préférence, who must account therefor; but this is not 
the only remedy, nor is such an action and failure to recover therein 
or thereby a prerequisite to the maintenance of an action direct against 
such directors or officers of the corporation. 

[2] It seems to me that the décision in Caesar v. Bernard, 156 App. 
Div. 724, 141 N. Y. Supp. 659, affirmed by the New York Court of 
Appeals on the opinion of Laughlin, J., rendered in the court below, 
209 N. Y. 570, 103 N. E. 1122, is not only décisive in this case, but 
binding on this court. The Suprême Court of the United States, in 
construing a statute of a state, always follows the décisions of the 
highest court of the state enacting the statute, if one has been made 
before the question cornes to the Suprême Court. If one has not been 
made, then it construes the statute for itself, and thereafter adhères 
to its own décision, whatever the state court may thereafter décide. 
The Suprême Court of the United States has not passed on this statute 
in question hère, but the Court of Appeals has. That décision I 
felt bound to follow on the trial of the cause, and am bound to fol- 
low it now. Hence the judgment of the Pennsylvania Railroad Com- 
pany against the Security Steel & Iron Company was compétent évi- 
dence in this case against the directors, and, quoting from the opinion 
of Judge Laughlin, adopted by the Court of Appeals : 

"The I-egislature by the section in question extended the doctrine, adniin- 
istered by courts of cliancery, that the assets of a corporation coustitute a 
trust fund for the benefit of its creditor.s. Darcy v. Broolvlvn & N. Y. Ferrj- 
Co.. 196 N. Y. 99 [89 X. E. 461, 26 L. R. A. (X. S.) 267, 134 Ani. St. Rep. 827] ; 
Cullen V. Friediand, 152 App. Div. 124 [136 N. Y. Supp. 659]. The liability 
created by this statute against directors and officers is for the loss sustained 
by creditors through wrongful acts of directors and officers, hy which the 
funds of the corporation hâve been depleted, and instead of requiring that the 
action shall be brought by, or in the right of, the corjjoration to restore its 
funds, the Législature gave a cause of action to the creditors and stockholders 
in their own right to recover the damages sustained." 

234 F. -50 
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[,^ j ,,In Caesar. v. Bernard, supra, the respondent, défendant, was 
boîh a director and président of the company making the transfers, 
and so far as appears had no personal interest in the matter, but "vot- 
ed to authorize the transactions of which complaint is [was] made." 
It, was, held that this made him liable under this statute. In the in- 
stant case two of the défendant directors were not indorsers on the 
notes of the company and had no personal interest to serve, but they 
vôted for the resolutions authorizing the transactions complained of, 
the transfer of the property of the corporation to make the preferen- 
tial ,payments, and did this with knowledge that the corporation was 
in fact insolvent, and with the intent of giving a préférence. The 
jury so found. This made thèse défendants "concerned in" the il- 
légal transfers of the property of the corporation and liable with those 
who did hâve personal pecuniaryinterests to serve. The questions in- 
volved, some of them new even in the light of the Caesar Case, hâve 
been presented with great ability, but I am not satisfied that error 
was committed in allowing the case to go to the jury, or in the find- 
ings of the jury. 

It was contended on the trial, and is now contended, that title to 
certain of the property of the Security Steel & Iron Company of con- 
sidérable value was not transferred, but Avas now capable of being 
taken by the trustée in bankruptcy and applied to the payment of 
creditors pro rata. The jury was told to exclude such property, if 
any, in making up the amount and value of property transferred and 
fixing the loss sustained by this plaintiff. Ail the évidence was before 
the court and jury, and I do not find that substantial or prejudicial 
error was committed on the trial in the admission or rejection of évi- 
dence or in the charge. 

[4, 5] The défendants contend that, before plaintiff could main- 
tain its action to recover its "loss" from the directors, there must hâve 
been an accounting to ascertain such loss, and that the "loss" could 
not be proved by évidence taken on this trial. I cannot so construe 
this statute. There is always difficulty in proving , the damages in 
such a case, but.I think the "loss" sustained was the sum plaintiff would 
bave received, had the corporation been wound up and its property, 
so far as improperly transferred, converted to money and applied to 
the payment of its debts pro rata. 

The motion to set aside the verdict and for a new trial is therefore 
denied. 



GAINES V. BALTIMORE & C. S. S. CO. 
(DLstrict Court, E. D. South Carolina. July 26, 1916.) 

1. Courts <g=>280 — JuBiaoïcTioN — Objections — Necessity of Raising. 

Where a suit in a tederal court Jor maiidatory injunetion involved pub- 
lic questions, the court niny on its own motion, thougli not urged by dé- 
fendant, Taise the (luestions whether the amount in controversy was 
withln its .iurisdietional limit aad whether complainant liad an adéquate 
remedy at law. 

[Ed. Note.— For otljer cases, see Courts, Cent. Dlg. |§ 816-818; Dec. 
Dig. ®=280.] 

^jssFor other cases see same topio & KEY-NUMBEK la ail Key-Numbered Dlgests & Indexes 
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2. Injunction <g=>5— Issuance— Mandatoby Injunction. 

A maadatory injunction wlU not ordinarily be issued to requlre défend- 
ant to perfomi some act whlcli exposes it to prosecutiou for violation 
of criminal laws ; sucli injunctions usually being issued only to compel 
défendant to do some act wliicli will restore the status quo. 

[Ed. Note. — For otlier caises, see Injunction, Cent. Dig. § 4; Dec. Dig. 
<g=)5.] 

3. C0NST1TUTI0>'AL LaW <@=570(3) — WlSDOM OF La.W — JUDICIAL BEVIEW. 

Tiie wisdom of a sumptuary statute regulatlng the acquisition of In- 
toxicatlug liquors is not a question for ttie court. 

[Ed. Note. — for otlier cases, see Constitutional Law, Cent. Dig. § 131; 
Dec. Dig. <S==>70(3).] 

4. Inju>'ctios^ <S=>5 — Mandatory Injunction — Validitt of Statute. 

Act S. C. Feb. 20, 1915 (29 St at Large, p. 140), regulatlng shipments 
of intoxicatlng liquors into tlie state, f orblds the delivery to any person by 
any carrier into tbe state of more than one gallon of intoxicatlng liquors 
during any calendar montb. Webb-Kenyon Act Marcti 1, 1913, c. 90, 37 
Stat. 699 (Comp. St. 1913, § 8739), prohibits tbe shipmeut or transporta- 
tion of intoxicatlng liquors from one state into another where such 
liquors are intended to be received, possessed, sold, or in any manuer used, 
eitber in tlie original package or otherwise, in violation of any law of 
such state wherein they are shipped. Coniplaiuant ordered from a 
point without tbe state a considérable quantity of intoxicatlng liquor, and 
on the carrier refusing to make delivery prayed a mandatory injunction 
requiring it. MeJÂ tbat, as complainant was not entitled to delivery of 
the liquor unless the South Carolina act be unconstitutional, as inf ring- 
Ing some essential right which under the fédéral Constitution may not be 
intringed either by state Constitution or statute as it is not invalid as 
an interférence with Interstate commerce, an injunction wiil not by a 
court of the flrst instance be granted on the theory that such statute 
was invalid; that question being at least doubtful. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 4; Dec. Dig. 
<S=35.] 

In Equity. Bill by W. F. Gaines against the Baltimore & Carolina 
Steamship Company. Bill dismissed. 

George F. Von Kolnitz, Jr., of Spartanburg, S. C, for plaintiff. 
Alfred Huger, of Charleston, S. C, for défendant. 

SMITH, District Judge. The bill of complaint in equity in this 
case was filed on the 8th of July, 1916. The défendant has answered, 
and the case has come up for final hearing on the merits upon the 
pleadings and upon an agreed statement of facts. Counsel for both 
sides hâve appeared and the case has been duly heard. The bill of 
complaint is filed for the purpose of obtaining nominally an injunction 
against the défendant to enjoin it from interfering with any aies, beers, 
wines, or other intoxicatlng liquors imported into the state of South 
Carolina by the complainant. The pleadings and the facts, however, 
show that the complainant is a citizen of the state of South Carolina 
residing in Charleston, who purchased outside of the state of South 
Carolina a barrel containing an intoxicatlng liquor, viz., 60 pint bottles 
of béer, which was shipped on the steamboat of the défendant, to 
be transported from the city of Baltimore in the state of Maryland 
to the city of Charleston, the résidence of the complainant. On its 
arrivai in Charleston the complainant demanded of the carrier that the 

Ê=For other cases eee same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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carrier, the défendant, deliver to the complainant tlie barrel of béer, 
and this the carrier refnsed to do, on the ground that it was forbidden 
to make the delivery by the provisions of the statute of the state of 
South Carohna approved February 20, 1915, which forbids the de- 
livery by any carrier to any person into this state of more than one 
gallon of any spirituous, vinous, ferniented, or malted liquors in any 
calendar month. 

[ 1 ] Upon the pleadings and the testimony there appear several, cer- 
tainly two, questions of a preliminary character as to the juris- 
diction of this court. The first is as to the amount in controversy, 
which dépends upon the allégation and statement of the complainant 
that the value of the aie, wine, béer, and other liquors intended to be 
imported by him f rom other states hereafter for his own use and con- 
sumption exceeds the sum or value of $3,000, to which may be added 
the loss of the pleasure (whatever may be the value to him) of his in- 
dividual consumption thereof, It is not contended that the value of 
this particular package in question, the delivery of which is refused, 
is $3,000, and it is a matter of serious doubt whether or not this court 
should hold that it can infer that the loss of the right to împort liquors 
of the same character in the future for the individual consumption 
of the plaintifE could in the reasonable future amount in value to 
$3,000, or whether the loss of the pleasure of the consumption of 
intoxicating liquors by him individually should be valued at that sum. 
It may be that in an action at law, in which, in addition to the actual 
damages, there is sought to be recovered that intensification of the 
damages, termed exemplary or punitive damages, for the willful 
deprivation of the complainant of any innocent pleasure in life he 
was legally entitled to enjoy, there would be some foundation for 
placing the value of the amount in controversy at an amount so ex- 
cessively above the value of the actual package or actual article, the 
détention of which deprived the plaintifï of his légal pleasure. The 
présent case, however, is not an action at law, but a suit in equity, to 
enjoin thé doing of certain spécifie acts, and in this case the spécifie 
act is the refusai to deliver a package of the character mentioned in 
the bill of complaint. It is very questionable whether in such a case 
this court will consider in estimating the value oi the amount in con- 
troversy any exemplary or punitive damages. 

The next preliminary question is whether or not the complainant 
has not got an adéquate and complète remedy at law. It would not 
appear that there is anything to prevent the complainant under the 
Code of Procédure of the state of South Carolina from bringing an 
action of claim and delivery for the package in question, analogous 
to the common-law remedy of replevin, and by giving a proper bond, 
or carrying the cause to judgment, obtain his package of liquors. If, 
after once obtaining judgment in his behalf on the question of 
légal right, the défendant should continue arbitrarily to refuse to 
deliver packages of like character, the complainant could either sue 
in like manner for the recovery of the possession of such other pack- 
ages, joining to his actual damages an application for punitive dam- 
ages for the continued willful, malicious, and unlawful détention of 
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property belonging to the complainant, after an adjudication of his 
légal right thereto, or, the légal right having been adjudicated, he 
might then be in a position to claim the benefit of the équitable doc- 
trine of a multiplicity of actions, so as to give him the enforcement 
in an équitable proceeding of the légal right already adjudicated. Even 
if neither of thèse questions are pressed by the défendant in this case, 
yet, where the jurisdiction of the court dépends upon the existence 
of certain conditions, as does the jurisdiction of this court, it is in- 
cumbent upon the court, especially in a cause involving the adjudica- 
tion of public questions, to see that those conditions exist, whether or 
net the parties to the cause may waive objection or acquiesce in the 
statement that those conditions do exist. 

[2] In addition to this, it appears from the pleadings and agreed 
statement of facts that, although the bill of complaint nominally asks 
for an injunction, yet in efïect the remedy sought is a decree of a 
mandatory character which will compel the défendant to perform an 
act which will subject it to criminal prosecution. Whilst a court of 
equity will mould its orders so as to suit the exigencies of the case, and 
in proper cases issue injunctions, commonly called mandatory in- 
junctions, which will require action on the part of the défendant, in 
order to obtain the benefit to the complainant of the injunction asked, 
yet ordinarily such mandatory injunctions are confined to cases where 
it is necessary thereby to restore the status by requiring the défendant 
to do some act which will restore the parties to a status which existed 
before the act was done, and which, if the injunction had been asked 
for earlier, would hâve been granted, so as to prevent a change of 
that status by the défendant. It is very rarely, if ever, that a court of 
equity will grant a decree or order of this mandatory character, which 
will require the défendant to do an act, the doing of which will under 
the statutes of the jurisdiction subject the défendant to criminal pros- 
ecution. 

[3, 4] Apart, however, from thèse grave preliminary questions, at- 
taching both to the jurisdiction of the court as a fédéral court and 
as a court of equity, as well as to the exercise of the discrétion of a 
court of equity, in the issuing of an injunction of the character asked 
for, there exists the question upon the merits that the complainant's 
right dépends upon the court's declaring the statute of the state of 
South Carolina before referred to, approved the 20th day of February, 
1915, and styled "An act to regulate the shipment of spirituous, vinous, 
fermented, or malt liquors or beverages into this state, and to provide 
penalties for the violation of this act," to be of no force and efifect. The 
ground for its being declared invalid, as is contended for by the 
complainant, is that there is no law whatsoever which forbids a citi- 
zen of the state of South Carolina drinking or having in his posses- 
sion spirituous liquors of an intoxicating character to any amount, pro- 
vided if in his use of them he does not violate any law of the state of 
South Carolina, or commit any breach of the peace, or infringe upon 
any rights of his fellow citizens. This being, as the complainant con- 
tends, the law of the state of South Carolina, he further contends that 
the régulation of the importation and delivery of such liquors to citi- 



790 234 FEDERAL EEPOETEK 

zens of the state of South Carolina from places outside the Jurisdic- 
tion is wholly a matter for congressional législation, and in no statute 
passed by Congress has it forbidden the transportation of such liq- 
uors, and their delivery to citizens of the state for purposes not for- 
bidden by the law of the state of South Carolina, such as for individ- 
ual consumption. The statute of the state of South Carolina referred 
to expressly forbids any common carrier to transport from any point 
without the state of South Carolina and deliver to any person within 
the state of South Carolina any such liquors exceeding the quantity of 
one gallon within any calendar month. There is, theref ore, an express 
statutory provision of the state of South Carolina forbidding a carrier 
to transport from without the state to a point within the state and 
there deliver to a person living in the state liquors of the character 
contained in the package mentioned in the bill of complaint to a quan- 
tity exceeding one gallon within any calendar month. If the carrier 
in this case made the delivery which it is sought to hâve him com- 
pelled to make by the bill of complaint, he would subject himself 
under the terms of this statute to a prosecution for fine or imprison- 
ment for an infraction of the law of the state. 

The statute of Congress commonly known as the Webb-Kenyon 
Act, approved March 1, 1913, déclares that the shipment or transporta- 
tion in any manner or by any means of any spirituous, vinous, 
malted, fermented, or other intoxicating liquors from one state, ter- 
ritory, or District of the United States into any state, territory, or 
District of the United States, of such spirituous, vinous, malted, fer- 
mented, or other intoxicating liquors, intended to be received, pos- 
sessed, sold, or in any manner used, either in the original package or 
otherwise, in violation of any law of such state, territory, or District 
of the United States, is prohibited. The question on this statute would 
be whether the liquor transported by the défendant from the city of 
Baltimore to- the state of South Carolina, to be there deHvered to a 
citizen of the state of South Carolina, was to be received, possessed, 
or in any manner used in violation of the statute of the state of South 
Carolina; that is, whether the words "receive, possess or use," would 
apply to the act of delivery by the carrier, as well as to the réception 
and possession by the party to whom it was delivered in any way as 
accepted by him in a quantity in excess of the amount permitted by 
the statute. In the case of State of West Virginia v. Adams Express 
Co. (decided by the Circuit Court of Appeals of this circuit on Janu- 
ary 13, 1915) 219 Fed. p. 794, 135 C. C. A. 464, that tribunal prac- 
tically décides that the Webb-Kenyon Act applies to a delivery by the 
carrier at the place of destination of such liquors in contravention of 
the law of the state of destination, and upholds it as having that 
effect. The case of Adams Express Co. v. Kentucky (decided by the 
Suprême Court of the United States, June 14, 1915) 238 U. S. p. 
190, 35 Sup. Ct. 824, 59 L. Ed. 1267, Ann. Cas. 191SD, 1167, décides 
that the Webb-Kenyon statute applied only when the liquor shipped 
is to be dealt with in violation of the law of the state into which it is 
shipped, and where there was no law of the state of Kentucky which 
forbade the delivery of liquor to any extent to a person for personal 
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use, that it did not appear, therefore, that the shipment of liquor in 
that case was to be used in violation of laws of that state, and the 
Webb-Kenyon Act had no effect to change the gênerai rule, that the 
state could not regulate commerce which is wholly Interstate. The 
statute of the state of South Carolina, however, contains a provision 
which apparently was not contained in the Kentucky statute, limiting 
the quantity of liquor which may be delivered to a consignée, and if 
the state has the power to limit the quantity of liquor which within 
its jurisdiction can be delivered to a consignée, then under the rea- 
soning of both of thèse cases the Webb-Kenyon statute would apply 
in this case, and the provision of the statute of South Carolina would 
be of force. 

This would leave the question to turn upon the constitutionality of 
the statute of South Carolina, and not upon the application to the 
state of facts disclosed in this cause of the provisions of the Webb- 
Kenyon Act. The constitutionality of the act of South Carolina com- 
plained of would, under the élimination of ail questions, dépend upon 
the right of the state to restrict or inhibit the consumption of intoxi- 
cating liquors by its citizens. In the case from Kentucky the Court 
of Appeals of Kentucky held that : 

"The déclaration under Its Bill of Rights, which declared that among the 
Inaliénable rights possessed by the citizens Is that of seeking and pursulng 
thelr safety and happiness, and that the absolute and arbltrary power over 
the Uves, liberty, and property of freemen exists nowhere in a republic, not 
even in the largest majority, would be but an empty sound if the Législature 
could prohibit the citizen the right of owning or drinking liquor, when in so 
dolng he did not offend the laws of deeency by being Intoxicated in publie. 
* * « Therefore the question of what a man would drink, or eat, or own, 
provided the rights of others is not invaded, is one which addresses itself 
alone. to the wlll of the citizen. It is not within the competency of govern- 
ment to invade the privacy of a citizen's llfe, and to regulate his conduct in 
matters in which he alone is concerned, or to prohibit him any' liberty, the 
exercise of which wlll not directly injure society." 

Whether in the view of this interprétation of the inaliénable rights 
of the freemen of a republic this statute of South Carolina is constitu- 
tional under the Constitution of the state of South Carolina is a mat- 
ter for the décision of the Suprême Court of the state of South Caro- 
lina. The statute is not in terms a total prohibition of the consumption 
of intoxicating liquors, but a limitation of the amount of intoxicating 
liquors which can be imported or possessed. The question of its con- 
stitutionality under the state Constitution is, however, not a fédéral 
question, unless the state Constitution itself, if the act be thereunder 
constitutional, would by authorizing the statute infringe upon any of 
the rights which under the terms of the fédéral Constitution the respec- 
' tive States may not invade. The wisdom or f oUy of such sumptuary 
laws is not for the court. The only question for this court would be, 
assuming that the statute of the state of South Carolina bore the in- 
terprétation that it was intended to forbid the consumption by a free 
citizen of the state of South Carolina of liquor, when in so doing he 
neither offended the laws of decency nor exercised any act which in- 
fringed the rights of others or directly injured society, Is it an infringe- 
ment upon those essential rights which under the terms of the fédéral 
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Constitution may not be infringed either by a state Constitution or a 
State statute? 

On that point it may be said to be a matter of doubtful law as at 
présent existing. This, however, is a court of first instance, and the 
gênerai rule is that a superior court of first instance will not in doubt- 
ful cases déclare a statute of the state or of the United States uncon- 
stitutional, except where it is imperatively called for, for the relief of 
the individual, where his life or his liberty or the possession of bis 
property is threatened or invaded. Where an individual is confined, 
and deprived of his liberty, or threatened with exécution for alleged 
crime, or about to be deprived of the possession of his property, or 
of any of the vital essential rights to the enjoyment of life in a free 
country, the court, although only a court of first instance, will not 
hesitate, and indeed is bound, to go to his relief, and, if necessary, dé- 
clare unconstitutional any statute, by whatsoever législative body en- 
acted. 

In the case at bar the question presented, however, is no invasion of 
any of those essential rights to such a degree as to be in any way vital 
to his rights as a free citizen. The only question hère is whether or not 
a common carrier shall be permitted to deliver to the consignée a pack- 
age of béer or other intoxicating liquors for his private pleasure in 
its consumption in excess of the quantity allowed by the statute. Un- 
der thèse circumstances the wiser course would be for this court to ad- 
hère to the gênerai rule that it will not in such cases déclare a public 
statute passed by a state in pursuance of a gênerai public policy un- 
constitutional, but leave that question to be decided by a court of 
higher jurisdiction. 

It is therefore ordered, adjudged, and decreed that the bill of com- 
plaint in this case be and the same is hereby dismissed, with costs 
against the complainant. 



In re ASTOROGA PAPER CO. 

SHALL V. NBWBERRY. 

(District Court, N. D. New York. August 7, 191G.) 

1. Bankruptcy ©=331G(.3) — Claims^Contingent Claims. 

The surety of an indorser for a bankrupt whose liability is contingent 
cannot prove a claim of his own by reason of such liability, for it is only 
the creditor's claim whlch Is provable. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 475 ; Dec. 
Dlg. <S=>31C(3).] 

2. Bankruptcy i©=>315(1) — Claims — Right to Pbove. 

To secure Indorsers of its notes, a bankrupt exeeuted its bonds secured 
by a mortgage to a trustée, and delivered the bonds to the indorsers. The 
notes were pald by the indorsers, the mortgage foreclosed, but the pro- 
ceeds of the mortgage proved insufficlent to satisfy the claims of the 
indorsers, and they assigned the notes whicli tliey had paid to a tliird 
person who proved them against the estate of the bankrupt. Held, 
that the indorsers .were not entitled to prove against the bankrupt's estate 
a deflclency .ludgmeut rendered on foreclosure, for there was only one 

©=jFor other cases see same toeic & KEY-NUMBBR la ail Key-Numbered Digests & Indexes 
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debt, and until the iadorsers paid the notes, they had no riglit to prove 
any claim against the bankrupt's estate, nor vvas the trustée iiauied iu 
such trust mortgage. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 491; Dec. 
Dlg. ®=j315(1).] 

3. Bankruptcy <S=3323 — Claims — PKESENTiiENT. 

In such case, the indorsers are entitled to prove the face value of the 
notes, regardless of any payment received by reason of the security 
mortgage, and apply the proceeds of the mortgage on the balance of his 
claini, or on the defleiency judgment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 503, 505, 
513 ; Dec. Dlg. ©=323.] 

In Bankruptcy. In the matter of the bankruptcy of the Astoroga Pa- 
per Company. Proceeding by Frank H. Shall, as trustée under a trust 
mortgage, against Samuel H. Newberry, as trustée in bankruptcy, to 
review order of référée disallowing the claim of petitioner. Order af- 
firmed. 

ïhls Is the review of an order of the référée In bankruptcy disallowing 
the elalm of Frank A. Shall as trustée under a mortgage executed by the As- 
toroga Paper Company, now bankrupt, and whlch claim is based on a judg- 
ment for deticiency awarded by a judgment and decree of the Suprême Court 
of the State of Kew York for $50,061.91 on foreclosure of such mortgage, 
whlch was executed by said Astoroga Paper Company to such trustée to se- 
cure the payment of an issue of bonds of the aggregate par value of $50,000, 
consistlng of 50 bonds of $1,000 each and whlch bonds were issued and de- 
livered by sald Astoroga Paper Company to George W. Sanborn, William i*'. 
Lansing, and W. F. Kathbun in considération of and to secure them for tbeir 
indorsenient on certain promissory notes of the Astoroga Paper Company ag- 
gregating $77,500, and whlch notes bave not been paid by the bankrupt. 

Bronner & Ward, of Little Falls, N. Y., for claimant. 
Samuel H. Newberry, of Little Falls, N. Y., in pro. per. 
Geo. F. Handel, of New York City (A. M. Mills, of Little Falls, 
N. Y., of counsel), for creditors. 

RAY, District Judge (after stating the facts as above). On the 
15th day of January, 1913, an involuntary pétition in bankruptcy was 
filed against the Astoroga Paper Company, and April 19, 1913, it was 
duly adjudicated a bankrupt accordingly. Prior to such bankruptcy 
and about July 31, 1911, the said Astoroga Paper Company executed 
and delivered to said Frank H. Shall, as trustée, a trust mortgage to 
secure the payment of an issue of 50 bonds for $1,000 each, and which 
were issued and delivered to George W. Sanborn, William F. Lansing, 
and W. F. Rathbun in considération of and to secure them for their 
indorsements on certain promissory notes of said Astoroga Paper Com- 
pany duly executed and issued and which are outstanding and ag- 
gregate $77,500. The mortgage was executed and delivered with the 
consent of the stockholders. On nonpayment of such notes the lia- 
bility of the indorsers was duly fixed. The mortgage was duly record- 
ed and covered ail or nearly ail the real estate, fixtures, etc., of said 
Astoroga Paper Company. 

After the adjudication in bankruptcy application was made to the 
bankruptcy court for leave to foreclose such trust mortgage in the 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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State court, and leave was granted and judgment of forèclosure and 
sale obtained and entered, and the mortgaged property was sold pur- 
suant to and by virtue thereof for the sum of $5,000, such sale of such 
property being made subject to a prier mortgage of $25,000, which was 
a lien thereon, and on such sale said William F. Lansing, one of such 
indorsers and bondholders, became the purchaser of the mortgaged 
property. This sale was duly confirmed by the state court and Sep- 
tember 13, 1913, a judgment of deficiency for $49,582.41, with interest 
thereon from July 17, 1913, in ail, $50,061.71, was authorized and di- 
rected by the Suprême Court of the state of New York in such action 
and was duly entered and docketed accordingly in favor of said Shall 
as trustée and against the bankrupt. This judgment has not been va- 
cated or set aside or paid. September 18, 1913, said Frank H. Shall 
as trustée under such mortgage filed his proof of claim on and based 
on such deficiency judgment with the référée in bankruptcy for $50,- 
061.71, and by order made after hearing dated September 15, 1915, 
this claim was rejected and disallowed by the référée. 

D. H. Burrill & Co., National Herkimer City Bank, Little Falls Na- 
tional Bank, and William F. Lansing, the owners of such notes, filed 
claims on such notes as unsecured creditors, but such claims were 
thereaîter assigned to D. H. Burrill and are now oWned by him, the 
indorsers having paid them and directed such transfer. Burrill ad- 
vanced money to the indorsers to pay such notes and really holds them 
as collatéral security. 

So far as appears the ownership of the bonds has not been divorced 
from the ownership of such notes and of the claims filed based there- 
on. Hence D. H. Burrill now owns the notes and the bonds, and the 
trustée under the mortgage in effect holds the judgment for deficiency 
as security for the payment of such bonds which are held as security 
for the payment of such notes, or, rather, in place of them. 

The proceeds of the sale of the mortgaged property has been ap- 
plied on the bonds, and hence indirectly to reduce the notes. There 
is but one debt, viz., the claims or debts arising on the notes. The 
bonds were issued as collatéral security for the indorsers on the notes 
and the mortgage was collatéral to the bonds. Both the bonds and 
the notes were the obligations of the Astoroga Paper Company, now 
bankrupt, and were intended to secure the payment of the same debts. 
But the obligation and liability of the indorsers Sanborn, Lansing, and 
Rathbun arose on tlieir contract of indorsement, and the bonds as stat- 
ed were issued and delivered as security to them for their indorse- 
ments. 

The référée finds that the mortgaged property was of the fair val- 
ue of $30,000, and that it was subject to a prior mortgage of $25,000, 
which was assumed by the purchaser, and that on such forèclosure 
sale the property sold for $5,000, over and above such prior mortgage. 
After payment of taxes and costs the balance of the said $5,000 has 
been applied as stated on such bonds held by the owner of such notes 
bearing such indorsements. 

Until the indorsers should pay such notes their liability was contin- 
gent ; that is, they were liable to pay such notes if the Astoroga Paper 
Company did not. The owner and holder or owners and holders of 
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such notes had and hâve a daim on such notes against the estate in 
bankruptcy and are entitled to prove same and hâve same allowed 
and receive their dividend. The indorsers being Hable to the holders 
for the amount of the entire indebtedness created by the notes are en- 
titled to the benefit of their security and promises to pay evidenced by 
the bonds and deficiency judgment, and the question is: Is this a prov- 
able and allowable claim in their favor or in favor of the holder of 
the notes, in addition to the proof and allowance of the claim of the 
présent holder of the notes? The évidence shows that the indorser 
Lansing has taken up and paid ail of such notes on which he was in- 
dorser as aforesaid. As stated such notes and the claims made and 
filed based thereon hâve been assigned to D. H. Burrill, but the fact 
stands out clearly that the indorsers paid the notes and caused them 
to be assigned to the présent holder. It follows that really the in- 
dorsers or their assignée hold the notes and also the deficiency judg- 
ment founded on the bonds given to them as collatéral for their in- 
dorsements. That is, having taken up the notes, and the proceeds of 
the mortgaged premises having been applied in réduction thereof by 
being applied on the bonds, such indorsers, through Shall, as trustée, 
who acts for their benefit and holds such judgment for their benefit 
as indorsers only, and lias no other right to or in same, seek to hâve 
their claim on the notes allowed as a provable claim, and also their 
claim on the bonds held as collatéral, and which in fact are the de- 
ficiency judgment, such deficiency judgment having been obtained 
thereon. The référée holds that to allow both would constitute a 
double filing and allowance of the same claim, in eiïect, to the same 
party or claimant. 

[1,2] A surety or an indorser for the bankrupt, whose liability is 
contingent, cannot prove a claim of his own by reason of such liabil- 
ity. It is only the creditor's claim which is provable. Insley v. Garside 
(C. C. A.) 121 Fed. 699, 58 C. C. A. 119; In re Dr. Voorhees Awning 
Hood Co. (D. C.) 187 Fed. 611, 633; In re Manhattan Brush Mfg. 
Co. (D. C.) 209 Fed. 997; Phillips v. Dreher Shoe Co. (D. C.) 7 Am. 
Bankr. Rep. 326, 112 Fed. 404. 

The bankrupt corporation was liable over to the indorsers irrespec- 
tive of the issue of bonds secured by the mortgage in case they paid 
the notes. The indorsers were and are entitled to the benefit of the 
mortgage held by the trustée, but the mortgaged property has been 
sold and the proceeds applied on the bonds held by the indorsers. They 
hâve had the benefit of their security so far as the mortgaged property 
is concerned. The holders of the notes hâve proved their claims there- 
on and such claims hâve been allowed reduced by the proceeds of the 
mortgaged property. The deficiency judgment represents the différ- 
ence between the value of the mortgaged property and a part of the 
debts for which such indorsers were liable, and they hold the promise 
of the now bankrupt corporation to pay such différence, and such prom- 
ise is evidenced by the bonds. The issue of thèse bonds was not a 
mère second promise of the company made to the holders of the notes 
to pay, but a new obligation to the indorsers on the notes secured by 
mortgage, but the security of the mortgaged property was inadéquate. 



796 234 FEDERAL REPORTEE 

The trustée under the mortgage has no independent interest. He rep- 
resents the indorsers and can recover only for their benefit. If the 
bonds had been given directly to the indorsers as collatéral for their 
indorsements and payment thereof secured by a mortgage to the in- 
dorsers, the situation and reniedies in légal effect would be the same as 
now. The trustée under the mortgage has no greater rights than hâve 
the indorsers. But it seems to me that the claim of the présent holder 
is not based on the indorsement merely, but on the promise of the 
Astoroga Paper Company to pay such bonds in case the indorsers paid 
such notes. As the indorsers hâve paid the notes the original holders 
of such notes cannot maintain their claims based thereon. If the in- 
dorsers had not paid then they could not prove a claim unless in effect, 
on the bonds, the independent obligation of the Astoroga Paper Com- 
pany entered into for the benefit and protection of such indorsers. 

If A. indorses the note of B., receiving a written promise of the 
maker of the note to pay him in case he is compelled to pay and which 
promise is secured by mortgage, and B. fails to pay and A. takes up 
the note and realizes on his mortgage 50 per cent, of what he paid, 
and B. goes into bankruptcy, can A. prove and hâve allov^'ed his claim 
on the note and also a claim on the written promise ? It seems to me 
that this cannot be done. Clearly not under the décisions unless in 
this case the exécution of the bonds created a new and an independent 
debt based on a new considération provable and allowable against the 
estate of the bankrupt for the benefit of the indorsers, thus giving them 
a double dividend from the funds of the estate available for distribu- 
tion to gênerai creditors. The assignment of the notes and claims 
based thereon to a third party has not added to the rights of the in- 
dorsers or increased the liability of the estate of the bankrupt. 

I do not understand that the indorser on the note of a bankrupt who 
pays the note can prove up his claim on the note so paid and also on 
the implied promise of the bankrupt made at the time of the indorse- 
ment to repay him in case he is compelled to pay such note. I cannot 
see that the rights of the indorser against this estate are increased by 
taking from the maker of the note his bond or a written promise of 
indemnity to secure him for such indorsement. True when the in- 
dorser takes up the note he becomes its owner and may enforce his 
claim against the maker or his estate in bankruptcy. But if such in- 
dorser pays such note and has it assigned or transferred to a third 
person, and such third person proves his claim thereon against the es- 
tate in bankruptcy of the maker, it seems clear to me that the indorser 
holding collatéral cannot also prove up another claim based on his 
indorsement of the note and such promise. He may enforce his col- 
latéral so far as necessary to pay any différence between the dividend 
received by the holder of the note on the entire claim and the amount 
of such claim, but this will not warrant the proof of a claim and a 
dividend on such différence or deficiency, as this would be a second 
dividend from the same fund on the same debt, or a part of it. I 
think In re Knickerbocker Trust Co. (D. C.) 188 Fed. 445, and In 
re Waterloo Organ Co., 159 Fed. 426, 86 C. C. A. 406, while not in 
point, throw light on the question involved. 



IN BE ASTOaOGA PAPEB CO. 797 

I know of no case and am not pointed to one where it is held that 
the secured indorser on a note of a corporation or individual, later 
bankrupt, and who is compelled to take up and pay such note, may 
prove and hâve allowed a claim on the note and also a claim on the 
promise of such bankrupt accompanying the security to reimburse the 
indorser. Thèse bonds and this deficiency judgment are not held by 
a bona fide purchaser for vahie, but in trust for the benefît of the in- 
dorsers, and the only considération for their issue and dehvery to the 
indorsers was their indorsement of the notes. The considération for 
the indorsement was the bonds, promises of the maker of the notes, 
secured by mortgage on real estate, etc. The pledge was of that par- 
ticular mortgaged property and not of ail the estate of the now bank- 
rupt or of any part of his other property. The promise contained in 
the bonds is not based on a new and an independent considération, but 
on the Hability of the indorsers created by his indorsement. Their pay- 
ment of the notes indorsed by them give them the right to prove their 
claim thereon and collect of the maker or his estate and also enforce 
their collatéral, but does not entitle them to a second dividend on that 
liability from the gênerai estate. 

[3] This court is of the opinion that the référée was right in dis- 
allowing the claim of Shall as trustée on the deficiency judgment, but 
thinks that the claim on the notes should hâve been allowed without 
déduction on account of the enforcement of the collatéral. On taking 
up the notes the indorsers were entitled to prove their claim for the 
full amount thereof and receive a dividend on the full amount of 
such claim and then apply the proceeds of the mortgaged property ap- 
plicable to the payment of the balance of the claim on the bonds or 
deficiency judgment. People v. E. Remington & Sons, 121 N. Y. 
328, 24 N. E. 793, 8 L. R. A. 458 ; Lewis, Trustée, v. United States, 
92 U. S. 618, 623, 23 L. Ed. 513; 8 Cyc. 325, and cases there cited. 
If the dividend should equal the claim or claims, that would end the 
matter and the deficiency judgment could not be enforced. If less 
than the claims then the collatéral is to be applied, but the second prom- 
ise found in the bonds is but a réitération of the implied undertaking 
of the maker of the notes to reimburse the indorser in case he was 
compelled to pay. 

When the indorsers indorsed the notes in question there was an im- 
plied promise on the part of the maker to pay them any sum they 
should be obligated and compelled to pay by reason of such indorse- 
ment. M'Eemore v. Powell, 12 Wheat. 555, 556 (6 L. Ed. 726), where 
it is said : 

"In gênerai, the indorser, by payina: the bill, has a complète power to re- 
instate himself In the possession and ownership of the bill, and thus to en- 
title himself to a personal remedy on the instrument against ail antécédent 
parties." 

See, also, Morgan v. Reintzel, 7 Cranch, 273, 3 L. Ed. 340. 

A second promise to pay accompanying the pledge of property as 
collatéral security for the indorsement does not give the right to a sec- 
ond dividend from the estate of a bankrupt on the same debt. In 8 

Cyc. 325, it is said: 
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"The holder of a note to whom the Insolvent maknr lias inclorsea another 
note as collatéral cannot prove both notes against the insolvent estate" — citlng 
In re Sherry, 101 Wis. 11, 76 N. W. 611. 

There will be an order affirming the order of the référée disallow- 
ing and rejecting the claim on the deficiency judgment. 



In re HUFFAIAN-SALVAR ROOPING PAINT CO. 

(District Court, N. D. Alabama, S. D. July 25, 1016.) 

No. 13,680. 

BANKEtrpTCT <Ê=»14B(2) — Administration— Property Vestinq in Tbustee— 
KiGirrs or Action — Stockiiolder's Liabilitt. 

The liability of stockholders of an Alabama corporation for payment of 
stock subscriptions by transfer of property fraudulently overvalued can- 
not be enforced by its trustée in bankruptcy, sinee under Alabama law 
, the right to enforce such liability is not a property right or asset of the 
coi-poratlon which prior to bankruptcy it could enforce as part of a "trust 
fund" for the benefit of ail its creditors, but is an independent right of 
action existing aloue in favor of creditors defrauded thereby, who hâve 
an exclusive remedy under Code Ala. 1907, § 3744, providlng that judg- 
ment creditors of a corporation ha ving exécutions returned "iio property 
found" niay, in equity, subject the unpaid stock subscription of one or 
more stockholders, wlthout joining other stockholders and without re- 
gard to whether the corporation has called for such subscription or could 
nialntain suit theréfor ; and therefore the trustée takes no title to 
such stockholders' liability as an asset of; the bankrupt; under Bankrupt- 
cy Act, § 70 (Act July 1, 1898, e. 541, 30 Stat. 565 [Comp. St. 1913, § 9654]), 
which enumerates ail the classes of, property which the trustée acquires, 
nor under Bankruptcv Act, § 47, as âmeiided by Act .Tune 25, 1910, c. 412, 
I 8, 36 Stat. 840 (Conip. St. 1913, § 96311, vesting trustées with rights of a 
judgment créditer in ail "property not in the custody of the bankruptcy 
court." ' 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 205 ; Dec. Dig. 
<S=:5l45(2).] 

In Bankruptcy. In the matter of the Huffman-Salvar Roofing Paint 
Company, bankrupt. On pétition of trustée to enforce stockholders' 
liabihty. Pétition dismissed. 

A. Léo Oberdorfer and Benj. Leader, both of Birmingham, Ala., for 
trustée. 

Henry Fitts, of Birmingham, Ala., for respondents. 

GRUBB, District Judge. This proceeding is based on a pétition filed 
by the trustée in bankruptcy in the bankruptcy proceeding, to enforce 
against the respondents the liability created by the Constitution and 
laws of Alabama of stockholders, where subscriptions to the capital 
stock of the corporation are paid by the transfer of property, alleged 
to bave been fraudulently overvalued. The bankrupt has insufficient 
assets to satisfy its debts> apart from the alleged stockholders' liability. 
The stock was paid for by the transfer to the corporation of a sup- 
posed secret formula for the manufacture of fireproof paint. It may 
be conceded that there was a fraudtdent overvaluation of the secret 

^::^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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formula, shown by the proof, which was transferred to pay the bank- 
rupt for the stock issue. 

The first question presented is the right of the trustée to maintain 
an action to enf orce the HabiHty against the respondent stockholders. 

In order that the trustée be vested with such right of action, the 
HabiHty must hâve been at some time an asset of the bankrupt. Sec- 
tion 70 of the Bankrupt Act of 1898 enumerates the classes of prop- 
erty which the trustée acquires, and those enumerated are exclusive. 
Subdivision 4 vests in the trustée "property transferred by him (the 
bankrupt) in fraud of creditors" ; subdivision 5 "property which prior 
to the filing of the pétition he could by any means hâve transferred 
or which might hâve been levied upon and sold under judicial pro- 
cess against him"; and subdivision 6 "rights of action arising upon 
contracts or from the unlawful taking or détention of, or injury to, 
his property." 

The trustée, if vested with the right to enforce the HabiHty at ail, 
must be so vested by virtue of one of the three mentioned subdivisions. 
If the HabiHty could be enforced by the bankrupt against the stock- 
holder, it is clear that the trustée could enforce it, under the first or 
last of the three mentioned classes. If the stockholder had agreed with 
the bankrupt to pay the full par value of his shares, and had failed 
to do so, the bankrupt corporation, after call, could hâve enforced the 
payment, before bankruptcy, and its trustée could hâve done so, after 
bankruptcy. 

So, if the stockholder had originally agreed to pay in full for his 
shares, and had been subsequently released, without considération mov- 
ing to the bankrupt, from his Haîiility by the bankrupt corporation, be- 
fore bankruptcy, while the bankrupt could not, after and because of 
such release, enforce the unpaid subscription against the stockholder, 
the trustée, after bankruptcy, could recover it, as "property transferred 
by him (the bankrupt) in fraud of creditors" under subdivision 4 of 
section 70. 

In each of thèse instances the HabiHty could hâve been at some time 
at or before the filing of the pétition an asset of the bankrupt and 
would so come under some one of the classifications of section 70, and 
hence the trustée could enforce it. 

In this ca,se the HabiHty is based upon a payment in property alleged 
to hâve been fraudulently overvalued. Whether the HabiHty is en- 
f orceable by the trustée dépends upon whether or not it ever constitut- 
ed a property right of the bankrupt corporation, which could hâve 
been enforced by it before bankruptcy intervened. If it did not, then 
the right to enforce it did not pass to the trustée under any subdi- 
vision of section 70, and hence not at aH. 

Whether or not the HabiHty was ever an asset of the bankrupt dé- 
pends upon the Constitution, laws, and décisions of Alabama relating 
to the stockholder's liability for a stock subscription paid by the trans- 
fer of fraudulently overvalued property. If the Constitution and stat- 
utes of Alabama, as construed by the Suprême Court, hâve created 
a right of action in favor of the corporation for the enforcement of 
such HabiHty, then the trustee's right to enforce it is clear. On the 
other hand, if the liability exists alone in favor of the creditors of 
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the corporation and is not enforceable by the corporation in favor of 
itself or its creditors, and if it does not constitute property transferred 
by the corporation in fraud of its creditors, then the trustée in bank- 
ruptcy bas no right to enforce it. 

This seems clear from the terms of the Bankrupt Act, and is sus- 
tained by authority. In re Jassoy Co., 178 Fed. 515, 101 C. C. A. 641 ;' 
Courtney v. Georger (D. C.) 221 Fed. 502; Courtney v. Georger, 228 
Fed. 859, 143 C. C. A. 257. 

In some states (Missouri and others) the liability is construed to ex- 
ist in favor of the corporation, as part of its capital, which constitutes 
the trust fund for payment of its debts. In such states the trustee's 
right to recover is sustained. Babbitt v. Read (D. C.) 215 Fed. 395- 
412; In re Remington Auto & Motor Co., 153 Fed. 345, 82 C. C. A. 
421. 

In other states (Minnesota and others) the liabiHty is construed to 
exist in favor of the creditors only, upon the theory that the misrepre- 
sentation of the value of the property made by the subscriber to the 
creditors, when relied upon by the creditor, constitutes a fraud upon 
the creditor, which the creditor is entitled to bave redressed in his own 
name and right against the stockholder. In states where this doc- 
trine obtains, the courts hâve held that the right of action is in the 
creditor alone and not in the trustée of the bankrupt corporation. In 
re Jassoy Co., 178 Fed. 515, 101 C. C. A. 641 ; Courtney v. Georger 
(D. C.) 221 Fed. 502; Courtney v. Georger, 228 Fed. 859, 143 C. C. 
A. 257. 

The solution of the case dépends, accordingly, upon what is the hold- 
ing of the Alabama courts as to whether, under its constitutional and 
statutory provisions, the liability is one existing in favor of the cor- 
poration and which passes to its trustée in bankruptcy, or one existing 
independently of the corporation in favor of the defrauded creditor, 
to whom the false représentation as to the full paid character of the 
stock is held to bave been made. Three cases in Alabama are im- 
portant. In the case of Elyton Land Co. v. Birmingham Warehouse 
& Elevator Co., 92 Ala. 407, 9 South. 129, 12 L. R. A. 307, 25 Am. 
St. Rep. 65, the Suprême Court of Alabama decided the liability of a 
subscriber to stock paid by fraudulently overvalued property to cred- 
itors and intimated a doubt as to the right of a creditor, who knew 
or participated in the transaction, to complain of it. The opinion in 
this case is equally consistent with the idea that the ruling was attribut- 
ed to the trust fund theory as to the fraud theory. In the case of 
Nicrosi V. Irvine, 102 Ala. 648, 15 South. 429, 48 Am. St. Rep. 92, the 
Suprême Court said : 

"The capital of a corporation is regarded as a trust fund for its creditors ; 
and upou the theory that the différence between the face value of the shares in 
such capital and the value of the property which has been conveyed to the 
corporation for such shares at an overvaluation belonga to and constitutes in 
part such trust fund, a court of chaneery wlll, at the instance of creditors, 
conserve the integrity of the fund by decreeing the payment of such différence 
by the subscriber." 

This would seem to support the trust fund doctrine as the applicable 
one. But the Suprême Court immediately says : 
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"But tliis rlght In the creditors is purely an équitable one and not en- 
forceable at law at ail, and enforceable in equlty on the independent standing 
of creditors in relation to the capital stock, and not through any supposed 
le^al or équitable right the corporation itself has to demand payment ot 
such différence for its own beneflt in any forum, for it has no such right." 

This would seem to exclude the idea that the corporation or its 
trustée could complain. 

The case of Lea et al. v. Iron Belt Mercantile Co., 147 Ala. 421, 
425, 42 South. 415, 416 (8 L- R. A. [N. S.] 279, 119 Am. St. Rep. 
93), seems décisive of the Alabama rule. The Suprême Court reas- 
serts the liability of a stockholder to creditors for unpaid stock, pur- 
porting to hâve been fully paid, but by fraudulently overvalued prop- 
erty. The stockholder Lea set up as in défense that the complaining 
creditor knew of the overvaluation. Of this défense, the court said: 

"The question presented for our détermination, in view of the fact that 
there was an overvaluation, is whether the fact of knowledge by complaln- 
ant of the overvaluation, if true, is a good défense, and whether this défense 
is supported by the évidence. The eomplainant was organiKed in 18t)l, and 
niade the loan, the basis of the judgnient sought to be enforced, in 1804 or 
IS'Jô. It therefore becanie a creditor of the debtor corporation after that 
corporation had accepted the lands in discharge of the subscrlption obligations 
at the overvaluation complained of. It cannot be doubted that if eomplain- 
ant had notice of the actual state of afifairs, being a subséquent creditor, it 
cannot disturb the arrangement between the eompany and Its stockholders. 
It is impossible, wlth notice of the character and value of the land, for eom- 
plainant to hâve acted on and trusted appearances, rather than the true cou- 
ditioji of affairs, and, therefore, to hâve been deceived. This seems to be the 
universal doctrine of the courts. This principle, as well as the one upon 
which the equity of the blU must rest, are ably discussed by Messrs. Clark & 
Marshall In their work on Private Corporations, at page 2327. Thèse au- 
thors, after showing that assets of a corporation are not a trust fund for 
creditors in any proper sensé, say: 'It has been repeatedly held, in the ao- 
sence of spécial statutory provisions, that vvhere a corporation issues stock as 
bonus, or for less than its par value in cash, or for property taken for an 
overvaluation, the transaction cannot be assailed, and full payment by the 
stockholders required, by of for the beneflt of persons who became creditors 
before the stock was so issued or who participated in the transaction, or who 
afterwards dealt with the corporation and became creditors with knowledge, 
for in neither of thèse cases is there any fraud as against them.' 'It is ditti- 
cult, if not impossible,' said the Minnesota Suprême Court, 'to explain or 
reconcile thèse cases upon the trust fund doctrine, or, in the light of them, to 
predicate the liability of the stockholder upon that doctrine. But by put- 
ting it upon the ground of fraud, and applying the old and tamlliar rules of 
law on that subject to the peculiar nature of a corporation and the relation 
which the stockholders bear to it and to the public, we hâve at once rational 
and loglcal ground on which to stand. The capital of a corporation is the 
basis of its crédit. It is a substitute for the individual liability of those 
who own its stock. People deal with it and glve it crédit on, the faith of it. 
They hâve the right to assume that it has paid-in capital to the amount which 
it represents itself as havlng ; and if they give it crédit on the falth of that 
représentation, and if the représentation is false, it is a fraud upon them; 
and, in case the corporation becomes insolvent, the law, upon the plainest 
pi'inciples of common justice, says to the delinquent stockholder, "Make that 
représentation good by paying for your stock." Iti certalnly cannot require 
the invention of any new doctrine in order to enforce so familiar a rule of 
equlty. It is the misrepresentation of fact in stating the amount of capital 
to be greater than it really is that is the true basis of the liability of the 
stockholder in such cases ; and it foUows that it is only those creditors who 
hâve relied, or who can fairly be presumed to hâve relied, upon the professed 

234 F.— 51 
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amount o£ capital, in whose favor the law will recognize and enforce an 
equity agalnst the holàers of bonus stock. This furnishea a rational and uni- 
form rule, to which famlllaf prineiples are easily applied, and which frees 
the sub ject i f rom ma.ny of the difficulti es and apparent inconsisteneles Into 
which the itrtist fund doctrine has involved it ; and we thinli that, even where 
the trust fund doctrine has been Involîed, the décision in almost every well- 
considered case Is readily ref érable to such I a rnle.' * * ^ This prliieiple 
does not seem to be controverted, but is sought to 'be ayoided only by a dé- 
niai of the fact of notice." 

The quoted language is inconsistent witli the idea that the basis of 
the Alabama rule is the trust fund doctrine. That doctrine, as con- 
trolling the décision, is expressly repudiated, and the court rests its 
décision upon the fraud doctrine, as in the Minnesota cases. Nor is 
the discussion obiter. The défense of notice of the complaining cred- 
itor of the overvaluation, at the time crédit was extended, woiild hâve 
no place where the trust fund doctrine was the basis of the hability. 
If the différence between the true and exaggerated value is an asset 
of the corporation, then ail classes of its creditors should share in 
it— prior creditors, subséquent creditors with notice, and creditors who 
participated in the transaction. Ail thèse are eliminated by this déci- 
sion of the Alabama Suprême Court f rom a share in the recovery, and 
this could only be so upon the idea that the fraud doctrine obtained, 
and that the mentioned classes could not hâve been defrauded, since 
they did not rely upon the false représentation as to value in extend- 
ing crédit. A chbice between the adoption of the trust fund and of the 
fraud doctrine was necessary to a décision of Lea's liability as a stock- 
holder to the complaining creditor, since his défense was that the com- 
plaining creditor had notice of the overvaluation. This could only 
constitute a défense in the event the fraud doctrine was adopted. The 
court held it to be a complète défense. On page 431 of 147 Ala., on 
page 418 of 42 South. (8 L. R. A. [N. S.] 279, 119 Am. St. Rep. 93), 
the court said: 

"Xt vvould, therefore, necessarily foUow tliat, complainant being charge- 
able, at the time of the création of its debt, with notice ot the overvaluatloa 
of ttie land accepted by the debtor corporation in discharge ot tlie stock sulJ- 
scription, it cannot maiutain this bill to charge respondent Lea on hls sub- 
scription." 

This case commits thc: Alabama courts to the fraud doctrine with 
its necessary incidents. One of thèse is that creditors whose debts 
were incurred before the stock issue complained ôf, or those whose 
debts were incurred after, but with notice of the overvaluation, cannot 
complain of the overvaluation. Another is that the corporation never 
could hâve enforced the liability, as it never constituted a liability to 
the corporation, but only to the creditors thereof, and hence that its 
trustée in bankruptcy could not enforce it. 

This is also the doctrine adopted by the Suprême Court of the United 

States in Coit v. Gold Amalgamating Co., 119 U. S. 343, 347, 7 Sup. 

Ct. 231, 232 (30 L. Ed. 420), in which the court said : 

"If it were proved that actual fraud was commltted in the payment of 
the stock, and that the complainant had glven crédit to the company from a 
belief that its stoclc was fnlly paid, there would, undonbtedly be substantial 
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ground for tlle relief asked. But where the charter authorizes capital stock 
to be paid in property, and the shareholders honestly and iu good faith put 
In property instead of money in payment of their suliscriptions, third parties 
hâve no ground of <!6mplaint. The case is very différent from that in which 
subscriptions to stock are payable in cash, and where only a part of the In- 
stallments has been paid. In that case there is stlll a debt due to the cor- 
poration, which, if it become insolvent, may be sequestered in equity by the 
creditors, as a trust fund liable to the payment of their debts. But where 
full-pald stock is issued for property received, there must be actual fraud in 
the transaction to enable creditors of the corporation to call the stockholders 
to account. A gross and obvious overvaluatlon of property would be strong 
évidence of fraud. Bovnton v. Hatch, 47 N. Y. 225 ; Van Cott v. Van Brunt, 
82 N. ï. 535 ; Le Fevre v. Carr, 27 Pa. 413." 

The case of Scovill v. Thayer,_ 105 U. S. 143, 26 L. Ed. 968, was 
not one of fraudulent overvaluation, but of partial payment, with an 
agreement that the stock, as against the corporation, should be fuUy 
paid. 

No subséquent Alabama case has been cited overruling the Lea 
Case. The case of Hundley v. Hewitt (Ala.) 71 South. 419, is clearly 
distinguishable. In that case the subscriber gave notes for the pay- 
ment of his stock subscription, which he procured thereafter, upon the 
insolvency of the corporation, to be canceled and surrendered to him, 
without considération. The notes were assets of the corporation and 
the effect of the voluntary cancellation of them was to transfer prop- 
erty of the corporation in fraud of its creditors. A right of action for 
their recovery would therefore clearly vest in a receiver representing 
creditors or in a trustée in bankruptcy. ISio such fraudulent transfer 
can be predicated on the facts of the transaction which is the basis of 
this proceeding, since the corporation agreed to receive the formula 
in full payment of respondents' stock purchase, and there was never 
a liability on the part of respondents to the corporation for more, and 
so nothing on which to base a fraudulent retransfer or surrender, as 
in the case of Hundley v. Hewitt. The additional liability of the re- 
spondent stockholders was alone to subséquent creditors of the cor- 
poration, who did not know of the overvaluation. 

The sarae reason shows the inapphcability of the amendment of 

1910 to section 47 of the Bankruptcy Act. The part relied upon by 

the trustée as conferring the right to maintain the suit is as follows : 

"And also, as to ail property not in the custody of the bankruptcy court, 
shall be deemed vested with ail the rights, remédies, and powers of a judg- 
inent créditer holding an exécution duly returned unsatistied." 

The words "property not in the custody of the bankruptcy court" 
means property of the estate in bankruptcy, as appears from its previ- 
ous use in the section. The liability of the stockholders upon an over- 
valuation is to creditors and not to the corporation, and hence is not 
property of the bankrupt estate. The amendment is therefore inap- 
plicable. 

The statute of Alabama, section 3744, Code 1907, provides a reniedy 
in favor of judgment creditors of a corporation having exécutions 
returned "no property found" by bill in equity to subject the unpaid 
stock subscriptions of one or more stockholders in the corporation. 
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without joining the other stockholders and without regard to whether 
the corporation has called for such subscription or could maintain 
suit therefor against the stockholder, which seems to be adéquate and 
exclusive of the right of a trustée in bankruptcy, at least where the 
unpaid subscription is due to an alleged fraudulent overvaluation of 
property transferred to the corporation in payment of the subscrip- 
tion. 

For thèse reasons, I thinlî the trustée in bankruptcy had no right to 
maintain the pétition against the respondents, and the pétition for re- 
view is granted, and the pétition of the trustée ordered dismissed at 
his costs. 



ATJNT JEMIMA MILLS CO. v. RIGNET & CO. 

(District Court, E. D. New York. July 26, 1916.) 

Teade-Makks and Teadk-Namks i|=s>61— Infbikgbment of Trade-Mark— 
What Constitutes. 

A trade-mark may be approprlated solely by afflxlng It to an article 
of merçhandlse as a mark, and as such alone will It be protected, therefore, 
complaïnant cannot complain that défendant, which sold syrup, approprl- 
ated Its flour trade-mark ; the two articles belng wholly distlnctlve. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 76 ; Dec. Dig. ®=961.] . 

Tbadb-Marks and Tbade-Namks ®=»78— Unfaie Compétition— What Con- 
btitutes. 

While the avowed purpose of the law of unfalr compétition is to pro- 
tect the honest and punish the dishonest trader, as well as to protect 
the public from déception, the mère fact that a défendant is gullty of 
fraudulent conduct deceiving the public, will not, where complainant is 
not injured, warrant relief. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i 88; Dec. Dlg. «=>78.] 

Teadb-Maeks and Tbade-Names <g=>68— TJnfaib CoMPETrrioN— Relief. 
As a prlvate Injury is necessary to relief under the law of unfair com- 
pétition, complainant, which manufactured flour, can be granted no re- 
lief because défendant labeled its syrup wlth complainant's trade-mark, 
the two articles not belng in compétitive classes ; this being so though the 
publie was led to believe that complainant manufactured the syrup. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79 ; Dec. Dlg. <S=>68.] 

Tbade-Mabks and Tbade-Names ®=>73(2) — Use oi" Namb. 

Some years after complSnant knew that défendant had begun to sell 
synip under the name by which complainant designated its flour, com- 
plainant's adoption of such name as part of its corporate tltle gives it no 
added rights. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. (S=»73(2).] 

Tkade-Mabks and Tbade-Names ig=»78— Unfaib Compétition— Relief. 

Though complainant by extensive advertislng created a market for Its 
flour kuown as "Aunt Jemlma's" it cannot complain that défendant, which 
sold syrup under the same name, reaped the beneflt from such advertis- 
lng; no injury being apparent. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 88 ; Dec. Dig. «g=»78.] 
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6. Traoe-jMaeks and Tkade-Nambs O^GS — Relief— Prospectix'e Injury. 

Equitable relief oannot be granted on the suggestion of a pos^îible in- 
jury, so where défendant sold syrup under the sanie name tliat conii'lain- 
ant sold fleur, couii)lainant will not, though It had a trade-mark in sucli 
name, be granted relief on the tlieory that défendant, by dlsposing of 
Inferior syrup, might possibly préjudice the trade agalnst coiuplalnant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade->fames, Cent. 
Dig. § 79 ; Dec. Dig. C=68.] 

In Equity. Bill by the Aunt Jemima Mills Company against Rigney 
& Co. Bill dismissed. 

Hugo Mock, of New York City, for complainant. 
Owen, Owen & Crampton, of Toledo, Ohio (F. F. Crampton, of 
Toledo, Ohio, of counsel), for défendant. 

VEEDER, District Judge. This is a suit for infringement of a reg- 
istered trade-mark and for unfair compétition. It appears that the 
Davis MilHng Company, a Missouri corporation engaged at St. Jo- 
seph in the manufacture and sale of varions kinds of flour, adopted 
about 1890 the name "Aunt Jemima's," together vi^ith a fanciful pic- 
ture of a colored woman, as a mark for its pancake flour. On April 
3, 1906, a certificate of registration was granted to it by the Patent 
Office for this mark as a "trade-mark for self-rising flour." In 1914 
the Davis Milling Company was reorganized as the Aunt Jemima Mills 
Company, to which the foregoing trade-mark was duly assigned. 
Meanwhile, Rigney & Co., a New York corporation engaged in the 
manufacture of syrups, rock candy, etc., in the Borough of Brooklyn, 
adopted in February, 1908, a similar mark for a pancake syrup made 
by it. On December 29, 1908, a certificate of registration was grant- 
ed to it by the Patent Office for this mark as a "trade-mark for pan- 
cake syrup and sugar cream." Upon its adoption of this mark for its 
pancake syrup the défendant notified the Davis Milling Company, and 
suggested a scheme of co-operation. This suggestion was eventual- 
]y rejected, but the complainant did nothing to challenge the def endant's 
right to its use of the mark until this suit was instituted, November 15, 
1915. 

[1] There is no trade-mark infringement hère. To sustain a 
charge of infringement, the owner must hâve used it on goods of the 
same descriptive properties as the goods sold by the alleged infringer. 
The complainant's predecessor in title applied for and was granted this 
mark for use on flour. Two years later the défendant applied for and 
was granted a similar mark for use on syrup. The question under the 
statute is whether thèse articles hâve the same descriptive properties. 
A mark may be said to be appropriated to merchandise of the same 
descriptive qualifies when the essential characteristics of the goods 
are the same. Phœnix Paint & Varnish Co. v. John T. Lewis & Bros., 
32 App. D. C. 285. Unless this be true, the mère similarity of the 
marks becomes immaterial. The law places no inhibition upon the 
use of the same mark by différent persons, so long as the goods to 
which it is applied are so distinctive in their essential characteristics 
as to preclude the probability of confusion in trade. G. J. Tire Co. v. 

^z^For other cases see same topic & KEY-NUMBBR In aU Key-Numbered Digests & Indexes 
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G. J. G. Motor Car Co., 39 App. D. C. 508. Flour and syrup are sa 
(listinctive. The complainant is limited to its registration for jflour. 
It could not extend its registration to syrup ; for, never having made 
syrup, it had not in fact used the mark on syrup. Valid registration 
of a trade-mark is acquired, not by the invention or adoption of a 
word or symbol, but solely by affixing it to an article of merchandise 
as a mark; it is the trade, not the mark, that is protected. In other 
words, a registrant is entitled to prima facie ownership only of the 
field which he has actually appropriated. Hump Hairpin Co. v. De 
Long Hook & Eye Co., 39 App. D. C. 484. 

[2, 3] The same considérations are practically décisive of the issue 
of unfair compétition. The objects of the law of unfair compétition 
as stated by the Circuit Court of Appeals of this circuit in Florence 
Mfg. Co. V. J. C. Dowd & Co., 178 Fed. 73, 101 C. C. A. 565, are : 

"First, to protect the lionest trader in the Inislness which fairly belongs to 
him ; second, to punish the dishonest trader vTho is taking his competitor's 
business away by unfair means ; and, third, to protect the public from décep- 
tion." 

The fundamental basis of the private remedy is, however, not the 
protection of the public from imposition, but injury to the complain- 
ant. That the public is deceived may be évidence of the fact that the 
original proprietor's rights are being invaded. If, however, the rights 
of the original proprietor are in no wise interfered with, the déception 
of the public is no concern of a court of chancery. So, although fraud- 
ulent conduct which is calculated to deceive the public is a necessary 
élément, it is the private loss of the complainant that is to be pre- 
vented, not the public injury arising to others. This is in conformity 
with gênerai principles. A court of equity cannot enforce as such the 
police power of the state. It is not sufficient, therefore, that the use 
of a mark by a subséquent appropriator is calculated to deceive the 
public into believing that his goods are the goods of, that is, made by, 
the original proprietor of the mark. Thèse principles were fully form- 
Ulatèd by Lord Chancellor Westbury so long ago as the case of Leath- 
er Cloth Co. v. American Lea.ther Cloth Co., 11 H. L. Cas. 523. See 
the statement by Circuit Judge (now Mr. Justice) Day in the leading 
case of American Washboard Co. v. Saginaw Mfg. Co. (C. C.) 103 
Fed. 281, and by Judge Swayze in the récent case of Munn & Co. v. 
Americana Co., 83 N. J. Eq. 309, 91 Atl. 87. Also Borden's Condensed 
Milk Co. v. Borden Ice Creara Co. (C. C.) 201 Fed. 510, Borthwick v. 
The Evening Post, 37 Ch. D. 449, and Weener v. Brayton, 152 Mass. 
101, 25 N. E. 46, 8 L. R. A. 640. 

The nature of the private injury essential to the maintenance of the 
action is expressed in the title of the offense in terms of compétition. 
Hence it is sometimes stated that where there is no compétition 
there can be no action. Simplex Automobile Co. v. Kahnweiler, 162 
App. Div. 480, 147 N. Y. Supp. 617. Doubtless this is usually a suffi- 
cient statement. If two articles differ in their descriptive qualities so 
that one is not likely to be taken by consumers for the other, then there 
is no direct compétition in trade and ordinarily no injury. But I 
prefer to define the action in broad terms as resting upon injury aris- 
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ing from the act of the subséquent apptopriatBr of a mark. For there 
may be injury other than that arising frorli direct compétition in the 
sale of the product to which a mark is attached; as, for instance, in 
the case of British-American Tobacco Co. v. British-American Cigar 
Stores Co, 211 Fed. 933, 128 C. C. A. 431, Ann. Cas. 1915B, 368, 
where the court relied in part upon the probable confusion in the 
market in the stock.s and securities of two corporations. 

So, also, with respect to "unfairness." The mère fact of damage 
or probability of damage is not conclusive, since damage may resuit 
from lawful acts, such as legitimate compétition. Fraudulent conduct 
on the part of the défendant is a necessary élément, but fraudulent 
conduct without injury to the complainant does not suffice, Munn v. 
Americana Co., supra; Borthwick v. The Evening Post, supra. That 
is to say, it is a question of fact, not merely of intention. Unless the 
défendant has adopted means calculated to injure the complainant 
through unfair compétition, the intention is immaterial. G. W. Cole 
Co. V. American Cément & Oil Co., 130 Fed. 703, 65 C. C. A. 105. 

Applying thèse principles to the facts of this case, it is apparent that 
there can be no direct compétition in trade between flour and syrup, 
for their descriptive qualities are dissimilar. Although the question 
whether articles belong to compétitive classes is a question of fact 
rather than of law, the reports are replète with illustrations of the 
principle. In the following cases the articles rnentioned were held 
to be of différent descriptive qualities or classes;. George v. Smith 
(C. C.) 52 Fed. 830 (canned salmon and canned tomatoes and peaches) ; 
JSorden's Condensed Milk Co. v. Borden Ice Cream Co. (C. C.) 201 
Fed. 510 (ice cream and milk); Lawrence v. P. E. Sharpless Co. (D. 
C.) 203 Fed. 762 (butter and cheese); Atlas Mfg. Co. v. Street & 
Smith, 204 Fed. 398, 122 C. C. A. 568, 47 L. R. A. (N. S.) 1002 (the 
title of a periodical devoted to fiction and the name of a personage 
shown on a moving picture film) ; Simplex Automobile Co. v. Kahn- 
weiler, 162 App. Div. 480, 147 N. Y. Supp. 617 (automobiles and fire 
extinguishers) ; Anglo-Swiss Condensed Milk Co. v. Metcalf, 31 Ch. 
D. 454 (condensed milk and butterine and eggs) ; Borthwick v. The 
Evening Post, 37 Ch. D. 449 (Morning Post and Evening Post, as 
titles for newspapers). To the same efïect are the following décisions 
of the Court of Appeals of the District of Columbia on issues of inter- 
férence in trade-mark registration ; Peter Schoenhofen Brewing Co. 
V. John Sexton & Co., 41 App. D. C. 510 (grape juice and lager béer); 
G. J. Tire Co. v. G. J. G. Motor Car Co., 39 App. D. C. 508 (auto- 
mobiles and rubber tires) ; Hump Hairpin Co. v. De Long Hook & 
Eye Co., 39 App. D. C. 484 (hairpins and hooks.and eyes) ; Johnson 
Educator Food Co. v. Sylvanus Smith & Co., Inc., 37 App. D. C. 107 
(crackers, biscuits, bread, and break fast cereals, and sait, smoked, 
pickled, and canned fish) ; Muralo Co. v. National Lead Co., 36 App. 
D. C. 541 (kalsomine and white lead). On the other hand, in the 
following cases in this circuit the use of similar marks has been en- 
joined: Florence Mfg. Co. v. J. C. Dowd & Co., 178 Fed. 73, 101 C. 
C. A. 565 (toilet brushes and tooth brushes) ; British-American To- 
bacco Co., Ltd., V. British-American Cigar Stores Co., 211 Fed. 933, 
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128 C. C. A. 431, Ann. Cas. 191SB, 363 (wholesale and retail dealers 
in tobacco); American Tobacco Co. v. Polacsek (C. C.) 170 Fed. 117 
(smoking and chewing tobacco and cigarettes) ; Van Zile v. Noruh 
Mfg. Co. (D. C.) 228 Fed. 829 (a laundry washing aid and a germicide 
afid cleansing powder for use in sweeping). 

[4] The essential characteristics of flour and syrup are dissimilar. 
It is true that both are designed for human consumption as arti- 
cles of food. But in other respects they dififer as a bat or a glove 
differs from a shoe, though both are articles of wearing apparel. No 
one desiring to purchase flour would accept syrup without knowing 
the différence. That is the test. Muralo Co. v. National Lead Co., 36 
App. D. C. 541 ; Johnson Educator Food Co. v. Sylvanus Smith & 
Co., Inc., 37 App. D. C. 107, and cases above cited. If a consumer 
familiar with the mark used on the complainant's flour should con- 
clude upon seeing the same mark on the defendant's syrup that the 
complainant had extended its business to sugar, it would be because 
of no confusion in his mind between the two articles. To regard the 
trade-mark right as including both would be to give it the effect of 
a trade-name upon ail goods made by a particular company, instead 
of the effect of a trade-mark used upon particular goods. The com- 
plainant is hère relying upon a trade-mark, not a trade-name. Of 
course, it can dérive no adventitious advantage from its adoption of 
part of its mark as its corporate name six years after the known adop- 
tion and continuons use by the défendant of the mark upon its own 
product. 

[5] Indeed, I do not understand that the complainant argues seri- 
ously that there is any compétition between flour and syrup. It does, 
however, assert a right to relief on two other grounds : First, that the 
défendant is deceiving the public into believing that its syrup is made 
by the complainant, and thereby unlawfully availing itself of the com- 
plainant's réputation and extensive advertising; and, second, that the 
complainant bas been, or at ail events may be, injured by the sale by 
the défendant of an inferior product. 

The first contention may be answered in the language of Lord Jus- 
tice Bowen in Borthwick v. The Evening Post, supra, where the pro- 
prietors of a morning newspaper sought to enjoin the use by an eve- 
ning newspaper of the same name : 

"I do not hesltate to draw the Inference that the title was taken to deceive 
somebody. But that is not enough. Is it calculated to deceive the publie 
in a way which would injure the Morning Post? It may be that It is taken to 
deceive the public without injuring the Morning Post. In my opinion that 
is exactly what has happened in this case." 

"Care must be taken In thèse cases," as Vice Chancellor Garrlson sald In 
Perlberg v. Smith, 70 N. .T. Eq. 6.38, 62 Atl. 442, "not to extend the meaning 
of the word 'unfair' to that which may be unethical but not illégal. It may be 
unethical for one trader to take advantage of the advertising of his neighbor, 
but his so doing would in many cases be entlrely légal." 

Such is the case hère. Doubtless it is deceptive, and therefore moral- 
ly wrong, for the défendant to suggest or intimate that his goods, are 
made by the complainant. But this does not give rise to a private right 
of action, because no interférence with the complainant's trade is 
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shown. To punish an immoral, or even a dishonest, trader, without 
stich proof, would be to enforce the police power of the state. The 
défendant may well, and does, assert that co-operative or joint associa- 
tion in the exploitation and sale of two food products consumed to- 
gether tends to increase the sale of each. The défendant may, and 
probably does, profit by the use of this mark, but there is no proof of 
in jury to the complainant. 

[B I With respect to the remaining contention, the bill allèges in jury 
to the complainant by reason of the fact that the defendant's syrup 
is of an inferior quality and unfit for use. There is no proof which 
warrants any such finding, nor any indicating any probability that such 
will be the fact. It is urged, however, that the possibility remains. 
But a court of equity may not act upon a suggestion of possible in- 
jury; there must be proof at least of reasonable probability of injury. 

The complaint is dismissed, but, under the circumstances, without 
costs to the défendant. 



UNION TRUST CO. OF NEW YORK et ni. v. ST. LOUIS, I. M. & S. RY. CO. 

BUSH et al. v. METROPOLITAN TRUST CO. OF CITY OF NEW YORK et al. 

(District Court, S. D. New York. May 8, 1916.) 

Raileoads ©=209 — Receivers — Rights undeb Moktgage. 

Where a railroad niortgage provided for the création in the hauds of 
the trustée of an "improveineiit and oiiuipment fund," to be used to relm- 
burse the niortgagor for e.xpenditureH uiade for certain classes of addi- 
tions, Improvements, and betterments, a receiver appointed for the prop- 
erty, at the suit of junior creditors. tlie eompany not being in default un- 
der the mortgage, succeeds to tlie right of the cojnpany to use such fund 
for the purposes designated. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 692-695 ; Dec. 
Dig. <S=209.] 

In Equity. Suit by the Union Trust Company of New York and 
Benjamin F. Edwards, as trustées, against the St. Eouis, Iron Moun- 
tain & Southern Railway Company. On ancillary bill by défendant 
railway eompany and B. F. Bush, its receiver, against the Metropolitan 
Trust Company of the City of New York and Walker Hill, trustées. 
Decree for complainants. 

This suit cornes on for hearing on bill and answer. Ail of the material alléga- 
tions in the bill, other than certain conclusions of fact, are admitted by the an- 
swers of the défendants. The Commonwealth Steel Company brought a cred- 
itors' bill against St. Ix)uis, Iron Mountain & Southern Raihvay Company (here- 
inafter called the Iron Mountain Company) in the District Court of the United 
States within and for the Eastern Division of the Eastern District of Missouri, 
and plaintiff Bush, on August 19, 1915, was duly appointed and qiialifled as re- 
ceiver of the railroad. property, and assets of said Iron Mountain Company. 
Thereafter a foreclosure suit was instituted in said court by Union Trust 
Company of New York and Benjamin F. Edwards, as trustées of the first and 
refundlng mortgage of said Iron Mountain Company (a mortgage in ail re- 
spects subséquent and junior to the unifying and refundlng niortgage hereln- 
after referred to), and the said two suits were Consolidated, and plaintiff Bush 
was duly appointed, and qualified as, receiver in said consolidated cause. An 
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ancillàry bill was meanwhile filed in thls court bj' Oommonwealth SteBl Corfa- 
pany, and.later an ancillàry blU in fqreclosure was brought by tbe trustées. 
Thèse two ancillàry suits were duly Consolidated, and, by order of tbis court 
entered herein on tbe 14th day of Deceniber, 1015, plaintiff Bush, was appoint- 
ed, and duly qualified as, reeeiver of ail property, assets, and income derived 
therefroœ, of sald , If on Mountain Company, within the territorial jurisdic- 
tlon pf thls court. He,.iS' now acting as reeeiver asiabove set fortb and as 
such is entitled to, and îs ih, possession and control of ail the railroad, prop- 
erty, and assets of said Iron Mountain Company. ' ' 

The défendants, Metropolitan Trust Company of the City of New York and 
\yalker_ HIU, are sued herein as trustées under the unifying and refunding 
)nortgage of said Iron Mountain Company, dated July 1, 1899, securing its is- 
sue of $40,000,000 4 per cent. Gold Bonds maturing July 1, 1929, upon which 
bonds i no default in the payment of principal or Interest has occurfed. As 
collatéral security for the debt evidenced by said 4 per cent. Gold Bonds, said 
Iron Mountain Company pledged with said Trust Company, as trustée under 
said unifying and refunding mortgage, certain corporate stocks and bonds, 
and among others 5,435 6 per cent, debenture séries B Bonds, of $1,000 each 
of the Wabash Railroad Company. In 1906, pursuant to the provisions of the 
mortgage, thèse bonds were exchanged, in accordance with the plan of ré- 
organisation of the Wabash Railroad Company, for 28,262 shares of preferred 
stock, 28,262 shares of common stock, and $3,913,000 face value of flr.st refund- 
ing and extensions mortgage bonds of the Wabash Railroad Company. 

On or about the 25th day of June, 1909, upon due request of the Iron Moun- 
tain Company, pursuant to the provisions of said mortgage, the défendant 
Trust Company released $1,000,000 face value of the said $3,913,000 of bonds, 
which had been sold by the Iron Mountain Company, and the proceeds thereof 
were deposited with said Trust Company to the crédit of the improvement and 
equipment fund established under said mortgage, and thereafter were with- 
drawn by said Iron Mountain Company to reimburse expenditures madé in 
accordance with the provisions thereof. The reraaining $2,913,000 of said 
bonds were deposited by said Trust Company under a deposit agreement pre- 
pared by a commlttee representing the holders of said bonds in proceediugs 
to foreelose upon them under a default which occurred January 1, 1912, and 
said Trust Company received against such deposit, an appropriate certiiicate 
frèm the depositary. 

Thereafter, pursuant to the terms of a reorganlzation agreement of said 
the Wabash Railroad Company, duly approved and adopted by said commlttee, 
an assessment of $654.82 in respect of each $1,000 face value of said $2,913,000 
of bonds was levied against said bonds. Upon application of plaintiff reeeiver 
he was directed by said District Court for the Eastern Division of the Eastern 
District of Missouri, in said principal suit, to advance to the détendant trustée 
$190,749.07, being the initial 10 per cent, of said assessment of $654.82 in re- 
spect of each such bond for the purpose of paying the said first installment 
of said assessment, and said plaintiff reeeiver was also directed to sell ail ol 
said certiflcates of deposit, representing said bonds at sucli priées and upon 
such terms as he might authorize and détermine, and to cause the proceeds of 
ail such sales to be deposited with said défendant Trust Company under the 
unifying and refunding mortgage to be applied first to the repaymeut of such 
adv'ances made by a plaintifl! reeeiver, with interest thereon, and any balance 
thereof to be held by said Trust Company in the so-called "improvement and 
equipment fund" created under and pursuant to the terms of said unifying 
and refunding mortgage. In pursuance of the authority and direction of the 
said court, and of resolutions of the board of directors of the Iron Mountain 
Company, and with the consent pf said défendant Trust Company, plaijitiiï re- 
eeiver thereafter sold the interest of the Iron Mountain Company in said 
$2,913,000 pf bonds represented, by said certiflcates of deposit; and;);he pur- 
chàse price thereof, aftçr the déduction by said plaintiff reeeiver of tlie. said 
sum of $190.T49.07, previously adyanced by him, with interest, namely, the sum 
of $892,643.42, was delivered to said défendant Trust Company, and said sum 
is now held tiy it under and pursuant to the terms and conditions of said uni- 
fying and refunding mortgage, as a part of the improvement and equipment 
fund thereunder. 
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By the provisions of tlie unif ying and refunding mortgage creating said im- 
provement and equipment fund (section 2 of article 5) it is provided that *'ali 
moneys received by tlie trustée or by tlie Trust Company under any provision 
of this indentnre, unless expressly reserved or appropriated by this Indenture 
to some other purpose, shall be received by tlie Trust Company, and be by it 
set apart as a cash improvenient and equipment fund to be used and paid over 
as hereinafter provided." The purposes for which the moneys held in said 
fund are to be used are stated to be, among others, "to reimburse the rail- 
way Company for any expenditures which shall hâve been made by it after 
the date of this indenture ont of its other fimds for any of the pui-poses men- 
tioned in sections .3 and 4 of article 2 of this indenture." The purposes men- 
tloned in section 3 of article 2 therein referred to are to reiniburse the Rail- 
way Company for expenditures made by it after July 1, 1899, for the acquisi- 
tion of new branch Unes or other additions or for specifled betterments or 
improvements upon any of the railroad property subject to the unifying and re- 
funding mortgage. 

In the administration of the receivership of the railroad and property of the 
Iron Mountain Company under the direction of the court in said principal 
suit, it has been necessary for plaintiff receiver from time to tiine to make, and 
he has made, by order and direction of the court in the principal Consolidated 
cause, certain expenditures for improvements, betterments, and equipment up- 
on and in connection with the lines of railway and property of said Iron 
Mountain Company, which expenditures hâve been made for one or more of 
the purposes for which it is provided by the ternis of said mortgage that the 
said improvement and equipment fund may be used In reimbursement of said 
expenditures. 

After the making of the said expenditures, plaintiff receiver notified said 
défendant Trust Company thereof, and represented to it that the said ex- 
penditures had been made after the date of the said unifying and refundiug 
mortgage and subséquent to the appointment of plaintiff as such receiver on 
August 19, 1915, and that they were of the character and for one or more of 
the purposes for which under the ternis of said mortgage the said improve- 
ment and equipment fund may be used and applied In reimbursement thereof, 
and thereupon demanded of said défendant Trust Company that it pay over to 
plaintifC as receiver, in reimbursement for said expenditures, the sum of |114,- 
7(39, ont of said improvement and equipment fund, and at the same tIme of- 
fered and agreed to deliver to said défendant Trust Company ail copies of 
resolutions and certiflcates required by the ternis of said mortgage, and to 
coniply with ail the ternis and conditions of said mortgage in respect of the 
reimbursement of plaintiff as such receiver for the said expenditures so made. 
Thereupon said défendant Trust Company refused said demand of plaintiff 
receiver, and notified him that it did not and would not recognize his right as 
such receiver to reimbursement, for said expenditures, out of said improvement 
and equipment fund, unless and until it should be ad.iudged and decreed by 
order of court that plaintifC, as such receiver, is entltled to such reimburse- 
ment, and that said défendant Trust Company, by such adjudication and de- 
cree, be ordered and directed to make the same. 

PlaintifC receiver has been authorized and Instructed by the court in the 
principal Consolidated cause to make sundry other betterments and improve- 
ments, aggregating in amount approximately $1,200,000, upon the property 
which is subject to the lien of the unifying and refunding mortgage, and for 
one or more of the purposes for which it Is provided by the terms of said 
mortgage that the improvement and equipment fund may be used and applied 
in reimbursement of expenditures made; but plaintifC receiver is without 
funds applicable to the making of such expenditures directed to be made by 
said orders, unless he can obtaln some reimbursement therefor from some 
source other than the revenue and income of the property which he Is oper- 
ating as receiver. Plalntlft" receiver is anxious and willing to comply with the 
orders directing him to make such expenditures, but in order to enable him to 
proceed under said orders, and In vIew of tlie position taken by the défendant 
Trust Company, and its refusai to permit his reimbursement out of the im- 
provement and equipment fund, he deems it necessary for the proper and 
economical administration of the receivership that he be assured in advance 
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of his right to reimburseinent for such proposée! expendltures, prior to incur- 
ring obligations in connection therewith. He asserts that bis right to rely, 
under tlie tenus and conditions of the unifylng and refundiiig mort gage, upon 
the reimbursenient of thèse proposed expendltures, as a subsisting and effective 
right prior to the actual completion thereof, is essentlal to his interest as such 
recelver and to the Interests of the sald Iron Mountain Coini)any. 

ïhe question now presented is therefore whether, accord ing to the intent 
and the tenus and conditions of the unifylng and refunding mortgage, plaln- 
tlff recelver has succeeded to the rights of the Iron Mountain Company to 
relmbursement ont of the improvement and equlpment fuud established there- 
under, and is entitled upon dellverlng to sald défendant Trust Company the 
resolutions and certiflcates called for by sald niortgage, and upon compllance 
wlth ail the other terms and conditions thereof to be relmbursed by sald de- 
fendant Trust Company out of sald fund, and interest thereon, for expendl- 
tures for any of the jiurposes wliich are included wlthin the ternis of sald 
mortgage as purjwses for whlch said Improvement and equipment fund is to 
be used and applied. If the recelver is found to be so entitled, the amount 
of such relmbursement niust be determined. 

Edward J. White and Cari A. De Gersdorff, both of New York City 
(Cari A. De Gersdorff, of New York City, of counsel), for receiver 
Bush. 

Walter H. Merritt, of New York City, for trustée Hill. 

Carter, Ledyard & Milburn, of New York City (Walter F. Taylor, 
of New York City, of counsel), for trustée Metropolitan Trust Co. 

MAYER, District Judge (after stating the facts as above). The 
terms and conditions of the unifying and refunding mortgage do not 
inhibit by implication or otherwise the relmbursement of a receiver 
of the railroad and property of the Iron Mountain Company by the 
trustée out of the improvement and equipment fund. In several in- 
stances the mortgage provides that, upon the appointment of a re- 
ceiver, the Iron Mountain Company (or, in efïect, its receiver) shall 
ipso facto lose certain of its rights in the property. Thus in article 4» 
section 2 (page 46), it. is provided that the trustées shall not be entitled 
to collect the principal or interest of any bonds or other obligations 
pledged under the mortgage, unless a receiver or the trustées shall 
hâve entered into possession of the mortgaged railroad; and in sec- 
tion 4 of the same article (page 48) there is a provision that, unless a 
receiver or the trustées shall hâve entered into possession, the Iron 
Mountain Company shall hâve the right to vote upon the shares of 
stock pledged under the mortgage. Provisions as to the rights of a 
receiver are also contained in section 1 of article 6 (page 61) and article 
7 (page 7Z). There is no provision, however, in any way limiting or 
modifying the right of the Iron Mountain Company (or its receiver) 
to the improvement and equipment fund, upon the appointment of a 
receiver, or authorizing the trustées to deal with that fund after such 
appointment in any other way than was permitted prior thereto. 

The fact that in some instances a receiver's taking possession of the 
mortgaged property opérâtes to divest specified rights reserved to the 
Iron Mountain Company does not support the contention that other 
rights therein were similarly affected. On the contrary, the mortgage 
contemplâtes the opération of the railroad by a receiver, and it would 
seem that it was intended that he should exercise the full rights of 
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the Iron Mountain Company pertaining to its maintenance and opéra- 
tion, whicli would include the rights to the improvement and equip- 
ment fund. 

The reason for the clauses terminating, on the appointment of a 
receiver, rights to receive income, vote stock, etc., evidently is that the 
exercise of such rights might imperil the security of the mortgage when 
the Company was in the doubtful situation indicated by the appoint- 
ment of a receiver, and that in stich an event it was deemed necessary 
that the income from the mortgaged securities should no longer be used 
or dissipated, and the stock should no longer be voted, by the railway 
Company, as it saw fit, as it otherwise had a right to do under the 
mortgage, but should thereupon be used, and voted, to préserve or 
enhance the value of the mortgaged premises. On the other hand, 
the purposes for which expenditures can be made and reimbursement 
therefor secured out of the improvement and equipment fund are 
carefully chosen and restricted, and are specifically designated in the 
mortgage, and reimbursement is made dépendent upon the perform- 
ance of stipulated conditions précèdent, with the very object in view 
of preserving the security of the bondholders. Upon the appointment 
of a receiver of the mortgaged property, therefore, it is évident that 
there is no need for any rule for the disposition of that fund, in order 
to furnish additional safeguards to the bondholders, other than that 
already in force. Undoubtedly it is for this reason that nothing is 
found in the mortgage modifying or limiting the disposition of the im- 
provement and equipment fund as it is provided in section 2, article 
5 thereof. 

It is clear to me that the receiver has the identical rights to the 
property and contracts which the Iron Mountain Conipany itself had. 
It wotild destroy the very purpose and intention of the parties to the 
mortgage if the receiver were not able to do precisely what is conceded 
could hâve been done by the corporation in connection with necessary 
betterments and the like. The property is the same, the corporate 
entity is still alive, and the receiver is merely the instrument of the 
court in carrying out, in such manner and within such limitations 
as the court may deem proper, what the parties intended should be 
done in this regard. While there is no reported case which covers the 
précise question hère presented, citation of cases involving analogous 
principles of construction need not be made, because the question must 
be resolved upon what is found to be the intent of the parties, as gath- 
ered from the instrument. 

As the receiver is entitled, under the orders of this court, to en- 
force, for his benefit as receiver, the rights of the Iron Mountain 
Company in the improvement and equipment fund under the terms of 
the mortgage, I am of opinion that he is entitled to a decree as prayed 
for. 

As the trustées very properly defended, there will be no costs against 
them. 
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KEVBR V. PHILADELPHIA & READING COAL & IRON OO. 
(District Court, E. D. New York. July 15, 1916.) 

1. Death <g=531(e) — Action — Maintainable by Widow Alone, 

The cause of action given by statute to widow and chlldren for death 
of ttie husband and father Is In praetice maintainable in her name alone 
as widow, without récital In the title that it is brought on behalf of her- 
self and chlldren. 

[Ed. Note. — For other cases, see Death, Cent. Dlg. §§ 41, 42 ; Dec. Dlg. 
®='31(6).] 

2. Courts <®=3311 — Fedebal Cottets — Jubisdiction. 

The jurisdictlon of fédéral court over an action for death maintainable 
by widow alone dépends on place of résidence and citlzenshlp of the 
widow. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 858; Dec. Dig. 
«=>311.] 

8. JUBY <®=»12(1) — FEDERAL COURTS ^JUBISDICTION. 

Questions as to the jurisdictlon of fédéral courts on diverslty of citl- 
zenshlp may be dlsposed of on motion, when they dépend upou questions 
of law f rom facts appeaiing in the record ; but where they dépend on 
contested facts, arislng on a plea presenting the défense, that plaintiff is 
an alien, and defendant's résidence is In another district in a différent 
State, plaintiff may inslst that such a plea be trled as one of the essential 
éléments of the cause of action, as to which a jury trial is a matter of 
right. 

[Ed. Note. — For other cases, see Jury, Cent. Dlg. § 27; Deo. Dig. 
<©=>12(1).] 

4. Courts ®=S7(S) — Fédéral Courts- — Jubtsdiotion — Waiveb of Objec- 
tions. 

A défendant, ralslng a plea Of jurisdictlon upon évidence comlng ont 
durlng the course of a trial, must withdraw his gênerai answer and 
submlt to détermination of the case upon his plea; and if he wishes to 
hâve an issue of négligence submitted to the jury upon the merlts with- 
out regard to the plea, this will be considered a waiver of the jurisdic- 
tional question. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 149, 151; Dec. 
Dlg. <g=>37(3).] 

6. Courts ig=>280 — Fédéral Courts — Question of Jubisdiction — Fibst Dis- 
CLOSED AT Trial. 

When the jurisdictlonal question Is presented for the flrst time upon the 
trial, If the défendant then elects to plead it, the court should proceed to 
détermine the facts governing it; and If the question is dedded agalnst 
défendant, or if he has waived his right to object, the court may proceed: 
wlth the trial on the merlts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 816-818; Dec. 
Dlg. <g=>280.] 

6. Courts is=>37(3) — Fedebal Courts — Jubisdiction — Waivkb of Objec- 
tion. 

Défendant wlU not be allowed to stand upon Its plea to the jurisdictlon 
and also contest the Issue upon the merlts, unless, to avold a second trial, 
the court compels the défendant to go on, a ad thus leaves the issue on 
the merits to the jury, conditional upon the flnding by the jury in favor of 
plalntlfC upon the jurisdictlonal question. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 149, 151; Dec. 
Dlg, <g=> 37(3).] 

fi=3For other cases see sams toplc & KEY-NUMBER In aU Key-Nuœbered Digests & Indexe» 
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7. Courts <g=»325 — Fédéral Oourts-^Jurisdiction. 

In a widow's action to recover for the beneflt o£ herself and her miner 
cWldren damages provided for by statute for the death of her husband, 
the défendant appeared generally and answered. Thereafter défendant 
moved to withdraw its! appèarance and answer, and flle a plea to the 
jurisdiction on the ground that the District Court, in whlch suit was 
had, was without jurisdiction, because défendant resided in another dis- 
trict in a différent state and the widow was an allen. Held that, as a plea 
to the merits waives objections to the jurisdiction, défendant, whlle en- 
titled to withdraw its answer, could not flle a plea to the jurisdiction, and 
at the same time answer to the merits of the action. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 884; Dec. Dig. 
®=>325.] 

At Law. Action by Katherin Kever, widow of George Kever, de- 
ceased, against the Philadelphia & Reading Goal & Iron Gompany. 
On the trial the jury disagreed, and the case was set down for new 
trial. Upon the évidence at the trial the défendant now moves to 
withdraw its answer and interpose a plea. Motion granted, and hear- 
ing to be disposed of in accordance with plaintiff's demand for jury 
trial. 

Baltrus S. Yankaus, of New York Gity, for plaintiff. 
Macklin, Brown & Purdy, of New York City, for défendant. 

CHATFIELD, District Judge. [1,2] The plaintifif is in court alleg- 
ing that she is a citizen of the United States and a résident of the state 
of New York. She is maintaining a cause of action which is given 
by statute to herself' and to her six children, who were ail born in 
the United States and are citizens. This cause of action, however, 
seems in practice to be maintajnable in her name alone, as widow, 
without récital in the title that it is brought on behalf of herself and 
the children. It has been treated by both parties as if the total rights 
of the seven individuals were vested in the plaintifif as représentative 
of them ail. It would seem to follow, therefore, that the jurisdiction 
of the court would dépend upon the place of résidence and citizenship 
of the widow, 

It has alréady been held that the défendant has waived the 
right to oppose the maintenance of the action in the United States 
court in this district, as long as it was brought in the résidence of 
either the plaintifif or. the défendant upon the ground of diversity of 
citizenship. The défendant raised by answer an issue as to the alléga- 
tion of citizenship by the plaintifif, and in spite of the rights of the 
six citizen children the défendant seeks now to withdraw its gênerai 
appèarance and answer, and to make an application upon a hearing 
as if upon a spécial plea, asking that the suit hc dismissed if the plain- 
tifif be found to be an alien, and therefore to be seeking to maintain 
an action in this district against a citizen and résident of the state 
of Pennsylvania and of one of the districts of that state. The plain- 
tifif objects to such a course and demands a trial by jury upon the 
question of citizenship. 

[3] While questions of jurisdiction may be disposed of upon motion, 
when they dépend upon questions of law from facts appearing in the 

^z:3For other cases see same topic & KEY-NUMBER in ail K^ey-Numbered Digests & Indexes 
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record, it would seem that either party should be entitled to demand 
a jury trial as to any issue whieh substantially goes to the merits of 
a cause of action, which must be tried by a jury, if either of the 
parties so demand. While, therefore, the question of citizenship might 
be a conchision of law, if the facts are admitted or settled, neverthe- 
less, in the présent condition of the case, it would seCm that the plain- 
tiff has a right to insist that a plea of this nature be tried as one of 
the; essential éléments of the cause of action, as to which a jury trial 
is a matter of right. 

[4] It was held in the case of Yensavage v. Lehigh Valley Coal Com- 
pany (unreported), affirmed 218 Fed, 547, 134 C. C. A. 275, that a 
défendant, raising a plea of jurisdiction upon évidence coming out 
during the course of a trial, must withdraw his gênerai answer and 
submit to a détermination of the case upon his plea, and that, if the 
défendant wished to hâve the issue of négligence submitted to the 
jury upon the merits without regard to the plea, it would be considered 
a waiver of the jurisdictional question. 

[5] It has since been stated in the case of Lehigh Valley Coal Co. v. 

Washko, 231 Fed. 42, C. C. A. (Second Circuit, February 

15, 1916), that if the défendant elects to plead the jurisdictional ques- 
tion, when this is raised for the fîrst time upon the trial, the court 
should proceed to a détermination of the facts from which the ques- 
tion of jurisdiction should be judged. If that question is decided 
against the défendant, or if he be held to hâve waived his right to 
object, the court may then proceed with the trial of the action upon 
the merits. Thus the court may leave the issue on the merits to the 
jury, conditional upon the finding by the jury in favor of the plain- 
tiff upon the jurisdictional question. 

[6] By this, if the jury find the facts (upon which the issue of juris- 
diction is to be determined) in favor of the plaintifï, a trial upon the 
merits would be had. If the jury find thèse facts against the plaintifï, 
and should so indicate by their verdict, then the balance of the trial 
would be without effect, and the jury could not render a verdict upon 
the merits. If there be no issue of fact, then the question of juris- 
diction must necessarily be determined as a matter of law. Ruling on 
the question of law might be reserved, but it would seem that the 
défendant could not and should not be allowed to stand upon its plea 
to the jurisdiction, and also be allowed to contest the issue upon the 
merits, unless the court (as indicated in the Washko Case, supra) com- 
pelled the défendant to go on, so as to avoid a second trial. 

[7] Upon the présent motion, the défendant asks leave to interpose a 
plea, which cannot be determined, in the face of the plaintiff's demand 
for a jury trial, until such time as the action upon the merits might 
also be tried. The defendant's motion should be granted, to the ex- 
tent of allowing it to withdraw its answer and to interpose a plea. The 
court does not see how the défendant can at the same time interpose 
an answer upon the merits, for the opportunity is now given, without 
compulsion, to elect whether it will waive its right to object to suit in 
this district. 

The hearing of the plea will be disposed of according to the plain- 
tiff's action in demanding a jury trial thereof. 
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BERG V. ERICKSOX (two cases). 

(Circuit Court of Appeals, Elglitli Circuit. July 8, I&IB.) 

Nos. 4518, 4519. 

(Syllahus hy the Comi.) 

1. CoNTBACTS ®=»30.3(3) — Performance — Effect or Impossibilitt. 

E., a résident of Kansas, in April, 191.3, sliowed to B., a résident of 
Texas, who liad had no expérience of Kansas grass, or of tlie elïects 
upon it of droughts, wliictt were not unusual in some parts of Kansas, 
certain pastures in wliicli lie proposed to put, and into which he after- 
wards did put, B.'s cattle. Thereupon, on April 16, 1913, E. ma.de a 
written contract with B. to furnish about 1,000 of; his cattle plenty of 
good grass, sait, and water during the grazing season of 1913, and B. 
agreed to pay him therefor $7 a head. An act of God, the worst drought 
that had ever been known in Kansas, made it impossible for E. to fur- 
nish plenty of good grass in July, August, September, and October of 
that year, to the damage of B. in the sum of $20,000, but did not prevent 
hlm from furuishing plenty of good grass during May and June, and 
sufficient grass to keep the cattle alive and maintaln their weight during 
the remainder of the season. 

Ileld, E. was not absolved from his liability to furnish plenty of good 
grass, or to pay the damages for his failure so to do, by the act of God, 
the unprecedented drought. 

[Ed. Note. — For other cases, see Contraets, Cent. Dig. §§ 1412-1416; 
Dec. Dig. ©=3303(3).] 

2. CoxTEACTs <g=»303(3) — Performance — Effect of Impossibility. 

Where an obligation or a duty is imposed on a person by law, he will 
be absolved from liability for nonperformance of the obligation if his 
performance is rendered impossible without his fault by au act of God, 
or an unavoidable accident. But this rule is not generally applicable to 
contract obligations. 

Whether or not oue, who by contract imposes upon himself an obliga- 
tion or duty, is absolved from liability for its nonperformance by a subsé- 
quent impossibility of performance without his fault, caused by an act of 
(iod or an unavoidable accident, dépends upon the true construction of 
his contract. 

|Ed. Note. — For other cases, see Contraets, Cent. Dig. §§ 1412-1416; 
Dec. Dig. <S=:»303(3).] 

3. OoNTKACTs (2=303(3) — Performance — Effect of Impossibility. 

The gênerai rule is that one, who ma.kes a iwsitive agreeniont to do a 
lawful act, is not absolved from liability for the failure to do it by a 
subsetiuent impossibility of performance, caused b.y an act of God or an 
unavoidable accident, for the reason that he voluntarily contraets to 
perform it, without réservation or exceirtion, which, if he desired, he 
could make in his agreement, thereby Induces the other contracting 
party, in considération of his positive agreement, to enter into and be- 
come bound by the contract, and while courts may enforce, they may not 
avoid contraets, In the absence of fraud or some similar ground. 

[Ed. Note.— For other cases, see Contraets, Cent. Dig. §§ 1412-1416; 
Dec. Dig. ©=303(3).] 

4. Contracts <g=>303(l) — Performance — Effect of Impossibility. 

Where it clearly appears, from the situation of the parties at the tlme 
they made their contract and from its terms, that they must hâve known 
that its performance would be impossible unless a person or persons, as 
in a contract of niarriage, or in a contract for Personal service, as of a 
singer or artist, should be living at the time for the performance of the 

®3:5For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
234 F.— 52 
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contract, and tliere Is no express or implied warranty of his life, a 
condition is implied that tlie contracter, sliall be absolved from liability 
if performance becomes impossible without liis fault by the death of the 
indispensable person. A like condition is implied in a. contract for the 
delivery of a spécifie animal under lilte conditions. 

[Ed. Note. — For otber cases, see Contracts, Cent. Dig. § 1409 ; Dec. Dig. 
<S=5303(1).] 

5. Pehformancb of Contract — Effect of Impossibility, 

Theré are autliorities to the effect that, where it clearly appears froni 
tlie situation of the parties and their contract tliat tliey must hâve known 
when they made it that its performance would be impossible unless a 
thing, or a condition of thing.s, thèn in existence should continue until the 
time of performance, or unless an indispensable thing, or condition of 
thlngs, not then in existence should come into existence before and be in 
existence at the time of performance, there also, in the absence of an ex- 
press or implied warranty of the existence of the indispensable thing or 
condition at the time of performance, there arises an implied condition 
that if that thing or condition is destroyed or prevented without fault of 
the obligor by the act of God, or by unavoidable accident, the obligor 
shall be absolved from liability for his f allure to perforrn. 

6. CoxTKACTS <S=>303(1) — Peeformance — Effect of Impossibilitt. 

The décisions of the fédéral courts do not go so. far. ïhe rule de- 
clared by the Suprême Court is that, although gênerai words which 
cannot be . reasonably supposed to hâve been used with référence to 
the possibility of an event may not be held to bind one, yet where 
one at the time of malùng his contract must hâve Itnown, or could hâve 
reasonably antlclpated, and in his contract could hâve guarded against, 
the possible happening of the event causing the impossibility of his 
performance, and nevertheless he makes an unqualifled undertaklng to 
perforhi, he must do so, or pay the damages resulting from his failure 
so to do. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1409; Dec. 
Dig. <S=>303(1).] 

Appeal from and in Error to the District Court of the United States 
for the District of Kansas ; John C. PoUock, Judge. 

Action by J. C. Berg against John Erickson. Judgment for défend- 
ant, and plaintifï brings error. Suit in equity by John Erickson againsï 
J. C. Bei-g. From a decree for complainant, respondent appeals. Re- 
versed, and remanded for new trial. 

C. H. Brooks, of Wichita, Kan. .(J. D. Houston, of Wichita, Kan., 
on the brief), for appellant and plaintiff in error. 

J. T. Lafferty, of Kansas City, Mo. (W. P. Hackney, of Winfield, 
Kan., Aikman & Aikman, of Eldorado, Kan., and E. D. Moore, of 
Winfield, Kan., on the brief), for appellee and défendant in error. 

Before SANBORN, Circuit Judge, and REED and BOOTH, Dis- 
trict Judges. 

SANBORN, Circuit Judge. John Erickson, a résident of Kansas, 
made a written contract with J. C. Berg, a résident of St. Francis, 
Texas, on April 16, 1913, to pasture for him 1,000 steers and to "fur- 
nish plenty of good grass, water, and sait during the grazing season 
of 1913" to them for $7 per head, which Berg agreed to pay. Erick- 
son furnished the grass, water, and sait to them during May and June, 
but the most severe drought which had been known in that part of 

<S=5For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Kansas subsequently prevailed, and on account of that drought it 
was impossible for Erickson to furnish, and he failed to furnish, 
plenty of good grass for the cattle during July, August, and September, 
to the damage of Berg in the sum of about $20,000; and the main 
question in this case is whether Erickson is Hable to pay thèse dam- 
ages to Berg on account of his breach of his contract, or is absolved 
from hability for them by the impossibihty of performance which 
resulted from the drought after the contract was made. The ques- 
tion was presented in this way: At tlie end of the grazing season 
Erickson claimed an agister's hen on the cattle for the agreed price of 
the pasturing, $7 per head, and refused to deliver them until that 
price was paid. Thereupon Berg replevied the cattle upon a com- 
plaint in which he alleged his ownership and right to the possession of 
them, and that by the failure of Erickson to furnish the agreed grass 
the cattle were worth $33,000 less than they would hâve been i£ 
Erickson had performed his contract. Erickson denied Hability for 
the damage to the cattle, on the ground that it was caused by the 
drought, an act of God, and pleaded his agister's lien and his right 
to the possession of the cattle thereunder. He also brought a suit 
in equity against Berg, in which he set forth and prayed the adjudi- 
cation of his agister's lien for the $7 a head, and asked further relief. 
Berg in his answer to this complaint denied the existence of any 
agister's lien, alleged Erickson's breach of his contract and his damage 
in the sum of $33,000, pleaded a counterclaim for thèse damages, and 
asked a judgment for their recovery. 

The action in replevin and the suit in equity were tried together by 
the court below without a jury by consent of the parties. The court 
decided that Erickson had an agister's lien upon the cattle for the 
value of the grass furnished in the months of May and June, and for 
certain expenses which he incurred and the value of certain services 
which he rendered in caring for the cattle when they were ill, and 
in feeding them at the end of the grazing season, to the amount of 
$2,999.41, and rendered a judgment in the action in replevin for the 
return to him of the cattle, or for the payment to him of that amount. 
The court also held that Erickson was absolved from Hability for his 
breach of his contract to furnish plenty of good grass by the unusual 
drought, and it rendered a decree in the suit in equity that Berg was 
indebted to Erickson in the sum of $2,999.41, that Erickson should 
hâve judgment for this amount in his action in replevin, and that Berg 
should take nothing on account of the damages he sustained by rea- 
son of Erickson's breach of his contract. Berg challenges the judg- 
ment by writ of error, and the decree by an appeal. 

Erickson agreed to furnish plenty of good grass to the cattle through- 
out the grazing season of 1913. He failed to perform this contract, 
to the damage of Berg in the sum of $20,000, because the unpre- 
cedent drought made it impossible for him so to do. Did this im- 
possibility of perfcrrmance, which arose subséquent to the making of 
the contract, out of the unusual drought, the act of God, relieve Erick- 
son from Hability for the damages inflicted upon Berg by his failure 
to perform his contract? 
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[1,2] An examination of the authorities and reflectîon hâve satisfied 
that tlie answer to this question must be dediiced from a correct con- 
struction of the agreement of thèse parties under the following prin- 
cipies of law, vvhich, notwithstanding the fact that there are confusing 
and conflicting décisions on cognate questions in the books, are es- 
tabUshed by the more convincing reasons and the greater weight of 
authority : 

Where an obligation or a duty is imposed on a person by law, ha 
will be absolved from liability for nonperformance of the obliga- 
tion if his performance is rendered impossible without bis fault, by 
an act of God or an unavoidable accident. But this rule is not 
generally applicable to contract obligations. 

[3] Whether or not one, who by contract imposes upon himself 
an obligation or duty, is absolved from liability for his nonperform- 
ance by a subséquent impossibility of performance caused, without 
his fault, by an act of God or an unavoidable accident, dépends up- 
on the true construction of his contract. The gênerai rule is that 
one, who makes a positive agreement to do a lawful act, is not ab- 
solved from liability for a failure to fulfiU his covenant by a subsé- 
quent impossibility of performance caused by an act of God, or an 
unavoidable accident, because he voluntarily contracts to perform it 
without any réservation or exception, which, if he desired, he could 
make in his agreement, thereby induces the other contracting party, 
in considération of his positive covenant to enter into and become 
bound by the contract, and while courts may enforce, they may not 
avoid, such contracts in the absence of fraud or some similar défense. 
9 Cyc. 627, par. 5; Paradine v. Jayne, Allyn, 26; Central Trust Co. 
v. Wabash, St. Louis & P. Ry. Co. (C. C.) 31 Fed. 440, 441; Robson 
v. Mississippi River Logging Co. (C. C.) 61 Fed. 893, 900; Anderson 
v. May, 50 Minn. 280, 52 N. W. 530, 17 L. R. A. 555, 36 Am. St. 
Rep. 642; Stees v. Léonard, 20 Minn. 494 (Gil. 448); McGehee v. 
Hill, 4 Port. (Ala.) 170, 29 Am. Dec. 277, 278; School District No. 
1 V. Dauchy, 25 Conn. 530, 68 Am. Dec. 371, 372, 374; Dermott v. 
Jones, 2 WaU. 1, 7, 8, 17 L. Ed. 762; The Harriman, 9 Wall. 161, 
172, 173, 19 L. Ed. 629; Chicago, etc., Railway Co. v. Hoyt, 149 
U. S. 1, 14, 15, 13 Sup. Ct. 779, Z7 L. Ed. 625; Jones v. United 
States, 96 U. S. 24, 29, 24 L. Ed. 644; Jacksonville, etc., Ry. Co. v. 
Hooper, 160 U. S. 514, 528, 16 Sup. Ct. 379, 40 L. Ed. 515; North- 
ern Pacific Ry. Co. v. American Trading Co., 195 U. S. 439, 466, 
467, 25 Sup. Ct. 84, 49 L. Ed. 269; Link Belt Engineering Co. v. 
United States (C. C.) 142 Fed. 243, 247; Meriwether v. Lowndes 
County, 89 Ala. 362, 7 South. 198, 199; Ferguson v. Omaha S. W. 
R. Co., 227 Fed. 513, 523, 142 C. C. A. 145 ; Hoy v. Flolt, 91 Pa. 
88, 91, 92, 36 Am. Rep. 659; Adams v. Nichols, 19 Pick. (Mass.) 
275, 277, 278, 31 Am. Dec. 137 ; Rowe v. Town of Peabody, 207 Mass. 
226, 93 N. E. 604, 605, 606; Beach v. Crain, 2 N. Y. (2 Comst.) 86, 93, 
49 Am. Dec. 369; Summers v. Hibbard, etc., & Co., 153 111. 102, 38 
N. E. 899, 46 Am. St. Rep. 872. 

[4] But where it clearly appears, from the situation of the parties 
at the tinie they made their contract and from its ternis, that they 
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must hâve known that its performance would be impossible unless a 
person or persons, as in a contract of intermarriage, or in a contract 
for the Personal service of an artist, such as a singer, should be 
living at the time for the performance of the contract, and there is 
no express or implied warranty of his life, a condition is implied 
that the contractor shall be absolved from liability if performance 
becomes impossible without his fault, by the death of the indis- 
pensable person. A like condition is implied in a contract for the 
delivery of a spécifie animal under like condition. 

[5] There are authorities to the effect that, where it clearly appears 
from the situation of the parties and their contract that they must 
bave known when they made it that its performance would be im- 
possible unless a thing, or a condition of things, then in existence 
should exist at the time of performance, or unless an indispensable 
thing or condition of things not then in existence should come into 
existence before and remain in existence at the time of performance, 
there also, in the absence of an express or implied warranty of the 
existence of the indispensable thing or condition at the time of per- 
formance, there arises an implied condition of the contract that, if 
that thing or condition is destroyed or prevented from coming into 
existence before the time for the performance of the contract with- 
out fault of the obligor, either by the act of God, or by an unavoidable 
accident, the obligor shall be absolved from liability for his failure to 
perform. 9 Cyc. 631, 632, 633; Taylor v. Caldwell, 3 Best & Smith, 
826, 833, 839; Howell v. Coupland, L. R. 1 Q. B. Div. 258; Bailj 
V. De Crespigny, h. R. 4 Q. B. 180, 185 ; Dexter v. Norton, 47 N. 
Y. 62, 64, 65, 7 Am. Rep. 415; Ontario DeciduoUs Fruit Growers' 
Ass'n V. Cutting Fruit Packing Co., 134 Cal. 21, 66 Pac. 28, 29, 30, 53 
L. R. A. 681, 86 Am. St. Rep. 231; Stewart v. Stone, 127 N. Y. 500, 
28 N. E. 595, 596, 14 L. R. A. 215; Wells v. Sutphin, 64 Kan. 873, 68 
Pac. 648; Krause v. Bd. of Trustées, 162 Ind. 278, 70 N. E. 264, 
267, 65 L. R. A. 111, 102 Am. St. Rep. 203, 1 Ann. Cas. 460. But 
no décision of the Suprême Court or of any fédéral court to this effect 
bas been cited or discovered which goes so far, and the rule adopted 
by the Suprême Court, which must prevail hère, is otherwise. 

[6] It is that, although gênerai words, which cannot be reasonably 
supposed to hâve been used with référence to the possibility of an 
event, may not be held to bind one, yet, where one, at the time of 
making his contract, must hâve known or could hâve reasonably an- 
ticipated, and in his contract could bave guarded against, the possible 
happening of the event causing the impossibility of his performance, 
and nevertheless he makes an unqualified undertaking to perform, he 
must do so or pay the damages for his failure. 

Thus in Jones v. United States, 96 U. S. 24, 29, 24 L. Ed. 644, 
a contractor agreed to deliver a certain kind and quantity of cloth 
to the United States in specified installments at fixed times. After 
he had delivered some of the installments, the factory which was 
making the cloth burned without his fault, and this made it impossi- 
ble for him to deliver the remainder of the cloth at the specified times, 
although he, at great expense, caused it to be manufactured and ten- 
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dered it to the government later. The government refused to accept 
it, because it came too late. The market price of cloth had fallen, 
and: the contracter sued the United States for the damages he sus- 
tained, on the ground that he was absolved from performance at the 
times specified by the act of God, the unforeseen fire. The Suprême 
Court denied a recovery and said : 

"Impossible conditions cannot be performed, and if a person contracts to 
do what at tbe time is absolutely impossible, the contraot will not bind bim, 
because no man can be obliged to perform an impossibility ; biit where the 
contract is to do a thlng which is possible in itself, the performance is not 
excused by the occurrence of an inévitable accident or other contlngency, al- 
though it was not foreseen by the party, nor was within his control. Cliitty, 
Oontr.,663; Jervia v. Tompkinson, 1 H. & N. 208." 

In Chicago, Milwaukee, etc., Ry. Co. v. Hoyt, 149 U. S. at page 14, 
13 Sup. Ct. at page 784, 37 L. Ed. 625, the Suprême Court states the 
rule on this subject in this way: 

"There can be no question that a party may by an absolute contract bind 
himself or Itself to perform things which subsequeritly become Impossible, 
or pay dninages for the nonperformance, and such construction is to be put 
upon an uiiqualifled undertaking, where the event which causes the impos- 
sibility mlght hâve been anticipated and guarded against in the contract, or 
where the impossibility arises from the act or default of thé promisor. But 
where the event is of such a charactCr that it cannot be reasonably supposed 
to hâve been in the contemplation of the contracting parties when the contract 
was niade, they will not be held bound by gênerai words, which, though large 
enough to include, were not used with référence to, the possibility of the 
particular contlngency which afterwards happens." 

In Northern Pacific Ry. Co. v. American Trading Co., 195 U. S. 
439, 466, 467, 25 Sup. Ct. 84, 49 h. Ed. 269, the railway company, dur- 
ing the Chinese-Japanese War, made a contract with a shipper to carry 
from Newark, N. J., to Japan bya spécifie steamer leaving Tacoma 
at a certain day, 2,000 tons of lead, which was contraband of war. 
Time was of the essence of this contract. The company carried the lead 
to Tacoma and put it in the steamship in time, but the subcollector of 
the port unlawf ully refused to give the ship its clearance on the ground 
that the lead was contraband, and the master unloaded it, took his 
clearance, and sailed. The resuit was that the lead did not reach Japan 
until six weeks after it would hâve arrived there, if it had gone on 
the specified ship. When it arrived, the war had ceased and the price 
of lead had fallen. The shipper sued for damages, and the défense 
was that the railway company was absolved from liability by the un- 
foreseen impossibility of performance caused without its fault by the 
act of the : subcollector. The Suprême Court construed the contract 
to hâve been an unqualified undertaking to ship the lead by the steam- 
ship named, and held the railway company liable for the damages which 
resulted from the unauthorized and unforeseen act of the subcollector. 
It said: 

"This contract, in view of ail the facts, we think was made In contempla- 
tion of trouble arising from the character of the lead as contraband of war. 
* * * Under thèse circumstances it ought not to be ^ held that the mis- 
taken action of the deputy collector In refusing to give the clearance should 
opei'ate as an excuse for the nonperformance of the contract, which was not 
tncreby rendered illegai. It cannot be affirmed that such possible refusai was 



BEKG V. ERICKSON 823 

not within the contemplation of the contracting parties when the contract 
was made. Many causes, it was known, might operate to obstruât the trans- 
portation of articles contraband of war. Thls partlcular form of impediment 
niaj^ not hâve been actually wlthiù the minds of the parties to the contract ; 
but there was, as the agreed facts show, présent to their minds the fact that 
there might be trouble in procuring the transportation of the lead because of 
Its character as contraband of war, and in the light of those facts the con- 
tract was made, and in substance ratified after it was made. The rallroad 
recel vers took the risk of thls, as of other obstructions, in making the con- 
tract, and they ought to be held to it." 

In the light of thèse principles of law and authorities, the décisive 
question in this case becomes: Was the contract of thèse parties an 
absolute agreement by Erickson to furnish plenty of good grass to 
the cattle during the grazing season of 1913, or a contract to furnish 
good grass unless by an unprecedented drought it should become im- 
possible for him to do so? Basic rules for the construction of con- 
tracts are : The purpose of every agreement is to record the intention 
of the parties when their minds met, and the object of ail construc- 
tion is to ascertain and enforce that intention. The court should, so 
far as possible, put itself in the place of the parties when their minds 
met upon the terms of the agreement, and then, from a considération 
of the writing itself, of its purpose, and of the circumstances which 
condition its making, endeavor to ascertain what they intended to agrée 
to do, upon what sensé and meaning of the terms they used their minds 
actually met. Accumulator Co. v. Dubuque St. Ry. Co., 12 C. C. A. 
37, 41, 42, 64 Fed. 70, 74; Sait Lake City v. Smith, 104 Fed. 457, 
462, 43 C. C. A. 637, 643 ; Fitzgerald v. First National Bank, 52 C. 
C. A. 276, 284, 114 Fed. 474, 482; American Bonding Co. v. Pueblo 
Investment Co., 150 Fed. 17, 27, 80 C. C. A. 97, 107, 9 L. R. A. (N. 
S.) 557, 10 Ann. Cas. 357. Where, in the application of a contract to 
its subject-matter, an ambiguity or uncertainty arises, which cannot 
be removed by an examination of the agreement alone, paroi évidence 
of the circumstances under which it was made, and of statements 
made in the negotiations which preceded it, may be admitted to ré- 
solve the ambiguity and to prove the real intention of the parties. 
Kilby Mfg. Co. v. Hinchmann-Renton Fire Proofing Co., 132 Fed. 
957. 961. 66 C. C. A. 67, 71 ; Stoops v. Smith, 100 Mass. 63. 66, 67, 
1 Am. Rep. 85, 97 Am. Dec. 76: Foster v. Woods, 16 Mass. 116, 117; 
Sargent v. Adams, 3 Gray (Mass.) 72, 11, 63 Am. Dec. 718: Mum- 
ford v. Gething, 7 C. B. (N. S.) 305, 321 ; First National Bank v. 
North, 2 S. D. 480, 486, 51 N. W. 96; Herring v. Boston Iron Co., 1 
Gray (Mass.) 134, 138; Hinhemann v. Rosenback, 39 N. Y. 98, 101, 
102; Proctor v. Hartigan, 139 Mass. 554, 556, 2 N. E. 99; Thoring- 
ton V. Smith, 8 Wall. 1, 13, 19 L. Ed. 361 ; Lonergan v. Buford, 148 
U. S. 581, 588, 13 Sup. Ct. 684, 37 L. Ed. 569. 

Let us apply thèse rules to the interprétation of this contract. On 
its face it is free from ambiguity. By it Erickson agrées, without ex- 
ception or qualification, to furnish plenty of good grass for the cattle 
during the grazing season of 1913. His counsel argue that his real 
agreement was that he would furnish plenty of good grass during the 
season unless an unpreteedented drought should make it impossible for 
him so to do, and that in that case he should be absolved from lia- 
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bility to perform, and they appeal to the oral testimony to import this 
exception into the contract. That testimony disclosed thèse f acts : The 
contract was made on April 16, 1913. Berg was a résident of St. 
Francis, Tex. He had never had any expérience of Kansas grass. 
He sought pasturing for 1,000 cattle. He went from Texas to Kansas 
and applied to Erickson for this pasturing. Before the contract was 
made Erickson showed him the pastures into which he proposed to 
put the cattle and into which they ^yere subsequently driven. Berg 
looked at the pastures and made no objection to them. Erickson told 
him he would guarantee the pastures. After this inspection and con- 
versation Erickson made the contract to furnish plenty of good grass 
to the cattle during the grazing season of 1913. Droughts are not, 
and hâve not been for many years, unusual in parts of Kansas. There 
had been many before the drought of 1913. It is common knowledge 
that droughts decrease the production of grass in varying amounts, 
according to their severity and the character of the land they affect. 
The drought of 1913 was the most severe ever knovvn in the région 
where thèse pastures are. There was no rain from May until Sep- 
tember, but it did not prevent the growth of ail grass on the pastures. 
They produced sufficient to keep the cattle alive, and at the end of the 
season, when they were taken out in November, they weighed as much 
as, or even more than, when they were placed in the pastures ; but the 
cattle failed to make the gain in flesh and weight which they would 
hâve made if Erickson had furnished them plenty of good grass. 

In view of thèse facts, the situation of thèse parties when this con- 
tract was made, the circumstances surrounding them, and the unquali- 
fied undertaking of Erickson expressed in the agreement converge 
with compelling power to force the mind to the conclusion that the 
minds of thèse contracting parties met in the intention that Erickson 
should, and that he did, guarantee plenty of good grass for thèse cattle 
in thèse pastures where he put them during the entire grazing season, 
without exempting or intending to exempt himself from liability in the 
case of any impossibility of performance that raight resuit from un- 
precedented drought, fire, or other act of God or accident. It was 
common knowledge that droughts were not unusual in Kansas. It 
was common knowledge that they decreased the growth of grass. It 
was common knowledge that one could not tell by the examination of 
pastures in Kansas, of which he had no previous knowledge, in the 
spring of the year before the 13th of April, whether or not they would 
l)roduce sufficient grass for 1,000 cattle throughout the coming sum- 
raer. Berg knew nothing of their productive capacity ; Erickson knew 
ail about it. The question whether or not the pastures would produce 
plenty of grass for 1,000 head of cattle throughout the season, and 
whether or not the droughts that visited some parts of Kansas would 
be so severe as to prevent such production, could not hâve failed to be 
présent in the minds of each of thèse parties when they made this 
contract. Those were the crucial questions before them, and the un- 
precedented drought which prevented the performance of the con- 
tract, "the event," in the words of the Suprême Court, "which causes 
the impossibility, might hâve been anticipated and guarded against in 
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the contract." Erickson inserted no provision in the contract exempt- 
ing himself from liability on the happening of that event, but, on the 
other hand, promised Berg that he would guarantee the pastures be- 
fore the written contract was signed, and then made the unquahfîed 
undertaking therein to furnish plenty of good grass to the cattle 
throughout the grazing season. What is more natural or probable 
than that Erickson, who knew the climate, the pastures, and their 
productivity, induced Berg, who knew nothing upon this subject and 
could learn httle by an inspection of the pastures in April, to agrée to 
pay the $7 a head for the pasturing of the cattle by making this absolute 
covenant that he would furnish plenty of good grass to the cattle 
throughout the season? The proof in this case bas satisfied that it was 
the intention of the parties to this contract that Erickson should there- 
by make. and that he did make, an absolute covenant with Berg to 
furnish plenty of good grass for the cattle throughout the entire graz- 
ing season without exempting himself from liability in case of drought, 
fire, or other act of God or accident that might make bis performance 
impossible, that he took the risk of such an event (195 Û. S. 467, 25 
Sup. Ct. 84, 49 L. Ed. 269), and that he is not absolved from liability 
for the damages which Berg sustained by reason of Erickson's failure 
to perform bis covenant, although that failure was caused by the un- 
precedented drought which made his performance impossible. 

This conclusion makes it unnecessary to consider or décide the ques- 
tion, discussed in the arguments and the briefs, whether or not, if 
Erickson was absolved by the act of God from his liability on account 
of his failure to furnish plenty of grass in July, August, September, 
and October, he could recover compensation for furnishing it in May 
and June ; for on the next trial he will be credited with the entire con- 
tract price of the pasturing, because the measure of Berg's damages 
is the différence between the value of his cattle as they would hâve 
been at the end of the grazing season, if Erickson had furnished 
plenty of good grass, less the contract price he would hâve been re- 
quired to pay, and their value as they actually were at that time. 
Erickson will also be entitled to an allowance for those expenses he 
incurred and those services he rendered caring for and feeding the 
cattle, which his contract to furnish plenty of good grass and his duty 
to prevent, as far as possible, damages on account of his failure so 
to do, did not require him to incur or render. 

Counsel for Berg argue that this court should find thèse amounts 
from the évidence before it and render a judgment for the proper 
amount in his favor. It is not denied that, as the action at law and 
the suit in equity were tried together by the court without a jury un- 
der a stipulation waiving the latter, this court may hâve the power as 
a court of equity so to do. But it is certain that it has the power to 
direct a new trial of the action at law, and that it ought to do so, be- 
cause ail the évidence upon the amount of Berg's damages appears 
from the record in hand to hâve been introduced on his behalf. The 
court announced its décision that Erickson was absolved from liabil- 
ity for Berg's damages by the drought while Berg was introducing his 
évidence, and the record fails to show that Erickson presented any 
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évidence upoh the question of the amount of the damages. The rea- 
son why he did not do so may hâve been, and probably was, that he 
was led to refrain from producing évidence upon that subject because 
the court had ruled that it was immaterial, and, if so, an assessment 
of Berg's damages on the évidence before the court at this time might 
be, and probably would be, inéquitable. 

The judgment in the action at law and the decree in the suit in 
equity must therefore be reversed, with costs against Erickson, and 
the case must be remanded to the court below, with directions to grant 
a new trial ; and it is so ordered. 



BRTJNSON V. GEORGIA CHEMICAL WORKS. 

(Circuit Court of Appeals, Fourth Circuit. July 8, 1910.) 

No. 1451. 

Fhaudtjlent Oonveyances <S=>300(1) — Suit bt Creditor — Evidence — Sottece 
OF Considération. 

In a suit by creditor to subject to the payment of debts property con- 
veyed by an Insolvent debtor, uncontradicted évidence that the purchase 
price thereof whs saved by grantee from her earnings and an inheritance, 
it appearlng that the debtor had dlsposed of the great bulk of his property 
honestly, held not to warrant a decree setting aside deeds for fraud. 

TEd. Note.' — For other cases, see Fraudulent Convevances, Cent. Uig. § 
890 ; Dec. Dig. ©=»300(1).] 

Appeal from the District Court of the United States for the East- 
ern District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

Suit by Georgia Chemical Works against W. F. Cummings, the 
Carolina Land & lyumber Company, and Julia E. Brunson. Complaint 
dismissed as to respondent Carolina L,and & Lumber Company. From 
a decree for complainant, respondent Juha E. Brunson appeals. Re- 
versed, with directions. 

S. G. Mayfield, of Denmark, S. C. (Mayfield & Free, of Bamberg, 
S. C, on the brief), for appellant. 

Julian Mitchell, of Charleston, S. C. (Mitchell & Smith, of Charles- 
ton, S. C, on the brief), for appellee. 

Before PRITCHARD and WOODS, Circuit Judges, and JOHN- 
SON, District Judge. 

JOHNSON, District Judge. On January 5, 1916, the Georgia 
Chemical Works, complainant, filed its bill in equity in the District 
Court for the Eastern District of South Carolina against W. F. Cum- 
mings, the Carolina Eand & Lumber Company, and JuHa E. Brunson, 
défendants. The complainant's bill contains 17 sections which charge 
in substance that W. F. Cummings, until some time in the year 1913, 
owned and possessed a large amount of property, and was considered 

®=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbertd Dlgests & ludexes 
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one of the most responsible and wealthy men in Hampton county, 
with excellent crédit; that on October — , 1912, said W. F. Cum- 
mings conveyed to Julia E. Brunson a tract of 225 acres of land for 
an alleged considération of $1,300, but that the said conveyance was 
without considération, and that deed of conveyance was not recorded 
until February 9, 1914; that in order to carry out a gênerai scheme 
of fraud the said W. F. Cummings caused to be incorporated the 
Carolina Land & Lumber Company on August 27, 1913, with a capital 
of $50,000, with himself as président thereof, in order that he might 
convey to said corporation ail of his property and get it beyond the 
reach of his creditors; that on September 20, 1913, Cummings con- 
veyed to said corporation for an alleged considération of $17,500 ail 
his real estate, except 70 acres, worth about $700, but that said con- 
veyance was without considération, and was made to divest himself 
of ail of his property and get it beyond the reach of his creditors ; 
that on the 2ist day of August, 1915, the Carolina Land & Lumber 
Company conveyed to Julia E. Brunson 220 acres of land for an al- 
leged considération of $3,000, but that said conveyance was in fact 
without any considération, and though made by the Carolina Land & 
Lumber Company, was in fact the deed of W. F. Cummings, acting 
through the hand of the corporation in furtherance of his gênerai 
scheme of fraud; that save and except the small parcel of land con- 
veyed by the lumber company to Julia E. Brunson, the property ail 
stood in the name of the Carolina Land & Lumber Company, but was 
in fact the property of W. F. Cummings. It thus appears that the 
complainants sought to subject to the payment of W. F. Cummings' 
debts large properties standing in the name of the Carolina Land & 
Lumber Company, and two small tracts of land standing in the name 
of Julia E. Brunson. 

On the trial of the cause the District Court held that the allégations 
of fraud as to the Carolina Land & Lumber Company had not been 
sustained; that the conveyance by Cummings to the said corporation 
was upon fair considération ; was honest and in good faith. The 
complaint was dismissed as to the Carolina Land & Lumber Com- 
pany. From this part of the decree there is no appeal, and the évi- 
dence touching that part of the transaction is not in the record. As 
to the two tracts of land conveyed to Julia E. Brunson, the court set 
aside the deeds on the ground of fraud and adjudged the property to 
belong to W. F. Cummings. The record does not show the witnesses 
examined touching the large transactions by and between Cummings 
and the CaroHna Land & Lumber Company, except that W. F. Cum- 
mings was examined. What he said we do not know, but the court 
has found as a fact that there was no fraud in thèse transactions in- 
volving the transfer of practically ail of his property. His explana- 
tion must hâve been satisfactory to the court. It is very remarkable, 
but the record does not show that Cummings was asked a question con- 
cerning the smaller transactions with Julia E. Brunson. Inasmuch as 
this case turns upon a question of fact, it is but fair to the District 
Judge that the évidence in the transcript of the record should be set 
out. It is as follows; 
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"The testimony of tlie défendant W. F. Cummings shows that on the Ist 
of January, 1913, as far as disclosed by the public records, he was possessed 
of both o( the lots of land, the conveyances of which to Mrs. Bruuson were 
set aside, and that he owned a great deal of other real and personal property, 
but disposed of ail the real and Personal property owned by him exeept the 
stock in a luinber road, ail of which lias been pledged, and he owed debts to 
a very large amouut, and far in excess of the value of the two tarnis which 
were adjudged herein to be snbject to his délits ; that- the husband of Mrs. 
Julia E. Brunson had been working for him for over 20 yeai's, and lived in 
one of the, operative's houses belonging to Cuunnings' sawnnll, and his wages 
were $9.50 per week, and that every day when Cummings went to the mill, 
he took dinner at the Brunson's, and, if he stayed overnight, spent the nlght 
in their home." 

We are unable to see in this statement any prima facie shovviiig of 
fraud, or any circumstance that calls for explanation. If a deed was 
executed in October, 1912, and not recorded until Febriiary, 1914, of 
course the public records in meantime would show the land still in 
the grantor. That means nothing at ail. The only testimony about 
the Brunsons is that Brunson had been working for Cummings for 
more than 20 years at $9.50 a week, and that every day when Cum- 
mings was at the sawmill, he took dinner at the Brunsons, and, if he 
stayed overnight, spent the night in their home. The District Judge 
says : 

"It is dlfflcult to couceive how Mrs. Brunson could hâve acquired this com- 
paratlvely large amouut of money in eomparatively so short a tlme save by 
donations from Cummings. The évidence is sufficient to warrant the Inference 
that only in this way could she hâve acquired It, and to requlre some sufficient 
definlte explanation from her, and this explanation lier testimony fails to 
make. Her testimony, so far from meeting the case, is most gênerai, in- 
deliuite, and improbable, wltli apparent unwillinguess to make a full discov- 
ery. She lias had full opportunity to réfute the inference and évidence the 
bona fides and justlilcation of her purchase, and, in the opinion of the court, 
she lias failed. The court is impelled to the conclusion that thèse deeds repre- 
sent either voluntary donations from Cummings whleh are null and void as 
to his creditors, or were made to hinder, delay, and defraud the credltors." 

Other than the statement above set out there were only two wit- 
nesses, Mrs. Brunson and the cashier of the Carolina Savings Bank, 
who produced the bank account of Mrs. Brunson in said bank. Thèse 
witnesses were produced and sworn in behalf of the complainant. 
We set out from the testimony of Mrs. Brunson every question and 
answer that seemed to throw any light whatever on this transaction. 

"Q. It was testified this morning your liusband's sabiry is .$9..30 a week. Did 
you do anytliing yourself? A. Why, certainly I did. Do you expect nie to 
set down and not earn a llvlng"? Q. What did you do? A. I taken (took) in 
boarders and hlred teams ; also I raised stock more or less and sold it. I 
farmed and done différent things to make money. Q. Where did you farm 
before you bouglit this place'.' A. I farmed other people's places. Q. You 
rented, you meanV A. Yes, sir. Q. Whom did you rent from? A. I rented 
the last few years from Mr. Cummings. Q. What place did you rent from 
Mr. Cuunuings? A. The Fechtig place. There I made a good erop. Q. You 
mean the place you bought from him ? A. No, sir, I never bought that place, 
and I do not know that it is his land. I rented it from him. Q. This deed 

from Ml-. W. F. Cummings to yourself, dated on the day of October, 

1912, was for a considération of $l,;iOO? A. Yes, sir. Q. llid you pay that 
$l,.'iOO in a check or in cash, or how did you pay it? A. I paid it in cash, .$400. 
Q. When was the balance paid? A. It was paid aloug from time to tlme as 
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I sïot tbe money, till 1912. Q. When was the flrst payment made on this land? 
A. Well, it was in 1908. Q. Did you give Mr. Cummings any kind of securi- 
ty at ail wlien you went into possession of the place? A. Well, when I flrst 
bouïïht the place, well I am an uneducated woman and know very little busi- 
ness, and I can hardly tell you how it was, but anyhow I paid $400 in 1908, 
and he was to make me a title and take a mortgage on the place, and I told 
him no, that 1 preferred paying from time to time until I paid for it. Till 1912 
we hâve beeu paying for the place, when he gave us the title. Q. Hâve you 
been planting that place that you bought from Mr. Cummings or renting It? 
A. I hâve heen renting it. Q. How much rent do you get a year for it? A. 
Well, I rented it, I think, 6 years for $75 a year, and the renter improved the 
place. Q. How much rent did you get in 1914? A. I got $75 aud iniprove- 
ments. Q. Did you get it in cash or in cotton? A. I got it in cash. Q. And 
you had the sanie tenant there? A. For 6 years. Q. Was that the same 
tenant Mr. Cummings had there when he owned the place? A. If he ever had 
any there, I do not know it. Q. You put that tenant there after you got the 
place? A. Yes, sir. Q. I understand you started to pay on this place in 
1908? A. Yes, sir. Q. When was the flrst year you rented it and got the 
$75? A. That must hâve been in 1908. Q. What was the name of that ten- 
ant? A. J. E. Anderson. Q. You talked of hiring teams; those teams be- 
long to you or your husband? A. They belonged to my husband. Q. How 
niany teams did he hâve? A. Had two. Q. How many horses? A. Had two 
liorses and two buggies. Q. Did j'ou hâve them as far back as 1911? A. I 
had them from, as well as I can remember, I had them from 1901. Q. And 
neither you nor your husband returned them for taxation? A. No, sir; I did 
not know it. Q. And during that time you bought a lot in the towu of 
Hampton, did you not? A. Yes, sir; I bought a lot in Hampton; I don't 
know the exact time. Q. About 1910, was it not? A. I do not know. Q. 
From whom did you buy it? A. I bought it from W. T. Johns. Q. What did 
you pay him? A. I gave him a checlc on the Charleston bauk for it. Q. 
What bank in Charleston hâve you an account in? A. More than one banli in 
Charleston. I don't see why you should want to know that; not going to 
tell you. (Mr. Michell asked the master to instruct the witness to answer the 
question.) 

"Witness: This check was given on the Carolina Savings Bank. 

"Q. And how much did you pay Johns for that land? A. Well, that is none 
of your bu.siness. 

"The Court: You will hâve to answer the question. 

"Witness: I paid him a thousand dollars for it. 

"Q. Where did you get the thousand dollars you paid? A. That don't make 
any différence to you where I got it. 

"Q. Do you décline to say where you got it? A. That don't make any dif- 
férence. Q. Did you get it from Mr. Cummings? A. iS'o, I positively did not. 
Q. What suggested to you opening an account in the Carolina Savings Bank? 
A. Because I heard citizens of Hampton, S. C, say it was the best bank in 
the world, and so that is why I put my savings there. Q. Did you keep any 
bank account at Hampton at ail? A. Very little. Q. What bank in Hamp- 
ton did you keep your money in? A. Bank of Hampton. Q. In 1915 you 
bought the other farm, what did ,vou pay for it? A. I paid $.'!,000 for it. Q. 
Did you pay cash or check? A. Check. Q. On Carolina Savings Bank? A. 
Yes, sir. Q. Where did the money corne from to pay the $3,000? Did you 
make that keeping horses? A. Well, I made it in différent ways. My hus- 
band worked, I worked, and we saved what little we could along until we sav- 
ed it. I think we ought to save up something ; we bave been married 24 years. 
If people don't save anything by that time, they never will. Q. You hâve a 
family to support, hâve you not? A. Yes, sir. Q. How many ehiidren hâve 
you? A. Three. Q. This money you had in the Carolina Savings Bank, was 
that the accumulation of small amounts been going on for some time? A. 
Well, some of it was, until the last time I sent money there I sent a big 
amount ; I sent $1,000. Q. That was just before you bought this land from 
the Carolina Land & Lumber Company, was it not? A. Yes, sir; not very 
long before I bought it. Q. Where did that thousand dollars come from? A. 
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Well, I got sortie of it f rom my mother's estate, and I got some of it from J. 
E. Andersen, and some from S. F. Crew. Q. You mean you borrowed it? A. 
Well, they were owlng it to me, and niy mother she died, and I got some from 
her estate. , Q. What did Crew and tlie other party you mentioned, for what 
dld tliey owe you tlie money? A. Well, Mr. Crew, owed me — I don't feel dls- 
posed to tell you anything like that — but lie owed me for a piano. Q. Dld you 
liave any account in Cliarleston outside of the Carolina Savings Bank? A. 
No, sir; I did net liave any at ail. Q. How would you make thèse deposlts 
ia the OaroUna Savings Bank; did you corne hère and deposit the money? 
A. No, sir; I never was hère in my llfe until I came down now. Some- 
times I wpuld send it and éometlmes I would send a check, and now and then 
Mr. Oummlngs was going down and I would send it by liim. Q. Mr. Cummings 
would make the deposits? A. Yes, sir; off and on, if he was going. There 
was not much saved, but every little that was saved was a help." 

The testimony shows that Mrs. Brunson was an uneducated woman 
who had never been in a cotirthouse in her hfe until she testified in this 
case. Instead of her testimony being evasive or unsatisfactory, it seems 
to be very reasonable and trilthful. It is true that once or twice she 
did not seem to want to answer the question, evidently because she 
could not understand why a lawyer wanted to ask her about her af- 
fairs, and she could not see the relevancy of the questions to the case. 
But in every instance when the court told her to answer the question, 
she answered promptly, and, what is more, answered truthfully. She 
tells the court that she worked, kept boarders, farmed, raised stock, 
and hired teams. Not a witness was put on the stand to show that 
she did not keep a boarding house, or that she did not hire teams, or 
that she did not farm, or that she did not raise stock. She tells the 
court that she went into the possession of the first tract of 225 acres of 
land in 1908 and rented it for $75 a yeav and improvements, and that 
J. E. Anderson was her tenant. She gave names and dates and stated 
tangible, visible facts, and if this testimony was not true, it was in the 
power of the complainant to show that it was not true. He did not 
offer a word of testimony to contradict it. She told how she made her 
money, and with that testimony uncontradicted, it is hard to see how 
the court can find that she had no money unless it was a donation from 
Cummings. When she was asked about the savings account in Charles- 
ton, she was asked if this account represented the accumulation of 
small savings for a long time, and she answered that it did, but that 
at one time she sent a big sum ; that she sent a thousand dollars. When 
asked where she got the thousand dollars, she answered that she got 
it from J. E. Anderson, S. F. Crew, and her mother's estate. When 
asked what S. F. Crew owed her for, she said he owed her for a piano. 
Hère again is a statement giving names and the sources from which 
she got a thousand dollars which she sent to the Carolina Savings Bank. 
If this testimony was false, the complainant should hâve shown that 
Crew did not owe her for a piano, or that Anderson did not owe her, 
or that her mother did not leave her any estate. No witness has tes- 
tified that Cummings ever gave Mrs. Brunson any property or money 
whatever, and there is no circumstance in this case from which such 
an inference can be drawn. 

Attention should be called to the fact that Mrs. Brunson's bank 
account was introduced by the complainant. Mrs. Brunson had been 
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examinée! and had gone home. She did not know that the bank ac- 
count would be introduced, and it is not probable that she had the 
remotest idea how a sheet from a bank book would look or what it 
would show. The bank sheet, though mute, is éloquent and convinc- 
ing proof of the thrift of Julia E. Brunson. During the life of the 
account of more than 8 years there were 63 crédit entries, and she 
drew only two checks, and in each instance the check was drawn ta 
make a wise, permanent, real estate investment. From June 25, 1907, 
to January, 1909, she made no deposit. That circumstance corrobo- 
râtes her testimony that in 1908 she bought the land from Cummings 
and paid him $400 in cash the first time. Evidently the savings from 
1907 until 1909 were paid to Cummings on the land purchase. Cum- 
mings being a constant visitor, it was perfectly natural for her to 
pay him the actual cash as she saved it from keeping boarders, hiring 
teams, and so forth. The truthfulness of Mrs. Brunson's testimony, 
corroborated in so many particulars by the bank sheet, stands out like 
a mountain peak. An analysis of her testimony shows that it was not 
vague, indefinite, and improbable, but it is clear, definite, reasonable, 
convincing, truthful. The learned District Judge said that Mrs. Brun- 
son bought $5,300 worth of property in the short space of 3 years. 
He is in error. The bank account was opened June 25, 1907, by a 
deposit of $500 and the last deed was executed on August 21, 1915, 
more than 8 years thereafter. The testimony further shows that she 
purchased and went into the possession of the Cummings tract of land 
in 1908, and made a payment of $400 thereon. But even if we take 
the narrow view that the purchases must be considered as of the date 
of the title deeds, the District Court was in error. The deed from 
Johns was dated November 1, 1910, and the deed from tlie Carolina 
Land '& Lumber Company August 21, 1915, 4 years and 10 months 
thereafter. In Mrs. Brunson's examina tion she said she paid Johns 
a thousand dollars for the lot at Hampton and gave a check on the 
Carolina Savings Bank. The bank sheet corroborâtes her. She said 
when she bought the land from the Carolina Land & Lumber Com- 
pany she gave a check for $3,000. Again the bank sheet shows that 
her testimony was true. She said the account was made up of savings 
for a long time, except that at one time she serit a thousand dollars, 
which she explained came from her mother's estate, from J. E. An- 
dersen, and S. F. Crew. The bank sheet shows the big deposit of 
$1,000 about which she testified. 

If there is any circumstance in this case from which it could even 
be suspected that Cummings ever gave Mrs Brunson any money, it 
is the fact that the bank sheet shows that certain deposits were made 
by Cummings. The fact that one person steps into a bank and makes 
a deposit of money in the name of a friend or neighbor certainly fur- 
nishes no évidence that the deposit is a donation. Look at the record 
for a moment: 

"Q. How would you make thèse deposits in the Carolina Savings Bank? 
Did you come and deposit the money? A. No, sir ; I ne ver was hère in my life 
until I came down now. Sometimes I would send it, and sometimes I would 
send a check, and now and then Mr. Cummings would go down and I would 
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send it by liim. Q. Mr. Cummings would make the deposit? A. Tes, sir; off 
aiid on, if he was going." 

The bank sheet shows that 26 deposits were made from June 25, 
1907, until August 20, 1915, when she bought the tract of land from 
the lumber company. Of thèse deposits 23 were sent by mail and 3 
by Cummings. Again the bank sheet corroborâtes Mrs. Brunson. 
She was asked on her examination particularly about the thousand 
dollars deposit which appears to hâve been sent down by Cummings, 
and she explained the sources from which she got the money. She 
was net asked about the other deposits. No doubt if she had been, she 
would hâve explained. 

Let us analyze thèse deposits made by Cummings. One was for 
$500, made June 25, 1907. That was more than 8 years before Mrs. 
Brunson purchased the land, which bas been taken from her on the 
ground of fraud. Did one of the wealthiest and most responsible 
citizens of Hampton county, with excellent crédit, who so continued 
until some time in the year 1913, as far back as June, 1907, give to 
Julia E. Brunson the sum of $500 in order, more than 8 years there- 
after, to defraud his creditors? There is not a scintilla of évidence 
that he gave her the money, nor is there one scintilla of évidence he 
owed a dollar at that time, or within 6 years thereafter. The next 
deposit made by Cummings was on January 8, 1913, for $40. Does 
that indicate tliat this wealthy and responsible citizen was depositing 
his money in the name of somebody else in order to defraud his cred- 
itors, or does it corroborate the testimony of the hard-working Julia 
E. Brunson, who said that sometimes she sent the money by Mr. Cum- 
mings ? The question admits of but one answer : Why suggest fraud 
when every circumstance bears out the truthfulness, as well as the 
reasonableness, of this wornan's testimony? 

There is not a word of testimony to impeach the deed of October, 
1912. It was not recorded until February 9, 1914. The circumstance 
that it was not recorded négatives the idea of fraud, because if this 
wealthy and responsible, and evidently intelligent, citizen of Hampton 
county was preparing to get his land beyond the reach of his creditors, 
he would bave seen to it that the deed was recorded. 

Only one other circumstance will be referred to, and that is the 
remaricable, inexplicable fact that W. F. Cummings is declared by 
the District Court to hâve honestly disposed of the great bulk of 
his property which made him one of the wealthiest men in Hampton 
county, but as to a mère pittance of it he bas been guilty of fraud. 
It is hard to believe that a man of character and standing, in the 
heyday of his prosperity and wealth, committed a fraud as to an 
infinitésimal part of his property, and thereafter, when misfortune 
overtook him, disposed of his great and extensive possessions hon- 
estly and for the benefit of his creditors. Fraud will not be presumed. 
The évidence in this case does not prove it. So much of the decree 
of the District Court as sets aside the deed of W. F. Cummings to 
Julia E. Brunson, dated October — , 1912, for fraud, and so much 
thereof as sets aside the deed of the Carolina Land & Eumber Com- 
pany to Julia E. Brunson, dated August 21, 1915, for fraud, is re- 
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versed. The complaint as to Julia E. Brunson is retained for the sole 
purpose of ascertaining what creditors, if any, of W. F. Cummings 
hâve claims on the land conveyed in October, 1912, by reason of the 
failure to record the deed until February 9, 1914. Such creditors, 
after exhausting their remédies against the property of W. F. Cum- 
mings, will be entitled to subject such land to their debts. In ail other 
respects the decree as to Julia E. Brunson is reversed, with costs. 
Reversed. 

WOODS, Circuit Judge (concurring). I concur in the resuit. The 
direct testimony, the circumstances of the parties, and the manner 
in which Mrs. Brunson testified, are enough to produce a strong sus- 
picion that Cummings deposited from his own funds at least the chief 
crédits on the bank account of Mrs. Brunson, and that such considér- 
ation as was paid for the conveyances of the land to Mrs. Brunson 
was furnished by Cummings. I do not think, however, that the plain- 
tiff has sustained the burden of proving the f raud alleged by the pré- 
pondérance of the évidence. 



PECKETT et al. v. WOOD et al. 

(Circuit Court of Appeals, Third Circuit. June 8, 1916.) 

No. 2120. 

1. COKPORATIONS ®:=>627 — INSOLVENCT — PeoVABLE CLAIMS — INDEBTEDNESS TO 

Stockholders. 

Claims against a corporation for nioney advanced to It by its sole stock- 
holders, for which notes were given, some of which were secured by 
collatéral, held, nnder the évidence, provable against it in a suit to wind 
up its afCairs, on an equality with other gênerai debts. 

fEd. Note. — For other cases, see Corporations, Cent. Dig. § 2476; Dec. 
Dig. .^=5627.] 

2. Corporations <S=>1 — Indebiedness to Stockholders — DiSRESABDiNa Coe- 

PORATE EnTITT. 

Although under some circumstances corporate entlty may be disre- 
garded in equity, it is only when necessary to circumvent fraud, or in 
cases which proceed on the theory of estoppel, or where a corporation is 
merely an agency of another, and It is sought to enforce debts of the 
latter against property ostensibly owned by the corporation, or debts of 
the corporation against its owner. 

[Ed. Kote.— For other cases, see Corporations, Cent. Dig. §§ 1, 3-6; 
Dec. Dig. <®=»1.] 

Appeal from the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Suit in equity by Charles R. Wood and others against the Florence 
Iron Works. From an order allowing claims of Walter Wood and 
the estate of Stuart Wood, Léonard Peckett, Edward L. Herndon, and 
W. Howard Ramsay, as a creditors' committee, appeal. Affirmed. 

€:=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
231 F.— 53 
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Henry P. Brown and W. B. Bbdine, Jr., both of Philadelphia, Pa., 
for appellants. 

Wm. A. Glasgow, Jr., J. H. R. Acker, and Conlen, Brinton & Acker, 
ail of Philadelphia, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the matter of the receivership 
of the Florence Iron Works the court below entered a decree con- 
firming the master's report and findings that the claims of Walter 
Wood for $461,255.88, of R. Francis Wood for $64,664.86, and of 
Stuart Wood's executors for $101,552.50, "be allowed and added to 
the list of claims heretofore approved by the receiver and confirmed 
by the court." Assuming, but without deciding, such decree was one 
from which an appeal lay to this court, ail parties hâve acquiesced in 
that view, and a committee of the creditors of the Florence Iron 
Company hâve taken this appeal. 

[1,2] The facts of the case hâve been heretofore set forth in the 
opinion of the court below, which is given in full on the margin.^ As 
there stated, the case finally narrows to two questions of fact, sum- 
marized in that opinion as follows : 

"The only rensons urged as to why tlie spécial master's report should not 
be conflrined and the claim allowed are: (1) That the moneys advanced by 
the elaimants, upon which thelr claims are based, were not loans to the cor- 
l)oration, but rather were paymeuts in advance for its capital stock to be 
thereafter Issued ; and (2) that the relatlonship exlsting between the elaim- 
ants and the corporation was such that the claims of the former, in any event, 
should be postponed in payment to the claims of the other creditors." 

On those two questions this court has had the enlightening help 
of a very thorough discussion of the proofs by the master in his 
elaborate report, of the court below in its careful review of the mas- 
ter's work, and of the earnest argument of counsel for the creditors' 
committee, challenging both the master's report and the court's opin- 
ion. After a careful examination on our own part of the proofs, 
and on due considération had, we are led to concur in the findings 
of fact and the conclusions reached below, and to hold that the court 
committed no error in its decree. In view of the elaborate opinion 
rendered both by the master and that court, and of the expressed de- 
sire of ail parties for a décision in timêly advance of a pending sale 
of thé company's plant, we restrict oUr opinion to simply announc- 
ing our conclusion as above stated, feeling as we do that anything 
said further by this court would in the nature ofthings be but a 
répétition of what has already been s^id by the master and elaborated 
by the court. 

We may add that, with a view to its early décision, this case was 
taken up the first on the list, and ail the proofs hâve had the careful 
Personal attention of each of the judges. We deem it proper to make 
this statement, so that the promptness of the décision and the brevity 

i See note at end of case. 
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oî the opinion shall not be regarded as indicating a lack of that due 
considération which the case deserves and has had. 

Note. — The following is the opinion of Haight, District Judge, on exceptions 
to the report of Harold B. Wells reeeiver of Florence Iron Works, as spécial 
inaster, reconimendlng the allowanee of the claims presented against the de- 
fendant corporation hy Walter Wood, individually and as trustée, and the 
estate of Stuart Wood: 

IIAIGHT, District Judge. Tlie only reasons urged as to why the spécial 
master's report should not; be conflrmed and the clalm allowed are: (1) That 
the moneys advanced Uy the claimants, upon which their claims are based, 
were not loans to the corporation, but rather were payments in advance for 
its capital stock to be thereafter Issued ; and (2) that the relationship exist- 
ing between the claimants and the corporation was such that the claims of 
the former, in any event, should be postponed in payment to the claims of 
the other creditors. After carefuUy reading ail of the évidence and exhibits 
presented to the spécial master, and considering the arguments of the respec- 
tive counsel, I hâve reached the (conclusion that tlie spécial master's détermi- 
nation is correct, both in respect to the existence of valid and euforceable obli- 
gations of tlie claimants against the corporation, as well as thelr right to 
sliare i)i'oportlonately with the other creditors in the distribution of its assets. 

The Florence Iron Works was incorporated under the laws of New Jersey 
in 1873. Only 1,250 sliares of its authorized stock, of the par value of $100 
eacli, were Issued. Ail of thèse shares, at the time the bill in this case was 
iiled, as has been the fact for some time previous thereto, were owned by 
Walter and Stuart Wood, with the exception of a very few, which were dis- 
tributed among other persons, admittedly for the purpose of qualifying the 
latter to act as directors. Walter had about three times as many shares as 
iStuart. Tlie board of directors were five in number, two of whoni were Stuart 
and Walter. The other directors, I think, may be properly eonsidered, as 
they are comnionly termed, 'dummies.' The corporation, which was originally 
formed for the purpose of distributing the real estate belonglng to R. D. 
Wood among his heirs, had been for luany years engaged in inanufacturing 
various iron products, ail of which had always been marketed through or by 
the flrm of R. D. Wood & Co. The latter was a partnership composed, during 
a number of years precedingi the tiling of the bill in this cause, of Walter 
Wood and Stuart Wood, although at various tinn's previously there had been 
other members. There had for a great many years existed between this flrni 
and the corporation an arrangement whereby the latter paid the former's ex- 
penses of selling its pi'oduct and purehasliig its supplies, and tlie former receiv- 
ed oue-half of the profits realized by the corporation from its business, and bore 
one-half of the losses, If in any given year losses were sustalned. From time to 
time, as the business of the corporation expanded and necessltated more work- 
Ing capital, moneys were advanced by Stuart Wood and Walter Wood and by 
the trust estate of Juliana B. Wood. Thèse moneys are the basis of the three 
claims in controversy. In each case, as the advances were made, demand 
promissory notes of the corporation, bearing interest, were delivered. Certain 
securities'were pledged for the payment of two of the notes given to Walter 
Wood, individually, as was the case in respect to ail of the moneys advanced 
by the estate of Juliana Wood. AU of the notes given to Stuart Wood were 
indorsod by either Walter Wood or R. D. Wood & Co. From time to time pay- 
ments were made on account of the principal of the moneys so advanced by 
Walter Wood and Stuart Wood, and ail of the interest which accrued was 
llkewise paid, sometimes in the form of nevv notes. The notes were always 
carried on the books of the coiporation among the "bills payable." 

The évidence upon which the exceptants rely to support their contention — 
that the moneys so advanced were not loans — eonsists of certain testimony 
given by Walter Wood during a trial of a controversy between himself and 
the executors of Stuart Wood in tbe eommon pleas court Xo. 2 for the coun- 
ty of l'hlladelphia, certain averments iu an answer flled by him in that suit, 
and certain statements made by him to a reiiresentative of a commercial 
agency. As to the latter it should be noted that there is no évidence what- 
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ever that any creditor was mlsled thereby. In fact, it is difflcult to see how 
any créditer could hâve been misled, even if the évidence sliowed that the 
mercantile report had been brought to his attention prior to the time he ex- 
tended his crédit. Ali that the report shows is that two of thèse clalms — that 
is to say, the indivldual claim of Walter Wood and that of Stuart Wood— 
are referred to as "contributions to capital." They were listed among the 
liabilities and went to inake up the total thereof. The capital stock which 
was issued was not so listed. I think, therefore, tha.t any créditer exauiining 
this report would undoubtedly consider thèse claims as subsisting liabilities 
of the corporation, and not in the category of capital stock. There is no 
compétent testimony to overcome the presumption of indebtedness to the 
estate of Stuart Wood, which arises from the existence of the notes upon 
which the claim is based. The stateraents made by Walter Wood before men- 
tioned are, of course, not compétent évidence against the estate of Stuart 
Wood. This is not disputed. I think the same may be said of the claim 
flled by Walter Wood as trustée. Consequently, in so far as thèse claims are 
concerned, the objection now under considération may be eliminated. 

It would be difflcult, however, to reconcile the averments of the answer in 
the suit before mentioned, if the same stood alone, with the évidence of a 
debt due from the corporation to Walter Wood Individually. But it must be 
borne in mind that this answer, although admissible as évidence against 
Walter Wood, because it was under oath (Pope v. Allis, 115 XJ. S. 363, 6 Sup. 
et. 69, 29 L. Ed. 393), was prepared by counsel in légal verbiage as a plead- 
ing, and should not, therefore, be given the same weight in determining a fact 
as Mr. Wood's sworn testimony, and that it must be considered in connection 
with and in the light of such testimony, as well as that of ail the other facts 
and clrcumstances. The answer was verlfied on December 12, 1914 ; yet 
nearly two months before that time Mr. Wood had made an affldavit in this 
proceediug that both he and Stuart Wood were creditors of the corporation 
to the extent of the claims now in question. Mr. Wood's previous history and 
appearanoe does not admit of the belief that he is either a fool or a willful 
perjurer, and it would be necessary to flnd that he is one or the other, if the 
averments of the answer in the Pennsylvania suit are to be taken llterally. 
At practically the same time that he made the affldavit in this suit he testified 
at length in the Pennsylvania suit regarding thèse claims. Without attempt- 
ing to review that testimony, Its purport, taken as a whole, is, as I construe 
it, that thèse averments were made to provide money which the necessities 
of the corporation's business, due no doubt to its growth, required, with the 
idea eventually that they could and might be llquidated by the issuance of 
stock. AU of his références to "contributions to capital" must be construed 
in the light of the existing clrcumstances. It is quite manifest that a con- 
cern, doing the volume and character of business that this corporation was, 
would require more capital than $125,000. There were two ways of providing 
such additional capital: One to issue capital stock, and the other to borrow 
money upon securities or otherwise. Of course, if the latter means was 
adopted, it was necessary that the corporation should not be required to repay 
the loans in short periods of time. 

This latter course was followed, rather than that of Issulng capital stock ; 
and, considering that practically ail of the capital stock of the corporation 
was owned by Walter Wood and Stuart Wood, it is not difflcult to understand 
why. They probably had in mind that at some future time it might be neces- 
sary or advisable to liquidate the indebtedness by issulng capital stock. This 
is exactly what Walter Wood tried to induce the executors of Stuart Wood to 
consent to at the two stockholders' meetings held during the summer of 
1914. The latter declined to do so, and thereupon, according to the minutes 
of the last of those meetings, Walter Wood took the position that it might be 
necessai-y for hlm to take steps to procure the payment of his own indebted- 
ness. Nowhere in the minutes of those meetings does there appear a sug- 
gestion that there was an agreement or understanding that thèse moneys were 
advanced on account of the purchase price of stock to be thereafter issued. 
The very fact that the notes were given, that interest was paid thereon, that 
in some cases payments were made on account of principal, that collatéral 
was pledged as security for some of the loans, and that security by way of 
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indorsements were givon to Stuart, seems to me to indicnte. witliout any 
reasonable doubt, that there was no such agreeuient, but, at the most, that 
there was a mère uuderstandlng, as Mr. Wood testifled in Philadelphia, that 
the Indebtedness "coulrt be converted into stock." And this is in accordance 
vvith Mr. Wood's testimony in this case, and it seems to me that it bas every 
considération of reason and probability to support it. In reacbing this con- 
clusion I hâve not been influenced by the laek of évidence that the corporation, 
as a separate and distinct entity from Walter and Stuart Wood, formally ae- 
quiesced in an agi-eement such as the exceptants contend was made. I 
place my décision squarely on the proposition that I cannot fiud that there 
was ever any deflnite agreement or understanding between any of the 
parties that the moneys which were advanced, and for which the corporation 
issued its promissory notes, were not to constitute a valid indebtedness of 
the corporation to those to whom the notes were issued. 

It remains to consider the exceptants' second proposition. In doing so It 
must be primarily borne In mind that this Is not a case where the creditors 
of the corporation are seeking to collect their claims from K. I>. Wood & 
Co. ; nor are we concemed with the question as to whether the validlty of 
the contracts between the corporation and R. D. Wood & Co. may be challeng- 
ed by a creditor, under the gênerai rule as laid down in Stewart v. Lehigh 
Valley E. R., 38 N. J. Law, 505, and Thomas v. Brownvllle R. R. Co., 109 
V. S. 522, 3 Sup. et. 315, 27 L. Ed. 1018, because the members of the flrm of 
R. D. Wood & Co. were also directors of the corporation. The exceptants 
contend, in the first place, that there existed in fact, as distinguished from 
estoppel, a partnership between the firm of R. D. Wood & Co., its individual 
members, and the corporation, and hence that none of the partners ean be 
repaid advances until the flrm creditors are paid. They rely upon the décision 
of the Circuit Court of Appeals of this Circuit in Wallerstein v. Ervin, 112 
Fed. 125, 50 C. C. A. 129 (afflrming that of Judge McPherson, reported in Re 
Ervin [D. C] 109 Fed. 135), to overcome the difflculty which is presented by 
the gênerai rule that a corporation is without power to enter into a partner- 
ship, and that ail contracts to that end are ultra vires and void. But, clear- 
ly, neither the principle which that case recognizes and applies, nor the basic 
one of partnership law, before mentioned, which exceptants invoke, is appli- 
cable unless a partnership did exist. The latter qjiestion has been determin- 
ed against the exceptants by the spécial master. His report on this phase of 
the case contains a very careful and satisfactory analysls of the facts and 
law. I see no necessity, especially in view of the urgency of a prompt déci- 
sion, for reiterating or attempting to add anything to what he has so well 
stated. 

In the next place the exceptants urge that the corporation was but an ad- 
junct or agency of R. D. Wood & Co., and hence that the légal entity of the 
corporation should be disregarded, and the claims in question postponed in 
payment to those of other creditors, because they in reality represent ad- 
vances made to one branch of a partnership by its members. In support of 
thèse contentions exceptants rely upon the foUowing cases: In re Muncie Pulp 
Co., 139 Fed. 546, 71 C. C. A. 530 (C. C. A. 2d Cir.), In re Rieger, Kapner & 
Altmark, 157 Fed. 609 (D. C. S. D. Ohlo), and Hunter v. Baker Motor Ve- 
hicle Co., 225 Fed. 1006 (D. C. N. D. N. Y.). In considering thèse cases it 
should be noticed that no claim Is made in this case that the corporation was 
formed for any fraudulent purpose, or that there was any fraud in the deal- 
ings between it and B. D. Wood & Co. In the Muncie Pulp Company Case it 
was found that property ostensibly owned by a corporation had been trans- 
ferred to it by the bankrupt corporation without considération and merely 
for the purpose of better enabling the latter to handle the same. There were 
no creditors of the flrst corporation. Its stock had been Issued to the two 
persons who owned and controUed ail of the stock in the bankrupt Company, 
also without considération, as a matter of form and convenlence, and ail of 
Its assets came from the bankrupt. L'nder thèse elrcumstanees it was held 
that the flrst corporation had no claim to the property in controversy, but that 
It held it in trust for the bankrupt. Likewise in the Rieger, Kapner & Ait- 
mark Case the relief sought and granted was to bring under the administra- 
tion of the court, in which the afCaii's of the bankrupts were being settled, 
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property of a corporation the capital stock of wWcli was absolutely owned 
and controlled by the lianlcrupts, ou the theory that such property, because of 
such ownership of the stock of the corporation, In reality belonged to the 
bankrupts, aud that It woiild be a fraud on the credltors of the bankrupts to 
permit it to remain In the latter's possession. The question of the respective 
rlghts of the credltors of the corporation and those of the bankrupts in the 
property of the former was reserved. It is thus apparent that tliose cases fall 
far short of beinj.; anthorities for the broad proposition for whlch exceptants 
cite them. In Hunter v, Baker Motor Vehicle Company, it was lield, in effect, 
that a creditor of oiie corporation, under the peculiar facts of that case, might 
sue another, heeause the former (tiie ostensible debtor) was, in reality, mere- 
ly an instrumentality or adjunct of the latter. 

The only prlnclple, I think, upon which thèse otherwlse valld claims may 
be postponed iii payment to tliose of other credltors is one which would at 
the same time permit the other credltors of the corporation to collect their 
claims from R. D, Wood & Co. In re Watertown Paper Company, 169 Fed. 
252, 94 C. C. A. 528 (C. C. A. 2d Cir.). Such being the test, can It be that 
the credltors of thls corporation could recover agalnst R. D. Wood & Co. ou 
the facts in this case"? I think, elearly, they could not. As set fortli in the 
spécial master's report, crédit was extended to tlie Florence Iron Works, con- 
tracts were made and business conducted in Its name, and prospective credl- 
tors were notifled that the corporation was alone responslble. K. D. Wood & 
Co. acted merely as selllng, and in sOme cases purehaslng, agents for the cor- 
poration, as well as for others in which the indlvidual members of the firm 
were Interested as stockholders and otherwlse. Thelr respective affalrs, books, 
and accounts were kept separate and distinct ; each had its own book ac- 
count and paid its own bllls ; thelr credltors were différent, and thelr busi- 
ness generally conducted as though they were entirely separate concenis wlth 
close business or flnanclal relations. In fact, the relationship and method 
of conducting business was by no means uuusual. Although, as was sald in 
the Watertown Paper Company Case, supra, in some cases, when necessary 
for the furtherance of .justice in one way or another, corporate entity may 
be dlsregarded where the corporation is so organlKed and controlled and its 
affalrs are so conducted as to make It merely as Instrumentality or adjunct 
of another concern, yet this is an exception to the gênerai rule and funda- 
mental prlnclple that a corporation is an entity, separate and distinct from 
its stockholders, ' and from other concerns with which it may be connected. 
Instances where the exception lias been held applicable may be found in some 
of the before-mentioned cases. An instance where the exception was held not 
applicable, and which, iiecause of slmllarity of facts, is pertinent to the 
t:ase at bar, is In re Watertown Paper Co., supra. The facts lu that case are 
more favorable to exceptants' contention than the facts in this. lîxcept in 
cases where it is necessary to circumvent fraud, or in cases which proceed on 
the theory of estoppel, or those where it is sought to take possession of 
property ostenslbly belonging to a corporation entirely controlled and own- 
ed by the principal debtor, for the pur])ose of protecting the credltors of the 
latter, as well as the former, it will be found that tlie instances are rare 
indeed where the gênerai and settled rule of separate corporate identity is 
dlsregarded. Thls is not, as I conceive it, sucrh a case. 

The exceptions to the spécial master's report wlll accordingly be ovorruled. 
and the report eonflrmed, but wlthout préjudice to the rlght liereafter of 
either the receiver or any creditor, before any dlvldends are pald upon the 
claims in question, to hâve any offsets, to which the claims may be subject, 
deducted therefrom. 
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BRIGHT et al. v. VIRGINIA & GOLD HILL WATER CO. 
(Circuit Court of Appeals, Ninth Circuit. August 7, 1916.) 

No. 2587. 

1. Watebs and Wateb CorRSEs <g=>]58%(l)— Irkigation Contracts — Ac- 

tions — PlEADING — SUFFICIENCY. 

Gomplaint alleging oral contract of plaintifï's predecessor in title to 
permit overflow of irrigation waters in considération of right to use sucb 
waters, acted upon for over 40 years by expenditure of money in or- 
chards, etc., and breach thereof hy défendant who eut ofl the overflow 
when such waters were not needed elsewhere, is good as against démarrer, 
being based on cutting off overflow and not fallure to dlvert waters so 
as to create an overflow. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
' §189; Dec. Dig. 0=31581/2(1).] 

2. Watebs akd Watek Courses <©=13S(2) — Ibbigation Conteacts — Bbbach — ■ 

Liability. 

Défendant who made oral contract giving plaintifC's predecessor of 
title right to use overflow waters in considération of his perniittiiig over- 
flow on his land, could not, after 40 years of such use and expenditure of 
money in development of orchards, etc., eut off the water during irrigat- 
Ing season without becoming liable for conséquent damages. 

[Ed. Note. — For other cases, see Waters and AVater Courses, Cent. Dig. 
§ 187; Dec. Dig. ®=158(2).] 

In Error to the District Court of the United States for the Dis- 
trict of Nevada; E. S. Farrington, Judge. 

Action by Rose Bright and others against the Virginia & Gold Hill 
Water Company, a corporation. Judgment for défendant, on plain- 
tifï's refusai to amend further after demurrer to the third amended 
complaint was sustained, and plaintiffs bring error. Reversed and 
remanded, with directions to overrule demurrer with leave to défend- 
ant to answer. 

Sweeney & Morehouse, of Carson City, Nev., for plaintiffs in error. 
Cheney, Downer, Price & Hawkins, of Reno, Nev., for défendant 
in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The question in this case is whether or not 
the third amended complaint states a cause of action; the court hav- 
ing sustained a demurrer thereto and the plaintiffs declining further 
to amend. Judgment accordingly passed for the défendant. The plain- 
tiffs thereupon sued out this writ of error. 

In substance the allégations of the complaint are that during ail of 
the times therein mentioned the défendant company was a California 
corporation engaged in business in Ormsby county, state of Nevada, 
"as a water company impounding, ditching, fluming, storing, and 
distributing water for the purposes of irrigation and domestic uses 
for pay," and that years before the plaintifïs in the action acquired 
their alleged interest in the land described in the complaint one Gara- 

(S=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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vanta was the owner thereof, onto and over which the défendant 
Company permitted a part of the waters that it had by means of dams, 
ditches, flumes, and pipes diverted and impounded from Mariette 
Lake in Nevada, for mining, agricultural, and domestic uses, to over- 
flow and wash and injure the said land of the said Garavanta and his 
crops thereon, by reason of which acts of the défendant company the 
said Garavanta prepared to bring suit against it for such injuries, 
whereupon he and the défendant company entered into an oral agree- 
ment to the effect that Garavanta vi^ould permit the overflow waters 
from the défendant company's works to flow to and across his said 
land during the whole time it should be engaged in furnishing water 
pursuant to its articles of incorporation, in considération of which 
Caravanta and his successors in interest should hâve the right to 
divert such overflow waters and use the same to irrigate the said 
land — 

"to the extent in which the said overflow water then and there ran, as long 
as said défendant was engaged in tlie business of its incorporation and con- 
ducted and carried on its said business as hereinbefore averred. And that 
the said Joe Garavanta, and his successors in interest, should hâve ail of said 
overflow waters continuously and without interférence, for the Irrigation of 
the said lands and premises free of charge, and tho same should he permitted 
to overflow." (Italics ours.) 

The complaint also allèges that in pursuance of that agreement and 
in considération of the use of the overflow waters upon his land, 
Garavanta waived his right of action for damages for the injuries he 
had theretofore sustained from the overflow of such waters, and 
granted the défendant company a right of way therefor through his 
said land; that in pursuance of the alleged agreement Garavanta 
thereupon commenced the use upon his land of such overflow waters, 
irrigating not less than 100 acres thereof in the irrigating season dur- 
ing his ownership and occupancy of the land, which extended not 
less than 7 years, during which time he planted an orchard, vines, 
and varions annual crops, expending in doing so large sums of money 
and much labor, by means of which the land was greatly increased 
in value; that at the end of about 7 years he sold the land to one 
Raiïetto, from whom it passed by mesne conveyances to the plaintiffs 
in the action, together with the right to use the said overflow and 
waste waters. 

The complaint f urther allèges : 

"That slnce the aforesald agreement down to and including the year 1913, 
and continuously, the said plaintlfCs, their predecessors and grantors, in pur- 
suance of said agreement hâve used the said overflow waters and the same 
hâve overflowed and continued to overflow, and the said défendant has per- 
mitted the same In harmony with said agreement to overflow, for the purposes 
of irrigation of said land and premises aforesaid." 

That the land is arid and that crops cannot be grown thereon with- 
out irrigation, but that with irrigation large and valuable crops of 
varions specified kinds can be, hâve been, and are being grown by 
the plaintiffs upon the land, and that ail of the said overflow waters 
are necessary for its proper irrigation and cultivation, and that said 
waters — : 
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"hâve been for more tlian 40 years last past, in pursuance of said understand- 
ing and agreement aforesaid, contlnuously used upon said lands for Irrigation 
purposes witli tlie full consent and knowledge of said défendant, and at ail 
the times hereln mentioned said overflow vvaters continued to overflow and 
were perniltted to overflow by said défendant, and were not needed elsewliere 
or at ail." 

That in the year 1913 the plaintiffs planted upon the land various 
specified crops, and then had thereon various kinds of orchard trees 
of great value, necessarily expending in the cost of labor thereon 
$1,953.96, which crops se planted and cultivated were in good grow- 
ing condition by reason of the use by the plaintiffs of the said over- 
flow waters of which there was a plenteous supply with "no loss or 
réduction of the quantity of water for the uses and purposes of 
said défendant and to enable it to keep its agreement," and that de- 
fendant nevertheless on or about June 24, 1913, wrongfully and un- 
lawfuUy "eut ofif, diverted, and stopped the said overflow of waters 
as aforesaid, and whoUy deprived the said plaintiffs of the use there- 
of, in violation of its said agreement, during the cropping season" 
of the year named, thereby destroying the said crops, to the plaintiffs' 
damage in the sum of $14,823, for which, with costs, judgment is 
prayed. 

The court below in sustaining the demurrer construed the com- 
plaint as being based upon an allégation that the défendant "failed to 
divert enough water from Mariette L,ake to create an overflow and a 
waste which would run down to plaintifi^s' premises." 

[1,2] But there is no such allégation in the complaint, nor any 
équivalent thereof. On the contrary, the allégations are in efïect that 
the agreement between the défendant company and the predecessor 
in interest of the plaintiffs was that Garavanta should permit the over- 
flow waters from the company's works to flow to and across his land 
during the whole time the company should be engaged in furnishing 
water pursuant to its articles of incorporation, in considération of 
which Garavanta and his successors in interest should hâve the right 
to divert and use such overflow waters "continuously and without 
interférence for the irrigation of the said lands and premises free of 
charge, and (that) the same should be permitted to overflow"; that 
the agreement was based upon a valid considération, and that from 
the time it was made it was acted upon by Garavanta and his suc- 
cessors in interest, and that the plaintiffs were in the exécution of the 
agreement by using such overflow waters from the def endant's works 
in the irrigation of their trees, vines, and growing crops when in 
the year 1913 the défendant company "diverted and stopped the said 
overflow of water." 

Whether or not in the event that there existed no such overflow 
the défendant would be under obligation or liability to the plaintiffs 
is a question that does not arise at this time, but certainly if it be 
true as alleged that the défendant by agreement with the plaintiffs' 
predecessor in interest acquired the right to run its waste waters onto 
and through the land in question in considération of the right on the 
part of the latter and his successors in interest to use such overflow 
in its irrigation, and that agreement, though oral, was regularly exe- 
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cuted for 40 and more yearS, and in the exécution of which the plain- 
tiffs and theïr predecessoi;s in interest expended labor and money in 
the planting of trees, vines, and crops essentially dépendent upon 
such waters for their- successful growing, the défendant could not 
divert and stop such overflow in the midst of the irrigating season 
without becoming Hable for the conséquent damages; the said over- 
flow waters, according to the allégations of the complaint, continuing 
to overflow and being permitted to overflow by the défendant and 
not being "needed elsewhere or at ail." 

In Juee v. McLeod, 12 Nev. 280, 285, the Suprême Court of that 
State, where the présent case arose, said : 

"The prlriciple that expending money or labor In conséquence of a llceuse 
to divert a water course, or use a wàter power, in a partieular way, has the 
effect of turnlng such a liqensé into an agreenient that will be enforced in 
equity, has been frequently announced by the courts. In ail such cases the 
exécution qf the paroi license supplies the place of a writing, and talces the 
case out of the statute of frauds. Woôdbury v. Parshley, 7 N. H. 237, 26 Am. 
Dec. 739 ; Snowden v. Wilas, 19 Ind. 14, 81 Am. Dec. 370 ; Stephens v. Ben- 
son, 19 Ind. 369 ; Lane v. Miller et al,, 27 Ind. 537 : Ilaritan Water-Power Co. 
V. Vegthe, 21 N. J. Eq, 463 ; Rhodes v. Otis, 33 Ala. 578, 73 Ani. Dec. 439 ; 
Campbell v. McCoy et al., 31 Pa. 264 ; Prince v. Case, 2 Am. Lead. Cases, 560, 
561; Amerlscoggln Bridge v. Bragg, Il N. H. 108. 

The judgment is reversed and the cause remanded, with directions 
to the court below to overrule the demurrer with leave to the défend- 
ant to answer. 



SALAS V. TNITED STATES. 

(Circuit Court of Appeals, Second Circuit. .Tune 24, 1916.) 

No. 170. 

1. Criminal Law <®=3l— Offenses— NjBCESsiTY of Statute. 

An agreement to glre an agent a share of the profits on goods sold to his 
principal, however Immoral, is not a crime, uuless so declared by statute. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1, 2 ; Dec. 
Dig. ®=>1.] 

2. COKSPIEACY <S=>33— DEFBAtTDlNG GO-VEKNMENT. 

When the TJnited States enters into commercial business, it abandons 
its sovereign capaeity, and is to be treated lilîe any other corporation ; 
therefore, though it absolutely owns the l'anama Railroad Company, and 
is the only one protiting or loslng by the raili'oad cop.ipany's activities, 
a conspiracy to defraud the railroad company is not a eonspiracy to de- 
fraud the T'nited States, denouneed by Pénal Code (Act March 4, 1909, c. 
321) § 37, 35 Stat. 1096 (Comp. St. 1913, § 10201), and in such case the 
United States can gain redress ouly by suit by the railroad company to 
recover damages. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 60; Dçc. Dig. 
<S^33.] 

3. Conspiracy <g=»33— Offenses— Nature. 

Under Pénal Code, § 37, declaring that if two or more persons conspire 
either to commit any offense àgàinst the United States or to defraud thè 
United States in any manner or for any purpose, and one or more of such 

^=5For other cases see same topic & KEY-NBMBER in ail Key-Numbered Digests & Indexes 
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parties do any act to effect the conspiracy, each shall be punished, an in- 
tent to defrand the United States is essential to a conviction. 

[Ed. Note.— For otlier cases, see Conspiracy, Cent. Dig. § 60 ; Dec. Dig. 
<S=>33.] 

4. Okiminat. Law <s=li3— Venue— O vert Act. 

Accused agreed with tlie manager of tlae commissary department of tlie 
Panama Railroad Company to divide tlie profits on tobacco sold to tlie 
Company. Drafts representing the manager's share of the profits were 
delivered to him, and were ultimately paid in Xew Yorli City ; one being 
deposited to the nianager's account in a Panama bank, and anotlier being 
deposited to his account in an Indiana banlv to talîe up an overdraft. Ju- 
dicial Code (Act March 3, 1911, c. 2;îl) § 42, 36 Stat. 1100 (Comp. St. 1913, 
§ 1024), déclares that, when an olTense against the United States is begun 
in one judiclal district and completed in anotlier, It shall be deenied to 
hâve been committed in either. lleld that, as there was no agreement 
whereby title to the draft remained in accused, title passed to the banks 
in which he deposited them; theretore payment of the drafts in New- 
York did not constitute an overt act in connection with the conspiracy, 
and hence the New York District Court was without jurisdiction In a 
prosecution therefor. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 190, 232 ; 
Dec. Dig. <g=113.] 

Chatfleld, District Judge, dissenting. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Jacob L. Salas was convicted of conspiracy to defraud the United 
States, demurrer to the indictment having been overruled (United 
States V. Burke, 221 Fed. 1014), and brings error. Reversed. 

William Rand, Jr., of New York City (Phanor J. Eder, of New 
York City, of counsel, and Vine H. Smith, of New York City, on the 
brief), for plaintifï in error. 

H. Snowden Marshall, U. S. Atty., of New York City (F. E. Car- 
starphen and Harold Harper, Asst. U. S. Attys., both of New York 
City, of counsel), for the United States. 

Before COXE and WARD, Circuit Judges, and CHATFIELD, Dis- 
trict Judge. 

WARD, Circuit Judge. This is a writ of error to a judgment con- 
victing the défendant Salas of conspiring with one Bermudez and one 
Burke to defraud the United States under section 37 of the Pénal 
Code, which reads : 

"Sec. 37. If two or more persons conspire either to commit any offense 
against the United States, or to defraud the United States in any manner or 
for any purpose, and one or more of such parties do any act to effiect the 
object of the conspiracy, each of the parties to such conspiracy shall be fined 
not more than ten thousand dollars, or imprisohed not more than two years, 
or both." 

Burke was called as a witness by the government, the case severed, 
and Salas tried alone. He did not take the stand. Burke was a citi- 
zen of the United States, residing at Cristobal, Isthmus of Panama, 
and manager of the commissary department of the Panama Railroad 
Company, a corporation of the state of New York, while Bermudez 

<Ê=>For other cases see same topio & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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and Salas were Spanish-Americans, residing and carrying on business 
at Colon in the republic of Panama. 

The government proved that thèse three persons entered into an 
agreement at Colon to share equally in the profits to be made f rom sales 
of a certain brand of tobacco by Salas and Bermudez to the Panama 
Railroad Company. Burke, as manager of the department, vvas to 
order and pass upon the tobacco and approve the vouchers to be is- 
sued by the railroad company in payment for it. Between May 27, 
1908, and February 9, 1914, such tobacco was sold to the value of 
about $200,000. Burke received bis share of the profits made by the 
sellers in the form of drafts drawn in Colon upon firms or banks in 
New York City. Thèse drafts are the overt acts pleaded in the in- 
dictment as intended to efl^ect the object of the conspiracy. 

[ 1 ] No actual loss is proved to hâve been sustained in the purchase 
of the tobacco. The price paid was not shown to be unfair and it was 
ail subsequently sold at a profit. An agreement to give an agent a 
share of the fair profits in goods sold to bis principal, however in- 
délicate or even immoral, is not a crime unless made so by statute. 
There is no prêteuse that there is any such statute in the repubhc of 
Panama. If, however, the conspiracy was to defraud the United 
States, as the government contends, then there was enough évidence 
of constructive fraud to justify conviction under section 37 of the 
Pénal Code, provided the conspiracy, though formed in the republic 
of Panama, was effected in the United States. Crawford v. United 
States, 212 U. S. 183, 29 Sup. Ct. 260, 53 L. Ed. 465, 15 Ann. Cas. 
392; Haas v. Henkel, 216 U. S. 462, 30 Sup. Ct. 249, 54 L. Ed. 569, 
17 Ann. Cas. 1112. 

[2] The theory of the United States is that the Panama Railroad 
Company is a governmental department, and Burke, though on the pay 
roU of and paid by that company, was an officer of the United States. 
The trial judge so held as matter of law. The Isthmian Canal Com- 
mission was an agency of the United States under the supervision of 
the War Department, having complète control of the building of the 
canal. The United States was also the owner of the whole capital 
stock of the railroad company, absolutely dominating it and solely in- 
terested in its profits or losses. The government, however, continued 
the original corporate organization of the railroad company for its 
own purposes, among others to avoid the restrictions of certain laws 
of the United States applicable to the Commission. Accordingly there 
was created a department called the "subsistence department," compos- 
ed of the labor, quarters, and subsistence department of the Com- 
mission, which furnished ail food supplies to the employés on the 
Isthmus and the commissary department of the Panama Railroad Com- 
pany, which bought, carried, and furnished ail other merchandise and 
supplies. Burke was the manager of the latter. When the United 
States enters into commercial business it abandons its sôvereign ca- 
pacity and is to be treated like any other corporation. Bank of United 
States V. Planters Bank, 9 Wheat. 904, 6 L. Ed. 244. Although it 
absolutely owns the Panama Railroad Company and is the only person 
profiting or losing by its activities, still the railroad company sues and 
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is sued just like any other corporation, in its own name. If this to- 
bacco had been déficient in quality, the railroad company could bave 
sued Salas to recover the damages, and if it had not been paid for 
Salas could bave sued the railroad company for the price. Therefore 
we are of opinion tbat the combination proved did not defraud or in- 
tend to defraud the United States. 

[3] If, however, it be conceded that Burke, though on the pay roll 
of and paid by the railroad company, was an officer of the United 
States and acting as such in the purchase of tobacco, the agreement as 
proved did not, in our opinion, satisfy the requirements of the case. 
The statute clearly contemplâtes that the parties shall intend to de- 
fraud the United States and the indictment charged such an intent. 
The government offered in évidence a large mass of documents to 
prove the relations of the railroad company and the Commission and 
that the railroad company was a mère governmental department, We 
discover nothing in the évidence to justify the jury in finding, at least 
beyond a reasonable doubt, that Salas knew anything about thèse com- 
plicated relations, or that the United States was buying this tobacco 
through the railroad company. Indeed, Burke himself, who testified 
as a witness for the government, said that he considered himself to 
be an employé of the railroad company and not of the United States. 

[4] We come now to consider the overt acts. As the indictment was 
filed March 15, 1915, only two of the Colon drafts which are relied on 
are within the statute of limitations. Exhibits 29 and 31 are as fol- 
lows: 

Government's Exhibit 29. 

"Draft of International Banking Corporation No. 12/10127, dated Colon, 
R. P., May 15, 1912, for $2,500, dlrected to International Banking Corporation, 
60 Wall Street, New York City, to the order of Banque d'Hochelaga, marked 
on face, 'B 1/8' and 'R-48258' and 'no protest,' and perforated 'Paid 6 — 6—12,' 
Indorsed, 'S. M. White.' For identification only 'L. D. Smith.' Stamped, 
Banque d'Hochelaga, Winnipeg, May 20, 1912, [blank] Receiving Teller.' 
Stamped, 'Pay Banque d'Hochelaga, Montréal, or order. B. Belair, Acting 
Manager.' Stamped, 'Pay National Park Bank, New ïork, or order, prior in- 
dorsements guaranteed. Banque d'Hochelaga, P. G. Leduc, Manager.' Stamp- 
ed, 'Received payment. National Park Bank of New York, June 6, 1912.' " 

Government's Exhibit 31. 

"Draft of Bank of Canal Zone, dated July 2, 1913, to the order of Fletcher 
Savings & Trust Company for $1,200, dlrected to K;nauth, Nachod & Kuhne, 
New York, indorsed 'C/A John B. & Ida Burke,' indorsed by the Fletcher 
Sayings & Trust Company and by the Fletcher American National Bank of 
Indianapolis, and stamped 'City Collection Department, paid July 12, 1913. 
National City Bank of New York,' and perforated 'Paid 7/12/13.' " 

The theory of the government is that thèse drafts were given to 
effect the object of the conspiracy and being finally paid in New York 
constitute overt acts committed by Burke, one of the parties to the 
conspiracy, in the Southern district of New York, and so give juris- 
diction to the court under section 42 of the Judicial Code which reads : 

"Sec. 42. When any offense against the United States is begun in one judi- 
cial district and completed in another, it shall be deemed to hâve been com- 
mitted in either, and may be dealt with, inquired of, tried, determined, andi 
punished in either district, in the same manner as if it had been aetually and 
wholly committed therein." 
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It may be admitted that payment of his share o£ the profits to Burke 
vvas an élément of the conspiracy to defraud the United States, conced- 
ing that there was one, and that if made to him in New York City 
would hâve given the court jurisdiction. It seems to us, however, that 
in this division of profits between the three persons interested, no one 
of them owed anything to the others. Burke was not receiving the 
drafts on account of any debt. No one was owing or paying an ob- 
ligation to the otlier but each was receiving his one-third of the profits. 
When, therefore, Burke accepted drafts in Colon payable in New York, 
he then and there received his share, and the conspiracy was not only 
conceived, but completed in the republic of Panama where it was con- 
trary to no law. 

To go one step further, and consider the disputed question whether 
a depositor who gets crédit in his account for a draf t deposited owns the 
draft or whether the bank owns it. The importance of this question is 
that, if the bank owned the two drafts in question, then Burke was paid 
when he got crédit for them in Hochelaga and Indianapolis, respective- 
ly, and the final payment in New York was not to him, but to the 
banks. The trial judge held as matter of law that the drafts belonged 
to Burke when paid. Of course, if a draft be indorsed for collection, 
which used to be commonly the case, or if there be an understanding 
that the bank is to collect only, the depositor is the owner of the draft 
deposited and so remains until it is paid. If, however, the draft be 
given by the depositor in payment of an overdraft, as was the case 
with the Indianapolis draft for $1,200, obviously the bank becomes 
the owner. Or, if nothing whatever be said upon the subject, then as 
matter of law the bank is the owner of a draft for which the depositor 
is given crédit. The Suprême Court considered this subject in Burton 
V. United States, 196 U. S. 283, 25 Sup. Ct. 243, 49 L. Ed. 482. 
There the défendant was indicted in St. Louis under Rev. Stat. U. S. § 
1782, for the crime of receiving compensation for services rendered 
by him while a senator of the United States, in a proceeding before 
the Post Office Department. The check in question was for $500 
drawn on a St. Louis bank and forwarded to the défendant in Wash- 
ington who deposited it in his own bank there. The jurisdiction of the 
court depended upon the place where the défendant was paid, and Mr. 
Justice Peckham said: 

"A eareful serutiny of the évidence with relation to this charge to the jury 
shows that there was no foundation for subiultting to the jury the question oî 
what was the understanding (other than sueh as a rose from the transaction 
itself, as shown by uncontradlcted évidence) between the défendant and the 
bank at the time when thèse various checks were deposited with the banli; and 
their proceeds placed to the crédit of the défendant. There was no agree- 
ment or understanding of any kind other than such as the law makes from the 
transaction detailed, which was itself proved by uncontradicted évidence of- 
fered by the government itself. In the absence of any spécial agreement that 
the effect of the transaction shall be otherwlse (and none can be asserted hère), 
there Is no doubt that its légal effect is a change of ownership of the paper, 
and that the subseiiuent action of the banli in taking steps to obtain payment 
for itself of the paper which it had purchased can in no sensé be said to be the 
action of an agent for its principal, but the act of an owner in regard to its 
own property. The learned judge in his charge to the jury did not, indeed, 
deuy the gênerai trutli of this proposition, but he left it to the jury to deter- 



EANSOM <fe BANDOLPH CO. V. PINCHE8 847 

mine whether there was not an agreement or understandlng made or arrived 
at by the parties at the tlme the eliecUs vvere taken by the défendant to the 
bank, which altered the légal effect of the transaction actually proved. Thls, 
as we hâve said, there was nOt the sllghtest évidence of, and It vs'as error to 
submlt that question to the jury." 

There being no évidence of an agreement to the contrary, it fol- 
lows that both thèse drafts when deposited, thé first in the Hochelaga 
Bani< in Canada and the second in the Fletcher Savings & Trust Com- 
pany of Indianapohs, ceased to be Burke's and became the property 
of the banks, respectively, so that, if this indictment were properly 
found to be one to defraud the United States, still the payments in 
New York City were not payments to Burke, and cannot be treated 
as overt acts to effect the object of the conspiracy. 

The judgment is reversed. 

CHATFIELD, District Judge (dissenting). While agreeing with the 
propositions of law stated in the opinion of the majority of the court, 
I must dissent f rom the conclusion. 

The évidence showed a conspiracy to divide profits which otherwise 
would bave gone and should hâve gone to the United States, if Burke 
had done his duty. This was defrauding the United States, even 
though there was an intermediate party in the form of a corporation 
representing the United States as agent for the government business. 
Burke was also a government officiai and failed (through the effects 
of this conspiracy) to do his duty, even though the acts by which he 
directly carried out the conspiracy were done in Panama for the agent 
corporation and while he was a civil employé thereof . 

The conspiracy as charged and proven was to get profits and to di- 
vide and send out of observation the share of each man. In so doing 
the use of drafts payable in the United States was contemplated, and 
if any of the conspirators actually carried out the division by using 
New York funds, so as to get his share of the spoils available in a 
New York bank, then jurisdiction could be laid in the Southern dis- 
trict of New York. 

Thèse questions were left to the jury, and I see no error of suffirent 
moment to reverse. 



EANSOM & RAXDOLPH CO. v. PINCIIES. 

(Circuit Court of Appeals, Second Circuit. June 15, 1916.) 

No. 284. 

1. Brokers (©=349(3) — Comuissions— Right to. 

rialntift" was authorized to uegotiate with American firms fora gênerai 
agency to represent in the United States and Canada a German Company 
manufacturing dental supplies. ïhe draft agreement sent by the Ger- 
man firm to plaintiff provided for a flve-year agency and flxed the mini- 
mum quantlty of artlflcial enamel which should be purchased during those 
years. Défendant agreed to pay plaintifiE the sum of $20,000, should he 
secure for them an exclusive agency for North America, and, if possible, 
the West Indies, Central 'America, and South America. The agreement 
between plaintiff and défendant provided that plaintiff should not coni- 

^ssFoT other cases see same topio & KEY-NUMBER in ail Key-Numbei^d Bigests & Indexes ' 
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pete in the sale of dental supplies for a period of 10 years, and left tlie 
amounts of the purclmse to be agreed upon. HeW, that défendant eould 
not escape payment of the commission, where it appeared that plaintifC 
would hâve been able to secure the contract, had défendant not secured 
it through another agent, on the ground of sllght and minute différences 
between the proposed agreement and the draft agreement, particularly as 
défendant made no objection to the contract actually procured, which 
practically followed the terms of the draft agreement. 

[Ed. Note.— For other cases, see Broliers, Cent. Dlg. § Î2 ; Dec. Dig. <S=> 
49(3).] 

2. Brokers ®=>7— Commissions— Bight to. 

Where défendant agreed to compensate plaintifC upon his securing a 
satisfactory contract giving défendant the exclusive agency for dental 
supplies manufactured by a German flrni, recovery will not be denled on 
the ground that the contract between plaintiff and défendant was indef- 
inite, where plaintiff could hâve secured a satisfactory contract. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. §§ 5-8; Dec. Dig. 
®=>7.] 

3. Brokers <g=588(4) — Compensation— Actions— JirRY Question. 

In an action to recover under an agreement whereby défendant was 
to compensate plaintiff if he should procure for it a satisfactory agency 
contract to represent a German tirin, held, that the question wliether 
plaintiff could hâve secured a satisfactory contract was for the jury. 

[Ed. Note.— For other cases, see Brokers, Cent. Dig. §§ 128, 129; Dec. 
Dig. o=>8S(4).] 

4. Damages ®=959— Measurb— Bkeach of Contract. 

Possibility of plaintiff's future breach of covenants which were condi- 
tions subseauent cannot be measured in damages, so as to reduce plain- 
tiff's recovery in an action for breach of contract. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 108-112, 114, 
117, 118 ; Dec. Dig. <g=>59.] 

5. Brokers >S==>87— Compensation— Commissions. 

Where défendant agreed to pay plaintiff a fixed sum if he should pro- 
cure for it the agency to represent a German finn manufacturlng dental 
supplies, and the agreement provided that if the agency was procured the 
expense of plaintiff's trip to Europe, advauced by défendant, should be 
deducted from the compensation, plaintiff, défendant having breaclied its 
contract, Is not entitled to recover the fuU amount but the expenses should 
be deducted. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig, § 131 ; Dec. Dig. <S=> 
87.] 

6. Appeal and Error <ê=274(5) — Présentation of Grounds of Review in 

Court Below— Sufficiency. 

In such case an exception to the charge that plaintiff was entitled to 
the full amount, coupled with a reciuest to charge that there was no évi- 
dence under which any verdict could be returaed for plaintiff, did not 
présent the question whether the expense of such trip should be deducted 
from plaintiff's recovery, and hence a judgment for the full amount can- 
not be attacked on error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1631; 
Dec. Dig. <S=274(5); Trial, Cent. Dig. § 691.] 

In Error to the District Court of the United States for the East- 
ern District of New York. 

Action by Conrad H. Pinches against the Ransom & Randolph Com- 
pany. There was a judgment for plaintiff, and. défendant brings er- 
ror. Affirmed. 

(S=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexer 
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C. F. Brown and Graham & L'Amoreaux, ail of New York City 
(George S. Graham, Ralph Polk Buell, and Charles Voetsch, ail of New- 
York City, of counsel), for plaintiff in.error. 

G. B. Covington, Bernard G. Heyn, and Herbert A. Heyn, ail of 
New York City, for défendant in error. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. The plaintiff was engaged in buying and 
selling dental supplies, and had for some time conducted a selling 
agency for the United States of an article known as "Ascher's Enamel" 
and other dental articles manufactured by the General Dental Manu- 
facturing Company of Berlin. That company had also given him the 
following authority to continue until May 15, 1914, to negotiate with 
others for the agency in this country : 

"We herewith authorize you to negotiate wlth firms whom you consider 
compétent, regardlng our gênerai agency for the TJnlted States of America 
under the Inclosed ternis and conditions as set forth in the Inclosed draft of 
agreement." 

This letter was accompanied by a draft agreement, the material parts 
of which were as f ollows : 

"(1) The General Dental Manufacturlng Company mit beschrankter Haftuug 
of Berlin shall grant to the agent and the agent shall accept the sole and ex- 
clusive agency for the sale in the United States of America and Canada of 
Ascher's Artificial Enamel and other dental articles now handled by the said 
Company. As regards any new inventions the company grants the agent the 
right to acquire the agency thereof under the same conditions as may be of- 
fered to the company by third parties. * * * 

"(5) The prlce payable by the agent for Ascher's Artificial Enamel is the 
présent détail priée of the German lists with a déduction of 72% (seventy-two 
per cent.) rebate. For new inventions the priée is to be agreed upon. 

"(6) The agent agrées to take delivery of a minimum quantum of Aschers' 
Artificial Enamel at the net value of Mk. 70,000 (seventy thousand marks) 
during the first year, at the value of Mk. 85,000 (elghty-flve thousand marks) 
during the second year, and at the value of Mk. 100,000 (one hundred thousand 
marks) in ail subséquent years. Regarding the other articles the quantum 
to be taken requires a spécial agreement." 

With thèse documents in hand the plaintifif began a negotiation with 
the défendant for the agency. The défendant was satisfied to negotiate 
on the lines of the draft agreement as changed by it and thereupon the 
following agreement was entered into : 

"Toledo, April 9, 1914. 

"Mr. C. H. Pinches, at présent In Toledo, Ohio : Agreeable to our verbal 
conférence and with référence to the authority vested in you by the General 
Dental Manufacturlng Company of Berlin, we state as foUows : 

"Upon our acquiring the exclusive agency for Ascher's Enamel and thelr 
other products for North America, and, if possible, West Indies, Central Amer- 
ica, and South America, according to a mutually satisfactory contract, the 
furnishing of eertified statements showlng the volume of business whieh you 
hâve done in previous years in this line, and furnishing such other évidences 
as may be required, that they and other statements which you hâve made are 
in accordanee with facts, we hereby agrée to accept said agency, paying you 
therefor the sum of twenty thousand dollars ($20,000.00) as f ollows; 

"Two hundred fifty dollars ($250.00) as évidence of good falth on our part 

234 F.— 54 
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attbe acceptançe of tliis agreement and the remaliider to be paid on demand 
after tlie consumiaation of the iClosing of the contract wlth tlie General Dental 
Manufactnring Company. 

. "In the nieantlme it ig nuderstood tliat you will accompany our Mr. Bigelo>v 
to-aitrlp to Germany iri tlie iriterest of this deal and sliall receh'e therefor a 
salary of flfty dollars ($.50.00) a week, and in addition we will pay your travel- 
Ing and other expenses ; the travellng and other oxpenses, however, to be de- 
ducted froin tlie balance that will be due you shoùld the contract between the 
General Dental Manufacturing Company and ourselves be entered into along 
the lines of our conversation and tlie tentative contract that has been drawn 
TO- ; 

"It is under-stood, of course, that you will turn over to us ail rlght, title, ànd 
intérest in every way that you niay now hâve or that you may acqulre froin 
the General Dental Manufacturing Company; aiso that you will not engage 
in any competing brancl) of the dental supply business within the territory 
eovered by the contract that shall be niade for a period of ten years from this 
date, and further, that should you acqulre in any way any formulas or rights 
that vvould compete wlth this Une within the period of ten years they shall 
autoniatlcally corne to us. 

"We also accept your suggestion that in tlie event of desiring your services 
for a limlted period that you will âo your utihost to give us temporary help by 
paynient pf éxpenses only. 

"Trustihg that this is in accordance witli your understanding, we, are 
"Yours very truly, The Ransom & Kandolph Co., 

"C. S. Bigelow, Près. 

"Your signature at the end of this clause shall constltute this letter a con- 
tract. 0. H. Pinches." 

Bigelow, the président of the défendant, not being able to go to 
Berlin, sent Crandell, its secretary and treasurer, to New York with 
arrangements to sail with the plaintiff on the evening of April 20th. 
On that day, however, Crandell was advised that one De Sanno had 
the attthority from the German company to dispose of the agency, 
and àf ter an interview with De Sanno's son and seeing some cables 
from Germany, he told the plaintiff that it wotild be a fool's errand 
to go to Berlin, that he would not do so, and that he was through with 
the Ascher's Enamel and would bave nothing more to do with it. 
Instead of this he began a negotiation with De Sanno without the 
plaintiflf's knowledge and subsequently Went to Berlin with De Sanno's 
son, where on May 14th, the German company made a contract with 
De Sanno, to take efïect May 16th, under and by virtue of which 
the défendant became the distributing agents of the German company 
in the United States and Canada. 

[1] The défendant points out some différences between the agree- 
ment of April 9th and the draft agreement, which we do not think 
entitled to serions considération. The former speaks of the territory 
to be eovered as "North America," whereas the latter mentions only 
the "United States and Canada." The jury might well bave con- 
cluded that the parties mearit the United States and Canada when they 
used the words North America. At ail events the, défendant took no 
objection to the territory as described in the draft agreement accom- 
panying the authority from the German company or in the agreement 
which that company subsequently made vv'itli De Sanno. It is also 
said that the agreement of April 9th calls for a term of 10 years, but 
we think the language as to ten years applies, not to the term of the' 
agency, but to the period during which the plaintiff agrées not to com- 
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pete. Were this not so, the draft agreement calls for a term of five 
years and the défendant took no exception to it. 

So the différences between the agreement of the German company 
with De Sanno and the draft agreement approved by the défendant 
are not very serious. The draft agreement calls for the agency for 
the United States and Canada for "Ascher's Artificial Enamel and 
other dental articles now handled by the said company," whereas tlie 
other calls for an agency for the same territory for the enamel and 
providing that the agency for other articles is to be subsequently agreed 
upon. The draft agreement provides that the price for the enamel 
to be paid was 66% per cent, off the German company's lists, whereas 
the second sets forth the priées for the varions styles of enamel specif- 
ically. The draft agreement calls for a term of five years, the value 
of enamel to be taken in the first year to be 70,000 marks, in the sec- 
ond 85,000 marks, and for the third, fourth, and fifth years 100,000 
marks each, whereas the other calls for the value of 150,000 marks 
for the first eighteen months and thereafter indefinitely for 100,000 
marks a year. In the draft agreement nothing is said about the price 
to be paid for or quantity to be taken by the agent of other dental arti- 
cles manufactured by the German company which were evidently to 
be subsequently agreed upon. The other contract provides that the 
agency for thèse articles is to be subsequently agreed upon. 

When Crandell on April 20, 1914, refused to hâve anything further 
to do with the Ascher matter, he asked the plaintiff to sign a mémo- 
randum which he had written on the agreement of April 9th canceling 
it. The plaintiff refused to do so, and thereupon Crandell chargée! 
him with refusing in order to "hang onto" the $250. The plaintiff 
replied : 

"That isn't the Idea at ail, and if j-ou feel that way about it I will retnrn 
the .^2.50 to you. You either owe nie tlie whole amount or nothing at ail, aud 
I know that you are perfectly good for the i<2ûO, aud you can hâve your money ; 
but I won't sign any releasé, and won't relinqui.sh any of my rights." 

Subsequently the plaintiff, without knowledge that the défendant was 
negotiating through De Sanno with the German company, wrote some 
letters to the défendant which are supposed to indicate that he regarded 
the negotiation with the défendant as off and ended. This question 
whether the agreement of April 9th was canceled with mutual consent 
was fairly submitted to the jury, and they hâve found in favor of the 
plaintiff. 

[2, 3] The défendant makes several objections as sustaining its mo- 
tion for the direction of a verdict in favor of the défendant. It is 
said that the contract of April 9th was too indefinite and uncertain to 
be enforced at ail. The only uncertainty was whether the German 
company would give an agency contract along the lines of the draft 
agreement which would be satisfactory to the défendant. Of course, 
such an agreement as between the German company and the défendant 
would hâve to be certain, but any agreement satisfactory to it which 
the défendant should obtain through the plaintiff' would hâve made the 
agreement of April 9th perfecdy definite on this point. The défend- 
ant did get an agreement which was satisfactory to it through De 
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Sanno, and it was for the jury to say whether the plaintiff could not 
hâve got the same contract, and whether tlie défendant had not wrong- 
fully prevented hùn from doing se. The évidence justified the jury 
in finding that the contract actually made between De Sanno and the 
German company was made for the benefit of the défendant and was 
satisfactory to it. May ISth Crandell, then in Berlin, notified the trade 
in the United States as follows: 

"Gentlemen : Wlth unusual satisfaction I wish to announce the successful 
conclusion of negotiatlons between my company and the Ascher Laboratories, 
Berlin, by whlch the distribution of Ascher's New Artificial Enamel through- 
out the United States and Canada passes under the control of the hovise that 
I represent. * » * " 

On the same day the président of the défendant wrote from Toledo 
to the German company : 

"Dear Sirs : We are in receipt of your letter of May 2d, and while at one 
time we regretted the occurrence to whlch you refer, we are just In receipt of 
a cablegram from our Mr. Crandell to the effect that he has made a satis- 
factory arrangement for the handllng of your material, and— 'AU's well that 
ends well.' * * * " 

While Crandell was working at Berlin to get the contract through 
De Sanno, the défendant kept the plaintitï in the dark. The prési- 
dent wrote to De Sanno on May 4th a letter which concluded: 

"Will do nothing about Mr. Pinches until Mr. Crandell cornes back. I had 
hoped you wôuld advise me what to write him. Would it do at this time for 
me to tell him the true situation? • ♦ * » 

What the plaintiff could hâve accomplished if the défendant had 
given him a fair opportunity is of course not susceptible of positive 
proof . A conclusion is to be drawn from ail the facts. We think there 
was évidence enough to justify the jury in finding that the plaintiff could 
hâve obtained exactly the same contract as De Sanno did, or at lèast 
a contract that would bave been equally satisfactory to the défendant 
and the German company on the lines of the draft agreement approved 
by the défendant, which was the substantial thing he was required to 
do under the contract of April 9th. 

Judge Veeder concluded his charge by saying: 

"If you flnd for the plaintiff, the plaintiff is entitled to his bargain, namely, 
$20,000, together with interest from the time that he was iirevented from per- 
formance of his contract, which has been computed, subject to correction, at 
$1,950, making in ail the sum of ^21,950. If, on the other hand, you flnd for 
the défendant, you will simply report that you so flnd." 

[4] The défendant objects that there should hâve been deducted 
from the considération agreed upon in the contract of April 9th the 
value of various covenants of the plaintiff, viz., that he would not com- 
pete in the dental business for ten years and that he would give the 
défendant temporary help for his expenses only ; thèse covenants were 
conditions subséquent and the possibility of a future breach thereof 
could not hâve been proved nor measured in damages. So the same 
is true of his covenant to turn over any right, title, or interest which he 
now has (of which there is no évidence) or may hereafter acquire from 
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the German company and any formulas or rights he might hereafter 
acquire which would compete in this line. 

[5, 6] Finally, the expansés which were to be incurred on the Euro- 
pean trip were net incurred, and the défendant allèges that recovery 
for the full amount results in an overpayment. This point seems to 
be a good one, but we do not think it was sufficiently called to the 
attention of the trial judge. The exception was follows: 

"I except to that portion of your honor's cbarge wliere you say that the 
plaintiff is ehtitled to the full amount, and ask your honor to charge that 
there is no évidence in this case upon which any verdict could be computed 
under the pleadings." 

We do not think that this request brought to the court's attention 
the point now raised. The expenses were probably not very substan- 
tial, in view of the sum sued for, and it is probable that the parties 
did not think anything about them at the time. The exception does 
not seem to us to justify a new trial. 

The judgment is affirmed. 



HANSON V. HANSON. 

(Circuit Court of Appeals, Second Circuit. June 14, 1016.) 

No. 282. 

1. Insane Persons iS=î26 — ^Adjudication— Collatéral Attack. 

Code Civ. Proc. N. Y. § 2,329, déclares that each commissioner ap- 
pointed in a proeeeding to adjudge one an incompétent shall talîe a pre- 
scribed oath, and, if he becomes incompétent, or neglects or refuses to 
serve, or removes from the state, the court may remove him, and shall 
from time to time flll any vacancy. Section 2331 déclares that ail the 
commissioners must attend and préside at the hearing, and a majority 
of them shall hâve ail the power and authority of a. .iudge of the court 
holding a Trial Term. Of the three commissioners appointed in a pro- 
eeeding to secure a committee for an alleged incompétent, one resigned, 
and the two remaining, without the vacancy having been flUed, proceeded 
to act, making a finding of incompetency and appointlng a committee. 
Held that, as the functions of the commissioners are judicial, and a part 
do not constitute the commission, the judgment of incompetency was void, 
and may be collaterally attacked. 

[Ed. Note. — For other cases, see Insane Persons, Cent. Dig. §§ 35, 36; 
Dec. Dig. <©=>26.] 

2. Evidence ®=>63 — Pbesumptions — Competenot. 

There is a presumption that one suing in his own right is compétent. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 83 ; Dec. Dig. 
©==63.] 

3. CouBTs iS=>322(2) — FEDERAL Courts — Jubisdiction. 

Where complainant, who resided in California, averred that he was a 
citizen of that state, a fédéral court sitting in that district of New York 
in which défendant resided, had jurisdiction of the suit on the ground of 
diversity of cltizenship. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 878, 879; Dec. 
Dig. <S=>322(2).] 

e=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digesits & Indexes 
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4. Courts <®=>325 — Jueisdiction — Fédéral Courts — Waivkk. 

Where a suit was brouglit in the fédéral court on thé ground of di- 
verslty of citlzenshlp, défendant, who appeared generally, pleaded to the 
1)111, and ofCered some proof, walved any objection on tlie ground that 
she was not a citizen of the district alleged. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 8S4; Dec. Dlg. 
<S^325.] 

5. JuDGMENT <S=3570(1) — Bar — Discontikuance — Judoment on the Merits. 

Where a suit Is dlscoutinued, the order Is not and cannot be a judg- 
nient on the merits, barrlng a subséquent suit. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. §§ 1028, 1030, 
1165; Dec. Dlg. <S=3570(1).] 

Appeal from the District Court of the United States, for the East- 
ern District of New York. 

Bill by Walter J. Hanson against Aimée L. Hanson. From a decree 
dismissing the bill, complainant appeals. Reversed and remanded. 

Rounds, Hatch, Dillingham & Debevoise, of New York City (R. S. 
Rounds, of New York City, and George S. Brengle, of White Plains, 
N. Y., of counsel), for appellant. 

Rockwood & McKelvey, of Saratoga Springs, N. Y. (L. B. McKel- 
vey, of Saratoga Springs, N. Y., of counsel), for appellee. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
H AND, District Judge. 

WARD, Circuit Judge. Walter L. Hanson filed this bill in equity 
against his mother, alleging her to be a citizen of New York, residing 
in the Eastern District thereof, and himself to be a citizen of Cali- 
fornia. The bill further allèges that after his father's death the com- 
plainant became entitled to receive one-fourth part of his grandfather's 
estate; being securities of the value of about $40,000; that immedi- 
ately after his father's funeral, and when he had just come of âge, he 
was fraudulently induced to exécute an assignment of said interest 
to his mother, upon the représentation of herself and her attorney that 
he was executing a deed of trust of the property for his own benefit, 
he to receive the income thereof and the principal upon demand ; that 
thereafter the défendant refused upon his demand to pay over to him 
the income or the principal of the said securities ; that thereupon he 
brought suit in the Suprême Court of the state of New York for the 
county of New York against his mother and her attorney, praying that 
the assignment might be declared null and void and the défendant re- 
quired to account to him for the securities and the income thereof ; 
that subsequently he was persuaded by his mother and her attorney 
to discontinue said suit upon her promise that she would pay to him 
the sum of $4,000 a year; that the défendant has neglected and re- 
fused to make any payment to him as agreed, and subsequently had him 
declared an incompétent and a committee of his person and property 
appointed in a proceeding in the Suprême Court of New York for 
Saratoga county, which court had no jurisdiction either of his person 
or of the subject-matter of the action. The prayer for relief is that 

©risFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the assignment be declared null and void, be directed to be canceled, 
and that the défendant be required to account for the said securities 
and the income thereof. 

The answer dénies that the complainant is a citizen and résident of 
California, alleging on the contrary that both he and the défendant are 
résidents of the state of New York, residing in the Northern district 
thereof. It further dénies ail the allégations of fraud and asserts, 
in bar of the action, first, the discontinuance of the complainant's suit 
in the Suprême Court for the county of New York by a consent order 
reading to be "on the merits" and for a further défense that the com- 
plainant has been declared to be an incompétent in the proceeding in 
the Suprême Court of New York for Saratoga county, and a com- 
mittee of bis person and property appointed, because of which he has 
no légal right to maintain this action ; the only person being -^lalified 
to do 80 being bis committee. 

After much testimony had been taken, the District Judge, without 
passing upon the merits, dismissed the bill on the ground that, the in- 
competency proceedings not being void on their face, the court had no 
jurisdiction, the committee being a citizen of New York and the com- 
plainant having no standing to maintain the suit, and, further, that 
the discontinuance of the complainant's prior suit in the Suprême 
Court of New York county "on the merits" was a légal bar. We can- 
not agrée in either conclusion. 

[1-4] The Suprême Court of Saratoga County appointed three com- 
missioners, each of whom filed his oath. When the jury was sum- 
moned and met at the hearing before the commissioners, the com- 
plainant was not présent either in person or by attorney ; but, on the 
objection of counsel for the complainant's wife, one of the commis- 
sioners resigned and subsequently at the same hearing, the vacancy 
not having been filled, the jury returned their verdict to the commis- 
sion that "Walter L. Hanson should bave a committee over his person 
and estate." 

Section 2329 of the Code of Civil Procédure provides : 

"Each commissioner, before entering upon the exécution of his duties, must 
subseribe and take, before one of the offlcers specifled In section 842 of this 
act, and file with the clerlî, an oa.th faithfully, honestly, and impartially to 
diseharge the trust coininitted to him. If a commissioner becomes incompé- 
tent, or neglects or refuses to serve, or removes from tlie state, the court may 
remove hini. Tlie court may, from tiaie to time, fill any vacancy created by 
deuth, removal or résignation." 

And section 2331 provides: 

"Ail the commissioners must attend and préside at tlie hearing; and they, 
or a, majority of them, hâve, wlth respect to the proceedings upon the hear- 
ing. ail the Power and authority of a judge of the court, holding a trial terni, 
subject to the dlreètions contained in the comniisslcin. * * * " 

The authority in the premises was given by the court to three per- 
sons who' constituted the commission. Their functions were judicial, 
and although a majority of them, al! being présent, had ail the power 
of a court holding Trial Term, when only two acted there was no com- 
mission at ail. The.defect was a jurisdictional one, which may be 
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availed of collaterally, and not a mère irregularity, as the court below 
held in Re Bischoff, 80 App. Div. 326, 80 N. Y. Supp. 917. There is 
nothing to the contrary in Simon v. Craft, 182 U. S. 427, 21 Sup. Ct. 
836, 45 L. Ed. 1165, or Chaloner v. Sherman, 215 Fed. 867, 132 C. C. 
A. 96, because in them only irregularities were in question. The whole 
proceeding being void on its face, the presumption is that the complain- 
ant is compétent and as he résides in CaHfornia, and déclares himself 
to be a citizen of that state, the court had jurisdiction, provided the 
défendant resided in the Eastern district of New Yorlc. As she ap- 
peared generally, pleaded to the bill, and ofïered some proof, any ob- 
jection on this point was waived. 

[5] As to the second ground there can be no such thing as a dis- 
continuance on the merits, because on discontinuance the merits are 
not in issue or determined. Such an order is not a judgment nor a 
bar. The decree is reversed and the case remanded with directions 
to the court below to dispose of it on the merits. 



TJNITED STATES y. ONE CASE, NO. 1,577. 

(Circuit Court of Appeals, Second Circuit. Juue 19, 191G.) 

No. 295. 

1. CUSTOMS DrïIES <S=130 — rBATJD ON CUSTOMS— FOKFEITUKB OF ImPORTS. 

Wliere the consignée of laces, before entering tliem, raised tUe valuation 
reclted in the consular involce prepared by the l'oreign seller, and the laces 
were appraised at the Increased price and duties paid on that basis, they 
cannot be seized, under Tarife Act Oct. 3, 1913, c. 16, § III, H, 38 Stat. 
183 (Coiiip. St. 1913, § 5526), on the ground that the consignor and con- 
signée had attempted to enter them under a false invoice, tending to de- 
prive the United States of duties. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. §§ 296-315 ; 
Dec. Dig. <S=>1,30.1 

2. Customs Duties <©=5l.30 — Fbaud ow Customs— Increase of Valuation. 

Where tlie consignée, the importer of goods, increased the values recited 
in the consular invoice prepared by the exporter, and tlie goods were 
entered under such increased valuation, at wlilch they were appraised, 
tliev cannot be forfeited, under Tariff Act Oct. 3, 3 913, c. 16, § III, I, 38 
Stat. 184 (Comp. St. 1913, § 5527), if the appraised value dld not exceed 
the declared value by 75 per cent. 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dig. §§ 296-315; 
Dec. Dig. <S=130.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Proceeding by the United States for the forfeiture of one case of 
laces, etc., consigned to Cobden & Co. Forfeiture was denied, and 
the United States bring error. Affirmed. 

H. Snowden Marshall, U. S. Atty., and J. E. Walker, Sp. Asst. U. 
S. Atty., both of New York City. 
Arthur Mayer, of New York City, for défendant in error. 

Before COXE and WARD, Circuit Judges, and CHATFIEED, Dis- 
trict Judge. 

®=»For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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WARD, Circuit Judge. The government filed tliis libel for the for- 
feiture of a case of laces seized by the coUector, which was con- 
signed by the owner, Brantvogel, in Germany to Cobden & Co. at New 
York. Subsection H of section III of the Tariff Act of October 3, 

1913, 38 Stat. page 183 (Comp. St. 1913, § 5526), reads as follows: 

"H. That if any conslgnor, seller, owner, importer, consignée, agent, or 
other person or persons sliall enter or introduce, or attempt to enter or intro- 
duce, into the commerce of the United States any imported merchandise by 
means of any fraudulent or false invoice, déclaration, affidavit, letter, paper, 
or by meaus of any false statement, Avritten or verbal, or by means of any 
false or fraudulent practice or appliance whatsoever, or shall make any false 
statement in the déclarations provided for in paragraph F without reasonable 
cause to believe the truth of such statement, or shall aid or procure the making 
of any such false statement as to any matter material thereto without reason- 
able cause to believe the truth of such statement, or shall be guilty of any 
willful act or omission by means whereof the United States shall or may be 
deprived of the lawful duties or any portion thereof, accruing upon the mer- 
chandise or any portion thereof, embraced or referred to in such invoice, 
déclaration, affidavit, letter, paper, or statement, or affected by such act or 
omission, such merchandise, or the value thereof, to be recovered from such 
person or persons, shall be forfeited, which forfeitnre shall only apply to 
the whole of the merchandise or the value thereof in the case or package 
containlng the particular article or articles of merchandise to which such fraud 
or false paper or statement relates. That the arrivai within the territorial 
limits of the United States of any merchandise consigned for sale and remain- 
Ing the property of the shipper or consigner, and the acceptance of a false 
or fraudulent invoice thereof by the consignée or the agent of the consignor, 
or the existence of any otlier facts constituting an attempted fraud, shall be 
deemed, for the purposes of this paragraph, to be an attempt to enter such 
merchandise notwithstanding no actual entry has been made or orfered." 

The material chronology of the case is as follows: January 12, 

1914, Brantvogel verified the consular invoice for the case in question 
at Plan en. January 17 he verified the consular invoice for another 
shipment of laces to John Wanamaker & Co. January 23 the General 
Appraiser raised the invoice values of some of the laces in previous 
shipments by Brantvogel. January 26 the steamer bringing this par- 
ticular case arrived at New York. January 29 Cobden & Co., the 
consignées, increased the values of the invoice in question so as to 
make it conform to values fixed by the General Appraiser in the prior 
shipments and entered the goods in the custom house. January 30 
Cobden & Co. paid duties on the amended invoice on which the laces 
v.'ere actually entered. February 6 the collecter seized the case. 
February 13 the examiner passed Cobden & Co.'s amended invoice and 
entry as correct. 

The claimant relied upon subsection I (section 5527), the material 
parts of which are as follows : 

"I. That the owner, consignée, or agent of any imported merchandise may, 
at the time when he shall make entry of such merchandise, but not after 
elther the invoice or the merchandise has come under the observation of the 
appraiser, make such addition in the entry to or such déduction from the cost 
or value given in the invoice or pro forma invoice or statement in form of an 
invoice, which he shall produce with his entry, as in his opinion may raise or 
lower the same to the actual market value or wholesale price of such mer- 
chandise at the tlme of exportation to the United States, in the principal 
markets of the country from which the same has been Imported ; and the 
collecter within whose district any merchandise may be Imported or entered, 
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whether the same has been actually purchased or procured otheijwise than by 
purchase, shall cause the actual market value or wholesale priée of such 
merchandise to be appraised ; and if the appraised value of any article of 
imported merchandise subject to an ad valorem duty or to a duty based upon 
or regiilated in any manner by the value thereof shall exceed the value de- 
clared in the entry, there shall be levled, collected, and paid, in addition to the 
duties imposed by law on such merchandise, an additional duty of 1 per centum 
of the total appraised value thereof for each 1 per centum that such appraised 
value exeeeds the value declared in the entry : * * * Provided, that if the 
appraised value of any merchandise shall exceed the value declared iu the 
entry by more than 75 per centum, except when arising from a manlfest cléri- 
cal error, such entry shall be held to be presumptively fraudnlent, and the 
colleetor of customs shall seize such merchandise and proceed as in case of 
forfeiture for violation of the customs laws, and in any légal proceeding other 
than a crlminal prosecution that may resuit from such seizure, the uuderval- 
uatlon as shown by the appralsal shall be presumptive évidence of fraud, and 
the burden of proof shall be on the elaimant to rebut the same, and forfeiture 
shall be adjudged unless he shall rebut such presumptlon of fraurtulent intent 
by sufficient évidence. The forfeiture provided for iu this section shall apply 
to the whole of the merchandise or the value thereof in the case or packaga 
eontaining the partlcular article or articles in each in^'olce whicli are under- 
valued. » * *" 

[1,2] Conceding for the purposes of argument only that the sHght 
variations between three items of laces contained in both of Brant- 
vogel's invoices of January 12 and 17 showed that the invoice of Jan- 
nary 12 was fraudulent, still in our opinion Cobden & Co. did not ac- 
cept the invoice of January 12 within the meaning of subsection H, 
but, on the contrary, amended it under subsection I, so as to make it 
conf orm to the higher values which the General Appraiser had fixed 
in prior shipments of similar articles. Therefore neither the consigner 
nor the consignée entered or attempted to enter the merchandise by 
means of a fraudulent invoice, and the case should not be forfeited un- 
der subsection H. Nor should it be forfeited under subsection I be- 
cause the examiner appraised the merchandise at the amended values 
so that the appraised values did not exceed the declared values by 
more than 75 per cent. 

We cannot agrée with the government's contention that the right 
given the consignée to raise the values at the time of entry and before 
the merchandise or invoice has corne under the observation of the ap- 
praiser is intended only to protect him from paying under subsection 
I the additional duties on any advance by the appraiser over the in- 
voice values or the value of the merchandise under subsection H or 
from fine and imprisonment under subsection G (section 5524). The 
provision in our opinion also protects the consigner against forfeiture 
of his goods. 

The decree is affirmed. 
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C. F. HARMS CO. v. UPPER HUDSON STONE CO. et al. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

No. 231. 

1. ShIPPIKG ©=354 — ClIARTEBS — LlABILITY OF ClIAETERER FOR INJUBY TO VeS- 

SEL. 

A time charterer of a scow, under a charter party containing no cove- 
nant for lier return in good order and condition, can be held liable for 
her Injury only on the ground of négligence. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 219-221; Dec. 
Dig. ©=354.] 

2. WnABVEs ©=^20(2) — Injuet to Vessel AT Wharf — Liability of Whakf- 

INGER. 

The lessee and manager of a wharf, who directed the placing of a scow 
alongslde while waiting for a dlscharging berth, held solely liable for 
her injury by settling on a lump on the bottoin with tlie falUng tide ; 
none of those connected with her navigation having linowledge of the ob- 
struction. 

[Ed. Note. — For other cases, see Wharves, Cent. Dig. § 36; Dec. Dig. 
©=20(2).] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in admiralty by the C. F. Harms Company, owner of the scow 
Castor, against the Upper Hudson Stone Company, Paladino & Bros., 
Henry Crew, Alfred Grant, and David E. Love, as owners of the tug 
H. B. Moore, Jr., and John J. Guinan, impleaded. Decree for Hbelant 
against Guinan, who appeals. Modified and affirmed. 

For opinion below, see 225 Fed. 630. 

A. Léo Everett and Everett, Clarl-ce & Benedict, ail of New York 
City, for appellant. 

Mark Ash and Alexander & Ash, ail of New York City, for appellee 
Hudson Stone Co. 

G. V. A. McCloskey, William J. Martin, and Foley & Martin, ail of 
New York City, for appellees Crew and others. 

F. V. Barns and James J. Macklin, both of New York City, for 
appellee C. F. Harms Co. 

Before COXE and WARD, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. The libelant, Harms Company, owner of 
the scow Castor, chartered her to the respondent Upper Hudson Com- 
pany under a time charter. The Hudson Company loaded her with 
stone consigned to Paladino Bros, alongside the bulkhead of John J. 
Guinan in Coney Island creek, between West Twenty-Second and 
Twenty-Third streets, Brooklyn, and directed the tug H. B. Moore, 
Jr., to tow her there. The scow arrived at the bulkhead at 5 p. m. 
at half flood tide and, the discharging berth being occupied, Guinan's 
agent directed her to be made fast at the bulkhead astern of the boat 
that was unloading, which was done. Early the follovving morning, 

©=>For other cases see same topic & KEY-NUMBER in ail Key-NumberecI Digests & Indexée 
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as the tide fell, tlie starboard quarter grounded on a lump, and, the 
rest of the scow continuing to fall with the tide, she was badly twisted 
and strained. Her owner filed this libel against the charterer to re- 
cover his damages on the ground that it had ordered her to an un- 
safe berth. 

[1] The charter party containing no covenant to return in good 
order and condition and the claim being in tort, the charterer can be 
held only for neghgence. It brought in Paladino Bros., the consignée, 
Crew and others, owners of the tug, and John J. Guinan, the wharf- 
inger, as parties défendant, under the fifty-ninth rule. Paladino Bros, 
defauhed. The District Judge entered a decree in favor of the libel- 
ant, with costs, against Guinan, dismissed the libel as to the Upper 
Hudson Company and also as to Paladino Bros., without costs, and 
as to Crew and others, with costs to be taxed against the Upper Hud- 
son Company. Guinan appealed, and the libelant, having sought af- 
firmative relief in this court, is to be treated as appealing also. The 
S. V. Luckenbach, 197 Fed. 893, 117 C. C. A. 214. 

[2] Careful soundings after the accident showed that the bottom 
shelves out from the bulkhead and that there is a lump opposite and 
some 10 to 15 feet outside of it. The master of the scow was em- 
ployed by her owner, the libelant, and testified that he was ordered 
by the wharfinger's agent to make fast in the place where he did and 
to breast over the stern some 8 feet, while the agent says he told him 
to breast over 10 to 15 feet. However, he did breast over a distance 
estimated by the varions witnesses at from 8 to 20 feet. He also on 
arrivai made soundings with a pike pôle, which indicated no danger, 
but which, as the boat was 31 feet in beam, would, of course, not hâve 
discovered the lump, then somewhere under her bottom. 

The président of the charterer, before sending the boat to the wharf, 
had a conversation with Guinan, who assured him that there was 12 
feet of water there. Although it was generally known that at low tide 
loaded boats would take the bottom, the master of the tug did not 
know of this lump, and did not leave until the boat had been made 
fast in the place where the wharfinger's agent directed. 

Under thèse circumstances we discover no négligence in the master 
of the scow, the charterer of the scow, or the master of the tug, and 
think Judge Chatfield was clearly right in laying the responsibility 
for what happened on the wharfinger. He was lessee of the whole 
bulkhead, discharged the beats which came there, and collected wharf- 
age while they stayed. It was his duty to know the character of the 
bottom, and to see that boats coming there should be adequately in- 
formed of any and ail dangers. We do not understand the principle 
on which costs were taxed in the District Court, and direct the court 
to enter a decree in favor of the libelant for its damages, with costs 
of the District Court, and, as it also appealed, with half costs of this 
court against Guinan; dismissing the hbel as to the Upper Hudson 
Stone Company, with costs of the District Court and one-half costs 
of this court against the libelant, the other half of the costs of this 
court to be taxed against Guinan; dismissing the libel against Crew 
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and others, owners of the tug Moore, with costs of both courts against 
the Upper Hudson Company, which brought them in ; and dismissing 
the libel against Paladino Bros., who defaulted, without costs. 



THE JOHN RUGGE. 
THE PERTH AMBOÏ. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 
No. 244. 

1. Collision ©=590 — Navigation Rules— Spécial Cibcumstances. 

Tlie steering and sailing rules apply to vessels navigating on steady 
courses, and wliere one of tliem is maneuvering merely, as, for instance, 
to get into or out of a doclt, or turning around in liarbor waters to get 
on lier course, tlie situation is one of spécial circumstances, under article 
27 of the Inland Rules (Act June 7, 1897, c. 4, § 1, art. 27, 30 Stat. 102 
[Oomp. St. 1913, § 7901]). 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 181-186, 196; 
Dec. Dig. <S=90.] 

2. Collision <S=»102 — Tugs with Tows — Mutual Faults. 

A collision in the Arthur Kill between a tug, with a tow, and a lighter 
in tow of another tug, belng the second of two boats tandem, which were 
leaving a dock and being maneuvered to regain their course, held due to 
faults on the part of both tugs ; the departing tug being in fault for 
not walting for the other to pass with her tow, and the latter for not 
keeping an efficient lookout, which would hâve enabled her to avoid the 
collision. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. ®=»102.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in admiraUy for collision by Karan Feeney and Adèle Harris, 
owners of the derrick lighter Karan Feeney, against the steam tug 
John Rugge, John Rugge and another, claimants, and the steam tug 
Perth Amboy, the Lehigh Valley Transportation Company, claimant. 
Decree for libelants against the Perth Amboy, and her claimant ap- 
peals. Modified. 

Burlingham, Montgomery & Beecher, of New York City (C. I. 
Clark and Charles C. Burlingham, both of New York City, of counsel), 
for appellant. 

H. E. Mattison and Park & Mattison, ail of New York City, for ap- 
pellees. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

WARD, Circuit Judge. March 13, 1914, at about 1 a. m. the tug 
John Rugge, with the derrick lighter Karan Feeney and three other 
boats in tow in two tiers on a hawser, rounded to in the Arthur Kill 
on the ebb tide, and landed the two port boats at the wharf of the 
Liebig Fertilizer Works, Cartaret, on the New Jersey side. As she 

Ê=Por oth.er cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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started a\Vay agaiii from thç wharf witii the boat Wellington, and after 
hër thè' lighter Feeney tandem, lier witnesses say they saw, half a mile 
above, the side lights of the tttg Perth Amboy coming down on the 
Jersey side of the Kill with towing lights, showing that she had a 
hawser tow. Notwithstanding this the Rugge continued to round to 
for the purpose of straightening out on her course down the Kill. 
Her whole tow, being 300 feet long, took up a large part of the nav- 
igable water, which is there from 500 to 600 feet wide. The Perth 
Amboy had a tow of five light barges in two tiers 100 feet wide on a 
hawser of 30 fathoms. Her master and pilot in the pilothouse saw 
the Rugge lying at the pier showing both side lights. Then they say 
that, when within 600 to 700 feet away, they saw the green light 
shut in and the red light appear. Thereupon they slowed, and did 
not discover that the Rugge had a tow until they were within 300 
feet of it, whereupon they ported to go between it and the Jersey 
shore, and reversed. Notwithstanding this the Perth Amboy ran into 
the port side of the Feeney, which was so badly injured that she had 
to be beached, and her owner fiiled this libel against both the tugs. 
The District Judge directed a decree against the Perth Amboy and 
discharged the Rugge, from which the claimant of the Perth Amboy 
appeals. 

[1, 2] The libel charged that the Perth Amboy was at fault for vio- 
lating the starboard hand rule governing crossing courses, whereas the 
court held her at fault for violating the overtaking rule. We can- 
not agrée to either view. The steering and sailing rules apply to 
vessels navigating on steady courses. Where one of them is maneu- 
vering merely, as, for instance, to get into or out of a dock, or, as in 
this case, winding around to get on her course, the situation is one of 
spécial circumstances, under article 27 of the Inland Régulations, 
which requires each vessel to act prudently. The Servia, 149 U. S. 
144, 13 Sup. Ct. 817, 37 L. Ed. 681.; Monk v. The Englis, 176 Fed. 
723, 100 C. C. A. 579 ; River & Harbor Transportation Co. v. Trans- 
fer No. 19, 194 Fed. 77, 114 C. C. A. 155. While the Rugge was 
rounding to for the purpose of getting on her course, the situation was 
not governed by either rule. The witnesses from the Rugge say that 
when she; started from her wharf the Perth Amboy was half a mile 
above, while those from the Perth Amboy say that she was not over 
700 feet. Without attempting to fix the distance, it is quite obvious 
that the time and distance must hâve been very short, because the 
stern of the Feeney had not got more than 30 feet away from the 
wharf when the collision occurred. 

It seems to us that common prudence should hâve caused the mas- 
ter of the Rugge to postpone bis maneuver in thèse narrovi' waters un- 
til the Perth Amboy had passed. He did not know how long or how 
wide her tow was, and he did know that, being on a hawser, it would 
be most difficult to handle on an ebb tide if any emergency arose. 
On the other hand, we think the Perth Amboy to blâme for keeping 
a bad lookout. If she had any lookout forward at ail, about which 
there is room for doubt, he was not produced. The master and pilot, 
who were both in the pilothouse, should hâve seen the lights of the 
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Rugge before they did, and should hâve seen by her towing lights 
that she had a hawser tow, and navigated accordingly. We are quite 
satisfied, notwithstanding the testimony of the witnesses from the 
Perth Amboy to the effect that the Rugge's towing lights must hâve 
been put up after the colHsion, that they were properly set and burn- 
ing and should hâve been seen. 

The decree is modified, by directing that both vessels be held at 
fault, and the libelant given the usual decree against them. 



In re INTBROOEAN TRANSP. CO. OF AMERICA, Inc. 

LEVIS V. AMERICAN TRADING CO. 
(Circuit Court of Appeals, Second Circuit. June 9, 1916.) 

No. 269. 

Bankeuptcy <S=>140(2) — Misrepresentatioxs — Réclamation of Funds. 

The banlirupt ajrreed to furnish the charterer of a steamship a full 
cargo for a lump freight ; the charter party providing that payment of 
charter money should be "direct to the owuers of the ship upon issuance 
of bills of lading, or to the authorized agent of the ship upon signed bills 
of lading signed by the captain, which would constitute a lien." Claimant 
engaged room from the banknipt for steel for transportation on the ship, 
delivered it, and was notifled by the bankrupt to pay the freight against 
the bill of lading; the bankrupt delivering a bill of lading signed by it. 
Held that, as the bankrupt was unable to pay the lump freight, and could 
not obtain a bill of lading signed by the master, and as Its exécution of 
the bill of lading was an assertion that it was an agent of the steamship, 
claimant might, the assertion being false, rescind and reclaim the sum 
it paid as freight from the bankrupt's receiver. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 219; Dec. 
Dig. <Ê=5l40(2).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the bankruptcy of Interocean Transportation Com- 
pany of America, Incorporated. Pétition by the American Trading 
Company to reclaim moneys paid the bankrupt. From an order in 
favor of petitioner, Robert P. Levis, as receiver, appeals. Affirmed. 

C. L. Greenhall, of New York City, for appellant. 

Stetson, Jennings & Russell, of New York City (J. H. Auchincloss, 
of New York City, of counsel), for appellee. 

Before COXE and WARD, Circuit Judges, and HOUGH, District 
Judge. 

WARD, Circuit Judge. August 9, 1915, the American Trading 
Company engaged through a freight broker room for 80 tons of steel 
sheets to be transported from New York to Marseilles by the Inter- 
ocean Transportation Company of America. September 3, 1915, 
the Transportation Company agreed with one Monahan, charterer of 
the Swedish steamship Ada, to furnish a full cargo for a port in the 
Mediterranean not east of the west coast of Italy, for a lump freight 
of $37,500, or to two ports for $39,000: 

^;:=»For other cases see samo topic & KEY-NUMBER in ail Key-NumbereU Digests.& Indexes 
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"Payment of charter money Is to be paid directly to the ownerg of the 
ship upon issuance of bills of lading or to the authorlzed agent of the ship 
upon slgned blUs of lading signed by the captain which bills of lading will 
constitute a lien upon the ship." 

The Trading Company, under permit from the Transportation Com- 
pany, delivered the steel to the steamship September 10 and 13, and 
was notified September 15, to pay for the freight $1,060.38 against 
the bill of lading, on which day the Transportation Company received 
the freight and deUvered a bill of lading to the Trading Company, 
which was signed as f ollows : 

"In witness whereof the niaster or agent of the steamship hath afflrmed to 
three bills of lading, ail of this ténor and date, one of which being uccom- 
plished, the others to stand void. 

"Interocean Transportation Co. of America, Inc., 

"By Guert G. Jackson." 

The Transportation Company, not being the master, thus asserted 
itself to be the agent of the steamship. In point of fact, the Trans- 
portation Company was not able to pay its freight money to Mona- 
han and could not obtain a bill of lading signed by the master of the 
steamship, as its agreement with Monahan required, or any bill of 
lading binding either the ship, the owners, or the charterer. It there- 
fore had no authority whatever to issue a bill of lading as agent of 
the ship. Such a document was perfectly invalid as a contract of 
carriage. The Transportation Company kept this check, along with 
similar checks of other shippers, separate and uncollected until Sep- 
tember 17, when it delivered the same to a receiver who had been ap- 
pointed in an involuntary proceeding in bankruptcy begun against it. 
September 18 the receiver deposited and collected the check. 

We think it quite clear that the transportation company in signing 
the bill of lading represented itself to be the agent of the steamship, 
and that, such représentation being as to an existing fact and false, 
although not fraudulently made, the Trading Company had the right 
to rescind and reclaim the sum it paid as freight now in the hands of 
the receiver. 

The order is affirmed. 



THE FI.EMINGTON. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

No. 223. 

Collision ®=>100(2) — Steam Vkssels Meeting in Fog — Failuke to Sound 

FOG SiGNALS. 

A ferryboat passlng down and across North River from Weehawken in 
a fog hcld in fault for a collision with a car float in tow alongside of 
a tug passlng up a short distance outside the New York piers, on the 
grouud that she was not sounding the fog signais required by the rules. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 214, 215; Dec, 
Dig. ®=100(2).] 

(gsjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the West Shore Railroad Com- 
pany, owner of the ferryboat Syracuse, against the steam tug Fleming- 
ton ; the Central Railroad of New Jersey, claimant. Decree for libel- 
ant, and claimant appeals. Reversed. 

F. V. Barns and James J. Machlin, both of New York City, for 
appellant. 

E. Farwell, James K. Symmers, and Barry, Wainwright, Thacher 
& Symmers, ail of New York City, for appellee. 

Before COXE and ROGERS, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

COXE, Circuit Judge. This is an appeal from a final decree of the 
District Court for the Southern District of New York holding the 
steam tug Flemington solely liable for a collision between a car float 
in tow of the tug and the ferryboat Syracuse. The collision occurred, 
in a dense fog, between Piers 21 and 22 North River about 400 
feet from the pier line. The tide was ebb. The tug, with the float 
on her port side, proceeded across the river and because of the thick 
fog tied up at Pier No. 10 on the New York side. The fog lifting 
soon after, the master of the tug decided to proceed to his destination 
and started up the river, going slowly and sounding the whistle at in- 
tervais. The Syracuse was bound down the river from Weehawken 
to Cortlandt street blowing her whistle at intervais. The tide was 
the slack of ebb but there was a freshet running in the river. 

We think the évidence shows that the Syracuse did not sound the 
régulation fog signais. She did blow a séries of short toots, but the 
law does not provide for such signais and the absence of the régula- 
tion long blast signais may well hâve confused and misled the master 
of the Flemington. Certainly the burden was on the Syracuse to show 
that the failure to blow the long blasts, as required by law, did not 
contribute to the injury. We do not see how we can say that this clear 
violation of the rules might not hâve caused or contributed to the col- 
lision. As was said by the Suprême Court in The Pennsylvania, 19 
Wah. 125, at page 136, 22 L. Ed. 148: 

"But when, as in this case, a ship at the tlme of a collision Is in actual 
violation of a statutory rule intended to prevent collisions, it is no more than 
a reasonable presumptlon that the fault, if not the sole cause, was at least 
a contributory cause of the disaster. In such a case the burden rests upon 
the shlp of showing not merely that her fault might not hâve been one of the 
causes, or that It probably was not, but that It could not hâve been. Such 
a rule is necessary to enforce obédience to the mandate of the statute." 

If it were the duty of the Flemington to slow down it was equally 
the duty of the Syracuse to do the same, especially as she was com- 
ing down on the freshet tide. Even if not under steam, she should, 
at least, by backing hâve maintained her position and not drifted down 
the river. 

We think that the decree should be reversed with costs of this court 
and the case remanded with instructions to enter a decree dividing the 
damages and costs of the District Court 
234 F.— 55 
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In re KAPLAN et al. 

KAPLAN V. DREVENO et al. 

(Circuit Court of Appeals, Seventh Circuit. May 2, 1916.) 

No'. 2271. 

1. Bankeuptct ®=>69 — Adjudication — Paetnebsitip. 

Before one can be adjudicated a baukrupt as a member of a firin, It 
must appear that he was a partner, and tlie mère fact that he bad held 
himself out to some creditors as a partner, while raising an estoppel in 
their favor, is insufflcient to predicate an adjudication. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 51-53, 56; 
Dec. Dig. <®=>69.] 

2. Bankeuptcï <S=>449 — Appeals — Practice. 

Under Bankr. Act July 1, 1898, c. 541, § 25a, 30 Stat. 553 (Comp. St. 
1913, § 9609), appeals are taken as in equity. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. <®=>449.] 

3. Bankrcptcy ®=5467 — Review — Findings. 

An order adjudging appellant a bankrupt as a member of a firm, based 
on conflictlng évidence, will not be disturbed on appeal, notwithstanding 
such appeal présents the controversy for détermination de novo, unless 
the record discloses a misapprehension of tlie testimony. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. <S=46T.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

In the matter of the bankruptcy of Benjamin Kaplan, Charles Kap- 
lan, and Samuel Kaplan, doing business as the Kaplan Savings Bank, 
bankrupt. From an order adjudging Samuel Kaplan and others bank- 
rupts as partners, on the pétition of Meyer Dreveno and others, Samuel 
Kaplan appeals. Affirmed. 

Max Luster, of Chicago, 111., for appellant. 

Herman Frank, of Chicago, 111., and Harry J. Laurie, for appellees. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

PER CURIAM. Appellees filed a pétition seeking to hâve Benja- 
min, Charles, and Samuel Kaplan adjudged bankrupts as partners. 
From an order so adjudging them, Samuel Kaplan appeals. 

[1] To justify the adjudication there must be évidence from which 
the court could properly find as a fact that Samuel Kaplan was a part- 
ner. It vi^ould not be enough that to varions creditors he had held 
himself out as a partner, because, while an estoppel might give rights 
to those who were misled, in order to give rights to ail creditors he 
must hâve been in fact a partner. 

[2, 3] The contention has been earnestly made that the évidence is 
not sufficient to warrant the conclusion that Samuel was in fact a part- 
ner. From the printed record we might hâve considérable difficulty in 
determining the truth as between contradictory witnesses. But the 
trial judge had the advantage of estimating their credibility by consid- 

fiSsFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ering their manner and conduct as witnesses. This is an appeal "as in 
equity" under section 25a. In equity cases, under the new rules, ap- 
peals présent the controversy for détermination de novo as under the 
old rules ; but where the trial judge bas heard the testimony in open 
court, his finding of fact should not be disturbed, unless the record 
very clearly discloses either a misapprehension of the testimony or a 
mistaken application of the law. American Rotary Valve Co. v. Moore- 
head, 226 Fed. 202, 141 C. C. A. 129. 

In this case we find in the record sufficient évidence to warrant the 
finding that Samuel Kaplan was in fact a member of the partnership, 
and that there was no error in acting on this évidence. 

The order is afSrmed. 



HOPKINS V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. June 6, 1916.) 

No. 303. 

1. Cbimtxal Law <S=1054(1) — Appeal — Assighments or Eekor. 

Rulings on tlie admission of évidence, as to wliich no exceptions were 
taken, cannot be reviewed. 

[Ed. Note. — For otlier cases, see Criminal Law, Cent. Dig. § 2662 ; Dec. 
Dig. (®=>1054(1).] 

2. Bankkuptct (©=3495 — Offenses — False Oaths — Evidence. 

In a prosecution for making false oatlis in a proceeding in bankruptcy, 
tlie judgment roll in a previous action, to which défendant was a party, is 
properly admitted in évidence as bearing on defendant's motive and the 
reason for liis testimony in the bankruptcy proceeding. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 912 ; Dec. 
Dig. <S=>495.] 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Clarence E. Hopkins was convicted of having made false oaths in 
a bankruptcy proceeding, and he brings error. Affirmed. 

J. Grattan MacMahon, of Brooklyn, N. Y., for plaintiff in error. 
Melville J. France, of Brooklyn, N. Y., for the United States, 

Before COXE and WARD, Circuit Judges. 

COXE, Circuit Judge. The indictment charged the défendant with 
having sworn falsely in seven distinct instances in bankruptcy pro- 
ceedings in violation of the provisions of the Bankruptcy Act. 

Section 29, subdivision b (2), provides that: 

"A person shall be punished, by imprisonment for a perlod not to exceed 
two years, upon conviction of the offense of having knowingly and fraudu- 
lently * * * made a false oath or account in, or in relation to, any pro- 
ceeding in bankruptcy." 

[1] The défendant has filed seven assignments of error. Assign- 
ment No. II relates to the admission of the judgment roll in the suit 
of Edward A. Mager v. Clarence E. Hopkins, but no exception was 

®:3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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taken by the défendant to the ruling of the court. The same is true 
of ail the riilings of which errer is predicated except as to the riilings 
pointed out in the first and sixth assignments of error, which relate 
respectively to the admission of the judgment roll in the case of 
Helena Lindner against Clarence E. Hopkins and the admission of the 
testimony of Edward A. Mager that his earnings did not exceed $1,500 
annually. 

[2] Regarding the admission of the judgment roll in Lindner v. 
Hopkins, we think no réversible error was made ; it was admissible as 
bearing upon the defendant's motive and the reason for his testimony 
in the bankruptcy proceedings. 

The testimony of Mager which was objected to was proper as bear- 
ing upon the probability of his making a loan to the bankrupt of 
$1,900. 

Within the rule laid down by this court in Kahn v. United States, 
214 Fed. 54, 130 C. C. A. 494, we think that the conviction of the 
défendant was amply sustained by the proof. 

The judgment is affirmed. 



UNITED STATES EXPANSION BOLT CO. v. H. G. KROXCKE HARD- 
WARE 00. et al. 

(Circuit Court of Appeals, Seventli Circuit. April 18, 1916.) 

Nos. 2320, 2331. 

1. CoriîTS i®=3263 — Suit for Ixfrikgemekt — Coi:ntbrclaim. 

The right of a détendant in an infrin^ement suit to set up in his 
answer a couuterclaim for infriiisement of otlier patents, as autliorized 
by eciuity rule 30 (198 Fed. xxvi, 11.5 C. C. A. xxvl), does not dépend on 
whether or not lie conld hâve niaintained an original suit thereon in 
that district ; any objection on tliat ground liaving been waived by com- 
plainant by bi-inging the suit. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 799, 800; Dec. 
Dig. <g=263.] 

2. Patents ©=328 — Validity and Infrisgement — Expansion Bolt. 

The McCreery and McCreery patent, No. 623,809, the Cook patent, No. 
685,820, and the Pleister patent, No. 973,559, ail for expansion bolts, each 
lield valid, but for uiinor iniprovements and of narrow scope and not in- 
frlnged. 

3. Courts <S::326,3 — Jurisdiction of Fédéral Courts — Counterclaim. 

In an infrlngement suit where a défendant is a citizen of tlie same state 
as coiuplainant and the court has iurisdiction only because of the nature 
of the suit, it is without .iurisdiction to adjudicate a counterclahu for 
unfair compétition, set up by such défendant in his answer, together 
with a counterclaim for Infrlngement of other patents which is not 
sustained. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 799, 800; Dec. 
Dig. ■S==>2e3.] 

Appeals from the District Court of the United States for the West- 
ern District of Wisconsin. 

Suit in equity by the United States Expansion Bolt Company against 

@=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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the H. G. Kroncke Hardware Company, the Diamond Expansion Boit 
Company, and Henry B. Newhall. Decree for défendants, and com- 
plainant appeals. Affirmed in part, and reversed in part. 
For opinion below, see 225 Fed. 383. 

In case No. 2320: 

Banning & Banning, of Chicago, 111., and Vincent P. Donihee, of 
New York City, for appellant. 

Alan M. Johnson, of New York City, and Thomas F. Sheridan, of 
Chicago, 111., for appellee. 

In case No. 2331 : 

Alan M. Johnson, of New York City, and Thomas F. Sheridan, of 
Chicago, 111., for appellant. 

Banning & Banning, of Chicago, 111., and Vincent P. Donihee, of 
New York City, for appellee. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

KOHLSAAT, Circuit Judge. On May 8, 1914, appellant, a cor- 
poration of the State of New York, brought this suit against one of 
the appellees, H. G. Kroncke Hardware Company, a Wisconsin cor- 
poration, to restrain infringement of claims 1, 2, and 3 of letters pat- 
ent No. 623,809, granted April 25, 1899, to K. and V. McCreery for 
an expansion boit. On May 9, 1914, appellant's counsel advised Alan 
M. Johnson, whom it knew to be counsel for the Diamond Expansion 
Boit Company, a New York corporation and one of the appellees, man- 
ufacturer of the diamond screw anchors handled by the Kroncke Hard- 
ware Company and charged to be an infringement of said claims, that 
such suit had been commenced, inclosing a copy of the bill and saying : 

"We présume that your clients will undertake the défense of this suit 
and accordingly Inclose herewith a copy of the blU of complaint for your 
files." 

On May 28, 1914, the hardware company filed its answer, traversing 
the bill and setting up title in the Diamond Expansion Boit Company 
of certain hereinafter named patents alleged to cover the diamond 
screw anchors. On August 6, 1914, the Diamond Expansion Boit 
Company filed its pétition to be made a formai party. This, appellant 
contested. On hearing had, August 10, 1914, the District Court grant- 
ed such leave, in accordance with its opinion (216 Fed. 186). This 
leave the Diamond Company has availed itself of by joining in the 
answer of the Kroncke Company filed May 28, 1914, wherein they 
set up infringement of two patents owned or controlled by them, to 
wit, Cook patent. No. 685,820, granted November 5, 1901, for an ex- 
pansion shield, and Pleister patent. No. 973,559 granted October 25, 
1910, for an expansion boit, and also acts of unfair compétition on the 
part of appellant. Thereafter Newhall, licensor of the Pleister pat- 
ent, a citizen of the state of New Hampshire, also joined in said an- 
swer and cross-petition. This answer propounded several questions 
to appellant. The answer thereupon proceeds, upon the authority 
|of equity rule 30, 198 Fed. xxvi, 115 C. C. A. xxvi, to ask injunction 
and accounting as to the last-named three items, to wit, the Cook 
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and Pleister patents and the un f air compétition. Appellant's motion 
to dismiss the patent counterclaims was denied on August 10, 191'^l — 
(see [D. C] 216 Fed. 186). Witli regard to the jurisdiction of the 
court to consider thèse matters, appellant strenuously contended that 
the Diamond Company, having corne into the case for tlae purpose of 
defending the suit as brought, might not inject into it matters which 
would not, as original claims, be enforceable against it in the fédéral 
court for the Western district of Wisconsin, and which were there- 
fore not fairly to be deemed available counterclaims within the mean- 
ing of equity rule 30. Thèse matters were also covered by the court 
in itsorder of August 10, 1914 (see opinion [D. C] 216 Fed. 186). 

There is also embraced within the suit a counterclaim brought by 
the United States Expansion Boit Company against the Diamond 
Company for damages growing out of alleged injury to the former's 
trade. As no évidence was offered to this claim, it will not be further 
considered. 

The appellant, after the décision of the court last named, proceeded 
to make reply to the appellee's counterclaims and interrogatories. 
From the latter it appears that appellant made no sales of any of the 
articles alleged to infringe appellee's patents, except one sale of about 
100 lead anchors made in the Western district of Wisconsin. It does 
not appear that appellant had any established place of business in that 
district. The reply traverses the substance of the counterclaims of 
appellee. A vast amount of testimony was taken. On argument heard, 
such further proceedings were had that the court sustained ail three 
of the patents and a certain prior use, but found that none of the pat- 
ents was infringed. Appellee's charge of unfair compétition was 
also sustained, and damages and an accounting awarded, without costs 
to either party, and the biil was dismissed as to Kroncke. Thèse sev- 
eral orders of the court are assigned as errors, including the order 
permitting the Diamond Expansion Boit Company and Newhall to file 
counterclaims. 

[1] The question which first demands attention is that of jurisdic- 
tion. Assuming the décision of the District Court as to infringement 
of the McCreery patent to be correct, had the District Court power 
to adjudicate upon appellees' two patents and the counterclaim for 
unfair compétition on the facts as presented? There can be no doubt 
that, as was said in Peninsular Iron Company v. Stone, 121 U. S. 631, 
7 Sup. Ct. 1010, 30 E. Ed. 1020: 

"It is therefore a suit to which citlzens of Ohio are parties on one side 
and a citizen of Ohio a party on the other, with interests so conflicting that 
tlie relief prayed eannot be had without lieeping them on opposite sides of 
tlie matter in dispute." 

To ail intents and purposes, so far as the counterclaims are con- 
cerned, appellant was a défendant and entitled to bave the question 
of infringement in the Pleister and Cook patents tried in the district 
in which it was an inhabitant or in any district in which it had in- 
fringed, and where it had an established place of business, provided 
it did not waive its right thereto. First National Bank v. Morgan, 132 
U. S. 141, 10 Sup. Ct. Z7, 33 L. Ed. 282. 
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While suit could not, in the first instance, hâve been maintained 
in Wisconsin by the Diamond Expansion Boit Company against ap- 
pellant over its objection upon either the Pleister or the Cook patent, 
we hâve no doubt but that appellant waived that objection by its ac- 
tion in bringing the suit in the Wisconsin district as well as by state- 
ments of counsel shown on pages 1085 and 1087 of the record in the 
premises with regard to the patents of the counterclaims. The pro- 
ceeding was one for infringement of a patent in each case. Of such 
a case some fédéral court had jurisdiction. So that no question of 
fédéral jurisdiction is involved. Appellant had the right to waive the 
question of privilège, and did so. We think the District* Court pro- 
ceeded properly to treat those matters as coming within the provisions 
of new equity rule 30 as pertaining to the matter of jurisdiction in 
equity and not to fédéral jurisdiction. 

[2] We proceed now to a considération of the merits of the coun- 
terclaim for infringement. The opinion of the District Court on final 
hearing is found in (D. C.) 225 Fed. 383, wherein the court fully 
discusses the merits of the three patents in suit, holding as above stated, 
that while each is valid, none of them is infringed. A careful review 
of the évidence leads us to concur in the décision of the District Court 
as to thèse patents and also as to the question of prior public use. 
The field is very narrow. The prior art discloses the gênerai principles 
which pervade each of the devices, and the latter must dépend upon 
minor improvements for the disclosure of invention. 

The McCreery patent contains the interior tapering opening longi- 
tudinally through the shield, whereby the inside or initially inserted 
end of the shield is expanded to a greater degree than other portions 
thereof by the advancing screw. True, it discloses a large iron ex- 
pansion device, but the principles are there except the exterior longi- 
tudinal guides which serve to direct and steady the inward progress 
of the expansion boit or shield and keep it from turning. Thèse guides 
were found to bave been added to the device of the McCreery patent 
in the prior public use expansion bolts made by appellant, taken from 
the Colonial Arcade and Colonial Building in Cleveland, Ohio. Fig. 
2 of the device of the McCreery patent is herewith reproduced: 







The later devices are, of course, improvements on McCreery and the 
public use bolts. They disclose more elaborate expansion bolts with 
somewhat différent exterior ribs or projections. Thèse may be, and 
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probably are more convenient and more ornamental. But the im- 
provements are at most very narrowly patentable. The old iron 
McCreery expansion boit, with the longitudinal guide flange or rib 
additions of the prior public use device, tells the whole story, though 
roughly. For instance, in the alleged infringed device of the Pleister 
patent, Fig. 1 of which is herewith reproduced, it will be seen that 




the principal difiference is in the varying proportions of the horizontal 
ribs on the exterior of the boit. Thèse, it is claimed, serve also to 
keep the shields of the expansion boit from turning with the action 
of the screw when it is forced in. The two part feature, per se, was 
not new. 

The Cook expansion shield is practically the same thing as the 
Pleister device, made from some "soft ductile material." It has the 
tapering bore of McCreery, the circumferential ribs or what is équiva- 
lent thereto, but dififers, as the District Court says, in respect to the 
slots between the parts of the shield. The follovi'ing eut is a repro- 
duction of Figs. 1 and 4 thereof : 



Fig.l 



FigJ 





Thèse two patents, Cook and Pleister, while differing in minor re- 
spects from McCreery and the prior art, do not differ essentially, but 
only in détail, in respect to the gênerai features embraced within the 
McCreery patent as modified by the prior use devices. Whatever in- 
vention they possess must be found in features not used by appellant. 

We therefore hold the three patents in suit to be valid but not 
infringed, and that portion of the decree of the District Court which 
so holds is affirmed. 

[3] With regard to the counterclaim for unfair compétition, a 
différent situation arises. As to that, the fédéral court as such had 
no original jurisdiction, there being in it no fédéral question or di- 
versity of citizenship. The District Court took jurisdiction under 
rule 30. But that rule pertains only to équitable jurisdiction. It can- 
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not, and was not intended to, confer fédéral jurisdiction. Geneva Fur- 
niture Co. v. Karpen, 238 U. S. 254, 35 Sup. Ct. 788, 59 L. Ed. 1295 ; 
Mecky v. Grabowski (C. C.) 177 Fed. 591. The facts of the présent 
case, we think, bring it within the reasoning and language of the 
Geneva furniture case. There the District Court dismissed the bill 
for want of jurisdiction. The défendants in that suit were charged, 
as appears from the opinion of the court: (a) With contributing to 
the infringement of letters patent belonging to the plaintifï by wrong- 
fully inducing and persuading designated licensees of the plaintifï to 
make, use, and sell devices embodying the inventions of the patents in 
circumstances not authorized or permitted by their licenses ; (b) with 
wrongfully procuring such licensees to violate their license contracts 
in designated particulars, some of which hâve no bearing on the charge 
bf infringement ; and (c) with refusing to perform stipulations where- 
by the défendants agreed to assign to the plaintiiï certain other letters 
patent. The prayer is for an injunction and accounting in respect of 
the contributory infringement, for an injunction and damages in re- 
spect of the procured breach of the licensees' contractual obligations, 
and for the spécifie performance of the stipulations to assign the other 
letters patent. The plaintifï is described as a New York corporation, 
one of the défendants as a West Virginia corporation, another as an 
Illinois corporation, and the third as an individual citizen of the latter 
State. The West Virginia company is alleged to hâve a regular and 
established place of business in the Northern district of Illinois, and 
the acts of infringement and contributory infringement are charged 
to hâve been committed in that district. 

The court found it had jurisdiction of the matter involved in the 
charge of infringement, as arising under the patent laws of the United 
States and as to such matter s reversed the decree of the District Court, 
dismissing the bill for want of equity. 

"But the other portions of the bill," says the court, "stand upoii a différent 
footing. The causes of action which tliey présent — those not founded upon 
an unauthorized making, using, or selling of devices embodying the inven- 
tions of the plalntiff's patent, but resting only ui)on a breach of contractual 
obligation.? — do not arise under the patent laws. New Marshall Co. v. Mar- 
shall Engine Co., 223 U. S. 473, 32 Sup. Ct. 2.38, 56 L. Ed. 513: Henry v. 
Dielt Co., 224 U. S. 1, 14^ 15, 32 Sup. Ct. 364. 56 Tv. Ed. 645, Ann. Cas. 1M.3D, 
880. As to them no fédéral court can take jurisdiction of a suit agalnst the 
West Virginia company without Its consent, save in the district of its rési- 
dence or that of the plaintiff (Jud. Code [Act March 3, 1911, c. 231] § 51, 36 
Stat. 1101 [Conip. St. 1913, § 1033]) ; and it hardly needs stateuient that the 
jurisdiction as limited and fixed by Congress cannot be enlarged or extended 
by unlting in a single suit causes of action of which it bas jurisdiction. Upon 
this point the rule otherwise prevalling respeeting the joinder of causes of ac- 
tion in suits m equity must, of course, yield to the jurisdictional statute. 
Thus the West Virginia company's objection, while not good as to the entire 
bill, was good as to the causes of action not arising under the patent laws. 
Whether thèse causes of action can be retained as against the other défend- 
ants, after they are eliminated so far as the West Virginia company is con- 
eerned, Is not open to considération now. It is not a question of fédéral ju- 
risdiction within the meaning of Jud. Code, § 238 (Comp. St. 1913, § 1215) but 
only one of gênerai equity jurisdiction and practice applicable as *'ell to 
State as to fédéral courts. Bogart v. Southern Pacific Co., 228 U. S. 137, 33 
Sup. Ct. 497, 57 L. Ed. 768, and cases cited. 
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"The decree of dismissal Is reversed, and the cause Is remanded for further 
proceedings in conformlty with this opinion." 

It is said in Standard Paint Co. v. Trinidad Asphalt Co., 220 U. 
S. .446, 31 Sup. Ct. 456, 55 L. Ed. 536, where a suit had been brouglit 
against a Missouri corporation by a West Virginia corporation in the 
Eastern judicial district of Missouri to restrain infringement of a 
trade-mark and for unf air compétition, in which suit the trade-mark 
was not upheld : 

"Tlie opposite parties to tlie suit are oitizens of différent states ; and vvliile 
tliis diversity of citizensliip was not necessary to give tlie Circuit Court 
.iurisdlction of tlie case in so far as it involved the validity of the trade- 
mark, it was necessary to give the court jurisdiction of the issue of unfair 
compétition." 

In Ludwigs Mfg. Co. v. Ludwigs, 206 Fed. 64, 124 C. C. A. 194, 
this court held, in a case brought for infringement of a patent and 
for unfair compétition, by one citizen of IlHnois against another 
citizen of IlHnois, that, having sustained the patent and infringement 
thereof, it would entertain the charges of unfair compétition, "which, 
tliough in one aspect arising from fraud in trade, in a fairer aspect 
are aggravations of the infringement." Inasmuch, however, as, in the 
présent case, the infringement is not sustained, there are no dam- 
ages to be aggravated. There are a number of cases which hold that 
the charge as to which there is jurisdiction being found by the court 
to be not sustained, whether because of invalidity of the patent or 
want of infringement, the court cannot adjudicate other charges juris- 
diction over which depended alone upon the jurisdiction acquired 
through the main or original charge of the bill. Élgin National Watdi 
Co. V. Illinois Watch Co., 179 U. S. 665, 667, 21 Sup. Ct. 270, 45 t. 
Ed. 365 ; Leschen Rope Co. v. Broderick, 201 U. S. 166, 172, 26 
Sup. Ct. 425, 50 L. Ed. 710; Hutchinson, Pierce & Co. v. Loewy, 163 
Fed. 42, 90 C. C. A. 1 ; Burt et al. v. Smith, 71 Fed. 163, 17 C. C. 
A. 573; Sprigg v. Fisher (D. C.) 222 Fed. 964; Bernstein v. Danwitz 
(C. C.) 190 Fed. 604; Mecky v. Grabowski, supra ; Cusliman v. Atlan- 
tis Fountain Pen Co. et al. (C. C.) 164 Fed. 95. To the same effect 
are Warner v. Searle & Hereth Co., 191 U. S. 195, 24 Sup. Ct. 79, 
48 L. Ed. 145, and Schiebel Toy & Novelty Co. v. Clark, 217 Fed. 
760, 133 C. C. A. 490, in which latter case it is explained that the 
records disclose that in both Globe Wernicke Co. v. Macey Co., 119 
Fed. 696, 56 C. C. A. 304, and Samson Cordage Works v. Puritan 
Cordage Mills, 211 Fed. 603, 128 C. C. A. 203, L. R. A. _1915F, 
1107, decided in the Sixth Circuit, diversity of citizenship existed. 

The case of Siler v. E. & N. R. R. Co., 213 U. S. 175, 29 Sup. Ct. 
451, 53 E. Ed. 753, is cited in support of the jurisdiction of the Dis- 
trict Court herein. The bill in that case attacked the validity of an 
act of the Législature of Kentucky as in violation of section 1 of 
the Fourteenth Amendment and on other grounds, among which was 
the charge that it violated the fédéral Constitution by reason of the 
enormous fines and penalties therein provided for a violation of any 
of the provisions of the act. The bill also charged that the order of 
the commission created by the act was invalid as violating the fédéral 
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Constitution if it was authorized by the statute, and also that it 
was unautliorized by the statute, the latter a local question. In its 
désire to avoid the décision of a constitutional question, the court pro- 
ceeded to investigate this last question, holding that it had jurisdic- 
tion so to do as had the circuit court because of the jurisdiction upon 
the other allégations of the bill, and, finding that the commission had 
exceeded its authority, affirmed the décision of the circuit court. But 
while the grounds of attack both on the order and the statute were 
separate and distinct, the subject-matter over which the fédéral court 
had jurisdiction, their allégea invalidity was a single one. And as 
that charge of invalidity was held to hâve been based, in good faith, 
on a violation of the fédéral Constitution, the case holds only that 
under such circumstances the court may détermine the question of 
its validity as well on other grounds — grounds which, if they alone 
had been alleged, would not hâve brought the controversy within the 
jurisdiction of the fédéral courts. We do not deem this case on the 
facts presented authority for the proposition contended for in the 
présent case, especially in view of the other décisions of the Su- 
prême Court above referred to. The counterclaims herein are dis- 
tinct and independent causes of action, not merely separate grounds 
for a single cause of action, and that of unfair compétition may not 
be dealt with by the fédéral court in the absence of diversity of citi- 
zenship. Appellees cite Foster's Fédéral Practice (4th Ed.), vol. 1, p. 
193, where it is said: 

"After a fédéral court has acqulred jurisdiction, through the existence of 
the nece.ssary différence of cltizenship between the original parties, ancillary 
proceedlngs may be therein instituted, altbough parties upon the différent sldes 
of the controversy are citizens of the same state, and there is no other ground 
of fédéral jurisdiction." 

An examination of the authorities cited by the author for the text 
shows that in every one of them référence is made to some spécial 
facts — such as the death of a party and substitution of an adminis- 
trator, or other change in parties, which facts would not oust jurisdic- 
tion; or where the res is in the fédéral court, as a judgment or decree 
attacked, or property in regard to which suit is brought, or some sit- 
uation exists in which suit would not be effective outside the particu- 
lar fédéral court whose jurisdiction would be involved. The excerpt 
is not, nor was it intended by the author to be, an argument in support 
of the jurisdiction of the fédéral courts in cases such as those hère 
presented. 

For the reasons above stated, that part of the decree of the District 
Court which finds unfair compétition and orders an accounting is 
reversed, with direction to the District Court to dismiss the counter- 
claim for unfair compétition for want of jurisdiction, and tax the costs 
lone-third to appellant and two-thirds to appellees. 
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EACINE ENGINE & MACHINERY CO. y. CONFECTIONERS' MACHINERT 

& MFG. 00. 

(Circuit Court of Appeals, Seventti Circuit. April 18, 1916.) 

No. 2284. 

1. Patents <g=3.324(G) — Suit for Infringement — Appeal from Interlocutory 

Deceee — Effect of Affikmance. 

On the gênerai affiriuance on appeal of an interlocutory decree in a 
patent case, sustaluing tlie patent, flndlng infringement, and awarding 
an injunction, such issues were concluslvely settled ; but so much of 
decree as relates to tlie accountiug remains purcly interlocutory, a,nd 
subject to modification by the District Court untU final decree. 

[Ed. Note. — For other cases, see Tatents, Cent. Dig. § 600 ; Dec. Dig. 
'©=324(6).] 

2. CORPORATIOKS (S=î!590(4) — LlABILlTY FOR INFKINGEMENT — SUCCEEDINO COR- 

PORATION. 

A corporation, purchasing ail the property of another corporation, does 
not thereby become liable for the obligations of the latter, and in the ab- 
sence of an express agreement therefor cannot be held to account for its 
infringement of a patent. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2365; Dec. 
Dig. <©=.^90(4).] 

3. Patents <S=»318(3) — Infringement — Accounting foe Profits. 

On an accounting by an Infringer for profits inade on the sale of in- 
frlnglng machines, it should not be charged witli the agreed price at 
which old maclnues were taken in exchange, where it appears tliat they 
were scrapped and uothing was reallzed therefrom. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 570, 571, 575; 
Dec. Dig. ©=318(3).] 

4. Patents <®=>318(4) — Suit for Infringement— Profits Recoverable. 

Where the pateuted éléments give the entire value to an infrlnging ma- 
chine, without which it would not be marketable, the complainant Is en- 
titled to recover ail the profits. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 572, 573 ; Dec. 
Dig. (®=318(4).] 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin ; Ferdinand A. Geiger, Judge. 

Suit in equity by the Confectioners' Machinery & Manufacturing 
Company against the Racine Hngine & Machinery Company. From 
final decree, défendant appeals. Reversed. 

The amended bill of complaint, filed January 18, 1908, charges appellant 
with infringement of patent to Clacher, No. 449,688, April 7, 1891, for im- 
provement lu separating and fllling machines for confectioners' use, and asks 
for an injunction and accountiug for damages and profits. It is charged that 
on April 3, 1903, appellee brought suit in the fédéral Circuit Court for Massa- 
chusetts against Kibbe Bros. Company, charging Infringement of said pat- 
ent through the use of a machine which the bill hère allèges was made by 
appellants, and which suit lu Massachusetts resulted in a decree entered 
November 27, 1905, sustaining the patent and adjudging Klbbe Bros. Company 
to hâve infringed it. It is alleged that the défense of the Massachusetts suit 
was assumed, conducted, and paid for by appellant, and that appellant is 
bound by the decree thereln, and is estopped to contest or deuy the validity 
of the letters patent. 

July 14, 1908, the District Court entered an interlocutory decree in thls 
cause, findiiig that appelhiiit was estopped to deny the validity of the paient, 

ig^sFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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and that it infringed same, and enjoining appellent from selling or dls- 
posing of any infringlng machines which were made by appellant prior to 
April 7, 1908, the date of expiration of the patent, and referring the cause 
to a master for accoiinting of damages and profits. 163 Fed. 914. On ap- 
peal by appellant this decree was on April 15, 1909, afflrmed, witliout opin- 
ion, by this court. 

In the interlocutory decree it is provided that appellee recover froni appel- 
lant profits, gains, and advantages which appellant derived on account of the 
infringement from November 27, 1005, to April 7, 1908. After the hearing had 
begun before the master, upon motion of appellee and over ob.1ection of ap- 
pellant the District Court on February 1, 1910, entered an order amending 
the interlocutory decree by changing the date therein provided for the ac- 
counting to commence, viz. November 27, 1905 (which is the date of entry of 
the MassachMsetts decree), to April 3, 1903 (which is the date of the com- 
mencement of the Massachusetts suit). The accounting was accordingly tak- 
en beginning April 3, 1903, but the master in his report separated it into 
three periods, which periods, and the amount of net profits on sale of in- 
fringing machines during each period were reported as foUows: (a) November 
27, 1905, to April 7, 1908, $3,093.76; (b) April 15, 1905, to November 27, 
1908, $236.76 ; and (c) April 3, 1903, to April 15, 1905, $386.82. To the total 
of thèse amounts the master added tvvo items, one of $275 (accruing during 
the second period above designated), and one of .$2,502.43 (accruing during 
the third period), which représentée the prices at which old machines had 
from time to time been taken back in exchange for new ones, and which 
priées had been deducted on the books in estimating the items of net profits 
as above stated. The final decree was for an aggregate, including the items 
for old machines, of $0,494.77, vpith Interest from date of filing of master's 
report. 

It appears that appellant was incorporated April 15, 1905. It then succeeded 
to the business of the Racine Maiiufacturing Company whose assets (consist- 
ing mainly, if not entirely, of its good will) appellant purchased, and whose 
stockholders were largely the same as those of appellant. Appellant contends 
that the court erred in amending the decree In respect to the date for com- 
mencing of the accounting, and in requiring appellant to account for profits 
which accrued to its predecessor, prior to appellant's incorporation, and in 
charging as profits the amounts at which old machines were taken back, and 
in allowing to appellee the entire profits on the machines, whereas appellant 
claims that substantlal features of the machines entering into their con- 
struction and marketability were not covered by the patent, and that there 
should hâve been an apportionment of the profits derived from the sale of 
the machines. 

John B. Simmons, of Racine, Wis., and F. E. Dennett, of Mil- 
waukee, Wis., for appellant. 

William Quinby, of Boston, Mass., for appellee. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). [1] 
But for the Act of Congress of March 3, 1891, c. 517, 26 Stat. 828, 
creating the Court of Appeals, and section 7 of said act (Comp. St. 
1913, § 1121), giving right of appeal from an interlocutory decree 
granting an injunction — 

"an order or decree in a patent cause, whether upon preliminary application 
or upon final hearing, granting an injunction and referring the cause to a 
master for an account of profits and damages, was interlocutory only, and not 
final, and therefore not reviewable on appeal before the final decree in the 
cause." Smith v. Vulcan Iron Works, 165 U. S. 518, 524, 17 Sup. Ct. 407, 410 
(41 L. Ed. 810), aud cases there fited. 
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In the récent work of Whiteliouse on Equity Practice, vol. 1, § 393, 
it is said : 

"According to the modem practice, at the final hearing ail interlocutory 
orders made at any previous stages of the proceedings are before the court 
and may be modifled, altered or vacated as justice may require." 

The cases there cited fully sustain the text. 

Prior to the décision in Smith v. Vulcan Iron Works there was a 
contrariety of opinion among the Courts of Appeals as to whether, 
upon an appeal from a decree granting a preliminary injunction, the 
merits of the controversy upon which the right to the injunction is 
predicated could be fmally settled. In that case this was determined 
in the affirmative, and has since been the gênerai rule; and so if and 
after hearing the patent is sustained, infringement found and injunc- 
tion awarded, upon appeal this court may finally détermine the validity 
of the patent, and its détermination is binding on the District Court. 
But as to so much of the decree as affects the accounting only, and 
bears no necessary relation to the merits of the injunction, the stat- 
ute providing for appeal in case of injunction has no application, and 
the decree in this respect remains purely interlocutory, subject to modi- 
fication by the District Court until entry of final decree. Affirmance 
generally of the interlocutory decree would not as to the accounting, 
make final that which, but for the appeal, would be interlocutory only. 
Over the accounting and ail its incidents the District Court retains 
jurisdiction until final decree thereon is entered. We find no error in 
the order permitting the interlocutory decree to be amended by fix- 
ing an earlier date for the accounting to begin. 

[2] But the record discloses that the earlier date thus fixed by the 
amendment would require appellant to account for profits for nearly 
two years before the date of its corporate organization. To meet 
this situation, it is stated in appellee's brief that "the présent défend- 
ant is the successor of its predecessor," and calls attention to évidence 
in the record showing "formai adoption of the prior suit by the de- 
fendant's immédiate predecessor," and "voucher showing payment of 
counsel fées and court costs, and that in such vouchers it is shown 
that the présent défendant was such successor, and that 95 per cent, 
of appellant's stock was owned by its président, who was in practical 
control of the predecessor." Assuming ail this to be warranted by 
the record, it would not make appellant liable to account for damages 
or profits growing out of infringement by its predecessor. Thèse facts 
were material on the issue hère as to the binding force of the Massa- 
chusetts decree, but are not sufficient to make appellant answerable 
for the torts or even the contracts of its business predecessor. 

It is stated in appellee's brief, and authorities are cited in support, 
"that the présent défendant was a merger or consolidation of two 
other corporations," including the predecessor corporation, and there- 
fore becomes liable for the debts of such merging or consolidating cor- 
porations. But the record does not show any merger or consolida- 
tion. It appears from Mr. Peil's uncontradicted testimony that ap- 
pellant purchased the good will of the predecessor, which had no other 
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assets, but that for his stock in the new corporation (about 95 per cent, 
of the total) he paid par in cash. The record discloses nothing by way 
of agreement or otherwise to warrant the conclusion that appellant 
undertook to become liable for any obligation of its predecessor for 
damages or profits growing out of the latter's infringement of appel- 
lee's patent. 

A corporation purchasing ail the property of another corporation 
does not thereby become liable for the obligations of the latter. 5 
Thompson, Corp. c. 148; 2 Cook, Corp. § 673. It foUows that, not- 
withstanding the amendment, the accounting as to appellant should 
not begin prior to the date of its organization, April 15, 1905. 

[3] There was no évidence of damages, but only of the profits on 
the infringing machines, as to which appellant's books constituted the 
only évidence offered. The master reported the profits for the period 
beginning April 15, 1905 (date of appellant's organization), and end- 
ing April 7, 1908 (date of expiration of patent), to be $3,330.50, of 
which $236.76 is for the period between April 15, 1905, and Novem- 
ber 27, 1905. To thèse profits as ascertained from the books the mas- 
ter added items, $2,502.43 and $275, which the books showed were 
for old machines taken in exchange. The first of thèse items appears 
in the account as prior to April 15, 1905, and is therefore not in any 
event to be considered as against appellant. The item of $275 appears 
in the account from April 15, 1905, to November 27, 1905; but as 
to this item, as well as the larger item, it was testified that the old ma- 
chines taken in exchange were in most instances scrapped, and realized 
nothing to appellant nor to its predecessor. We conclude from the 
record that this item of $275 should not be added to the profits to be 
accounted for by appellant. 

[4] It is earnestly contended for appellant that in the infringing 
machines are combined material éléments, patented and unpatented, 
aside from the Clacher invention, and that appellant should not be 
required to account for the entire profit shown to hâve been made on 
the infringing machines, but that the profits should be apportioned. 
The master reported that: 

"Wlthout the éléments of the Clacher invention claims 1, 2, .3, 4, and 5 in 
the defendant's No. ,3 Starch Buck, which it is admltted is the infringing 
machine, it would not be a marketable article, or salable structure. The 
employment of the infringing éléments In this No. 3 Starch Buck is the 
life of the machine." 

This conclusion is, we believe, warranted from the record. Attempt 
was made to show some sales of certain parts of the machine without 
the Clacher device ; but the évidence thereon is unsatisfactory, and 
does not in our judgment afl^ord sufficient basis for an apportionment 
of the profits. We feel justified in following hère the course indicated 
by thTs court in Orr & Lockett Hardware Co. v. Murray, 163 Fed. 54, 
89 C. C. A. 492, where under quite similar circumstances a decree for 
the entire profit shown to hâve been realized on the infringing article 
was affirmed. This is also in consonance with the rules laid down in 
the leading case of Westinghouse Electric & Mfg. Co. v. Wagner Elec- 
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trie & Mfg. Co., 225 U. S. 604, 614, 32 Sup. Ct. 691, 694 (56 h. Ed. 
1222, 41 L. R. A. [N. S.] 653), in which the Suprême Court said: 

"Where a patent, though using old éléments, gives the entire value to the 
eombinatlon, the plaintiff is entitled to recover ail the profits." 

The decree of the District Court is reversed, with direction to en- 
ter a decree against appellant and in favor of appellee for $3,330.52, 
with interest at 6 per cent, per annum from date of filing the report 
of the master to date of entry of the decree, such decree to be in other 
respects like the decree from which this appeal is prosecuted ; each 
party to pay one-half of the costs of printing transcript of record on 
this appeal. 



LUTEN V. SHARP et al. 

(Circuit Court of Appeals, Eighth Circuit. July 8, 1916.) 

No. 4378. 

1. Appeal and Ekror iS=;5l011(l) — Rbview — Findings of Fact. 

Where the chancellor has considered and determined au issue of fact 
ou couflicting testiuiony, the presumption is that his conclusion was cor- 
rect, and an appellate court will not reverse it, unless the évidence clear- 
ly proves that he has made a serions mistake in his findlng upon the 
question of fact, or has fallen Into a controlling error of law. 

IFa\. Note. — For other cases, see Appeal and Krror, Cent. Dig. §§ 3983- 
3988; Dec. Dig. .®=5l011(l),] 

2. Patents <S=>240 — Infbingement — Improvement Patents. 

Oue who uiakes and secures a patent for a slight improvement on an 
old device or eombinatlon, which performs the same function before as 
after the impwn'ement, is protected against those only who use the very 
device or improvement he describes and claims, or colorable évasions 
thereof. 

lEd. Note. — For other cases, see Patents, Cent. Dig. § 379; Dec. Dig. 
<S=3240.] 

3. Patents <®=332S — Ihfringement — Eeinforced Concrète Bridges. 

The Luten patents. No. 830.483, claim 18, No. 853,183. claims 20 and 21, 
No. 8.53,203. claims G, 8, 9, 10, and 11, No. 853,204, claim 18, and No. 
989,272, claims 3 and 4, ail for Improvements in the construction of rein- 
forced concrète bridges construerl, and held not infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. PoUock, Judge. 

Suit in equity by Daniel B. Luten against Walter Sharp and Harry 
I. Jones. Decree for défendants, and complainant appeals. Affirmed. 

For opinion below, see 217 Fed. 76. 

Russell T. MacFalI, of Indianapolis, Ind. (Arthur M. Hood, of 
Indianapolis, Ind., and Stanley, Vermillon, Evans & Carey, of Wichita, 
Kan., on the brief), for appellant. 

S. A. Smith, of Winfield, Kan., J. T. Eafïerty, of Kansas City, Mo., 
and W. P. Hackney of Winfield, Kan., for appellees. 

Before SANBORN, Circuit Judge, and REED and BOOTH, Dis- 
trict Judges. 

©=}For otber cases see same lopic & XEY-NUMBER In aU Key-Numbered Dlgests; & Inaexea 
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SANBORN, Circuit Judge. Daniel B. Luten appeals to this court 
from a decree which dismissed his complaint against Walter Sharp 
and Harry I. Jones for tlieir alleged infringement of his letters patent 
for certain improvements in the reinforcement of cernent girders, up- 
right members, parapets, and floors of bridges over streams by placing 
therein, in the ways specified in his patents, steel rods, wire mesh, 
expanded métal, etc., to strengthen the various members of the struc- 
tures. The validity of his patents was not decided, but the court 
below dismissed his suit on the ground that the défendants had not 
infringed them. 

[1,2] The use of steel and iron rods, wire mesh, expanded métal, 
and like articles embedded in différent ways in cément girders, beams 
floors, posts, and other articles made of cernent, to strengthen and 
reinforce them, was old, well known, and had long been practiced 
before the patented inventions of Luten hère in question were dis- 
covered, and the question for review is one of fact. It is the ques- 
tion whether or not any of the plaintift''s patented monopolies hâve 
been infringed by the défendants. In this court, therefore, the case 
is governed by thèse rules : First, where the chancellor has consid- 
ered and determined an issue of fact on conflicting testimony, the 
presumption is that his conclusion was correct, and an appellate court 
will not reverse it unless the évidence clearly proves that he has made 
a serions mistake in his finding upon the question of fact, or has fallen 
into a controlling error of law ; and, second, one who makes and 
secures a patent for a slight improvement on an old device or com- 
bination, which performs the same function before as after the im- 
provement, is protected against those only who use the very device 
or improvement he describes and claims, or colorable évasions thereof . 

[3] The alleged infringements of the défendants consist in the con- 
struction of a single bridge of two spans, one 40 feet and the other 
20 feet in length, of cément girders or beams placed 4 feet apart 
upon piers, and extending from one pier to another, reinforced with 
steel rods embedded in the girders about 2 to 4 inches above the lower 
surface thereof, and extending on a level from end to end of each 
girder. Thèse girders were about 21/2. feet high; those on the sides 
of the bridge were higher, and extended a foot or 2 above the floor of 
the bridge and formed parapets. The floor was made of cément in 
which hog wire — that is to say, such mesh wire as is commonly used 
to fence hogs — was embedded throughout the length and breadth of 
the floor near its upper surface and up into the parapets. The claims 
which plaintiff insists are infringed by this structure must be treated 
separately, and they are the following: 

Claim 18 of patent No. 830,483, issued to Daniel B. Luten Sep- 
tember 4, 1906, is: 

"A girder, beam or arch vvlth reinforeing members following closely a por- 
tion of the unloaded surface, and then crossing to the loaded surface, and 
other roughened members following one surface closely." 

The device of this patent was the combination of a primary System 
of reinforeing girders by the use of smooth steel rods extending length- 
234 F.— 56 
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wise through them near the lower or unloaded surface and curving 
and extending upward towards the loaded surface at their ends, and 
a seicondary System consisting of "some efficient non-slipping section, 
such as wire mesh, twisted, corrugated, or other irregular rods, ex- 
panded métal," etc., placed adjacent to the smooth rods of the primary 
System throughout the région of greatest tension; that is to say, 
throughout the space about midway between the piers. It is this sec- 
ondary System that is referred to in the claim as "other roughened 
members following one surface closely." Because the défendant did 
not use this secondary System, which is an essential élément of the 
device claimed, and because he did not curve and extend upward the 
ends of his smooth tension rods, he did not infringe this eighteenth 
daim. 

Claims 20 and 21 of patent No. 853,183 to Mr. Luten, issued May 
7, 1907, are : 

"20. A bridge of concrète or shnilar material witli ribs projectlng above 
luid below, and witli tension members tiaving shearing members attaclied 
tliereto euibedded in tlie lower ribs. 

"21. A bridge of concrète or the lil:e witli ribs projecting botti above and 
below and with a roadway between tlie upper ribs and having reinforeing 
members in the lower ribs," 

The spécifications and drawings of this patent disclose an arch with 
a rib beneath the tensional région at the crown of the arch, but no rib 
above the crown, and with ribs on the exterior of the arch for a short 
distance along the tensional régions about half-way from the crown 
to the abutments of the arch with reinforeing rods suitably anchored 
in the exterior ribs crossing the ring of the arch in the région of the 
non-bending movement and hooked around or otherwise attached to 
the interior rib under the crown of the arch. After describing this 
arrangement of ribs and reinforcement the patentée closed his spécifi- 
cation with thèse words: 

"I claim broadly, therefore, the arrangement of reinforeing rods and ribs 
along the régions of tension with the rods crossing the rib and joining at 
the régions between. I claim the arrangement of rods and ribs on alternately 
opposite sides of an arcli rib, the rods crossing the rib and joining the alternate 
rods between the régions of tension." 

And he then made 35 claims, the twentieth and twenty-first of 
which, quoted above, he insists are infringed. But the bridge which 
the défendant constructed had nO' such exterior or interior ribs to 
its alleged arches, no reinforeing rods anchored in the exterior ribs, 
crossing the rib of the arch in the non-tension régions and hooked 
or secured to the interior rib under the crown, nor any of the other 
spécifie novel devices portrayed in the spécification and drawings and 
secured by the twentieth and twenty-first claims. And if thèse 
claims are not strictly limited to such devices, if they are broadly con- 
strued, so as to cover the alleged arches of the défendant, they be- 
come utterly void, for there could be no novelty at the time thèse 
devices were discovered in placing the ends of cément girders on 
piers, extending the outside girders a f ew inches or f cet above the 
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floor of the bridge to make parapets, reinforcing the girders with steel 
rods embedded therein near their unloaded surfaces and extending 
throughout their length, and there was no error in the finding of the 
court below that claims 20 and 21 of tliis patent were net infringed. 

Counsel for Mr. Luten argue that claims 6, 8, 9, 10, and 11 of 
patent No. 853,203, issued to him May 7, 1907, are infringed by the 
bridge of the défendants. Claim 8 is for — 

"a concrète bridge consisting of a floor with walls at eaeh slde and reinforc- 
ing members embedded transversely of the floor and extending upward ioto 
the walls." 

Claims 6, 9, 10, and 11 are similar, but less descriptive of the de- 
fendants' structure, and unless claim 8 is infringed none of thèse 
claims is. If claim 8 should be construed literally and broadly with- 
out référence to the state of the art, or to the spécification and draw- 
ings of the patent, or to the characer and purpose of the spécifie de- 
vice it describes, this claim might be held to cover the défendants' 
structure for hog v^rire is embedded in their floor near its upper sur- 
face throughout its length and breadth, and it extends upward into 
the parapet. When, however, the spécification is read and the drav\r- 
ings are examined, the discovery is made that the hog wire was not 
embedded in the floor for the purpose and it does not perform the 
function of the reinforcing members of the patent "embedded trans- 
versely of the floor and extending upward into the walls." The pat- 
entée writes in his spécification that he has found that tension rods 
sometimes break through the underlying portions of the ribs of arches 
when strains are appHed normally to them at and adjacent to their 
crowns, thus weakening the ribs and putting them in danger of break- 
ing through longitudinally. 

"My présent invention," he continues, "Is designed to provide a means 
whereby the beneficia.1 eflfect of the tension rods may be preserved without 
subjecting; the arch to the danger above referred to; and in its preferred 
form this means consists of one or more wires or straps embedded in the 
material of the arch at or near the crown, running in the direction of the 
axis of the arch, that is, transversely to the span and to the main tension 
members, and woven back and forth crosswise of the material and beneath 
the tension members to bond the material securely in transverse direction, 
thèse bonding members, where the arch is provided with spandrel walls, 
being preferably extended upwardly into slde walls to thereby bond the 
walls to the arch rib and prevent their cracking or breaking away from the 
latter. * * * i hâve found in practlce that where thèse rods are extended 
continuously for a considérable distance through the tensional région at the 
intrados on elther slde of the crown, while locally efliective for their in- 
tended purpose, they nevertheless tend to break the layer of concrète beneath 
them at and adjacent to the crown away from the remainder of the arch body, 
and thus permit the latter to crack at the crown and fail. I hâve found 
that this tendency may be effectually guarded against by embedding in the 
material of the arch one or more straps 10 which are woven back and forth 
between the Inner and outer sides, passing beneath the tension rods 7 in the 
manner clearly shown in Fig. 2." 

Thus it appears that the evil Luten's transverse wires woven be- 
tween and beneath the tension rods were designed to remedy was the 
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breaking through the cément on the lower side o£ the crown of tlie 
arch of the tension rods. He devised the use of thèse transverse 
wires beneath the crown of the arch and immediately adjacent thereto 
because there only was there danger that the tension rods when sub- 
jected to strains would break through the lower side of the arch, 
and there only, in his conception, would the transverse wires be useful 
to remedy the evil he perceived. He placed thèse transverse wires 
beneath the tension rods, because there only could they perform the 
function of his invention. There only could they bond and hold the 
tension rods up in the body of the cément, so that they would not 
break through the lower layer of the cément under the crown of the 
arch. The tension rods in défendants' brdge lie level in the lower 
part of his girders 2 or 4 inches above their lower sides. The girders 
are about 21^ feet in height, and the cément floor rests upon them. 
The hog wire which the défendants use is embedded in the floor near 
its upper surface and far above thèse tension rods. It cannot, there- 
fore, and does not, remedy the evil at which Luten's transverse wires 
were leveled. It does not pass beneath the tension rods, as do his 
transverse wires, and it cannot and does not perform the function of 
those wires. It cannot and does not hold the tension rods up in the 
cernent and in that way prevent them from breaking through the lower 
side of the arch or the girders. In view of the fact that the use of 
wire mesh of various kinds and forms to reinforce cément construc- 
tions was well known when Luten made the invention disclosed in 
this patent, and of the facts that the hog wire in the fîoor of the de- 
fendants' bridge was not placed there for the purpose and does not 
hâve the efifect of remedying the evil at which Luten's transverse wires 
were aimed, that it does not lie beneath but lies above thèse tension 
rods, that it does not hold them up and prevent them from breaking 
through the lower side of the girders near the crown of an arch, or 
elsewhere, and therefore does not perform the function of Luten's 
transverse vi'ires, its use by the défendants in their bridge does not 
infringe claims 6, 8, 9, 10, or 11 of his patent Nd. 853,203. 

Claim 18 of patent No. 853,204, issued to Mr. Luten May 7, 1907, 
which reads, "In a bridge, an earth-covered concrète floor supported 
by reinforced concrète girders," was not infringed by the défendants 
because they did not cover the floor of the bridge which they con- 
structed with earth. That was done after they completed it by the 
county for which they built it. 

Finally, counsel for the patentée insist that claims 3 and 4 of pat- 
ent No. 989,272, issued to Mr. Luten December 9, 1908, are infringed 
by the défendants' bridge. Thèse claims are : 

"3. The coiiibiimtion of an uprlglit member witli a transverse member and 
knee brace, flU of hardened iilastic wlth embedded tension members rein- 
forcing tlie upriglit member and transverse member continuously adjacent 
tlie surfaces opposite the liuee brace and exteuding away from said opposite 
surface of the transverse member intermediate its mlddle and the knee brace 
and other tension members embedded longitudinally through the linee brace. 

"4. The combiuation of a transverse member continuons over an upright 
member with knee braces, ail of hardened plastic, reinforced continuously 
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îilong thc surfaces of the upright member and along the surfaces of the trans- 
verse member opposite the knee braces, sald reliiforcement having extensions 
avvay from said oiiposite surface between the knee brace and the middles of 
the spans of the continuons transverse member." 

The scheme of reinforcement hère claimed is unique, complicated, 
and unintelligible without the spécification and drawings of the patent. 
This scheme and every column, brace, and tension member described 
in the spécification or shown in the drawings, bas been foUowed out 
and carefully compared with the piers, girders, parapets, floor, tension, 
and other members embodied in the défendants' bridge. The resuit 
is that, while there are tension members in various parts of that bridge, 
the évidence in this case utterly fails to prove that the défendants' 
bridge embodies the scheme of reinforcement or the spécifie tension 
members described in the spécification and drawings and claimed in 
claims 3 and 4 of this patent No. 989,272, or any tension members 
which, by the same or a similar scheme and means, accomplish the 
end sought or secured by the scheme and the members described in 
thèse claims. ?Ience the conclusion is that thèse claims are not in- 
fringed by the défendants' bridge. 

Ail the claims urged by the complainant hâve now been considered, 
none of them was proved to bave been infringed by the bridge con- 
structed by the défendants, and the decree below is affirmed. 
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JOHNSON et al. t. LAMBERT. 

(Circuit Court of Appeals, Second Circuit May 9, 1916. On Hearlng as to 
Form of Mandate, May 24, 1916.) 

No. 266. 

1. Patents <®=»328 — VALiDrrr and iNFiiiNGEirENT — Gabment. 

The Johnson patent, No. 973,200, for a union suit garment, clalm 1, 
with proof that an article ofCered In évidence, but excluded, was in the 
prier art, held vold for laek of invention. Clalms 2 and 3 held not In- 
frlnged. 

2. Patents ®=»311 — Suit fob Infbingement — Evidence. 

Where the answer in an Infringement suit allèges generally want of 
Invention and novelty in vlew of the prlor art, in the absence of a motion 
for Mil of partlculars, an article shown to hâve been manufactured and 
on sale prier to the patent may properly be admltted In évidence, although 
not speciflcally pleaded. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 541, 542; Dec. 
Dig. <S=3311.] 

3. Patents ©=36 — Suit tob Inibingement — Evidence or Invention — Com- 

mercial SUCCŒSS. 

The effect of commercial success as évidence of invention Is lessened, 
when the commercial article departed from the patent and was in the 
hands of a concem with a large trade In other articles, whleh advertlsed 
extensively, and the article belonged to a class for which there was an 
Increaslng demand. 

[Ed. Note.— l'or other cases, see Patents, <!ent Dig. § 40; Dec. Dig. 
®=536.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Horace G. Johnson and Henry S. Cooper against 
M. H. Lambert. Decree for complainants, and défendant appeals. In- 
junction suspended, and cause remanded, with instructions. 

Appeal from a decree holding patent to Johnson, No. 973,200, dated 
October 18, 1910, valid, and ail claims infringed, and awarding to plain- 
tiff the usual injunctive relief, with an accounting. 

F. P. Warfield, of New York City, and E. F. Samuels, of Baltimore, 
Md., for appellant. 

L. Gifford and Albert H. Graves, both of New York City, for ap- 
pellees. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

MAYER, District Judge. [1] "This invention," Johnson states, 
"relates to that class of underwear known as union suits, and bas for 
its chief object to provide an improved construction of such garments 
permitting the use of a permanently closed crotch and dispensing with 
the use of double fiaps, or a single, wide drop-fall or flap, with their 
numerous fastenings, heretofore used to cover the posterior opening, 
while at the same time presenting a posterior opening of ample di- 
mensions for its required purpose, covering by a single flap capable 

@=iFor other eases see same topic & KEY-NUMBER ïd ail Key-Numbered Digests & Indexes 
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o£ being secured by a single button or other fastening. In other words, 
my présent invention is designed to supply a garment combining in 
its construction the two most essential requisites for comfort and con- 
venience in garments of this character, namely, a permanently closed 
crotch, and a posterior opening of ample dimensions and convenient 
location that will not gap to expose the person, and closed by a single 
flap requiring but a single button or équivalent fastening. * * * 
From the above it will be seen that my invention provides a garment 
having a permanently closed crotch and a posterior opening extend- 
ing from a point near the waistline to a point below the crotch in one 
leg only. By carrying this opening obliquely from a point substan- 
tially in the waist line down to a point on the inner side of the leg 
below the crotch, I provide a construction afifording an opening of 
ample dimensions and not requiring twisting or latéral displacement 
of the intermediate portion of the garment when in service." 

There are three claims; but, as claims 2 and 3 set forth a detailed 
spécifie construction, the real controversy is as to claim 1. That claim 
reads as follows: 

"1. An undergarment having a permanently closed crotch and a posterior 
opening extending from a point near the waistline to a point below the crotch 
in one leg only, substantially as described." 

If claim 1 is valid, and the contentions of plaintiffs are sound, it 
is plain that plaintiffs — and in that event, justly — will either dominate 
the practical art or exercise a major control over it. The subject, 
therefore, is one of considérable importance. 

We agrée with the court below that the patent is addressed, as the 
drawings show and as the spécification sets forth, "to that class of 
underwear known as union suits" and that the word "undergarment," 
when used in the claims, must be construed as referring to the so- 
called union suit; but we consider the prior art in respect of détach- 
able or two-piece under-garments as relevant to the question of 
invention. It must also be noted that the patent is not confined to gar- 
ments of either sex, and therefore the prior art comprehends gar- 
ments of both sexes. 

The problem, if there was one, was to construct a practical, usable 
unitary structure to accompli sh what Johnson, in his spécification, 
called "the two most essential requisites for comfort and convenience 
in garments of this character." It appears from the record that union 
suits were known for many years; Wilson (vice président of plain- 
tiffs' exclusive licensee, Wilson Bros., of Chicago) testifying that he 
was familiar with men's garments of this kind for 16 or 17 years. 
Wilson Bros, is a very large (Mr. Wilson thinks the largest) "gênerai 
men's furnishing house" in the country. This house "started to put 
out" woven fabric garments about two years before it "started to 
make them with the so-called closed crotch," and thèse woven fabric 
garments were well advertised. What, therefore, the commercial art 
was looking for was a garment possessing characteristics which would 
make it a better seller than existing merchandise of this kind, and in 
the State of the art the room for advance was necessarily limited. 

Plaintiffs subdivide the art into five classifications, under each of 
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which they marshal what they regard as the applicable prior art; but 
we consider the art as too simple to invite sucli fine distinctions. With 
garments made under the MuUer British patent 8,766 of 1896, the 
Cook United States patent 615,632 of 1898, the Rochette British pro- 
visional spécification 1,343 of 1864, and the Tichy Austrian patent 
27,283 of 1907, laid on a table before the man skilled in the art, we 
think there was so little opportunity for inventive ability that pat- 
entability on the record as it now stands is doubtful. We do not con- 
fine our références to those just recited. They are merely examples 
of the prior art, ail of which we bave regarded as pertinent in arriv- 
ing at our conclusion. While not authority nor controlling, it is in- 
teresting to note in this connection that the Exchequer Court of Can- 
ada in Johnson v. Oxford Knitting Company, Limited (January, 1915), 
in construing this same patent, observed : 

"It is aUinitted tliat a ])ernia.nently closed crotoli iiudergarment is old. 
It is sliown by tlie art tbat tlie extension of a flap extendlns below the crotch 
to tlie leg is also old. ïlils is made clear by what is called the Austiian 
patent to Caroline Tichy, of the 25th of January, 1907." 

[2] This brings us to a considération of Exhibit G for identifi- 
cation, which was excluded by the trial court. This was ofl^ered by 
défendant as a spécimen of the so-called Holmes garments. We re- 
gard this as a closed crotch garment. To call it otherwise, in con- 
sidering the prior art, is, we think, again drawing too fine a distinc- 
tion. With this garment properly in évidence in connection with 
the other prior art, we think that no invention was needed to devise 
the particular construction shown in the patent, and hence we are 
satisfied that claim 1 would be void for lack of patentable novelty. 
Whether, therefore, this exhibit and the testimony relating to it wer.e 
correctly excluded, becomes an important question in the case. 

Defendant's answer alleged: 

"The défendant further avers that said letters patent No. 973,200 is void, 
because it discloses a garment whieli is not novel and the production of 
which did not iuvolve invention, in view of the state of the a,rt relating to 
this type of garment and simllar garments in common use in tlie United 
States at and long prior to tlie date of the alleged invention by Horace G. 
Johnson, and more than two years prior to hls application for patent, and 
that therefore the said letters patent do not disclose any invention which is 
liatentable, and the production of the patented device does not represent any- 
tliing more than the skill to be expected of the average workman." 

Plaintifi^s did not demand a bill of particulars as to the facts to 
which this allégation related. The testimony as to the Holmes gar- 
ment, infra, was not ofifered as évidence of anticipation, and, of course, 
could not be so received unless pleaded, but was offered primarily 
to show the prior state of the art, and incidentally to meet plaintiffs' 
claim that its garment was the first union garment of its kind. De- 
fendant's counsel ofïered to show by a witness then on the stand that 
he bought from the Holmes Knitting Company, of Malden, Mass.» 
and sold to one R. P. McEoughlin, of Utica, N. Y., a garment like 
Exhibit G, that similar garments were considerably traded in from 
1900 to 1913, that from 1907 to 1913, as shown by the books of the 
witness, many such garments were ordered to fill up stock, that the 
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garment was satisfactory to customers, and that from 1900 the busi- 
ness was successfully increasing in men's closed crotch union suits 
and spread out into three companies, with a résultant fairly wide dis- 
tribution throughout the United States. The court refused to ad- 
mit this testimony, saying: 

"I do not regard the announced effort of the défense to prove the production 
of a closed crotch garment by a manufacturer in Massachusetts and its trans- 
mission to a gentleman in Utica, a dealer, for sale, and Its actual sale to 
Mr. McLoughlin — assumlng ail those things to be true — as properly admissi- 
ble under thèse pleadings ; and my reason for it is that by no f air construc- 
tion of the law can such a transaction as that be regarded as anything else 
but a prior use, and, such prior use not having been pleaded, I will not admit 
It under the guise of a showing of the state of the art." 

We appreciate that in this case, as in other cases, the practical re- 
suit may be the same, whether the prior use is admitted as an antic- 
ipation or on the state of the art; but we think the ruling was con- 
trary to settled authority. Brown v. Piper, 91 U. S. 37, 23 L. Ed. 200; 
Dunbar v. Myers, 94 U. S. 187, at pages 198, 199, 24 L. Ed. 34; 
Stevens v. Rodgers Boiler & Burner Co., 186 Fed. 631, at page 637, 
108 C. C. A. 495. 

We realize that under the présent equity rules requiring open trials, 
occasionally last minute évidence of this kind may resuit in delay, 
if the court, in its discrétion, deems it proper to allow an adjournment 
under such circumstances. But, in addition to the disinclination of 
the equity bar to spring surprise, we think the remedy, from the stand- 
point of practical procédure, lies within the power of the District Court, 
for instance, to require bills of particulars on demand, to impose costs 
where an adjournment is necessitated, or to take such other appro- 
priate steps as it may be advised in order to afford opportunity to 
meet unexpected prior use testimony, or to discourage such practice 
if attempted. 

It is but fair to state that no such situation was hère presented. 
There was no contention by plaintiiïs that they were surprised ; for 
this same évidence had been introduced in a case in another district 
and circuit between plaintifïs and another défendant, in which trial 
counsel, who had just been retained in this case, had represented the 
défendant in the other case. 

[3] Finally, plaintifïs point to the great commercial success of 
their garment as évidence to résolve the doubt as to invention which 
they must hâve foreseen would exist in this case. But, though large 
sales of the commercial garment hâve been made, it is not a garment 
strictly embodying the structure of the patent. The commercial gar- 
ment is of the woven fabric type, with short legs and no sleeves. A 
knit fabric, because of its elasticity, would probably be practical if 
manufactured as the patent points out ; but, from the experiments 
we hâve made with the exhibit dummy, we are satisfied that a woven 
fabric garment would not be practically operative, and plaintifïs, real- 
izing this, bave made some necessary changes to create their commer- 
cial woven fabric garment. 

Changes with reasonable limits, in many instances, would not aflfect 
the probative value of commercial utility; but so many considérations 
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enter into commercial success in the arts relating to garments that 
a departure from the patent at once casts doubt upon the influence 
which the claimed new f eatures hâve upon the purchasing pubUc. This 
is peculiarly sa in this case where an extensive advertising campaign 
at the instance of a powerful house, a large influence in the trade, a 
persistent pursuit of alleged infringers, a garment improved over the 
patent, and an increased demand for union suits as such, leave one in 
doubt as to whether commercial success has been attained because 
of ordinary and familiar business reasons, or by virtue of the al- 
leged advance in the art. Atlas Underwear Co. v. Cooper Underwear 
Co. (D. C.) 210 Fed. 347. 

We conclude that, if Exhibit G for identification is proved to the 
satisfaction of the court, claim 1 is void, and that claims 2 and 3 are, 
in any event, not infringed. The case is therefore remanded to the 
District Court to take proof as to Exhibit G for identification, with 
instructions to dismiss the bill if prior use of a garment of which 
Exhibit G for identification is a spécimen is proved. 

On Hearing as to Form of Mandate. 

PER CURIAM. The injunction is suspended, and the cause re- 
manded to the District Court, with instructions : 

(1) To take proof as to whether the Holmes garments like, or sub- 
stantially like, Defendant's Exhibit G for identification, oflfered as 
a spécimen of thèse garments, had been in use or on sale prior to the 
patent in suit, and 

(2) To take such testimony, if any, as it may deem advisable, to 
explain the construction and mode of opération of Exhibit G or 
similar garments, and thereupon to return the proofs to this court, 
with the opinion of the District Court as to (1) and as to (2), if there 
be any conflict in the testimony as to the manner in which the Exhibit 
G or similar garments, were actually constructed, and as to the mode 
of opération of such Exhibit G or similar garments. 
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L. E. WATERMAN CO. v. KLINE et al. 

In re KLETZLY. 

(Circuit Court of Appeals, Fourth Circuit. July 7, 1916.) 

No. 1423. 

1. Patents <S=257 — Conveyances — Limitations — "Infeingement." 

The owner of a patent may sell or authorize ottiers to sell the article 
witliout limitation as to priée, time, or place, or he may limit liis licensees, 
and any sale beyond the terms of the license, if limited, is an "infringc- 
ment." 

[Ed. Note. — For other cases, see Patents, Dec. Dig. ®=>257. 

For other définitions, see Words and Phrases, First and Second Séries, 
Infriugement.] 

2. Patents <®=5213 — Convetances — Rights ce Assignées. 

The assignée of a. licensee to sell patented goods obtains no higher 
rights than the assignor had. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 315-320; Dec. 
Dig. <S=>213.] 

3. JUDGMENT <S=748 — CONCLUSIVENESS EES JUDICATA. 

Jndgment in suit by the patentée for réclamation of patented articles, 
finding that the articles belonged to the trustée in bankruptcy of the li- 
censed seller, when not appealed f rom by the patentée, is binding against 
it in subséquent suit to enjoin sale of the articles by the trustée. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1063, 1065, 
1297-1301; Dec. Dig. i^=>7i8.] 

4. Bankruptcy ©=3345 — Rights of Creditobs — Unsecuked Claims — Pay- 

iient in full. 

Although the patentée had an agreement, valid between him and the 
licensee for sale of the patented articles, to take back ail unsold goods at 
list priées and crédit the licensee's aceount therewith, the court could 
not, as a condition of his repurchasing the articles, order his unsecured 
claim paid in full to the exclusion of ail other unsecured creditors of 
the bankrupt licensee. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 531, 532, 534, 
539, 540; Dec. Dig. <®=3345.] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Wheeling ; Alston G. Dayton, Judge. 

Bill in equity by the L. E. Waterman Company against Edwin F. 
Kline, individually and as trustée in bankruptcy of Eeo B. Kletzly. 
Decree for défendants, and complainant appeals. Affirmed. 

Walter B. Raymond, of New York City (H. E. Dunlap, of Wheel- 
ing, W. Va., and Victor C. Cormier, of New York City, on the brief), 
for appellant. 

A. L. Sawtell, of Wheeling, W. Va., for appellees. 

Before PRITCHARD and WOODS, Circuit Judges, and JOHN- 
SON, District Judge. 

JOHNSON, District Judge. On March 29, 1915, L. E. Waterman 
Company, appellant, filed its bill in equity in the District Court of 
the Northern District of West Virginia against Edwin F. Kline, in- 
dividually and as trustée in bankruptcy of Léo B. Kletzly, appellee. 

Ê=aFor other cases see same topic & KEY-NUMBBR ia ail Key-Numbered Digests Se mdexes 
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Appellant is a corporation engaged in manufacturing and selling 
Waterman's Idéal Fountain Pens, and is the owner of letters patent 
625,722. The appellant, on January 25, 1908, entered into a license 
agreement with Léo B. Kletzly, of West Virginia, to furnish him at 
wholesale priées fountain pens to be sold by him only as licensed to the 
public at retail priées in the regular course of business and at full reg- 
ular retail list price established by the company, and agreed to take back 
upon request any of the said fountain pens at the net priées at which 
the fountain pens were furnished, and to crédit them on any account 
due and owing by the licensee to the company, or to pay for them in 
cash, in case there be no account. Kletzly agreed to sell at retail only, 
not to exchange them nor to sell or dispose of them except at the reg- 
ular priées established by the company. Under this contract, which 
was not recorded, the L- É. Waterman Company furnished Kletzly pens 
from time to time in varving quantifies. Kletzly was adjudicated a 
bankrupt October 22, 1912.- On November 8, 1912, Edwin F. Kline 
was elected trustée of the bankrupt, entered upon his duties as trustée, 
and took possession of the bankrupt's property, including Waterman's 
Idéal Fountain Pens in the bankrupt's stock. Thereafter L. E. Water- 
man Company filed its pétition in réclamation proceedings, and claimed 
title to and possession of the pens under the Hcense contract with 
Kletzly. On the 26th April, 1913, the matter came on for hearing be- 
fore the référée in bankruptcy, who held that the pétition was not 
sufficient in law, and dismissed the same. From this order there was 
no appeal. The trustée in bankruptcy, having been adjudged to hâve 
title to the property, nevertheless made repeated etiforts to hâve L. E. 
Waterman Company take the pens back at the net price at which they 
were furnished the bankrupt. But L. E. Waterman Company insisted 
on taking the pens back only on condition that they be credited on an 
open account owing the complainant by the bankrupt up to the amount 
of the said account, and after the account was extinguished to pay 
the balance in cash. On the 20th of October, 1914, the référée in bank- 
ruptcy ordered the trustée to sell said Waterman Idéal Fountain Pens 
in accordance with law and in accordance with the rights of the trus- 
tée. From this order there was no appeal. This action seeks to enjoin 
Kline from selling the fountain pens. The cause came on to be heard 
October 22, 1915. The court held that the trustée by a former decree of 
the court was in the lawful possession of the Waterman's Idéal Foun- 
tain Pens purchased by the bankrupt from the appellant. He held 
that under the terms of the license agreement, the appellant was en- 
titled to take them back by paying therefor the net prices at which the 
same were furnished to the bankrupt. The court held that the appel- 
lant should share pro rata with other unsecured creditors of the bank- 
rupt estate in the distribution of the assets of such estate as regards any 
indebtedness existing on the part of the bankrupt to the appellant, such 
indebtedness being properly proven in the bankruptcy proceeding, and 
in the event the appellant should fail to repurchase the pens and pay 
for the same in cash the net prices at which they were furnished the 
bankrupt, the trustée was entitled to dispose of the same by sale for 
the benefit of the bankrupt estate. Complainant was given 30 
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days in which to repurchase the pens under the license agreement. 
The appellant did not avail itself of the privilège extended by the Dis- 
trict Court, but appealed to this court. There are nine spécifications 
of error which are as follows: 

"First. Becsmse the plalntlff licensed the bankrupt personally to sell 
fountaln pens made under the patent in suit, and the license granted Is un- 
as.sif;nable. 

"Second. Itecause the license was granted to the bankrupt only because 
lie possessed certain Personal qualifications and a sultably located store re- 
(juired by the plalntlff as précèdent to the grantlng of licenses, and the trus- 
tée défendant nelther possesses the same qualifications nor the store. 

"Tlilrd. Because the plaintiff licensed the bankrupt under a license 
agreement which is herein held to be valid and with the terms of which the 
bankrupt défendant cannot, as an alleged successor by opération of law, com- 

ply. 

"Fourth. Because said license agreement provided that the llcensee inay 
sell the patented pens only in the regular course of business, and the unll- 
censed trustée défendant, belng unable to sell said pens In the 'regular course 
of business,' violâtes said license agreement by selllng or ottering said pens 
for sale. 

"Flfth. Because the restrictions which the plaintiff imposes respecting 
the manner in which sales of the patented pens shall be made, as the same is 
set forth In the license agreement attached to the bill of complalnt, are en- 
forceable against trustée défendant. 

"Slxth. Because the trustée défendant Is not entitled to dispose of said 
patented pens in a manner contrary to that speciflcally called for by said li- 
cense agreement. 

"Seventh. Because any sale of the patented pens at public auctlon or 
otherwise, or any threat or offer for sale, by the unlicensed trustée défendant, 
except a resale to the plaintiff under the spécifie terms of the license agree- 
ment, constitutes a violation of the rlghts secured to the plalntlff under the 
patent In suit. 

"Elghth. Because the court has no authority to empower the trustée de- 
fendant to commit an act of infringement. 

"Ninth. Because the pleadings and exhibits show that the permanent in- 
junction prayed for in the bill should be granted." 

[1-3] The appellant submitted an elaborate brief as to the monopoly 
rights of an owner of patents. We are in accord with ail the authori- 
ties cited, but they are not applicable to this case. In our view this case 
is embraced in a very narrow compass. The owner of a patent may 
sell or authorize others to sell the patented article without limitation 
as to price, time, or place, or he may limit his licensees as to price, 
time, or locality. Any sale beyond the terms of the license is an in- 
fringement. The assignée of a licensee obtains no higher rights than 
the assigner had. We bave stated in a few words every principle in- 
volved in the cases cited. They are elementary and self-evident. It 
has never been held, however, that the owner of an article manufactur- 
ed under a patent is exempt from the laws of bailment or is not bound 
by a decree of a court of compétent jurisdiction. In an action of réc- 
lamation by ly. E. Waterman Company against the trustée, the court 
decided that the patented article belonged to the trustée. L. E. Water- 
man Company did not appeal. The décision in that case binds. The 
appellant cites numerous cases to the eft'ect that the trustée succeeds to 
the article with precisely the same title the bankrupt had, but those 
cases were ail decided under the Bankruptcy Act of 1898 and before the 
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amendment of June, 1910. The appellant by not regarding and com- 
plying with the law of bailments of West Virginia allowed its patent- 
ed articles to pass absolutely without any limitation into the hands of 
Edwin F. Kline, as trustée. Having allowed the articles to pass to 
Kline without limitation or restriction as to his rights to use or sell 
them, appellant cannot now évade the bailment laws of West Virginia 
or escape the binding force of the adverse decree of the court not ap- 
pealed from. The owner of a monopoly doing business in a rented 
store room where the law gives the landlord a lien for rent upon f all- 
ure to pay rent would not be heard to say that because he had the 
right to restrict the sale of his monopolistic articles, he could thereby 
deprive the landlord of his lien and of his right to sell the articles in 
satisfaction thereof. Nor can he évade the bailment laws through one 
of his licensees any more than he can himself . We see no reason why 
the owner of patented fountain pens is not bound by the law of bail- 
ments in the same manner and to the same extent as the owner of un- 
patented bats, shoes, or sugar. At any rate, if appellant did not think 
this good law, an appeal should hâve been taken from the decree of 
the court which, in effect, so held. If it were still an open question, 
we do not think the appellant could escape the penalty for ignoring the 
law of West Virginia but the matter is res judicata. The appellant 
cannot hâve an adverse decree unappealed from vacated in this way. 

[4] The District Judge gave the appellant an opportunity to repur- 
chase its pens, the license agreement being valid between Waterman 
& Co. and the bankrupt, but it refused so to do except upon condition 
that its unsecured account against the bankrupt should be paid in full. 
It needs no argument to show that the court could not order an un- 
secured creditor paid in full to the exclusion of ail other unsecured 
creditors. 

The decree below is affirmed. 
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ORIENTAL TISSUE CO. v. LOUIS DE JONGE & CO, 
(Circuit Court of Appeals, Second Circuit. June 19, 1916.) 

No. 288. 

Latents <§=»328— Validity and Infeingement— Thin Leaf or Fabric. 

The Gregory patent, No. 848,301, for a thiu leaf or fabric composed 
entirely of soluble cotton and a colorlug matter Incorixirated tlierein, In- 
tended to be used for décorative purposes instead of métal leaf, held valld, 
but net Infrlnged by défendants article, wbicb. was composed of a large 
quantity of résinons matter. 

Chatfleld, District Judge, dissenting in part. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Oriental Tissue Company against Louis De Jonge & 
Co. From a decree dismissing the bill, but holding complainant's pat- 
ent valid, both parties appeal. Affirmed. 

E. C. Seward, of New York City (Brown & Seward and Wm. McK. 
Barber, ail of New York City, of counsel), for complainant. 

Seward Davis, of New York City (D. W. Cooper and Charles E. 
Wilson, both of New York City, of counsel), for défendant. 

Before COXE and WARD, Circuit Judges, and CHATEIELD, Dis- 
trict Judge. 

WARD, Circuit Judge. Upon appeal from an interlocutory decree 
in a former suit between thèse same parties, 218 Fed. 170, 134 C. C. 
A. 50, we held that a thin metallic sheet composed entirely of soluble 
cotton and a coloring matter was new, and that the patent for the arti- 
cle was valid even if there was some resin incidentally contained in the 
éléments mentioned. 

In this case the défendants call our attention much more extensively 
to the prior art and especially to foreign patents, in view of which they 
contend that the patent should now be held invalid and if this be not 
so, that as a much larger quantity of résinons matter is deliberately 
used in their new leaf, they do not infringe. 

In the former case our position was that Gregory was the first per- 
son to produce thin metallic sheets as a substitute for gold leaf, silver 
leaf, and so forth and that he made a very great contribution to the 
décorative art, especially of embossing and bookbinding. The addi- 
tional prior patents now called to our attention covering processes by 
which thin sheets or films may be made by flowing upon a glass sur- 
face mixtures of nitrocellulose or gun cotton or pyroxylin or collodion, 
which are similar to soluble cotton, in combination with a volatile 
solvent and coloring matter do not change our views. As before, we 
find no claim for thin metallic sheets as a substitute for gold leaf, sil- 
ver leaf, and so forth. They were never produced until Gregory pro- 
duced them. Therefore we remain of the opinion that the patent is 
valid and most meritorious. 

Ê=»For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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It is further contended that the plaintiff's assigner in applications 
for a British and a German patent described his invention as thin metal- 
lic sheets made in a specified way, viz., by pouring his mixture upon tlie 
surface of water. The exigencies of the patent authorities in thèse 
foreign countries may hâve been such as to make him willing to ac- 
cept a narrower patent there than he felt entitled to or could get hère. 
The évidence was relevant but not conclusive. 

When we corne to the question of infringement some effect must be 
given to the limitation which the Patent Office imposed on the inventer 
in according him his second claim now sued on and which he accepted, 
viz., that the leaf should be entirely composed of soluble cotton and a 
coloring matter. With a Vxfw to sustaining the invention as far as 
possible, we held in the former case that this description might in- 
clude such an amount of resin as is found in the soluble cotton of 
commerce. A line, however, must be drawn somewhere, and we think 
Judge Mayer was right in holding that the défendants' article as now 
made is not entirely composed of soluble cotton and coloring matter, 
and therefore does not infringe. 

Decree affirmed. 

CHATFIEL,D, District Judge. I concur in affirming the decree 
dismissing the bill, but it seems to me that claim 2 of the patent is 
shown, upon the record in the présent case, to be invalid unless limited 
to substantially the same product as was the subject-matter of the 
other claims in the patent. When so limited, the defendant's product 
is not an infringement. 



KITER-CONLEY MFG. CO. v. ATLANTA GASLIGHT CO. et al. 

(District Court, N. D. Georgia. Juue 10, 1916.) 

No. 56. 

1. Patents i®=3328 — Validity and Infringement — Pbocess of Manufactub- 

ING COAL Gas. 

The Carpenter & Barnum patent, No. 1,140,113, for a process of manu- 
facturing coal gas, as limited by the prior art and the proceedings in the 
l'atent Office, coneeding its validity, liclil not infringed by the use of 
the apparatus of the Congdon patent, No. 1,090,813. 

2. Patents ©=3328 — Validity and Infringement — Apparatus foe Generat- 

ING Gas. 

The Carpenter & Barnum patent, No. 1,122,683, for apparatus for gen- 
erating gas, the principal feature of which is a valve in the conduits 
between the retorts and the standpipe to facilitate the cleaning of the 
conduit, coneeding that it discloses patentable novelty and invention, 
hclOi not infringed. 

3. Patents ®=>112(3)— Infringement — Presumption from Action of Patent 

Office. 

The granting of a patent wlille another application based on an in- 
vention for the same gênerai purpose was pending, on which a patent 
was subsequently issued, is virtually a décision by the Patent Office that 

®=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



RITBR-CONLET MFG. CO. V. ATLANTA GASLIGHT CO. 897 

the two inventions are patontably différent and that one does not In- 
fringe the other. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 164 ; Dec. Dig. 

<@=>112{3).] 

4. Patents ®=»328 — Invention — Appabatus fok Genebating Gas. 

The Carpenter & Bamum patent, No. 1,091,111, for apparatus for gener- 
ating gas, the essence of which is the Connecting of two vertical rovt's 
of retorts, one on either side, wlth the same standpipe, in view of the 
prior art, is void for lack of patentable invention. 

In Equity. Suit by the Riter-Conley Manufacturing Company 
against the Atlanta GasHght Company and Richard C. Congdon. On 
final hearing. Decree for défendants. 

On the ôth day of October, 1914, a blll in equity was fîled by the plaintirf, 
a NevF Jersey corporation, against the défendant, a citizen and résident of the 
state of Georgia, and of the Northern district thereof, in this court, seeking 
to enjoin the défendant from Infringing letters patent No. 1,091,111, which 
was for "apparatus for generating gas," which letters patent were granted to 
Henry A. Carpenter and Dana Dwight Barnum on March 14, 1914, on an 
application which was originally flled on December 2, 3910. It is alleged that 
the patent was, by certain deeds of assigniuent duly recorded in the Patent 
Office of the TTnited States, pursuant to the acts of Congress in such cases 
made and provided, duly assigned, transferred, and set over to the Riter- 
Conley Manufacturing Company, a corporation of the state of New Jersey, 
wlth ail of their right, title, and interest in and to the same. The plaintifiC 
then allèges that it and those acting for and under it hâve extensively con- 
structed, equipped, operated, and caused to be operated the said improvements 
described ancî claimed in said letters patent No. 1,091,111, and since the 
date of the letters patent and before the flling of the bill they hâve marked, 
or caused to be marked, the apparatus containing the improvements disclosed 
in the patent, with the words "Patented March 24, 1914," or other words 
and figures indicating that the apparatus was made in aceordance wlth the 
letters patent named, in aceordance with the statutes in such case made and 
provided. It is alleged that prior to the filing of the bill the défendants were 
duly notlfied of their infringement of said patent and requested to desist 
therefroni, but that the said défendants, well knowing the terms and rights 
secured to plaintiff, hâve, since the date of the letters patent, at Atlanta, 
Ga., and before the beginning of the suit, infringed upon plaintiff's rights by 
making or causing to be made, and used without plaintiff's leave or license, 
apparatus constructed in aceordance with and embodying the invention de- 
scribed and claimed in the patent, whereby the défendants hâve reallzed large 
profits which in equity belong to the plaintiff, and hâve caused the plaintiff 
great and irréparable loss and injury to its business ; that défendants threaten 
and intend to so manufacture, sell, and use such infringing apparatus wlthin 
the Northern district of Georgia and at other places withln the United 
States. The bill prays for an injunction, and for an accounting of the gains 
and profits reallzed by the défendants. 

This original bill was answered by the Atlanta Gaslight Company, denying 
upon information and belief that Barnum and Carpenter were the true, origi- 
nal, or flrst joint inventors of the new or useful improvements in apparatus 
for generating gas, as alleged in the bill, and denying that the alleged Inven- 
tion was not known in this country, and not patented or described in any 
printed publication in this or foreign countries, before their alleged invention 
thereof. The défendant the Atlantic Gaslight Company then says that it is 
not informed, exeept by the bill of complalnt, whether the application for 
patent was made as alleged, and leaves the plaintiff to make proof thereof, 
but dénies that the letters patent granted to plaintiff for the term of 17 
years, or any other term, the exclusive right to make, use, and vend the al- 
leged Invention throughout the United States and territories thereof, or any 
rights whatsoever ; that it is not informed whether Barnum and Carpenter, 

©=For other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
2.34 F.— 57 
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by Instrument in writing, assigned to thte plaintifC thelr rlghts în and to the 
improvements and to tlie letters patent of the plalntiff. . It Is not informed, 
except, by the bill.wtiether: letters patent for such alleged Invention, in due 
form, were Issued to the plaintiff, ant^ says it is not informed, except by the 
bill, whether plaintilï was the sole arid exclusive owner of the letters patent 
as claimed, pr whether it fias constructéd and opërated and hàs been marking 
its apparatiis as claimed. It dénies that the allegéd inventions and discover- 
ies hâve been of any beneflt to the public, but avers that for ten years prior to 
the alleged invention and discovery the public already had knowledge of slmi- 
lar apparatus, and, se far as the same is at ail practicable or useful, enjoyed 
the beneflt of such apparatus. 

The answer of the Gas Company then says that upou information and 
belief Barnum and Carpenter were not the original and first inventors or dis- 
coverers of the apparatus purporting to be covered by said ;letters patent, or 
of any material or substantiel parts thereof , and that the same, or niaterial 
or substantial parts thereof; had been doscribed and illustrated in printed 
publications and patents prior to the date of the snpposed invention of the 
said Carpenter and Barnum. It then cites such prior publications as follows: 

Lettei*» patent of the United States as follows: 

Rovt'làiid, No. 211,591. 1879. Common communication with a group of re- 
torts through a single standpipe. 

Fowler, No. 808,831. 1906. Common communication with horizontal groups 
of retorts through a single standpipe, 

Ta,ussig, No. 694,443. 1902. Cleaning apparatus for standpipes showing 
common communication with vertical groups of retorts. 

Wates, English, 5,513. 1880. Common communication with standpipe from 
groups of retorts, the standpipes being used as buck staves. 

Hanson, English, 8,880. 1885. Takes the gas down instead of up, and 
makes common communication of vertical groups of retorts in two adjoin- 
Ing benches into one pipe. '• 

Scobel, English, 421. 1858. Takes gas from a plurality of retorts by com- 
mon communication through standpipes to the take-off pipe. 

It dénies that Carpenter and Barnum were the true, original, or flrst in- 
ventors of any new or useful improvement in apparatus for generating gas, 
as alleged in the bill. It says that the letters patent sued upon are invalid 
for want of patentable invention, aud says that the , apparatus described in 
plaintifC's alleged letters patent is a mère aggregation of éléments and parts 
long knovfn and used in the ^rt for the period of flve years or more; that 
therè are not in plaintlff's alleged inventions and improvements any varia- 
tions from previous combinàtions which would not occur to a mechanic of 
ordinary sliill ; that the éléments, parts, and devices in plaintiff's apparatus 
perform precisely the same functions which are performed by thèse same 
éléments, parts, and deviceS în previous combinàtions, which had been knowu 
and patented for more than five years prloT to plaintiff's alleged invention 
and improvement. 

The answer then says that the défendant has lieretof ore erected and 
opërated, in connection with its gaS plant in Atlanta, Ga., apparatus on the 
plan described and set forth in letters patent No. 1,090,813, issued to R. C. 
Congdon, a défendant hereto, on March 14, "1914, on an application duly filed 
April 29, 1913; that the principal objects of said apparatus were and are to 
prevènt the accumulation of tar, pitch, aîid lamp-black inside the standpipe ; 
to scrub the gàs in the standpipe, and thus lessen the burden on the balance ofi 
the Works, to increase the capacity of the exhausters, condensers, and scrub- 
bers, to rapidly cool the gas inside the standpipe, to increase the candie power 
of the gas, to obviate the êxpense, annoyance, and wôrk of cleaning tlie 
standpiiie at fréquent interVals by manual or mechatticfil means, and to re- 
duce the flrst cost of the installation, while obtaining thè advantages above 
cited ; that the use of the a,pi)àratus in the form and comblnation specifled in 
I^laintift's letters patent wàs and is not essential to the objects stated, and 
when plaintifC notifled défendant of an alleged infringement by the use of 
one standpipe between two rows of retoits with common communication, dé- 
fendant provided for clianging the construction so as to use one standpipe to 
each vertical row of retorts. While défendant dénies the validity of plain^ 
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tifE's patent combination having for Its object the dispensing wlth a multipll- 
city of pipes leadlng from tbe retorts to the hydraulic mains, défendant avers 
tliat the use of apparatus constructed according to the spécifications of plain- 
tifC's letters patent to accomplish the object obtained uader the Oongdon ap- 
paratus is not as practical as to use a separate standpipe for each vertical row 
of retorts. Défendant dénies that the use of a single standpipe between two 
rows of retorts, whether in the same bench or in two benches, caused It to 
realize any profit in the opération of its plant. On the contrary, it caused an 
unnecessary expense in having to change the construction to a standpipe for 
each vertical row of retorts. 

The answer of the Gas Company then States that it erected the apparatus 
wlth one standpipe between two rows of retorts before plaintiff's letters 
patent were issued. After thelr issue and plaintiff's complaint, the construc- 
tion was changed as aforesald, and the company dénies ail intention of eon- 
tinuing the former construction, and dénies any and ail threats to do so. It 
dénies that it bas injured and damaged the plaintifî in any sum whatever, in 
manner and form alleged, or otherwlse. 

The answer of the défendant Oongdon is substantially the same as that 
of the Atlanta Gaslight Company, including the first 11 paragraphs, after 
which it proceeded to recount at some length and in considérable détail the 
conditions and circumstances leading up to and surrounding bis clalmed in- 
ventions, covered by letters patent Nos. 1,090,813, dated March 14, 1&14, and 
1,099,639, of June 9, 1914, and the érection of the plant of the Atlanta Gas- 
light Company, of which plaintilï complains. On motion of the plaintiff, how- 
ever, this answer of the défendant Oongdon was stricken from the twelfth 
to the twentieth paragraphs, inclusive. The twenty-first paragraph of said 
answer allèges that shortly after flllng his application for said letters patent, 
to wit, in May, 1913, he communicated with the plaintiff, calling attention to 
the fact that bis application was pending and that he expected to connect a 
plurality of retorts to a single standpipe, and that the ultimate object of his 
apparatus was to produce a pipe that would not stop up. The plaintiff re- 
plied, stating that it had installed at Worcester, Mass., a new style of stand- 
pipe wbleh did not stop up, and that tliey had pending in the Patent Office 
for several years application covering that style of standpipe. Thls letter 
was dated May 13th, and on May 15th défendant again wrote to plaintiff, 
and, receiving no reply, wrote again on June 7th, and in thèse letters asked 
for information with référence to the plant at Worcester, and submitted 
blueprlnt and description of his own device, and also a rougli sketch showing 
how eight retorts might hâve common communication with a standpipe. Tliis 
défendant also wrote to Washington for copies of any patents which might 
be on file covering standpipes, but his inquiry elicited no information, for 
the reason that the Patent Office at Washington glves ont no information of 
pending applications for patents ; that altbough the application of plaintiff 
had been pending since December 2, 1910, with an assignment in favor of 
plaintiff authorizing the issue of letters patent direct to it, and altbough the 
plaintiff was, during ail times referred to in said letters, fully advised of ail 
claims of letters patent subsequently issued, plaintiff failed and refused to 
advise défendant of any of the détails therefor, and did not procure the 
issuance of its letters patent untll the 24th day of the following March, in 
the year 1914. This défendant then dénies that he bas injured and damaged 
plaintiff in any sum whatever, in the manner and form as alleged or otherwlse. 

An amendment to the blU of complaint was flled on January 20, 191S, by 
consent of the défendants, alleging that on and prior to the 24th day of July, 
1913, Henry A. Carpenter and Dana D. Barnum were the original, first, and 
joint inventors of certain new and useful improvements in coal gas gênera ting 
apparatus, on which an application for letters patent was flled by the said 
Carpenter and Barnum on the 24th day of July, 1913, and whereupon such 
proceedlngs were had that on the 29th day of December, 1914, letters patent 
of the United States No. 1,122,683, were granted to the said Carpenter and 
Barnum, asslgnors to the Eiter-Conley Manufacturing Company for the said 
invention in conformity with the requirements of the statutes. A duly authen- 
ticated copy of said letters patent was presented and prayed to be taken as 
a part of the bill. Plaintiff then avers that the invention described and 
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claimed in letters patent No. 1,122,683 is of great value to it, anfl further 
avers on information and belief tliat the défendants hâve, since the date of 
said patent No. 1,122,683, and before the commencement of thls suit, and are 
still, wlthln the Northern district of Georgia and elsewhere in the United 
States, without Ucense or permission of plalntlff and in Infringement of said 
letters patent, making, using, and vending to others to be used, coal gas gen- 
erating apparatus embodying the invention claimed in said letters patent, to 
the plalntifE's great damage, and that the défendants hâve been duly notifled 
of said letters patent and of its infringement thereof in violation of the 
plaintlfC's rights thereunder. Plalntlff further avers on information and be- 
lief that défendants are prepared and ready to continue said infringement, 
and that unless restralned from doing so plaintlfC wlll suffer great and irrép- 
arable damages, and allèges that défendants bave derived and received and 
are still deriving and receivlng from said infringing acts great gains and 
profits. Tlie prayers of the original blll are then repeated. 

To this amendment a joint answer was flled by the défendants, denying, on 
information and belief, that the said Carpenter and Barnum were the flrst, 
original, and only inventors of certain new and useful improvements in coal 
gas generating apparatus, as alleged therein, and say that it is not true that 
the alleged invention was not known or used by others in this country before 
their invention and not patented or described in any printed publication in 
this or foreign countrles before their alleged invention thereof. Défendants 
admit the flljng of the application for patent and the granting of letters patent 
as alleged. Défendants admit the assignment of said letters patent to the 
complainant in this case as alleged, and answer that for lack of information 
they can neither admit nor deny the value of said alleged invention, but 
deny that they or either.of them hâve, before or slnce the date of letters 
patent No. 1,122,683, or before or slnce this suit was brought or said amend- 
ment flled, withln the Northern district of Georgia, or elsewhere withln the 
TJnited States, made, used, vended to others to use, or otherwise Infringed in 
any manner said letters patent No. 1,122,683, and deny that they hâve dam- 
aged the complainant in any manner, as the owners of said letters patent. 
Défendants aver that they had no notice of letters patent No. 1,122,683, or 
of any alleged infringement thereof, until this amendment was drafted and 
presented to theîrsollcltors in this case, on or about the Ist day of January, 
1915, but deny any and ail infringement of the alleged invention, and deny 
that the contlnuance of their présent opérations will in any manner damage 
complainant. 

Further answering, défendants allège that the apparatus, or material and 
substantial parts thereof, had been described and illustrated in printed pub- 
lications and patented prior to the date of the supposed intention of said Car- 
penter and Barnum, and cite spécifie instances of such prior publication as 
foUows: United States letters patent issued to T. P. Rowland, No. 211,591, 
dated January 21, 1879, showing a valve connection between a group of re- 
torts and a standpipe in gas manufacturing apparatus. United States letters 
patent issued to Richard O. Congdon, No. 1,090,813, dated March 17, 1914, 
showing a valve connection between a group of retorts and a standpipe in 
gas manufacturing apparatus. United States letters patent Issued to Richard 
C. Congdon, No. 1,099,639, dated ,Tune 9, 1914, showing a valve for establish- 
ing and disestablishing communication between a standpipe and a retort in 
gas producing apparatus. British letters patent of Wates, No. 5,513 in the 
year 1880, disclosing a valve connection between a retort and a standpipe. 
French patent No. 416,924, issued to Breuer et cie., August 18, 1910, which 
shows the combination covered under the claims of letters patent No. 1,122,683, 
in connection with the gas main instead of in combination with the retort. 

Défendants further say, upon Information and belief, that the letters patent 
No. 1,122,683, sued upon in said amendment, are invalid for want of patenta- 
ble invention, that the same is a mère aggregation of éléments and parts 
long known and used in the art for a perlod of flve years or more, that there 
are not in plaintiff's alleged invention any variation from previous combina- 
tions which would not occur to a mechanic of ordinary skill, and that the 
éléments, parts, and devices therein perform precisely the same functlons 
that were performed by the same éléments, parts, and devices in previous 
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combinations whicli had beeii known and patentée! prior to the alleged in- 
vention and improvement described in letters patent No. 1,122, fiSfî. Défend- 
ants say that tlie structure at the plant of the défendant Atlanta Gaslight 
Company, wliicli plaiutiff claims is an infringeuient of letters patent sued 
upon herein, is erected in accordance with the spécifications of letters patent 
Nos. 1,090,813, of March 17, 1014, and 1,009,639, of June 9, 1914, to Richard 
C. Congdon, and deny that said apparatus in any manner inf ringes the letters 
patent of plaintiff hère sued upon, even though plaintiff's letters patent 
should be held valld. Défendants also deny that they injured and damaged 
the plaintiff in any sum whatsoever, in manner and form alleged or other- 
wise. 

The answers of défendants were then amended by adding to the prior 
publications eited the folio wing: Letters patent of the United States, No. 
693,137, dated February 11, 1902, to C. W. Isbel, for apparatus for the manu- 
facture of illuminating gas ; and letters patent of the United States, No. 
440,456, dated November 11, 1890, to Allen & Harris, for apparatus for the 
manufacture of gas. 

A second amendment to the bill of complaint was flled, with consent of tlie 
défendant, on June 5, 1915, brlnging into the suit United States letters patent 
No. 1,140,113, granted to said Carpenter and Barnum on the 18th day of May, 
1915, application for which was originally filed July 24, 1913, and making 
practically the same allégations with référence thereto that were made in the 
flrst amendment with référence to letters patent No. 1,122,683. 

On June 18, 1916, the défendants flled a joint and several answer to this 
second amendment, making practically the same answers as with référence to 
the first amendment, except that they say, for want of sufiicient information, 
they eau neither admit nor deny that said Carpenter and Barnum were the 
original, first, and joint inventors of the alleged improvement in the method 
of manufacturing gas, but allège that the material and substantial éléments 
of said alleged patent had been described and illustrated in prior patents, that 
the letters patent are invalid for want of ])atentable invention, and that 
the manner of manufacturing gas as described in letters patent No. 1,140,113 
is a niere aggregation of methods long known and used in the art of manu- 
facturing gas, for a period of flve years or more. 

F. T. Chambers, of Philadelphia, Pa., and Candler, Thomson & 
Hirsch, of Atlanta, Ga., for plaintiff. 

A. B. Stoughton, of Philadelphia, Pa., and Smith, Hammond & 
Smith, of Atlanta, Ga., for défendants. 

NEWMAN, District Judge (after stating the facts as above). The 
order in which thèse patents were brought into this suit is shown in 
the above statement of the pleadings. The patent on which the suit 
was originally brought, No. 1,091,111, callecl the "standpipe patent," 
was granted to Carpenter and Barnum on March 24, 1914. The first 
amendment sets up patent granted to Carpenter and Barnum on the 
29th day of December, 1914, called the "valve patent," or "latéral 
patent" ; and the second amendment sets up a patent granted to Car- 
penter and Barnum on May 18, 1915, No. 1,140,113, which has been 
called, in this litigation, the "method patent," and sometimes the "pro- 
cess patent." 

[1] In order to understand this last patent it has been necessary to 
examine with care the proceedings in the Patent Office with référence 
to the granting of this particular patent, and that has been made pos- 
sible by the introduction in évidence of the file wrapper in the case. 
This patent was applied for, in différent ways, four times before it 
was granted. From an examination of the différent applications, and 
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the daims attached to each application, it appears that three times the 
daims made were rejected by the Commissioner of the Patent Of- 
fice. The daims of the patent as finally granted are as follows : 

"1. In the manufacture of coal gas, the method herein described of re- 
ducing standpipe stoppage, consistlng in discharglng gas from a phirality of 
generating retorts directly into a vertical path formed by a standpipe and 
common to ail of said retorts, and timlng the charging with coal of each retort 
relatively to the charging of ail the other retorts to malntain the tempéra- 
ture of said vertical path substantlally uniform. 

"2. In the manufacture of coal gas, the method herein described of re- 
duclng standpipe stoppage, consistlng in discharglng gas simultaneously 
from a plurality of generating retorts directly and through relatively short 
latéral paths into a vertical path, said vertical path being formed by a stand- 
pipe and common to ail the retorts, and timing the charging vylth coal of each 
retort relatively to the charging of ail the other retorts to malntain the 
température of said vertical path substantlally uniform. 

"3. In the manufacture of coal gas, the method herein described of reduelng 
standpipe stoppage, consistlng in discharglng gas from a plurality of generat- 
ing retorts directly and in latéral direction into a vertical path formed by a 
standpipe a,nd wlth the gas entering said path at différent élévations, and 
timing the charging of each retort with coal relatively to the charging of 
every other retort to malntain the température of said vertical path sub- 
stantlally uniform. 

"4. In the manufacture of coal gas, the method herein described of re- 
ducing standpipe stoppage, consistlng in charging a group of retorts vyith 
coal at différent times and thereby creatlng overlapping carbonization peri- 
ods, the time of charging each retort of the group being remote from the 
time of charging the retorts nearest thereto and thereby minimizlng varia- 
tion in température of the retorts and of the gaseous output thereof, malntain- 
ing direct communication betweeii each retort during its carbonization 
period and a vertical path with said path formed by a standpipe common to ail 
the retorts, and timing the charging of each retort relatively to the charging 
of ail the other retorts to malntain the température of said path substantlally 
uniform. 

"5. In the manufacture of coal gas, the method herein described which 
conslsts in charging in séquence a plurality of gas generating retorts vcith 
coal and retaining the charges witliln the retorts for correspondlng periods of 
time and. thereby maintaining overlapping carbonization periodB of corre- 
spondlng duration for ail the retorts, discharglng the gas from ail the retorts 
(llreetly into a vertical path wlth said path inclosed by a standpipe and com- 
mon to ail the retorts, and timing the charging of each retort relatively to 
charging of ail the other retorts to malntain the composite gaseous stream 
within said vertical path substantlally uniform in quality, température and 
volume. 

"6. In the manufacture of coal gas, the method herein described, consist- 
lng in discharglng gas simultaneously from a plurality of generating retorts 
directly into a vertical path formed by a staudplpe, said path conunon to 
ail the retorts and proportloned relatively to the latter to forestall back 
pressure in any retort, and timing the charging wlth coal of each retort rela- 
tively to the charging of ail the other retorts to malntain a gaseous stream 
within said path of substantlally uniform volume." 

The daims that were rejected the last time by the Commissioner 
of the Patent Office, and which were succeeeded by the daims of the 
patent as issued, given above, were as follows : 

"1. In the manufacture of gas, the method herein described which conslsts 
in heating a plurality of retorts to coal carbonizlng température, charging the 
retorts with coal lu such séquence as to produce carbonization periods difler- 
ing one from another as to time of commencement, and separately deliverlng 
the gas from the retorts to a vertical standjnpe during the respective car- 
bonization periods, the sequentlal charging of the apparatus producing in- 
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dividual deliveries diflfering as to earbonlzation stages with each delivery of 
substantially uniform stages. 

"2. In tlie manufacture of coal gas, the method herein described which con- 
sists In heatlng a plurality of retorts to coal carbonizing température, charg- 
ing the retorts with coal in such séquence as to produce carbonization période 
differing one from anotlier as to tlme of commencement, and separately de- 
livering the gas from the retorts to a vertical standpipe during the respective 
carbonization periods, the individual deliveries being in substantially uniform 
stages, the sequential charging producing a deflnite rela.tionship between the 
gas delivery of différent retorts. 

"3. In the maimfaeture of coal gas, the method herein described which con- 
sists in heating a plurality of retorts to coal carbonizing température, charg- 
ing the retorts with coal in such séquence as to produce carbonization periods 
dlft'ering one from another as to time of commencement, separately delivering 
the gas from the retorts to a vertical standpipe during the respective carboni- 
zation periods, the charging of the retorts in séquence and the delivery of 
the gas to the standpipe in stages differing from each other as to température, 
quallty, and volume producing, tlirough the résultant action of thèse différ- 
ences, a diffusion of the deliveries within the standpipe with the outflow of 
gas from the standpipe substantially uniform in quallty, température, and 
volume. 

"4. In the manufacture of coal gas, the method herein described which con- 
sists in heatlng a plurality of retorts to coal carbonization température, 
charging the retorts with coal in such an isolation-séquence as to produce 
carbonization periods differing one from another as to tlme of commencement, 
separately delivering the gas from the retorts to a vertical standpipe during 
the respective carbonisiation periods, the charging of the retorts in séquence 
and the delivery of the gas to the standpipe in stages differing from each other 
as to température, quallty, and volume producing, through the résultant ac- 
tion of thèse différences, a diffusion of the deliveries within the standpipe 
with the outflow of gas from the standpipe substantially uniform in quality, 
température, and volume. 

"5. In the manufacture of coal gas, the method herein descril)ed which 
consists in heating a plurality of retorts to coal carbonizing température, 
charging the retorts with coal in such séquence as to produce carbonization 
periods differing one from another as to time of commencement, separately 
delivering the gas from the retorts to a vertical standpipe during the respec- 
tive carbonization periods, the several deliveries belng above the standpipe 
lovver end, and charging of the retorts in séquence and the delivery of the 
gas to the standpipe in stages differing from eacli other as to température, 
quallty, and volume producing, through the résultant action of thèse différ- 
ences, a diffusion of the deliveries within the standpipe with the outflow of 
gas from the standpipe substantially uniform in quallty, température, and 
volume. 

"0. In the manufacture of coal gas, the method herein described wliich 
consists in heating a plurality of retorts to a coal carbonizing température, 
charging tlie retorts with coal In such séquence as to produce carbonization 
periods differing one from another as to tlme of commencement, separately 
delivering the gas from the retorts to a vertical standpipe during the re- 
spective carbonization periods, the several deliveries belng above tlie stand- 
pipe lower end and differing as to élévation, the charging of the retorts in sé- 
quence, and the delivery of tlie gas to the standijipe in stages differing from 
each other as to température, quallty, and volume producing, through the ré- 
sultant action of tliese différences, a diffusion of the deliveries within the 
standpipe with the outflow of gas from the standpipe substantially uniform in 
quality, température, and volume. 

In rejecting thèse claims, the Commissioner of Patents quotes the 
opinion of the examiner in charge of the application as follows : 

"This application has been reconsidered in view of the amendment filed 
December 29, 1914. The claims presented by the above amendment are held 
not to patentably distinguish from the références of record, and are according- 
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ly rejected. The fact that the applicant dellvers his gas to a vertical stand- 
plpe is immaterial to the process. In this respect the claims are objected to 
in form for the reason that they confuse process and apparatus. So far as 
regards the opération of the process, the gas could just as well be delivered 
to a horizontal main as to a vertical main or standpipe. To dellver the gas 
to a common vertical standpipe is not new with the présent appllcauts. 
This is sliown old in the patents of record as far baclc as 1858. Tliis idea is 
also common, as shown in the British patent 8,880 of 1885, also of, record, 
and will also be seen la British patent 5,513 of 1880, of v?hlch patent the ap- 
plicants are vvell acqualnted. In connection with the process whlch consists 
in heating a plurality of retorts to coal carbonizing température, charglng 
the retorts with coal In such séquence as to produce carbonizlng periods 
dififerlng one from another as to time of commencement, and separately 
delivering the gas from the retorts to a main durlng the respective carbonlza- 
tlon periods, the sequential charglng of the apparatus or retorts producing 
Indivldual dellverles differlng as to carbonizatlon stage with each delivery 
of substantially unlform séquence, has been shown old in the patent to Slade, 
reissue, 8,422. To combine with the structure shown in this patent the well- 
linown vertical standpipe, shown in the patents of record, would not amount 
to a. patentable invention. Attention must be particularly called to the 
patent to Slade and the matter on page 1, Une 7, to the end of the paragrapli 
3, column 1. Furthermore, to liighly heat the retorts before charglng the 
same with fuel is common in tlie art of mailing gas from coal. This is ac- 
complished by the patent to Slade, and can be shown, by the examiner, in 
other patents, if the applicant so desires. It Is not seen that there is anything 
patentable in the case. If the applicant so desires, this action may be con- 
sidered final." 

This opinion o£ the Commissioner certainly disposes o£ ail of the 
claims which were then made, and apparently upon excellent grounds. 
In the Slade patent, referred to by the Commissioner, the method of 
charglng, shown in the patent, is as f oUows : 

"By the usual method of manufacturlng lUuminating or coal gas, the re- 
torts are set three, flve, or more in one bench, ail heated by one flre, and are 
usually charged ail, or nearly ail, at one time, thus reduclng the température 
to such a degree at the most important time, when the coal is throwing oiï 
the gas the fastest, that the gas is not permanent, but most of it condensed to 
tar and water, in the hydraulic main or condensors, owlng to its being gener- 
ated at too low a température. Now niy object is to prevent loss of heat at 
this time in using the ordinary bench or benches or retorts ; and this I efCect 
by charglng only one or two retorts at a time (preferably the former), select- 
Ing for the purpose such retort or retorts as are at a distance as fa,r as 
possible from those last charged, so that the retorts that hâve had time to 
regain their heat will act as heat réservoirs and impart or glve ofE their sur- 
plus heat to the new charge, thus preventing, in the newly charged retort 
or retorts, the excessive lowering of température, to which, under the method 
of charglng hitherto employed, they hâve been subjected at the time they 
are doing the most woriî." 

It would therefore appear that the Commissioner's conclusion as 
to the nonpatentability of this method, as shown in the claims then in 
question, is clearly correct. The method patent later granted to 
Carpenter and Barnum must therefore be confined to so much there- 
of as is added in the claims after the action of the Patent Office as 
stated. 

The applicant proposed in thèse last set of claims two things : One 
was to "reduce standpipe" stoppage, and the other was to "forestall 
any back pressure in any retort." As to this method of introducing 
gas into a standpipe from overlapping charges, at differing stages of 
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carbonization of the coal, and of thus commingling the gases given off 
by the coal at differing stages of carbonization, it is pretty clear that 
it is not infringed by Congdon or the Atlanta Gaslight Company. If 
anything was demonstrated in this case by the évidence, it was the fact 
that this commingling of the gases at differing stages would not, of 
itself, prevent accumulations in the standpipe. A pièce of pipe from 
the Atlanta gas works was brought into court during the trial, in 
which the water, which flows down the standpipe for the purpose of 
preventing accumulations in the pipe, in the method used by Congdon 
and the Atlanta Gaslight Company, was stopped for a period of 27 
hours during the normal opération of the plant. The stoppage in this 
standpipe and the accumulation there during this period was so clear 
and manifest that, when taken in connection with the évidence with 
référence thereto, it must hâve convinced any one and every one who 
saw it that without the use of this water the stoppage would to a large 
extent occur. 

The standpipe brought into court was smaller, it is true, than the 
standpipe which was offered in évidence by the plaintiff as one of its 
standpipes; but, notwithstanding this, the accumulations were such as 
to show that, without the use of water, this stoppage in the standpipe 
will occur, and must of necessity be removed by other means than 
the mère overlapping charges and the commingling of the gases at 
the differing stages of carbonization. It is true that, in the évidence 
for the plaintiff by Dr. Lessing and Mr. Nims, and by the charts in- 
troduced by Mr. Nims, it is shown that the averaging of the tempéra- 
ture by this overlapping of charges does resuit in a réduction of the 
stoppage in the standpipe, and it might be conceded does very consid- 
erably reduce it. 

I also understand, from the déposition of Mr. Barnum, that con- 
sidérable weight seems to be attached to the fact that the plan they 
devised for overcoming standpipe stoppage included the provision of 
a large standpipe. In Mr. Barnum's déposition, in speaking of a con- 
versation between Carpenter and himself , he says : 

"We also dlscussed ail of the otlier designs and methods of construction, 
and ail the things that other operators had done in order to get rid of the 
stoppages. During one of thèse conférences we developed the idea of having a 
large vertical pipe connected by means of short conduits or passageways with. 
a vertical row of retorts. It was plainly apparent that with this construction 
we could hâve larger gas way and more nniform condition iu the standpipes, 
that the short connection between the retort and the standpipe could be 
easily cleaned from the opening of the retort lid, if any deposit should take 
place, that the large pipe would give more uniform conditions as to tempéra- 
ture, flow of gas, and of the condition of the deposit in the pipe, and that, If 
there was any deposit in the pipe it would be easily taken care of and would 
naturally roll down the pipe to a réceptacle at the bottom." 

I do not understand from the patent that the size of the standpipe 
bas anything to do with the resuit to be obtained; but even if it be 
conceded that the enlargement of the standpipe was a part of the Car- 
penter and Barnum method, and even if it be further conceded that 
the size of the standpipe and the commingling of the gases produce, 
together, greater results in the prévention of stoppage than I hâve 
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indicated above, still it is perfectly clear from ail of the évidence, and 
from the opposing patents in évidence, that the Congdon method of 
preventing stoppage is entirely différent from anything that could 
be used by Carpenter and Barnum under their method patent. 

The contention by counsel for plaintiff, that the stoppage in the sec- 
tion of standpipe produced by défendant in court was due to the pro- 
jection into the standpipe of the latéral passage and valve as used 
in defendant's construction, is, to my mind, wholly without merit. 
The whole facts of the case, as shown by the évidence, are, I think, 
contrary to this contention. 

The défendant Congdon bas a patent, issued to him on March 17, 
1914, upon an application filed April 29, 1913, which has been called 
in this litigation the "scrubber" patent, covering the use of water flow- 
ing dovvn the standpipe, which adds, of course, to the strength of his 
défense in respect to the use of the overlapping periods of carboniza- 
tion to prevent or reduce this stoppage in the standpipe. 

The prévention or forestalling of back pressure in any retort, claim- 
ed to be one of the things accomplished by plaintiff's method patent, 
as set out in the sixth claim of the patent, seems to me to be entirely 
without merit. Not very much was said, in the argument, about this 
claim of the patent, and very little is shown in the proof. The argu- 
ment by counsel for plaintiff refers to an exhaust fan as a remedy for 
this "back pressure," or as an alternative the valve covered by one of 
the patents in suit. The exhaust fan, while referred to in the argu- 
ment, cannot possibly be considered as any part of the patent method, 
as it is nowhere set out or referred to in the clairas or spécifications. 
As I understand the matter, however, the chief contention is that 
the commingling of thèse gases in the standpipe at différent stages 
of carbonization of the coal reduces the température and renders it 
more uniform, and thereby prevents the température from becoming 
such as to cause back pressure through the latéral and the mouthpiece. 
It cannot be that the défendant has infringed this, because he does 
not prétend to reduce the température, or to render it uniform by 
the use of this method of overlapping charges and the conséquent com- 
mingling of the gases at differing stages, but by the use of water, as 
heretofore stated, running down the sides of the standpipe. Unless 
the défendants are infringing upon the main purpose of this method 
patent, that is, to prevent stoppage in the standpipe, it can hardly be 
that they are infringing the sixth claim, in référence to preventing 
back pressure. 

In addition to ail that has been said above, it seems to me that plain- 
tiff's method patent is but the resuit of a combination of old éléments, 
well known in the art long prior to the time Carpenter and Barnum 
attempted to utilize them in this method patent. At least, ail that is 
now in it would seem to me, independently of the Patent Office, except 
possibly the overlapping charges (and that was clearly rejected as not 
patentable by the Patent Office), to be the method of commingling the 
gases in the standpipe, and that only to prevent the standpipe stop- 
page. 
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It would be interesting to me, and would greatly strengthen what I 
hâve said in référence to this method patent of the plaintiff's, to discuss 
somewhat, and perhaps at some length, the testimony of Richard C. 
Congdon, as given before the court, Mr. P. D. Dashiell, as given in 
his déposition taken in Philadelphia and his testimony before the 
court, and other witnesses for the défendants. They seem to me, by 
their testimony, to make as near a démonstration as it is possible to 
make of the marked différence of the metliod used by Congdon and 
the Atlanta gas works f rom that of the plaintiff, and to show that the 
method of the plaintiff's patent is in no way infringed by what the 
défendants are doing. But I do not wish to take more time than I 
hâve, or to extend this opinion by any further discussion of the mat- 
ter, even though it might add considerably to what I hâve said in réf- 
érence to the conclusion I hâve reached. 

There must be a decree against the plaintiff and in favor of the de- 
fendants as to this patent. 

[2] Now, the other two patents are mechanical devices relating to 
physical features of the apparatus, or, as counsel for plaintiff says, 
the apparatus which is essential to the carrying out of the novel pur- 
pose of the method patent. Takine them in the inverse order, as I 
am doing, the next patent would be No. 1,122,683, called the latéral 
or valve patent. There are hve claims as to this patent, but counsel 
for plaintiff say they rely only upon the fifth claim, because it em- 
braces everything contained in either or ail of the others, as I under- 
stand it. This fifth claim is as follows : i 

"Tlie combination of a bench having a séries of retorts therein arrangea 
liorizontally at différent élévations, montlipieees — one for eaeh retort — pro- 
jectlng from tlie bencli, eacli mouthpiece having a door-closed opening, stand- 
plpe loeated at the exterlor of the bench, a séries of laterally extending con- 
duits, one for each mouthpiece, each conduit open at one end to its mouthpiece 
at a point adjacent the door-closed opeuing of the latter, the opposite ends 
of the conduits separately open to the standpipe, whereby the latter comprises 
an upright ofC-take conimon to the séries of retorts, and a valve for each con- 
duit loeated at the standpipe end thereof, whereby the entire length of the 
conduit Is accessible from its mouthpiece for cleaning when the valve Is 
closed." 

The main feature of this, as contended for by counsel, isthat the 
latéral passage from the mouthpiece to the standpipe has a valve which 
closes it in such a way as to allow the ready and satisfactory clean- 
ing of this latéral passage. It seems that there is a deposit which 
accumulâtes as the passage of gas through this latéral passage pro- 
ceeds, which requires to be cleaned out, and the main argument hère 
has been that the ease with which it can be cleaned and the ready 
access to its entire length are the material features of the patent aiid 
of the invention. The difificulty about that is that it is perfectly 
clear that the valve between the retorts and the standpipe is certainly 
an old feature in the art. 

The défendants set up, in answer to this first amendment to the 
bill, which sets up this patent No. 1,122,683; United States letters 
patent issued to T. P. Rowland January 1, 1879, No. 211,591, show- 
ing a valve connection between a group of retorts and a standpipe 



908 234 FEDERAL REPORTER 

in a gas manufacturing apparatus ; United States letters patent No. 
1,090,813, issued to Richard C. Congdon on March 17, 1914; United 
States letters patent No. 1,099,639, issued to Richard C. Congdon 
June 9, 1914, showing a valve for the establishment and disestablish- 
ment of connection between a standpipe and a retort in a gas pro- 
ducing apparatus; British patent to Wates No. 5,513, issued in 1880, 
disclosing a valve connection between a retort and a standpipe; and 
FVench patent No. 416,924, issued to Breuer et cie., August 18, 1910, 
which, it is claimed, shows the combination covered by the claims of 
letters patent No. 1,122,683, in connection with the gas main instead 
of in combination with the retort. 

I do not think the défendants are infringing this device of the plain- 
tiff's, even conceding it to be novel and a patentable invention. The 
défendants use a valve which falls back into the standpipe, when the 
latéral passage is open and the valve is not in use. The valve, when 
closed, does shut off the latéral from the standpipe, but does it in a 
différent way and comes into the latéral differently from that of the 
plaintiff. 

[3] The Congdon valve patent was applied for March 14, 1914, 
and was granted June 9, 1914. The plaintiff's valve patent was ap- 
plied for originally on July 24, 1913, and was divided, and the appli- 
cation on which the patent was granted was filed September 17, 1914, 
and the patent granted on December 29, 1914. It is therefore évident 
that plaintiflf's application for its valve or latéral patent was pend- 
ing in the Patent Office at the time that Congdon's application was 
filed and at the time his patent was granted, so that the Patent Office 
must hâve considered that the différence between the two devices was 
so manifest that it was justified in granting the Congdon patent not- 
withstanding the pendency of the Carpenter and Barnum application. 
On this point the Suprême Court, in Boyd v. Janesville Hay Tool 
Co., 158 U. S. 260, 261, 15 Sup. Ct. 837 (39 L. Ed. 973) in the opinion 
by Mr. Justice Shiras, says this : 

"As botti applications were pending in the Patent Office at the same time, 
and as the respective letters were granted, it is obvions that it must hâve 
been the judgment of the officiais that there was no occasion for au interfér- 
ence, and that there were features which dlstinguished one invention from 
the other. In Pavement Co. v. City of Blizabeth,,4 Rsh. 189 [Fed. Cas. No. 
.312], Mr. Justice Strong said: 'ïhe grant of the letters patent was virtually 
a décision of the Patent Office that there is a substantial dilïerence between 
tlie inventions. It raises the presumption that, according to the claims of 
the latter patentées, this invention is not an infringement of the earlier 
patent.' It would also seem to be évident that as the purpose of the Invention 
was the same, and as the principal parts of the respective machines described 
were substantially similar, it was also the judgment of the office that the 
distinguishlng features were to be fonnd in some of the smaller, and perhaps 
less important, devices described and claimed. Burns v. Meyer, 100 U. S. 
671 [25 h. Ed. 738]." 

It is true that some of the old patents showing valves, cited and 
discussed above, seem to hâve been for use in the manufacture of 
water gas ; but I do not think that should prevent their considération 
as prior, and as showing the similarity of the old arrangements to the 
one patented by Carpenter and Barnum. 
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[4] In référence to the patent set up in the original bill, No. 1,- 
091,111, granted to Carpenter and Barnum on the 24th day of March, 
1914, this is also one of the mechanical patents which, it is claimed, 
was devised to carry out the method patent of the plaintiff. The 
daims are brief , and are as follows : 

"1. In an apparatus for generating gas, the combination witti two rows of 
superposed parallel retorts, of a standplpe located between tlie two rows of 
retorts and between the vertical planes passing through the longitudinal 
axes of the retorts in each row and in common communication with the re- 
torts of the two rows, and a takeofC pipe in communication with the standpipe. 

"2. In an apparatus for generating gas, the combination with two gas 
benclies arrangea side by side, a retort in each bench, said retorts extending 
baclî from a common face of the generator, a standpipe located between the 
vertical planes passing through the longitudinal axis of eacli of the said re- 
torts, and means Connecting the standpipe with the retort of each bench." 

It is granted apparently, as will be seen from the daims, for two 
vertical revins of retorts, one on either side of a standpipe, and both 
emptying into the same standpipe. It is expressed somewhat differ- 
ently in the technical language of the patent daims; but that is what 
it is substantially for. 

In answer to plaintifï's bill, which sets up this patent and daims 
its infringement, the défendants set up the United States patent to 
Rowland, No. 211,591, issued in 1879, as showing common communi- 
cation with a group of retorts through a single standpipe; United 
States patent to Fowler, No. 808,831, issued in 1906, as showing com- 
mon communication with horizontal groups of retorts through a single 
standpipe; United States patent to Taussig, No. 694,443, issued in 
1902, cleaning apparatus for standpipes showing common connection 
with vertical groups of retorts; Wates, EngUsh patent. No. 5,513, 
issued in 1880, showing common communication with standpipe from 
group of retorts, the standpipes being used as buck staves; Hanson, 
English patent. No. 8,880, of 1885, which takes the gas down instead 
of up, and makes common communication of vertical groups of re- 
torts in two adjoining benches into one pipe; Scoble, English patent. 
No. 421, of 1858, which takes gas from a plurality of retorts by com- 
mon communication through standpipes to the take-off pipe. 

There were a number of daims in this patent as originally presented 
to the Patent Office, and there were, apparently, a number of rejec- 
tions of the daims, until finally the patent was allowed with the daims 
which hâve been stated above. This patent, to me, is of very doubt- 
ful validity. It seems to me to be thoroughly anticipated by former 
patents. Take the Rowland patent, United States letters patent No. 
211,591, issued in 1879; the second daim of that patent is this: 

"In a bench of flxing retorts, consisting of two or more séries of retorts, the 
combination, with each séries, of a common supply pipe, Connecting it to a 
main supply pipe at one end, and a dellvery pipe, Connecting it to a main de- 
livery pipe at the other end, each retort being provided with a valve at both 
its supply and dellvery énds, and each delivery and each supply pipe con- 
nected with each séries being provided with a separate valve, by means of 
which said séries may be eut ofl: from ail other séries, substantially as 
described." 
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The important thing is the emptying of a séries of retorts into a 
common standpipe. As to this there seems to be no question about 
the prior art, and that this was well . understood and used in the art 
of gas makingior many years before the présent patent was allowed. 

In the Hanson EngHsh patent take this in the spécifications : 

"Fig. 5 is a cross-section of two, lienelies of retorts placed a sufflcient dis- 
tance a.part to enable tlie lij'draullc main descensio]i pipes and anti-dlp valve 
to be flxed betvveen tliem ; in tliis case tlie anti-dlp valve D connects each 
two opposite descension pipes, and is placed between tbem as sliown. One 
liydraulic main does for two beuches of retorts, iustead of two required un- 
der the présent System." 

This is quite ditïerent, it is true, f rom the Carpenter " and Barnum 
patent; but it shows exactly the same idea as to the emptying of a 
number of retorts into a common standpipe. Now, to liave two verti- 
cal rows of retorts emptying into a common standpipe, as Carpenter 
and Barnum do, appears to me to be a mère duplication of what was 
well understood before, and not anything novel or patentable. Dr. 
Rudolph Lessing, of England, a distinguished expert in the manufac- 
ture of gas, and in his knowledge and expérience with gas apparatus, 
testified as a witness for the plaintiiï in the présent case, as follows, 
on cross-examination : 

"Q. Turning, tlien, to the other patent — No. 1,091,111 — in your opinion 
could a structure in wliicli but oiie row of retorts connected to a common 
standpipe laterally be the thing descrlbed and claimed in that patent, or do 
.you cousider that that patent is addressed to a case where there are two 
rows? A. It speciflcally mentions two rows in the clalm. Q. Yes, sir. Se it 
would be your opinion tliat, where there are not two rows connected to one 
standpipe, there would not be the structure that those claims présent? A. 
I thiuk this is quite clear from tlie claims of this patent. Q. Won't you please 
state what différence there is, except perhaps in degree, whether there be 
a row conuected to but one side of the standpipe, or there be two rows con- 
nected one on each side of tlie standpipe? A. Would you mind explaining 
more clearly? I don't quite understand the question. Q. Yes, sir; I wiU 
be glad to. What différence in resuit, in your opinion, would take place 
whether the structure has one row of retorts connected in common to a 
standpipe, as in this patent, or whether there be two rows connected to a 
standpipe, so as to discliarge in common? A. The différence would be largely 
one of degreè ; that is to say, a hùmber of retorts discharglng into one stand- 
pipe would alïect the degree of etliciency of the whole combination. Q. It 
would affect the degree rather thah the character of the resuit, would it not? 
A. Except inasmuch as the construction of the whole gas bench is involved, 
because obviously, where one standpipe cfin be disposed between two benches 
constructural possihilities arise which are hot possible in a case where only 
one vertical row of retorts diseharge into .each standpipe, where you want 
an extra pipe or where you would hâve an extra pipe necessary for each 
vertical row of retorts. Q. But so far as the opération of making gas goes, 
the différence, if any, in the resuit is one of degree rather than kindî A, 
Quite so." 

My view of the matter is this : That, just in line with what has been 
qtioted above from Dr. Lessing, there would seem to be nothing novel 
and nothing patentable, where it was well understood that a séries of 
retorts could be emptied into a common standpipe, to make two verti- 
cal rows of retorts empty into a common standpipe instead of one. 
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This seems to me to involve a mère mechanical arrangement, and 
could hardly be considered the exercise of inventive genius, such as 
would be required to make it patentable. 

It is denied hère, as I understand it, that either Congdon or the 
Atlanta Gaslight Company is now using this arrangement of a row of 
retorts on each side entering into a common standpipe. Instead they 
hâve only one row of retorts on one side of the standpipe at the front 
or charging end of the retorts, and then a standpipe for another row 
on the discharging end of the retorts, Avhich they at one time had 
connected with the standpipe on the charging end. In other words, 
as I understand their position as stated by them, they are not using this 
plan now of having a vertical row of retorts on each side of a com- 
mon standpipe, and they do not désire to do so. But, whether this 
be true or not, to my mind the claims as to this -patent cannot be sus- 
tained, because, if it be a thing patentable at ail, it was very clearly 
anticipated as to one row of retorts, and I think, for the reasons I 
hâve stated, also anticipated as to two rows of retorts. 

There are a number of other patents pleaded hère, to which I do 
not care to refer more particularly — the Wates Enghsh patent, No. 
5,513 of 1880, which, it is claimed, anticipâtes the plaintifï's stand- 
pipe patent; and the Taussig patent. No. 787,061 of 1905, which 
claims an apparatus for the manufacture of coal gas the combination 
of a stack of retorts comprising a plurality of benches each contain- 
ing vertical rows or sets of non-communicating retorts having their 
mouthpieces in vertical alignment, showing the same character of con- 
struction claimed hère. 

In view, there fore, of the prior state of the art, there was nothing 
whatever new, certainly as to a single row of retorts emptying into a 
common standpipe, and the emptying of two vertical rows of retorts 
into a common standpipe seems to me to be a mère duplication of the 
former common usage of one row of vertical retorts emptying into a 
common standpipe. Consequently I do not regard this standpipe pat- 
ent. No. 1,091,111, as a patentable invention. 

Summing the whole matter up, it is this: 

Complainant's patent No. 1,140,113, the "method" patent, restricted 
and limited as it must be by its history in the Patent Office, is not 
înfringed by anything done by the défendants, who use a raethpd de- 
scribed in Congdon's patent No. 1,090,813, known as the "scrubber" 
patent, using water down the sides of the standpipe, thereby causing 
proper température in the standpipe and preventing accumulation. 

As to plaintiff's patent No. 1,122,683, the "valve" or "latéral" pat- 
ent, the valve used by the défendants is entirely dissimilar to that of 
the Carpenter and Barnum patent, and consequently there is no in- 
fringement. 

As to plaintifï's patent No. 1,091,111, the "standpipe" patent, the 
discharging of a vertical row of retorts into a common standpipe was 
so well known before this patent was granted, and the discharging of 
two vertical rows of retorts into a common standpipe' being a mère 
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duplication of what was well known and understood in the prior art, 
the claims of this patent cannot be sustained. 

The resuit is that there must be a decree in favor of the défendants, 
and dismissing the plaintiff's bill. 



MEOCANO, Limited, v. WAGNER et al. 

(District Court, S. D. Ohlo, W. D. June 12, 1916.) 

No. 2'J. 

1. Trade-Mabks and Tbade-Names <®=>75— Unfaiiî Compétition— Déception 

— Necessity. 

Where défendant dressed liis goods to resemble tliose. of complainant, and 
in every way attempted to palm tliem otï as complalnant's, évidence that 
customers were deceived and purehased défendant'» goods as those of com- 
plaiuant is unnecessary to establlsh unfair compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 86; Dec. Dlg. ©=75.] 

2. Trade-Marks and ïbade-Names ®=70(1) — Unfaib Compétition— What 

constitutes. 

Oouiplalnant and its predecessor orlglnated a meclianical building toy 
for clilldren. The toy was extenslvely advertlsed and sold in distinctive 
boxe.s, whleh were accompanled. by mauuals showing how the varions 
parts conld be couiblned to form niany interestlug and Instructive appli- 
ances, sueh as bridges, and the like. The outflts were interchangeable, 
and consisted of various numbers of parts to whlch additions mlght be 
made. Défendant prepared a mechnnical toy along e.xactly the same Unes, 
selling it under a différent nanie, but under the saine dress as that of 
complMiuant's and copying its manual. Ileld, that In view of the fact that 
défendant sold Its toy for a less priée and attempted to pahn olï its goods 
for those of com])lainant, it was gullty of unfair competitJon. 

[Ed. Note. — Eor other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § SI ; Dec. Dig. «=70(1).] 

3. Trade-Marks and Trade-Names cgxsGS— Unfaib Compétition— What Con- 

STITUTES. 

Wliere eomplainant established a business System peculiarly its own, 
défendant is gullty of unfair compétition in attemptlng to approprlate 
such business System and substitute its goods for those of eomplainant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 79 ; Dec. Dig. ®=568.] 

4. Copyrights (®=>5— Matter Whicii may Êe Copyrigiited. 

While only those wrltlngs and diseoverles which are the resuit of Intel- 
lectual labor may be eopyrighted, a manual, Instructlng how to use a 
mecbanlcal toy prepared for children, which was more than a mère ad- 
vertlsement, being a guide to the coinbinations which children miglit form 
wlth the toy, and exiilalning many prlnciples of mechauics, may be eopy- 
righted. 

[l'îd. Note.— For other cases, see Copyrights, Cent. Dig. §f 3, 13 ; Dec. 
Dlg. <®==>5.] 

5. Copyrights «©=83 — Infringement — Intention. 

While intention to Infringe is Imniaterial, if infringement of the copy- 
right otherwlse appears, yet an intention to infringe may be considered 
in determinlng whetber there was an actual infringement. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 74-76; Dec. 
Dig. <S=»S3.] 

©saFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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e. CoPTEiQHTS €=S556— Infbiwgement— Pabaphbasino. 

The meie paraphrasing of a copyrighted work constitutes an Infringe- 
naent. 
[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. { 52; Dec. Dlg. 

<S=>56.] 

7. Copyrights ®=57— Infbinq«;ment— What Constitutes. 

ïo appropriate a substantial portion of a copyrighted work whieb dl- 
minlslies the value thereof constitutes an Infringement. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dlg. §$ 53, 60; Dec. 
Dlg. <g=>57.] 

8. CoPTBiGHTS is=»26 — Application — Blanks. 

Where the duly authorlzed agent of the owner who made an affldavlt 
for a copyright falled to strlke from the prlnted form alternatire state- 
ments of fact applicable to the particular capacity of the affiant, but it 
appeared that no fraud or injury was Intended to the govemment, an In- 
fringement of the copyright granted cannot be defended on sueh ground. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 24 ; Dec. Dig. 
<g=»26.] 

9. Copyrights <S=»2e— Validity— Affidavit. 

That the agent of the foreign owner who flled an affldavlt for a copy- 
right did net actually see the printing of the copyrighted work in the 
United States will not Invalidate the copyright, where he engaged a print- 
er to do the work. 

[Ed. Note. — ^For other cases, see Copyrights, Cent Dlg. f 24 ; Dec. Dig. 
<Ê=26.] 

10. Copyrights ®=>40 — Validitt— Abandonment. 

Where complalnant copyrighted a manual for use In connection with 
the sale of Its meehanlcal toys, the fact that it copyrighted a manual is- 
sued in 1912 was not an abandonment of the 1911 manual ; the latter one 
being a new work. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 35 ; Dec. Dig. 
<S=>40.] 

11. Copyrights <S=>18— Validitt— Disposal op Books PuBLisiiEn in Foreign 

COUNTRY. 

Complalnant, an EngUsh company, sold meehanlcal toys, and éditions of 
a manual, copyrighted In the United States, were prlnted in England and 
accorapanled the outflts sold in the United States. Copyright Act March 
4, 1909, e. 320, §§ 15, 31, 32, 35 Stat. 1078, 1082, 1083 (Comp. St. 1913, §§ 
9536, 9552, 9553), re^ectively, provide that works not produced for sale 
may be copyrighted ; that any book published abroad with authorizatiou 
of the author or copyright proprietor may be imported, but that works 
imported in violation of the act shall be destroyed. Held, that such im- 
portation and disposai of the EngUsh éditions did not invalidate the copy- 
right. 

[Ed. Note. — For other cases, see Copyrights, Dea Dig. <3=>18.] 

12. Copyrights iê=>32— Anticipation— What Constitutes. 

Complainant's copyrighted manual for use in connection with a meehanl- 
cal toy Is not Invalid because of a previous uneopyrighted work for use 
in connection with such toys, where the uneopyrighted work did not con- 
taln ail of the matter in the copyrighted book. 

[Ed. Note. — For other cases, see Copyrights, Cent Dlg. § 34 ; Dec. Dig. 
<@=»32.] 

13. Patents i©=»112(1) — Validity— Pbesumptions. 

A patent is prima facie valld. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 162; Dec. Dig. 
<g=>112(l).] 

^zsFor other cases see same topic & KBT-NIIMBER in ail Kejr-Numbered Dlgests & Indexes 
234 F.— 58 
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14. Patents <S=326(2) — Paténtatbilitt— Subject-Matteb of Patent. 

A rëctangiilar plate and a so-càlled' sëctor for Use in connection with a 
meehaiiical building toy, eouslsting of many strips with slotted holes, 
,;: wMch could be used to form many iiigenlous déviées, and thus educate 
tbe young In prlnciples of nieehanies, are, where not anticipated, the sub- 
ject of a patent shpwing invention ; the sector and plate being différent 
from the mère strïps ànd àllowing différent comblnatlons. 

[Ed. Note.— For otter cases, see Patents, Cent. Dig. § 29; Dec. Dig. <g=» 
26(2).] 

15. Patents ts=5.3,'î— Invention— Evidence. 

In determiulng vvhetlier a device is patentable or not, the fact that it 
bas gone into gênerai use may be considered. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 39 ; Dec. Dig. <@=» 

16. Patents <S=>72— Anticipation— Abandonment. 

Where before it was attenipted to be patented, a rectangular plate had 
formed part of. a meehanical toy building outlit, the fact that the plate was 
thereafter flunged will not warrant the issuance of a patent ; the device 
having been abandoned to the public. 

[Ed. Note.— For othei" cases, see Patents, Cent. Dig. §§ 86-9] : Dec. Dig. 
<S='72,] 

IT. PaTESTS ®=>20 PATENTABILITY- IMPBOVEMENT. 

A sector or plate, inteuded for use in connection with a meehanical 
building toy, shows invention, and may be :patented where it permits the 
formation of many new and interesting comblnatlons which could not 
be formed out of simple strips and rectangular plates. 

[Ed. Note.^For other cases, see Patents, Cent. Dig. §§ 20-22 ; Dec. Dig. 
®=>20'.] 

18. Patents <©=>1S2— Invention— Hight to. 

Where défendant did not, with reasonable diligence, attempt to reduce 
his conception of an invention to practice, and failed to patent it, he can- 
not assert any rights thereafter. 

[Ed. .Note. — For other cases, see Patents, Cent. Dig. § 258; Dec. Dig. 
©=182.] 

19. Patents <s=3222— IrïFHiNGEMENT— Deitîsses. 

Where complaluant, as soon as advised that a patent probably did not 
cover a building toy outfit, dlrected that the marking of the outflt patented 
should be distrontinued, défendant cannot defeat a suit for infringement 
of other patents on the ground that complainant was guilty of bad faith, 
for that Is an essential élément. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 352; Dec. Dig. 
<S=»222.] 

20. I'atents <S=3222— Infringement— Défenses. 

Tliat complainant, knowing the patent to be invalld, marked the devices 
"patented" is no défense to a suit against défendant for infringement of 
a .subséquent patent on additions to the device. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. | 352; Dec. Dig. 
®=>222.] 

In Equity. Suit by the Meccano, Limited, against Francis A. Wag- 
ner, trading as tlie American Meclianical Toy Company, and tlie Strobel 
& Wilken Company, who counterclaimed. Decree for complainant. 

Reeve Lewis and Ralph L. Scott, both of New York City, and 
Healy, Ferris & McAvoy, of Cincinnati, Ohio, for complainant. 
H. A. Toulmin, of Dayton, Ohio, for défendants. 

Ê=>For other' cases neè same topic & KBY-NUMBER la ail Key-Numbered Digests & ImJexes 
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HOLLISTER, District Judge. Action for unfair compétition; in- 
fringement of copyright, and infringement of patent. Counterclaim 
for unfair compétition. 

In 1899 Frank Hornby, of Liverpool, England, conceived the idea 
of a mechanical toy composed of thin narrow strips of métal of dif- 
férent lengths perforated with holes equidistant from each other, angle 
bars, wheels, nuts, and bolts, so designed and constructed that by their 
use toy models can be built, in appearance resembling mechanical struc- 
tures, and, in some instances, actually illustrating principles in mechan- 
ics applied and embodied in actuai mechanical structures in common use 
in many arts in which the principles of mechanics are applied. Hornby 
had a mechanical turn of mind, and, as a boy and young man, was ac- 
customed to the use of the simpler tools used by mechanics. He was 
managing clerk in the office of one Ehiott, an importer of American 
méat and live stock. He had no means, except a small salary, and his 
family included two boys, for whom he constructed the métal strips 
and other appurtenances hereinbefore described. Varions mechanical 
structures were built up of thèse, and Hornby, believing he had found 
a toy for which there would be a markét, obtained a British patent 
in JanUary, 1901. His want of means and the disincHnation of the 
trade to f urther his efforts to put the device on the market did not dis- 
courage hira ; but, having interested his employer, he found sufhcient 
means to further develop the toy and to bring it to the attention of 
the public. 

The first constructions were crude and composed of comparatively 
few parts, but the idea was there, and by the addition from time to 
time of further parts, it became possible for a bright boy to build up, 
either on his own initiative or from illustrations in the Manual which 
accompanied each outfit of parts, an extraordinary number of devices 
resembling in f orm and appearance many structural devices known and 
used in the mechanical arts. There was nothing like it or resembling 
it on the market, and, after a number of years of effort to create a 
market by advertising and public démonstrations, a large business has 
been built up in the United States and elsewhere. 

The toy is of great utility, of educational value, is stimulating to 
the imagination, appeals to a boy's créative f aculties, and not only gives 
entertainment, but is highly instructive. 

Prior to 1908, about $40,000 had been expended in the enterprise, 
including advertising. The toy was first called: "Mechanics Made 
Easy," and "Adaptable Mechanical Toy." It was in 1907 called "Mec- 
cano," by which it is known in the trade. The name was chosen after 
much considération, and is a happy choice for a toy in the use of which 
models of mechanical devices may be built up. In 1908, the business 
was incorporated under the laws of Great Britain, under the name, 
"Meccano, Limited." It was first attempted in 1908 to interest Ameri- 
can dealers, and in 1909 the Embossing Company of Albany, N. Y., 
became the exclusive agency for the United States and Canada, al- 
though prior to that time some English exporting houses had sent some 
of the outfits to the American market. Sales of Meccano in the 
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United States developed rapidly— 1909, $7,000; 1910, $24,000; 1911, 
$49,000; 1912, $114,000— and up to the last date, approximately $100,- 
000 had been spent in advertising, demonstrating in department stores, 
and divers other ways. 

Each "outfit" of Meccano contains certain units, consisting of flat 
strips of métal, angular strips and plates of design and dimension of 
previous conception, so as to be adapted to the varions kinds of models 
to be constructed. In thèse strips, etc., the place and dimension of 
the holes are also the resuit of thought, especially so in the early con- 
ception and development of the toy. This is also true of the ample 
f astenings by which units may be held together as well as appropriate 
wheels and other devices used in building up the models, and ail of 
thèse were made according to a standard, and are, through the varions 
kinds of outfits complainant sells, interchangeable, so that the parts of 
one outfit may, when appropriate, be interchanged with other parts ; 
and in ail the outfits, parts are interchangeable. The Meccano outfits 
are numbered from "0" to "6," inclusive, and the company sells ac- 
cessories and supplemental outfits numbered "OA" to "5A," inclusive. 
In "0," there are différent parts making up that outfit. From thèse 
parts a number of models can be made. This outfit bas a certain price. 
In "OA," there are additional parts, which together are sold at a cer- 
tain price. When "OA" is added to "0," they together make outfit 
^'No. 1." And so on the System goes, the outfits expanding in parts 
and units until outfit "6," together with supplemental parts "5A," make 
up and comprise ail of the preceding outfits and the additional parts 
to each outfit, the price becoming greater as the outfits contain more 
parts, units, etc. The plan upon which thèse commodities are sold 
was preconceived and has a definite object. If a boy starts with outfit 
"0," and wishes to increase, by additional parts and units, the oppor- 
tunity for constructing models beyond the capacity of the units and 
parts in "0," he purchases the additional units and parts "OA." He 
then has an outfit which corresponds to outfit "1." And so if he first 
has, say, outfit "3," it would contain ail the parts of "0," "1," and "2," 
which, of course, would include additional parts "OA," "lA," and 
"2A." The units in thèse additional parts and the additional parts 
themselves may be purchased separately. If a unit has been lost or 
injured, it may be obtained from dealers who carry Meccano. Such 
a unit can be used in its appropriate connection and relation in any 
Meccano outfit. The valuable quality of interchangeability attaches to 
the varions parts. Each set is accompanied by a Manual, in which is 
depicted models, which may be constructed by the units contained in 
the outfit which it accompanies, though not intended to limit the pos- 
sibilities of the units, as the thought and ingenuity of the boy owner 
may suggest constructions not found in the Manual. 

There is no doubt, and expérience shows, that the use of an outfit, 
with its Manual, tends to develop a désire for a more extended oppor- 
tunity the possession of further units would afford. Hornby created 
something. What he created has been developed since by him and 
his associâtes and by the complainant, which succeeded to their rights. 
That which was created was the resuit of study, of experiment, of 
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expense; and, when the resuit of thèse were brought to the market 
and to the attention of consumers, it became a création of very great 
value. 

It was known by a distinctive trade-name, and gave to the con- 
suming public a toy of a new character which was in its essence a 
"model builder" and might well hâve received that name. Each of the 
outfits has printed on its cover or casing, "Manufactured by Meccano, 
Ltd., Liverpool, Eng." The box covers of Meccano outfits are black, 
the label — the color red predominating, the word "Meccano" in large 
letters being in red, and the legend, "The World's Mechanical Wonders 
in Every Home," being in red — when pasted on leaves a margin of 
black. 

In each outfit, the parts or units making it up are neatly arranged 
in the containing box. The label also on the box represents a boy 
building a model of one kind or another. 

[1, 2] There is no doubt that when the défendant Francis A. Wag- 
ner, trading as the American Mechanical Toy Company, introduced 
into the market the commodities of which Meccano, Limited, complain, 
the trade and a large part of the consuming public were acquainted 
with complainant's model builder, and the trade and those of the con- 
suming public who had seen Meccano outfits knew it as of British 
make. The name "Meccano" itself attracts attention, and particu- 
larly when seen in connection with printed représentations of models 
of well-known mechanical constructions; and the name had become 
identified with a toy model builder, the only one of its kind. 

Prior to the date this suit was brought, Wagner and the défendant 
the Strobel & Wilken Company, of New York and Dayton (Wagner's 
selling agents), had introduced into the market a model builder, which, 
except for great care in examination, cannot be distinguished from the 
complainant's Meccano ; and, in connection with the model builder 
so introduced by défendants, a Manual which could not in my judg- 
ment, bave been made in the way they are made, in the language and 
figures chosen, and in the models displayed, unless the constructor had 
before him a Manual or Manuals issued by complainant. 

The covers of défendants' outfits are black. The predominating 
color of the label is red, a boy engaged in the construction of a 
mechanical model is displayed; and on the label is inscribed "The 
World's Greatest Mechanical Wonder." The choice of the name, 
"The American Model Builder," is significant, giving the impression 
that it is différent from the British model builder (the prior and well- 
known Meccano), when, in fact, it is the same. The idea conveyed by 
défendants' label is just the same as the idea conveyed by complain- 
ant's label. If one had seen an advertisement of a Meccano model 
builder, or had seen a neighbor's boy building models with Meccano 
mechanical units, and had gone to a toy store for the purpose of buy- 
ing such an outfit and had seen there défendants' outfits and had pur- 
chased one, there is no doubt he would think he had bought what he 
had gone after. There is testimony showing results of similar char- 
acter. Testimony, however, is not needed, for the outfits themselves, 
in numbers and parts corresponding with the complainant's and the 
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arrangement of the parts in the boxes and the appearance of the boxes, 
are enough in themselves, without any testimony to warrant the court 
in concluding, as is now concluded, that the défendants' outfits, parts, 
boxes, and labels would deceive the purchasing public, and were so 
intended. A mère glance at Plaintiiï's Exhibits 8, 15, and 17, of de- 
fendants' outfits of 1912, and a comparison of thèse with Plaintiiï's Ex- 
hibits 24 to 26, inclusive, show that the one is copied f rom the other 
in ail substantial détails. The intention to deceive may be inferred 
"from the inévitable conséquences of the act complained of." Elgin 
Watch Cd. V. Illinois Watch Ce, 179 U. S. 665, 674, 21 Sup. Ct. 270, 
45 L. Ed. 365 ; Samson Cordage Works v. Puritan Cordage Works, 
(C. C. A. 6) 211 Fed. 603, 608, 128 C. C. A. 203, L. R. A. 1915E, 1107. 

Défendants' outfits are also seven in number, numbered 1 to 7, 
inclusive, so that "No. 1" corresponds to Meccano "0," and so on. 
Hence, for instance, "No. 3" American Model Builder is the same as 
Meccano "2," and additional parts "OA" Meccano are additional parts 
"No. 11/2 "American Model Builder. As an illustration, the Meccano, 
1911, lists of separate parts— some of peculiar construction— bave been 
duplicated in ail respects in the défendants' corresponding lists. The 
défendants hâve added two parts, a rack and eccentric wheel. Mec- 
cano had not, prior to that time, listed or made thèse— at least, had 
not put them upon the market. Thèse and a few other additional 
parts introduced by défendants from time to time, ail embodying 
ancient and well-known mechanical principles — "set screws," for in- 
stance — complainant uses in subséquent outfits. Upon this, the de- 
fendants found their separate counterclaim for unfair compétition. 

The building up of models requires not only that certain parts shall 
be of constant shape and size, but that the holes in the parts shall be 
equidistant from each other, the distance in ail the parts between 
the holes being the same. This establishes a standard. That stand- 
ard of distance Meccano established as %, inch. The adoption of the 
same standard by the défendants was not accidentai. If a difi^erent 
standard had been adopted, then American Model Builder parts and 
Meccano parts could not be interchangeable, since in the Model Builder 
the parts are substantially the same as the corresponding Meccano 
outfit of parts. A boy starting with a certain Meccano outfit can 
gratify bis désire for additional parts for the construction of further 
models by purchasing the American Model Builder parts, resulting in 
obvious injury to Meccano's business. However strongly défendant 
asserts ignorance, accident, or mistake, little weight can be given to 
what he says in the face of what is disclosed by the physical appear- 
ance of the outfits, the Manuals, method of arrangement of contents 
of boxes, and the appearance of the, what might be called, "show 
case exhibits of separate parts." "Complète Manual of Instruction," 
issued by défendants, which accompanies each outfit, is called, in 
Meccano, "Manual of Instructions." Défendants' Manuals may be 
the resuit of labor and thought, but the labor and thought is not of 
an original character, resulting in something new taken from a mass 
of common information; and it is clear enough that the labor and 
thought expended has been for the purpose of making a Manual, appro- 
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priate to the outfit it accompanies, counterfeit the Meccano Manual 
accompanying the corresponding Meccano outfit; and ail for the pur- 
pose of déception. Even if there were no évidence tending to show 
actual palming off of the défendants' for the complainant's goods, 
there is a silent représentation made by the outfits, the arrangement 
of parts and number of parts, the Manuals and some of défendants' 
advertisement, or the advertisement of those selHng their goods, that 
"American Mode! Builder" is the same as Meccano. There are in 
évidence many instances of déception, confusion, and mistake grow- 
ing out of the similarity of thèse goods, even in their extraordinary 
détail. In addition to the évidence, the physical exhibits themselves 
disclose, not only the intention of défendants that his outfit is the 
same as the corresponding Meccano outfit, and that it is interchange- 
able with Meccano parts, and other évidence in the case establishing 
both of thèse charges agâinst the défendants, but there are also in 
évidence two of défendants' letters which convict them of both charg- 
es. The case is so clear that it would serve no useful purpose to set 
forth the many proved instances of the injurious efïect upon com- 
plainant's trade caused by défendants' devices and the interchangeabil- 
ity of défendants' parts with the complainant's parts. 

One of the earmarks of unfair compétition — the sale of the imi- 
tating device at a lower price— is abundantly proved in this case. Of 
course, when dealers can get substantially the same article at a lower 
price, they will deal in that in which there is "more money." Notable 
illustrations of this is found in the instances of the Wanamaker stores 
and the Curtis Publishing Company. In thèse, Meccano has been 
largely supplanted by the American Model Builder, for the reasons 
that they are substantially the same, and it is more profitable for the 
dealer to buy the imitating article. It is shown also that, for the most 
part, the priées to the retail trade are less for American Model Builder 
than for Meccano. 

The subject of unfair compétition is, for the moment, under con- 
sidération. Infringement of copyright and infringement of patent 
will be dealt with later. It seems to me that unfair compétition exists 
both under the aspect of palming ofï, which is shown not only by 
instances in the testimony, but also in the more subtle way, as said 
by Judge Lacombe, "by simulating the collocation of détails of ap- 
pearance by which the consuming public has come to recognize the 
product of his competitor." Enterprise Mfg. Co. v. Landers, 131 
Fed. 240, 241, 65 C. C. A. 587, 588 (C. C. A. 2), affirming the Circuit 
Court in 124 Fed. 923. As I read the facts in that case in the District 
Court, there are two noticeable différences between it and this case 
when dealing with the subject of palming ofï one's goods for another. 
They are that the facts in this case show, if possible, an even more 
pronounced instance of appropriating ail by which the complainant's 
iproduct had become known to the public, and that the défendant in 
that case was honest enough to admit ail that he had donc, but took 
the position that he was entitled, undér the law, to appropriate what 
belonged to the complainant. He attempted to justify himself, as the 
complainant does in this case, by the décision of the Circuit Court of 
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Appeals in this circuit in Globe- Wernicke Co. v. Fred Macey Co., 119 
Fed. 696, 56 C. C. A. 304. Judge Platt had no difficulty in distin- 
guishing the facts in that case from the facts before him, and he sets 
forth some of the reasons. In addition it may be said that, in the 
Globe-Wernicke Case the units were well known. They belonged to 
a class of commodities for which there had long been a market. Any- 
body could build one in the way they were btiilt. Nothing in the 
way of business system was involved in placing one unit upon another, 
or several units end to end, in making up a bookcase. In this case, 
there was not, until Meccano came upon the market, anything like it 
known. There was no class which would comprise it, or to which it 
could be assimilated. Further, the various parts in each unit were 
futile in themselves, and so was the unit made up of the parts. The 
bookcase unit, as constructed, was the final construction, except, if 
one wanted to, he could add one to another ; but in Meccano the con- 
struction of the thing into which the parts in tlie unit went was in the 
power of the purchaser alone. He could make such constructions as 
pleased him, either by suggestions from the Manual, or such as came 
from the fertility of his Dwn mind, ail within the limits of the parts 
the particular unit comprised. The Globe-Wernicke Case is not help- 
ful to the défendants. 

In addition to Enterprise Mfg. Co. v. Landers, 131 Fed. 240, 65 
C. C. A. 587, the principle will be found in Yale, etc., Co. v. Aider, 154 
Fed. 37, 83 C. C. A. 149 (C. C. A. 2), and Rushmore v. Manhattan, 
etc., Works, 163 Fed. 939, 90 C. C. A. 299, 19 L. R. A. (N. S.) 269 
(C. C. A. 2). 

[3] Unfair compétition exists also in that the complainant bas es- 
tablished a business System which is peculiarly its own. This was 
donc at the expense of time, thought, labor, and much money. If it 
be assumed that this court is in error with respect to the finding of 
palming off of défendants' goods for the complainant's, establishing 
thereby unfair compétition, yet the défendants use complainant's busi- 
ness and the system it has established. In thèse it bas acquired a 
property right of which its competitor cannot deprive it by intro- 
ducing his goods into, and as a part of, complainant's business and 
business system. In this respect, the case strongly resembles Prest- 
0-Lite Co. V. Davis (D. C.) 209 Fed. 917, affirmed by the Circuit Court 
of Appeals of this circuit, 215 Fed. 349, 131 C. C. A. 491. 

If it be assumed that défendant could establish a business system 
of his own and enter into compétition with the complainant's similar 
System, it seems to me quite clear that the defendant's system could 
not be so used as to appropriate the business and good will established 
by the complainant. It cannot be that the défendant can build up his 
own business by taking away complainant's business through the very 
method established by complainant for carrying it on. The American 
Model Builder is not only a fraud on the public, but also a fraud on 
the complainant. 

I find the charge of unfair compétition amply established by the 
facts and under the law. 

[4] Défendants are charged with infringement of copyrights No. 
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291,375 of June 22, 1911, "Meccano Royal Manual," as shown in 
Plaintiff's Exhibits 42 and 42-A; and No. 294,670 of August 14, 
1911, on "Meccano * * * Manual of Instruction for Whole 
Séries of Models" (Plaintiff's Exhibits 38 and 38-A). 

The défendants' infringement is charged to be in its ^vïanual of 
1912 (Plaintiff's Exliibits 9 and 10 and 112). Tlie publication and 
distribution of défendants' ?\lanual is not denied, and is also proved. 
Whether or not complainant's Manual may be properly the subject 
of copyright may be determined bv the test laid down bv Judge Jen- 
kins in J. h. Mott Ironworks v. Clow, 82 Fed. 316, 318, 27'C. C.'A. 250 
(C. C. A. 7), in which he says, referring to certain décisions of the 
Suprême Court: 

"The resuit of thèse décisions woulcl seem to place this construction upon 
the constitutlonal provision under considération: That only such wrltings 
and discoveries are included as are the resuit of intellectual labor ; that the 
term 'writings' may be llberally construed to include designs for engraving 
and prints that are original, and are founded in the créative povvers of the 
mind. the fruits of intellectual labor ; * * « that, to be entitled to a 
copyright, the article must hâve, by and of Itself , some value as a composition, 
at least to the extent of serving some purpose other than as a mère adver- 
tisement of désignation of the subject to vvhlch it is attached." 

When this, together with other statements in the opinion, is applied 
to complainant's Manual, it cannot be successfuUy denied that com- 
plainant's Manuals were properly copyrighted. Aside from the at- 
tractiveness of the designs themselves, it is certain that much thought 
and labor must hâve been given to their construction. They are 
more than an advertisement of complainant's wares. They instruct the 
purchaser how to use the strips of métal and wheels and nuts and 
angles and plates, without which even a particularly bright boy would 
not be able himself to think out the many models set forth. It can 
scarcely be doubted, too, that in constructing models based on the 
illustrations, many mechanical devices, of which he would otherwise 
hâve no knowledge, are brought to his mind, and many principles of 
mechanics imparted to him. 

The Manual is in reality a key by which the really wonderful treas- 
tires contained in the various parts of complainant's outfits may be 
unlocked. The outfits being the same, the defendant's Manual is also 
a key to complainant's treasure box. Reed v. Holliday (C. C.) 19 
Fed. 325, 326, is applicable to the situation. 

[5] That the défendant also regards the complainant's Manual as 
a proper subject of copyright, is shown by the fact that he bas copy- 
righted his own. Défendant would liave the court consider the defend- 
ant's Manuals alone as if they were apart from the alleged acts of 
iinfair compétition alleged and proved. It is true, it is a différent 
subject, and must bc dealt with as such; neverthelcss, the acts of 
unfair compétition throw light upon the way defendant's Manuals 
were made up. Intention is held to be immateria! if infringement other- 
wise appears. Reed v. Holliday (C. C.j 19 Fed. 325, 327. But I take it 
that when intention also appears, it is a valuable fact when constru- 
ing language, figures, and illustrations found in defendant's Manuals. 

[6] The thought and labor bestovved by défendant was not, as said 
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before, în making a new work on the same subject, but was expended 
largely in pàraphrasing the language of some of complainant's state- 
ments and descriptions in its Manuals so as to describe the same thing 
in somewhat différent language. Pàraphrasing constitutes infringe- 
nient of a copyright as well as actual copying copyrighted matter. 
West PubHshing Co. v. Thompson Co., 176 Fed. 833, 838, 100 C. C. 
A. 303. 

[7] It is true that a part of the copyrighted Manual is found in 
Meccano's Manual of 1910, which was not copyrighted, and a prior 
Manual of 1910, copyrighted (Complainant's Exhibits 40 and 41). 
But material and substantial matter found in the copyrighted Man- 
uals charged to be infringed will be found in the Manuals complained 
of , either paraphrased or in the same words. The appropriation of a 
substantial portion of another's copyrighted work constitutes infringe- 
ment. Springer Lith. Co. v. Falk, 59 Fed. 707, 712, 8 C. C. A. 224 (C. 
C. A. 2). It is also true the défendant has not appropriated the entire 
copyrighted work; but he has materially diminished the value of 
complainant's work, and appropriated its labors to an injurious extent. 
This constitutes infringement. Greene v. Bishop, Fed. Cas. No. 5,- 
76Z. See, also, Folsom v. Marsh, Fed. Cas. No. 4,901. The true 
test of piracy, or not, is laid down by Mr. Justice Story in Emerson 
V. Davies, Fed. Cas. 625, No. 4,436 : 

"It has been trul.v said, that the subject of both of thèse works is of such 
a nature that there must be close resemblances between them. But the real 
question on this point, is, not whether such resembhinces exlst, but whetlier 
thèse resemblances are purely accidentai and undeslgned, and unborrowed, 
because arislng from eommon sources accessible to both the authors, and tUe 
use of materlals open equally tp both ; whether, in f act, the défendant 1 )avies 
used the plaintiffs work as his model, and imitated and copied that, and did 
not draw from sueh eommon sources or eommon materlals." 

When défendants' Manuals are subjected to the tests laid down in 
thèse cases, there is no room for doubt that the Manuals complained 
of are piracies of complainant's copyrighted Manuals which the de- 
fendants are charged in this case with having infringed. 

[8] The défendants claim that the copyrights sued on are void and 
without merit. The objection that certain printed statements in the 
affidavit of Flills were untrue, and that Hills did not actually see the 
printing of the copyrighted Manuals in the United States, seems to 
me frivolous. The first resulted from the failure to strike out from 
a printed form certain alternative printed statements of facts appli- 
cable to the particular capacity in which the affiant appears. Flills 
neglected to strike out the inapplicable statements, but the affidavit 
shows, in the application for registration of the large Meccano, 1911, 
Manual, that he was the duly authorized agent of the claimant of 
the copyright; and it is quite clear there was no fraud or injury, or 
intended fraud or injury, worked on the government, or upon any 
one, by the failure to strike out those printed statements not applicable 
to the capacity in which he made the affidavit. 

[9] As to the second claim, it is true Hills did not see the type set 
up or the copyrighted Manuals bound. But what he did was in the 
ordinary course of business. He employed the printer to do the 
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printing, and furnished him the copy from which to do it. There 
might hâve been stronger évidence of thèse f acts ; but, so far as ap- 
pears, the work was donc by printers in Albany whose names ap- 
peared in évidence. Défendants could hâve called them. What ap- 
pears is at least prima facie évidence of the fact that the statute was 
complied with. 

There are many indications that the person or persons who made up 
the défendants" Âlanuals complained of must hâve had before him 
or them complainant's Manual and illustrations and descriptions ; the 
therein set forth models ; statements and priées of separate parts ; 
and the arrangement of thèse, when the Manuals complained of were 
made. This conclusion is irrésistible from what is found in the re- 
spective Manuals, especially when one considers the manner in which 
the défendants copied complainant's outfits and ideas, and the purposes 
for which this was done. As an illustration: When figure 48 of the 
American Model Builder of 1912 (Plaintifî's Exhibit 10) is compared 
with figure 64, Meccano Manual of 1911 (Plaintifî's Exhibit 38), the 
conclusion cannot be escaped that one was copied from the other. The 
fact is défendant copied its Manual both from complainant's copy- 
righted and uncopyrighted Manuals. And there are ample particulars 
in the Manuals complained of, sufficiently copied from the Manuals 
charged to be infringed, to hold the défendant guilty of infringement 
of complainant's copyright. 

[10] Such embarrassment as complainant might otherwise hâve from 
the date (1910) on the manual claimed to be like Exhibit 42 is relieved 
by the showing that the models therein diâclosed were not prepared 
for the market until 1911. The date, 1910, was a mistake, afterwards 
corrected in the Patent Office, the work being in fact published June 
20, 1911. 

The claim that the copyright of 1911 was abandoned by the copy- 
right of 1912 cannot be sustained. Complainant may well claim that 
the copyright of 1912 was for a new book that could hâve been dated 
1911, or 1912. West Publishing Co. v. Thompson Co., 176 Fed. 833, 
836, 100 C. C. A. 303 (C. C. A. 2). 

[11] So far as the issues in this case are concerned, it is imma- 
terial that éditions of Meccano copyrightcd Manuals were printed in 
England and accompanied the Meccano outfits sold in the United 
States. Bentley v. Tibbals, 223 Fed. 247, 138 C. C. A. 489; Bowker, 
Copyright, Its History and Its Law, pp. 279, 282, 283; sections 15, 
31, and 32, Copyright Act of 1909. The défendant was not injured 
and cannot complain. 

[12] Nor does défendant take anything by his claim that the copy- 
rights are anticipated by Meccano uncopyrighted Manual of 1910, and 
by complainant's copyrighted "The Hornby System of Mechanical 
Démonstration." (Why, upon the former, plaintiff's Exhibit 40, is 
pasted a slip covering the word "copyrighted" does not appear ; but ap- 
parently the défendant makes no point of this.) Besides many other 
différences, the former contains no models at ail showing the important 
plates and sector exhibited in complainant's copyright charged to be 
infringed; and the latter (plaintiff's Exhibit 41), while containing 
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models în which a plate appears, yet the plate has not the perforated 
flange and the sector does not appear at ail. 

[13-16] Complainant's daim of infringement of the patent may be 
disposed of briefly and, for the most part, affirmât! vely. 

The claims deal with flanged métal plates, as therein described and 
disclosed in the dravvings, both the rectangular plate and the plate 
called "sector." They are of sheet métal with flanges, in both cases 
perforated, the holes being of the standard distance apart, and may be 
either circular, or oblong, for purposes of adjustment in the con- 
struction of models in which some slight freedom of motion is more 
désirable, if not necessary. If the patent is valid, there can be no 
doubt of defendant's infringement. 

In addition to the prima facie validity, growing ont of the fact that 
the patent was issued, its utility is further attested, not only by the 
fact of the defendant's use of it and that he claims to be the inventer 
himself, but an examination of the Manuals shows the many uses 
to which both the rectangular plate and the sector may be put, so far 
as disclosed. They are a valuable and distinct addition to the parts 
with which, in combination, many structures may be built which, 
without them — particularly so in the case of the sector — could not hâve 
been constructed. 

Many uses which the rectangular plate may serve could be similarly 
effected by building up a construction or frame by appropriate métal 
strips. But it is apparent that a construction by the strips would lack 
the rigidity of the plate ; and its great simplicity, when compared 
with the built-up structure appropriate for similar uses, is clear. Fur- 
thermore, as one pièce, it lends itself to structures which otherwise 
the young model builder might not, and probably would not, appre- 
ciate, in the absence of illustration in a Manual, or otherwise. It tends 
to encourage construction, as the ingenuity of the boy may discover 
further uses which would be beyond his capacity if he had before 
him only the strips. The rectangular plate is not, theref ore, one pièce 
built up of the several theretofore known parts, and not patentable, 
as in Howard v. Stove Works, 150 U. S. 164, 14 vSup. Ct. 68, 37 L. 
Ed. 1039, and Standard, etc., Co. v. Caster, etc., Co., 113 Fed. 162, 
51 C. C, A. 109 (C. C. A. 6). It embodies rather the principle of 
Dececo Co. v. Gilchrist Co., 125 Fed. 293, 60 C. C. A. 207 (C. C. A. 1). 
The plates, both rectangular and sector, accomplish a new resuit, as 
compared with the strips, and its patentability in thèse respects is 
fairly clear. Loom Co. v. Higgins, 105 U. S. 580, 26 h. Ed. 1177; 
Krementz v. Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719, 37 L. Ed. 
558; Watson v. Stevens, 51 Fed. 757, 2 C. C. A. 500 (C. C. A. 1); 
Canda v. Michigan Co., 124 Fed. 486, 61 C. C. A. 194 (C. C. A. 6). 

If the patentability of the rectangular and sector plates is regarded 
as doubtful, the fact that they hâve gone into extensive use should be 
considered. Standard, etc., Co. v. Caster Socket Co., 113 Fed. 162, 166, 
51 C. C. A. 109 (C. C. A. 6), and cases cited therein. 

I think, however, that, so far as the language of the claims is ap- 
plicable to the rectangular plate, the patent in that respect has been 
anticipated by the disclosures in complainant's own copyrighted book. 
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"The Hornby System of Mechanical Démonstration" (Plaintiff's Ex- 
hibit 41). The plate there appears as an important part, as no doubt 
it is, and is just like the rectangular plate of the patent, with the ex- 
ception of the perforations in the flanges. I would not think that so 
slight a change would remove the rectangular plate f rom the charge of 
anticipation. 

[17] 1 find, too, that the block with perforations regularly and uni- 
formly arranged to correspond to the several parts in Quackenbush's 
patent of September 25, 1877, fairly anticipâtes complainant's rectangu- 
lar perforated plates. This conclusion, if correct, requires the holding 
that the complainant takes nothing from its claim of the patent, so far 
as tliey are applicable to rectangular plates. 

The claims, so far as they relate to the sector, are not open to this 
objection, nor do I find it anticipated in the prior art. Figure 4 in 
Annin's patent of January 21, 1884, forming the bottom of the wheel- 
barrow disclosed, is a part, it is true, of a buiit-up toy ; but the scope 
of the Annin patent is so narrow and its purposes so limited that I 
am unable to say that figure 4 would suggest the sector of complain- 
ant's patent. In any event, the sector with its variety of designed and 
possible uses is so great an improvement of Annin's device as to rise 
to the dignity of invention. This improvement, its utility and its dif- 
férent forms adapting it to uses of which Annin's device is not capa- 
ble, together with its prima facie quality, warrant the finding of patent- 
able invention. 

[18] If this conclusion with respect to the rectangular plates is 
wrong, I find from the évidence that, even if the testimony of Wagner, 
bis wife and brother-in-law is true, since Hornby's invention vvas as 
early as February 4, 1911, and actual Meccano models were in the 
United States in June, 1911, and Meccano outfits made up in 
form for the trade were in the hands of the Meccano United 
States agency on July 29, 1911, it does not avail Wagner, be- 
cause he did not exercise reasonable diligence in the actual réduction 
of bis conception to practice. Automatic, etc., Co. v. Pneumatic, etc., 
Co., 166 Fed. 288, 294, et seq., 92 C. C. A. 206. Nor did the applica- 
tion of défendant Wagner of March 27, 1912, for a patent amount to a 
réduction to practice, because bis appHcation did not claim a patent 
on the plates, although in bis spécifications he says : 

"The body 1 of the car is built up in tlie usual manner from the plates and 
strips of meta! bolted together." 

And figure 1 in the drawing shows a perforated plate. It does not, 
however, show the flanged plate, perforated or otherwise. Of course, 
in any event he must be confined to bis claims, and it is reasonably 
clear that the plate referred to in the spécifications and shown in the 
drawings was not the flanged plate of complainant's patent or the flang- 
ed plate of complainant's copyright of 1910. If the story of defend- 
ant's conception of the flanged rectangular plate is true, it is strange, 
since he used a plate at ail in the drawings in bis application of March, 
1912, he did not disclose a flanged plate. 

Hornby's claim 8 refers exclusively to the sector. Claims 1 to 7, 
inclusive, cover both the sector and the flanged plate. Neither de- 
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fendant's application nor his drawings included the sector. Whatever 
may be disclosed by the contents of the file wrapper of the Hornby 
patent in suit, there is nothing in the évidence in the case to sustain 
the defendant's contention of the disclosures in the file wrapper. No 
attention is hère given to the patents cited by the défendant subséquent 
to the date of complainant's patent for the reason that they are not 
regarded as of conséquence. 

I find claims 1 to 7, inclusive, so far as they embrace the sector, to 
be valid. Claim 8, covering oiily the sector, is valid. Claims 9 and 
10, covering new and useful combinations, are held to be valid. De- 
fendants infringe ail of thèse. 

In view of thèse conclusions, défendants' counterclaim has no merlt. 

[19] Défendants assert that complainant cornes not into court with 
clean liands, because for some years it marked its toys: "Patented in 
the United States January 16, 1906," when that patent was only for a 
spécial fastening clip. It did so mark them, but it does not appear that 
the purpose was to deceive the public. This is an essential élément 
in the offense. Walker v. Hawxhurst, Fed. Cas. No. 17,071 ; Lawrence 
V. Holmes (D. C.) 45 Fed. 357, 360, 361; London v. Dunbar Corpora- 
tion, 179 Fed. 506, 103 C. C. A. 130 (C. C. A. 1). When Hornby was 
advised— 

"that it was donbtful if his early United States patent longer eovered the 
Meccano outflts as tlien nuirketod, he immertiately gave instructions to tlie 
assem1)îing departuient at Liverpool where ail the marklng was done, to dis- 
continue it." 

[20] But in any event,, the wrong was not in connection with the 
controversy with the défendant, and défendant takes nothing by it. 
Shaver v. Heller & Merz Co., 108 Fed. 821, 834, 48 C. C. A. 48, 65 L. 
R. A. 878 (C; C. A. 8) ; Camors-McConnell Co. v. McConnell (C. C.) 
140 Fed. 412, 417; Bentley v. Tibbals, 223 Fed. 247, 252, 138 C. C. A. 
489 (C. C. A. 2). 

Défendants' counterclaim will be dismissed. An order to that end 
may be taken ; also sustaining the copyright and charges of unf air com- 
pétition, and the patent, so far as it covers the sector and the combina- 
tion in claims 9 and 10. 

The court requests coutisel, when the decree is presented for entry, 
to again call the court's attention to the matter of the taxation of the 
costs under rule 58 incurred in obtaining the testimonv of Brennan and 
Read. 



OTIS ELEVATOR CO. r. KAESTNER & HECHT CO. (two cases). 

SFKAGUE EEECTRIC CO. et al. v. S AME. 

(District Court, :N. D. Illinois, E. D. June 9, 1910.) 

Nos. .30294, 30295, and 30306. 

1. Patemts <3=3.'!28 — Validity — Control oï" Elevatoe OrERATioN. 

'J'he Smidli patent, No. 861,197, for control of elevator opération, Is 
void for anticipation. 

^r;;aFor other cayes see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Patents <S!=>328 — Validity and Infringement — Elevatob Coktkol. 

The Herdman patent, No. 548,830, for control of elevator opération, is 
valid, and entitled to a f airly broad construction and range of équivalents. 
Claims 18, 19, 20, and 21 also held infringed. 

3. Patents ®=5328 — Validitï and Infringement — Elevatob Control. 

Tlie Sprague patent, No. 815,756, for control of elevator opération, 
was not antlcipated, and Is not void for double patenting, because of the 
Sprague patent, No. 660,065, application for wbieli was pending at the 
same tinie. Claims 9 and 10 also held infringed, and claim 1 not in- 
fringed. 

4. Patents <g==>120 — Validity — Improvement — Patent. 

A patent for a device which is an improvement on that of a priôr patent 
to the same inventor, to adapt it to a différent use, is not invalid because 
it includes the prior invention. 

[Ed. Note. — For otber cases, see Patents, Cent. Dig. § 172; Dec. Dig. 
®=5l20.] 

In Equity. Suits by the Otis Elevator Company and by the Sprague 
Electric Company and the Otis Elevator Company against the Kaest- 
ner & Hecht Company. Decree for défendant in one suit, and for 
complainants in the other two. 

Brown, Nissen & Sprinkle, of Chicago, 111., for plaintiffs. 
Miller & Chindahl and Lincoln B. Smith, ail of Chicago, 111., and 
Richard Eyre, of New York City, for défendant. 

SANBORN, District Judge. Infringement suits on patents for con- 
trol of elevator opération. The first suit was brought in January, 1911, 
on patent to Frank E. Herdman, No. 548,830, issued October 29, 1895 ; 
the second was brought in January, 1911, on the patent to August 
Sundh, No. 861,197, issued July 23, 1907; and the last brought in 
February, 1911, on the patent issued to Frank J. Sprague, March 20, 
1906, No. 815,756. 

[1] Suit No. 30,295, on Sundh Patent. I adopt the description of 
counsel for défendant in their brief in the Sundh suit, as preliminary 
to a considération of thèse three cases : 

"It will better conduce to an understanding of the purpose and means of 
the Sundh patent and of the prior art références If certain eharacteristics 
of motors are first understood. An electric motor is composed of two main 
parts, its armature and its field magnet. The fleld magnet is a flxed structure 
magnetized by coils thereon, and thèse colis are known as the fleld winding. 
In elevator practice tliis field winding is in a shunt or branch circuit, and 
the motor Is known as a shunt wound motor. The armature of the motor is 
the revolvable member and carrles a number of turns of wire, which lie in 
the magnetic fleld produced by the fleld magnet. It is a law of electromagnet- 
ism that whenever a wire is moved through a magnetic fleld in the proper 
direction an electric current tends tô be generated in that wire, and will be 
generated if that wire is connected in a closed circuit. The converse is 
equally true, namely, that when a wire lies in a magnetic field, and a current 
is sent through the wire from an outside source, the Wire tends to move 
through the magnetic fleld. Therefore we hâve such a structure havlng a flxed 
fleld magnet and a revolvable armature, with wires properly located thereon 
and connected to an outside circuit. We hâve a structure that will act as 
a motor if current is supplied to the vrires of the armature from an outside 
source, and will act as a generator if the armature is rotated by an outside 
force and the wlres upou it are closed through an outside circuit. In other 

«SssFor other cases ses same topic & KEY-NUMBER,ia aU Key-Numbered Digests & Indexes 
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words, tlie same structura is a dynamo generator or a motor, according to 
vvhether the armature is driven by an outside force or whether current is 
supplied to tlie armature from an outside source. 

"In eitlier case, as the armature is revolving It générâtes a voltage, or elee- 
tromotive force, or pressure, and it is tlieretore to that extent a generator, 
even vyhen it is acting as a motor. Wlien it is acting as a generator, thls 
voltage or electromotive force or pressure détermines the output of current 
from the armature. When the structure is actiug as a motor — that is, when 
it is being driven by the current supplied to it from an outside source — the 
pressure or voltage or electromotive force that is generated by the rotation 
of the armature is opposed or counter to the electromotive force applied to 
the armature from the outside source. In tlils case the current flowing 
through the armature is determined by the différence between the electro- 
motive force applied from the outside force and the counter-electromotive 
force generated by the motor. 

"The electromotive force generated by a dynamo and the counter-electro- 
motive force generated by a motor vary wlth two factors, the rate of move- 
ment of the armature and the strength of the lleld of the fleld magnet. When 
a motor is at rest, therefore, it has no counter-electromotive force, and if 
the full electromotive force of the outside force were applied to it, it would 
take a very large current compared to that whlch it would take if it had de- 
veloped speed and therefore the counter-electromotive force to oppose the 
aijplled electromotive force. It is for thls reasou that in starting a motor 
from rest it is customary to include a considérable external résistance in 
séries wlth the armature, so as to eut down the current flowing through It, 
whlch résistance is removed gradually as the speed of the motor Increases 
and ils counter-electromotive force develops. 

"To reverse the motor it is necessary elther to reverse the current in the 
fleld winding or to reverse the electromotive force applied to the armature. 
Such a reversai of one or other of thèse currents causes the armature to 
rotate in the opposite direction. Suppose, now, that the motor is revolving 
at a high speed in one direction and its counter-electromotive force is high, 
and is preveutlng any but a normal current from passlng through the arma- 
ture. If we should accidentally reverse the connections to the motor, we 
would flnd that what was before a counter-electromotive force, protecting the 
motor, becomes an electromotive force assisting that of the outside force, and 
therefore tendlng to send an enormous current through the armature. The 
electromotive force is no longer counter to that of the applied electromotive 
force, because the electromotive force generated by the rotation of the arma- 
ture is in the same direction as before, whereas the applied electromotive 
force is in an opposite direction. It has, therefore, long been recognlzed that 
in automatic control Systems, such as that employed In elevator practice, a 
means should be provlded for preventing reversai of the connections of the 
motor to the outside source, except at a time when the motor is at rest or of 
a low enough speed so that it wlU not develop so high an electromotive force 
as to cause a dangerous flow of current through the motor. 

"Since the reversai of the motor requires the disconnection of one of its 
éléments and its subséquent connection in a reverse direction, and since the 
electromotive force across the armature terminais at the moment of discon- 
nection is a measure of the speed of the motor, Sundh (and the prior pat- 
entées) made use of thls prlnciple by provldlng a protective magnet so con- 
nected that it would be energlzed when the electromotive force generated by 
the armature is high at the time that it is dlsconnected from the circuit and 
employed this protective magnet to prevent the opération of the mechanism to 
reverse the motor." 

In the opération of the patent in suit the operator may energize the 
operating circuit for either up or down by turning his lever right or 
left. The current will then pass from its source of supply through 
one or the other of two reversing coils, and pull up its switch to estab- 
lish an electrical connection for the armature through its rhéostat, 
and thence through the contacts controlled by a protective magnet, to 
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the ground, This magnet is not energized, except when both revers- 
ing switches are open. The sairie movement of the operating arm 
sends a current through the contacts established by the operating cur- 
rent in the reversing coil, through the armature, its rhéostat, and 
bacls to the ground. Suppose the car is now going up and the opera- 
tor wishes to go down. He turns his lever to the right and into en- 
gagement with a contact for downward motion. If now the reverse 
current should be allowed to be turned into the armature, which is 
still going at high speed, it would hâve an electromotive force assist- 
ing that apphed to it, and there would be an abnormal rush of current 
through the motor. This brings us to the device that Sundh adds to 
remove this def ect. Moving the arm off the contact for up motion de- 
energizes one of the reversing coils, which thereupon drops its core, 
closing a contact of a circuit through the protective coil, which, when 
sufficiently energized, lifts its core, and breaks the operating circuit. 
So, although the operating lever bas been swung into engagement with 
the other reversing coil, no current can reach it, because the operating 
circuit is broken. 

The protecting coil must be sufficiently energized to lift its core and 
keep the operating circuit open. This is accomplished as f ollows : 
The protective magnet is, whenever both reversing switches are open, 
connected across the motor so as to be energized proportionally to the 
electromotive force generated by the motor, and this force of the 
slowing motor keeps up a sufficient current through the protecting coil 
to prevent the operating reversed current from reaching the motor un- 
til it has so slowed down that its electromotive force is not sufficient 
to keep the coil energized enough to hold up its core. When the core 
falls, the operating circuit for downward motion is closed, and the 
motor revolves in the other direction. 

This is ail there is to the Sundh apparatus. The idea is simply that 
there shall be a protective magnet, which is energized by a circuit 
connected across the motor, and which, by reason of its energization, 
shall prevent the opération of the reversing mechanism to reverse the 
motor. It is an incident of Sundh's employment of separate reversing 
switches, which also serve as closures of the circuit from the source 
to the motor, that he can only close the circuit of his protective magnet 
when both reversing switches are at the open position. This he ac- 
complishes by employing back contacts co-operating with the revers- 
ing switches. 

Defendant's construction is practically the same as that of the pat- 
ent in suit, so the only question is that of its validity. 

The Prior Art. Four prior patents are relied on as anticipations. 
They are Whittingham, No. 821,009, Lindstrom, No. 544,768, Voight 
& Haefïner (German), No. 15,593, and Sautter, Harle & Co. (French), 
No. 320,365. 

The Whittingham patent was applied for December 9, 1902, but it 

was issued after Sundh filed his application. It is, therefore, not a 

prior patent, but the application on file is conclusive, in the absence 

of contrary proof, that the invention was "known to others in this 

234 F.— 59 
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country" prior to the invention of Sundh. If Whittingham, therefore, 
anticipâtes Sundh, the patent in suit îs invalid. 

Whittingham had the same end in view as Sundh. He says the "ob- 
ject is to provide an apparatus of this character wherein, when the 
motor is reversed, it is absolutely protected against the introduction 
of current until after it has first been stopped and is in condition to 
safely receive current to drive it in the opposite direction." This ob- 
ject is attained by both in a somewhat différent way. In each case, 
vi'hen the operator throws his switch to stop the motor, or there is a 
break out on the line, the protecting magnet is energized according to 
the electromotive force of the motor, and the magnet pulls up its coil 
and prevents the introduction of current to the reversing coils. When 
the motor slows down the protective coil is de-energized, drops its 
core, restores the circuit through the reversing coil, and permits the 
motor to be again safely started. 

The différent way just referred to consists in three things : First, 
in keeping, the protecting coil energized ail the time the motor is per- 
forming its ordinary work, instead of being de-energized as in Sundh ; 
second, in breaking the operating circuit when the operator swings the 
arm to neutral position at a point in the main supply line instead of at 
the point in the operating circuit controlled by the protective coil; 
and, third, that the protecting coil opérâtes when one of the reverse 
switches is in operating position, instead of both being open, as in 
Sundh. Thèse différences resuit from keeping the protecting switch 
constantly energized, and cutting off its direct line supply when the 
main line opens, whereupon its energy is kept up by the electromotive 
force supplied by the falling motor deprived of its current, but still 
running slower and slower, just as in Sundh. Thus in Whittingham 
the protecting coil, being constantly energized, is always "standing 
guard" over the armature. Whittingham describes the opération in 
substance as foUows, omitting his numerals, and changing his phrase- 
ology : , 

"When the controller (operating switch) Is moved to the opposite position 
its first effect is to break the circuit through the magnet governing the main 
line switch, and thus release blade 3, w-hereupon the main circuit through the 
field and the armature is broken. As the field Is connected in shunt to the 
armature, whether the reversing switch is in one position or the other, then 
when the main circuit is so opened the armature, coutinuing to rotate, will 
supply current to the fleld circuit, which includes the protective coll. This 
coil being thus energized will continue to hold its core bar away from it» 
contacts, and so long as this continues the approprlate reversing coil cannot 
be short-clrcuited, and the reversing switch must remain in its original posi- 
tion. This condition of the clreults continues so long as there is any current of 
appréciable strength in the armature and fleld circuit. When the current dies 
out of the field windlng, due to the armature coming to rest, the protecting 
coil will be de-energlzed, aiid its core will drop, causlug the core blade to 
connect its two contacts, whereupon the proper reversing coil is short-clrcuit- 
ed, and the other reversing coil recel ves double current, and becomes opera- 
tive, and restores the circuit to the line magnet, closing the main line and 
driving the motor as before." 

This description reads on Sundh in substance. Any experienced 
electrical engineer, knowing of the previous plan of Whittingham and 
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those of the three other patents referred to, could easily design either 
the Sundh device or that of the défendant. 

At the hearing two Whittingham constructions were tested, and 
both proved operative, whether the operating current was broken by 
the operating switch or out on the Une of supply. The practical opéra- 
tion and resuit was the same as in the patent in suit. The Sundh 
patent should be held invalid, because the invention was that of Whit- 
tingham; also because anticipated by the three other patents re- 
ferred to. 

Decree for défendant, with costs. 

[2] The Herdman Patent, Suit No. 30,291i.. A high speed elevator 
must be slowed down as it approaches its stopping point, either by 
the operator or automatically. It will not do to shut off ail the power, 
and trust to momentum alone. There must be some driving power 
left, both to make a proper stop and to stop short of the terminal 
and then start again, if necessary. Both parties accomplish this in 
différent ways, and the only question of much importance is whether 
they are équivalent ways. 

Both parties use an automatic slow-down, entirely beyond the op- 
erator's control. Full speed is obtained by putting résistance into 
the electric circuit supplying the shunt field, similar to obstructing a 
water pipe. As the field thus gets less current strength, the armature 
bas less résistance to overcome and goes faster. Being directly geared 
to the elevator winding drura, the latter gets up to full speed. When 
it is désirable to slow up, the résistance is eut out, the field is strength- 
ened, armature résistance increased, and speed lessened. This is what 
is donc by both parties; plaintiff directly and défendant indirectly, 
but both without allowing the operator's volition to bave any influence. 

In both machines full speed is obtained by carrying the field cur- 
rent through a rhéostat. As the car nears the end of its run up or 
down the winding drum is made to close a switch. This at once cuts 
out the rhéostat, permits full current to flow through the shunt field, 
giving increased armature résistance, and slowing the speed, but still 
leaving the car driver in full control at the slower rate. Plaintiff's 
switch short-circuits the résistance, while defendant's takes it out 
through a relay motor or solenoid. The modes of opération in the two 
machines are différent. 

Described in another way, the object of plaintiff's device is thus 
stated by Herdman: 

"In a previous patent granted to me. No. 506,911, dated October 17, 189-3, 
there Is shown, described, and claimed automatic devlces moved by the 
winding drum and adapted at predetermined points to afCect the operating 
mechanism and bring it to its central position. With this arrangement, if 
the operator should stop the car after the automatic devlces hâve commenced 
to operate and before he has reached the final stop, it is difficult for the 
operator to throw current on the machine to continue the travel in that 
direction, so that. If he wishes to continue to the end of the travel, the opera- 
tor would hâve to reverse and return to a position before the automatic 
devices begin to act, when he could throw on the current to run to the end of 
the travel. The space for the action of the automatic devices being, accord- 
ing to the speed of the machine, from six to ten feet, this distance is so 
great that at tlmes the operator is called upon to stop the car within that 
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space. Wliile I do not" iiitend to discard thèse autoniatic devlces, the con- 
struction hereinbefore described is intended to be used with thèse automatle 
devices; they heins adju^i^ted to act wlthin a short distance of the end of 
the travel of' the car — sa y within two or three f cet — and the devices describ- 
ed being placed to act at some distance before thèse automatle devices, to 
bring the motor to a slow spèed independent of the operatlng mechanlsui, 
thereby within this lindt, enabllng the operator, In case the car should be 
stopped, to again tlirow on the current and proceed in the same direction un- 
tll the automatle devices acted." 

The automatic slow-down made by strengthening the field, as above 
described, accompUshes the resuit sought. The invention is an ex- 
ceedingly useful one, having been used in large buildings in New 
York on elevators having a speed of 600 feet per minute. Little at- 
tempt is made to show anticipation, which was not urged at the hear- 
ing. Defendant's brief states that the case turns on the question of 
infringement. It is évident that the claims are entitled to a fairly 
broad range of équivalents. Ail claims are in issue, except 14, 15, 16, 
and 17. There are three groups of claims, one group relating to 
the slow-down generally. Another group applies to the slow-down, 
controlled both automatically and jjy the mechanism used by the 
operator, and controlled by him. The third group applies to the 
slow-down, automatically controlled, entirely independent of the mech- 
anism used by the operator, or whose function is controlled by the 
movement of the starter. 

In order to test the question of infringement, it is essential to 
describe the exact mode of opération of defendant's mechanism, whose 
resuit has been stated to be the same as plaintiff's. To complète the 
high speed défendant so arranges its wiring as to energize a solenoid 
or speed relay motor with a dashpot. The pulling up of the latter by 
the current through the solenoid releases two switches in succession 
and causes the current from the plus supply^ to go through four 
rhéostats or résistances and thence to the shunt field. This weakens 
that field, and the armature, then having a diminished résistance, goes 
f aster, up to its speed limit. In order to slovi^ down automatically the 
winding drum is provided with Connecting gear wheels, so that when 
the proper number of révolutions of the drum has occurred the cur- 
rent is eut ofï from the speed relay solenoid, the weight of the dashpot 
cylinder is released, and the latter falls, breaking the current through 
the rhéostats, and allowing full current to pass through the shunt 
field. This increases the field résistance, and slows the armature, ac- 
complishing thé "automatic slow-down." 

The slowing opérations in each design may be thus compared : In 
both the work is automatic, beyond the operator's control. Both 
slow the armature by removing shunt field résistance, and thus in- 
creasing field strength. The resuit is the same in both, and that re- 
suit dépends on identical factors, the field and the armature, and so 
far as thèse are concerned the opérations are the same in each, though 
caused in dififerent ways. Plaintifï short-circuits the fîeld rhéostat 
by directly taking away its current, permitting the main current to 
go into the shunt field. Défendant, on the other hand, breaks a cir- 
cuit through the field rhéostat by releasing a dashpot plunger from a 
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solenoid previously charged with current, permitting the main cur- 
rent to go to the field around the rhéostat instead of going through 
it. In other words, défendant does by a relay what plaintiff does 
without one. 

To use an illustration of plaintiff's counsel, it is like gathering 
apples by picking them while standing on a stepladder, or climbing 
the tree, and by knocking off with a fish pôle. Both Systems employ 
pilot motors. In one a current is taken to the field without the use 
of this motor, while in the other it is momentarily employed. But 
in both the fuU field supply goes around thèse motors. The fact that 
Herdman's résistance is in a single section, and is eut out instantane- 
ously, while defendant's is in four sections, eut out one after the other 
practically at once, is immaterial, because the two opérations are 
équivalent, with no substantial loss of time in either. The substance 
and essence of the invention are used by défendant, under the rule 
of Morley Machine Co. v. Lancaster, 129 U. S. 263, 282, 9 Sup. Ct. 
299, 32 L. Ed. 715. 

While defendant's wiring plan is exceedingly complicated, requiring 
careful study even by an experienced electrical engineer, yet it may 
be sufficiently understood by the aid of the elaborate expert testi- 
mony on each side, and the foregoing conclusions are f ree from doubt. 

Descending more to particulars, Herdman removes the field résist- 
ance by automatic action working entirely independent of the résist- 
ance device, or any of its opérations. Just before the automatic ac- 
tion occurs, the field circuit is established through the résistance, so 
as to get full speed by decrease of field current. Then a new circuit 
is instantly put into the field, entirely outside of both the résistance 
and the résistance device. As Herdman says, this "enables the speed 
to be reduced without changing or afifecting the operating mechanism." 
This is donc by moving a sVitch 8 by gearing from the winding drum. 

Another feature (net yet explained) consists of another switch 7 
in this same independent circuit, which is not automatic, but actuated 
by the operating mechanism. The purpose of this switch is to make 
the automatic slowing down effective only for one direction of travel 
of the elevator, so that if the motor has slowed down or stopped, and 
the operator desires to move bis elevator in the opposite direction, he 
may do so as rapidly as he can manipulate his operating mechanism. 
This switch is controUed by the operating mechanism, being con- 
nected to the operating bar G. This second switch, therefore, makes 
the slow-down switch effective at the upper limit of the elevator only 
for upward movement of the elevator, and at the lower limit of the 
elevator only for the downward movement of the elevator. This 
switch is not a part of the operating mechanism, and can be removed 
without in any way disturbing any of its ordinary functions. Its func- 
tion is entirely dépendent on the previous automatic movement of 
switch 8. 

Having seen that the mechanisms of both parties acconiplish the 
slow-down by strengthenlng the shunt field, through cutting out the 
résistances in the field circuit, and thus slowing the armature and the 
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car, it remains to inquire whether the claims read upon defendant's 
method of accomplishing this slowing down. Claim 1 follows : 

1. The combination with an electric motor and a source of current 
supply^ 

(1) Of an electric circuit from the source of current supply to the 

field of the motor. 

(2) A résistance device in said circuit. 

(3) A circuit to the field independent of the résistance device. 

(4) A switch device controlled by the motor in said last-mentioned 

circuit. 

The third élément is found in the first 15 claims in the same words, 
and in substance in claims 16 and 17. Defendant's counsel argues 
that this third élément is not employed by it; but I think it may 
fairly be said that the independent circuit which carries the full field 
strength and speeds up the motor is so far independent of the ré- 
sistance device as to come within the first 15 claims. This circuit does 
not touch the rhéostat, nor the solenoid which throws out the rhéostat, 
though it goes through one of the switches of the résistance device, so 
it is not entirely independent of the résistance device, but sufficiently 
so for the purposes of the case under the rule of libéral construction 
which should apply. 

The fourth élément of claim 1 is in claims 2, 3, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 22, 23, 24, and 25. Ail thèse claims call for a switch 
device or devices in the independent field circuit. Thèse switches 
are the slow-down and set switches shown in patent Figure 4, and 
similar switches are used by défendant, shown on Matthews' sheet 
2 as 21 and 23. But thèse latter switches are not in the independent 
circuit at ail. Their movement estabhshes that circuit, but the cir- 
cuit itself does not touch them. 

Claims 16 and 17 are not in suit. This leaves for considération 
only claims 18, 19, 20, and 21. 

Claim 18. The combtnation with an electric motor and a source 
of current supply — 

(1) Of a device controlled by the motor, 

(2) And, adapted after a prédéterminée! nuraber of révolutions of 

the motor, 

(3) To change the relation to each other of the strength of the cur- 

rent passing to the armature and field independent of the 
operating mechanism, 
Claim 19: 

(1) Same. 

(2) Same. 

(3) To increase the strength of current passing to the field of the 

motor independent of the operating mechanism. 

Claims 20 and 21 are substantially like 18. 

Thèse four claims do not read v/ith exact literalness on defend- 
ant's structure, because the latter uses the operating mechanism to 
change the relation of armature and field, and to increase field strength 
and thus slow the armature. It is true, however, that the current pass- 
ing to the field, when once established, is entirely independent of the 
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operating mechanism. It does not touch any part of the operating 
circuit. The substance or essence of the Herdman invention was to 
estabhsh a slow-down having an electrical circuit automatically estab- 
Hshed by the révolution of the winding drum, and, when so established, 
to be entirely outside of the operating mechanism. This condition is 
true in def endant's mechanism. When the slow-down circuit has been 
established (it is true by the use of part of the operating mechanism), 
that circuit is, like Herdman's, entirely outside such operating 
mechanism. 

It is, of course, obvious that defendant's field rhéostat is part of the 
operating mechanism during the fuU speed period, and until the speed 
relay is de-energized and the rhéostat removed. But when this has 
been donc the slow-down is "independent of the operating mechanism" 
as a whole, though touching a corner of it, just as Herdman's inde- 
pendent circuit touches one corner of his operating mechanism ; that 
is, the hub of arm R^. 

I think, therefore, that ail the claims of the Herdman patent ex- 
cept 18-21 are so limited as not to be infringed, but that thèse four 
are sufficiently broad to cover defendant's device. In this case there 
should be a decree for plaintiff, declaring infringement of claims 18, 
19, 20, and 21, and for an accounting of profits and damages; each 
party to pay its own costs. 

[3] Case Ne. 30,306, on Sprague Patent No. 815,756, March £0, 
1906. This invention is upon a System of electrical control of eleva- 
tor apparatus, including control of speed and of current direction, and 
protection to the motor in case of a sudden turning off and on of the 
current supply by accident on the line or otherwise. 

The first claim covers two results, one the running of the armature 
at one speed by removing résistance in the armature circuit, and at 
a higher speed by inserting field résistance. This is under the opera- 
tor's control through contacts made by the operating lever. Claims 8, 
9, and 10 cover means for preventing the turning on of current to 
the motor, once it is turned off, until other means hâve operated to 
restore the starting résistance so that the motor will be duly protected. 
Claims 1, 8, 9, and 10 are alone in issue. 

As to the first claim there was nothing broadly new in removing 
armature résistance to speed up, and putting in field résistance to 
go f aster. This was what occurred in the Herdman device, just con- 
sidered, and the idea was in itself old. It is claimed by défendant that 
Sprague's particular System of control was anticipated by See & Tyler, 
No. 531,070, and by Lindstrom, No. 538,377. 

When the operating switch is moved upon the starting contact, cur- 
rent is turned on, but the motor revolves but slowly, because ail the 
résistance is in séries with the armature; that is, the driving current 
has to go through a number of rhéostats bef ore reaching the armature, 
and part of the driving current, after going through the résistances, 
is also taken off by a side track or shunt, so as further to retard the 
armature speed. At the same time the field is kept at its maximum 
strength. The resuit is that the motor starts slowly, and does not 
reach full speed until the operator shifts his lever to a contact which 
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sets the controller motor into action, resulting in cutting eut that part 
of the armature résistance which is in séries, inserting that part which 
is in the armature side track or shunt, and inserting résistance into 
the field. The tvvo speeds, intermediate and high, are subject to the 
terms of the first daim, unless something more must properly be read 
into that claim. The first speed is obtained by leaving in the armature 
résistance and dividing the current and by keeping up the field, and 
second speed by reversing thèse conditions. So far as thèse results 
are alone concerned, there is nothing requiring much exercise of the 
inventive faculty, whatever may be said of the Sprague invention as 
a whole. Reading the first claim will show that on its face it covers 
only means for actuating controller mechanism to increase armature 
current and decrease field strength. 

The claim calls for "means" for doing two things, increasing ar- 
mature strength and decreasing field strength. Ail the means neces- 
sary to accomplish thèse results are described and illustrated. They 
consist of the operating switch, a small shunt motor called the con- 
troller motor, a screw-threaded motor shaft provided with two sliding 
nuts, and a shunt opener switch marked 4^. The co-operation of 
thèse four éléments is essential to obtaining full speed. The right- 
hand one of the sliding nuts cuts out armature séries résistance and by 
the same movement introduces armature shunt résistance, so as to 
keep ail the current on the séries wire. This supplies the full arma- 
ture current. The left-hand sliding nut closes a solenoid circuit to eut 
out a field résistance shunt, which weakens the field and speeds up 
the motor by decreasing the counter-electromotive force. Thus we 
hâve full speed conditions, ail that is called for by claim 1. The con- 
troller motor and its left-hand sliding nut do a number of other things 
at the same time the speed is increased; but they relate to other con- 
ditions, counted on in claims 8, 9, and 10, and hâve nothing directly 
to do with obtaining full speed. Thus the traveling nuts must be 
brought back by reversing the controller current before a second high 
speed can be obtained ; but claim 1 says nothing about reversai means, 
merely counting on means for getting such speed. 

Claims 8, 9, and 10 of Sprague Patent. Claim 1, just considered, 
relates to the provision of an operator's switch and a motor controller 
mechanism, including certain résistances; the essential idea of the 
daim being that at one position of the operator's switch the controller 
mechanism shall act to remove the résistance in the armature circuit 
of the motor to permit the full current to flow through the armature, 
and at another position of the operator's switch the controller mechan- 
ism shall act to insert a résistance in the motor field circuit to weaken 
the field of the motor. Thus différent motor speeds may be main- 
tained according to the position of the operator's switch. Claims 8, 
9, and 10 in volve a safety arrangement, covering means for prevent- 
ing the turning on of current to the motor, once it is turned off, until 
other means hâve operated to restore the controller mechanism to its 
initial position, at which time the armature résistance is ail in circuit. 
The particular instrumentality to effect this spécifie purpose is a so- 
called cut-out switch in the governing circuit, which switch opens 
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when the controller mechanism is moved, and a bridging or maintain- 
ing circuit around such switch whicii is opçned automatically when the 
governing circuit is opened. 

It has already been seen that one of the sliding nuts on the shaft of 
the small pilot motor in its initial movement removes the séries ré- 
sistance in the armature circuit, and inserts the armature shunt ré- 
sistance; also that the other nut has closed the shunt opener switch 
to insert the field résistance, thus bringing the main motor to its high- 
est speed. This has resulted from either one or two swings of the op- 
erating switch, the first turning on current to the armature while its 
résistance is in séries, and the other turning on current to the pilot 
motor, so as to remove this résistance and also weaken the field, or 
turning on both currents. At the same time the pilot motor has 
accomplished other things relating particularly to the protection of the 
armature spoken of. It has closed the pilot reversing switch, prepara- 
tory to bringing back the two sliding nuts to initial position and rein- 
serting the starting résistance. It has also interrupted its own current 
and stopped, by opening switch 3^, and has also opened the important 
cut-out switch 13. Thèse hâve ail been done preparatory to reversing 
the pilot motor and bringing the apparatus back to initial position, 
meanwhile protecting the line so that no armature current can be 
turned on until the starting résistances bave been reinserted. 

The function of the cut-out switch 13 may be thus indicated : When 
the operating switch is fîrst moved, current is admitted to a circuit 
through a stop relay solenoid which governs a protective shunt, the 
pilot motor, and the armature brake coll. When the current is on, 
and the elevator running at full speed, the operator may open his 
switch, or the line circuit may be accidentally opened. This results 
in the stop relay coil being de-energized and dropping its contacts. If 
now current is suddenly restored, and were permitted to reach the 
armature without going through the starting résistance, the machinery 
might be theoretically destroyed, though actually protected by a fuse. 
The relay coil having dropped its contacts, as indicated, control is 
taken away from the operating switch, and cannot be restored until 
the controller mechanism is brought back to initial position, and the 
circuit at the cut-out switch restored, upon which operating current 
may again flow just as in the first opération. The gist of the whole 
matter is that the controller mechanism protects the armature from 
sudden accesses of electric current when the starting résistance is not 
in place, and continues to so protect it until it is safe to admit the driv- 
i«g force. Claim 10 covers the whole ground by counting on thèse 
éléments : 

"10. The combination of a motor, controller mechanism therefor, an opera- 
tor's switch for operating the controller mechanism, a cut-out switch arrang- 
ée! to be opened when the controller mechanism is moved trom initial posi- 
tion, a bridging contact for closing the circuit around the cut-out switch, the 
said contract being arranged to be opened automatically when the circuit is 
opened. thus taklng control from the operator's switch, and nieans for re- 
storing the controller to initial position and closing the cut-out switch in- 
dependently of the operator's switch, thus restoring control to the operator's 
switch, substantially as described." 
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Infringemeni of Claim 1. The first claim is a broad one on its face, 
but it is obvious that the prior art abundantly limits it to the par- 
ticular means shown in the description and Figure 1. There were 
numerous methods for gradually removing starting résistance in the 
armature circuit and for cutting in field résistance, to obtain inter- 
mediate and high speed. Two alleged anticipations relied on by défend- 
ant are See and Tyler, :531,070, and Lindstrom, 538,377. Both show 
particular means for accomplishing the speed control in question, by 
cutting out armature résistance and cutting in field résistance. They 
do not appear to me to anticipate Sprague, who shows a more effi- 
cient plati in some respects, but they do limit the broad claim for 
."means" reaching similar results. 

It is no doubt true that Lindstrom and See & Tyler do not show 
mechanism as fully operative as défendant or Sprague. The overhaul, 
or tendency of the motor to act as a generator when running up lightly 
loaded, or running down heavily loaded, is not taken care of. In See 
& Tyler the solenoid circuit for cutting in field résistance is directly 
across the armature, so as to be affected by its counter-electromotive 
force. But both patents show means for doing just what Sprague's 
claim 1 does, and neither one is inoperative, though not as efficient as 
the later devices. Sprague is thus confined to his improved mechan- 
ism, which défendant does not use. 

Defendant's system is différent from Sprague in détail. For the 
controUer motor défendant uses a solenoid to close valves for the pur- 
pose of cutting out the séries résistance. Sprague puts in an armature 
shunt résistance, which is not used by défendant. To insert the field 
résistance Sprague uses the controUer motor, the shunt opener switch, 
and a solenoid, while défendant uses a solenoid (described in the pre- 
ceding opinion as the speed relay motor) with one of its switches. 
! The resuit is the same, but the means and opération are quite 
différent. In view of the prior art there is no infringement of claim 1. 
Infringemeni o<f Claims 8, 9, and 10. Infringement of claims 9 and 
10 would clearly appear, except for one doubtful élément, which is: 

"Means for restorlng the controUer to initial position and closing the cut- 
out switch." 

The Sprague structure, as already shown, reverses the controUer 
current and thus brings back the sliding nuts, either to initial position, 
or as far as the operator desires, thus cutting in the armature résistance 
to any desired extent, and obtaining différent speeds as a resuit. This 
resuit (partial or complète) seems to be covered by the quoted élément, 
since restoring the controUer to initial positions involves stopping it 
in one or more intermediate positions because of the necessary con- 
nection of the controUer circuit with the operator's switch contacts. 
Defendant's System of return to initial position is simply a dashpot, 
which restores the controUer by gravity without stopping it in any in- 
termediate place. The dashpot, it is true, reads Hterally on the quoted 
language, "restoring the controUer to initial position," and the défend- 
ant does that identical thing, accomplishing by gravity what Sprague 
does by reversing an electric current. Sprague may incidentally do 
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another thing, by throwing off the reverser current, obtaining a modi- 
fied speed, and then moving on to the initial point. Stated in another 
way, one o£ the results accomplished by Sprague is obtained by de- 
fendant, but with a différent opération and by différent means. Wheth- 
er this amounts to infringement dépends on the breadth of construc- 
tion and range of équivalents vi^hich should properly be given to thèse 
claims 9 and 10. 

This question of range of équivalents dépends on three prior pat- 
ents, tw^o taken out by Sprague, Nos. 660,065 and 696,880, and the 
other by Wright & Kinsey, No. 509,505. The first of the Sprague 
patents is the well-known electric railway multiple vinit System, which 
made practicable the opération of electric trains of two or more cars, 
and the running of them forwards or backwards with equal facility. 
The other Sprague patent was for an improvement upon the first. 
The applications for thèse two Sprague patents, and for that in suit, 
were ail copending, so there is no question of anticipation under the 
rule of Century Electric Co. v. Westinghouse El. & Mfg. Co., 191 
Fed. 350, 112 C. C. A. 8. It is, however, claimed by défendant that 
the subject-matter of claims 8, 9, and 10 is found in the Sprague rail- 
way patent, and that those claims are void by the law of double pat- 
enting, as held in Miller v. Eagle Mfg. Co., 151 U. S. 186, 14 Sup. 
Ct. 310, 38 L. Ed. 121, and Western El. Co. v. Galesburg Union Tel. 
Co., 148 Fed. 857, and in this court, 144 Fed. 684, 75 C. C. A. 500. 

As to the Wright & Kinsey patent, one of its objects is stated to 
be the adaptation of safety appliances in such a manner that there is 
little danger of burning out the motor. The différences between 
Sprague and Wright & Kinsey are fairly stated by defendant's coun- 
sel as follows: 

"The eut-out switch of Wright & Kinsey is, llke the cut-out switch of 
Sprague, located in the governing circuit, being directly In séries with the 
coil F of the controller mechanism. Both Sprague and Wright & Kinsey désire 
that the motor circuit shall not be closed in case the protectlve résistance is 
not ail in the armature circuit and dangerous current is flowing. Sprague pro- 
vides hls cut-out switch and bridging contact, which act every time the 
controller is operated, whether or not this condition is présent. Wright & 
Kinsey provide a coil which pennlts the cut-out switch to open only when an 
abnormal current is beginning to flow. This is the only time that the cut-out 
switch combination Is of any utility, and Wright & Kinsey operate it at this 
time only. This seems on the whole a most sensible procédure to adopt. 
When the Wright & Kinsey cut-out switch does actually open It is because 
the dangerous condition to be guarded agalnst has occurred. Therefore, in- 
stead of establlshlng the mère shunting around the cut-out switch, they 
establish a circuit through contacts and a lever to energize a coil of the con- 
troller mechanism and colis of the reverslng mechanism to Immediately open 
the motor circuit and bring the controller back to initial position. This Is 
exactly what Is done in the Sprague case when the bridging contact is opened 
by the fallure of current or the opening of the operator's switch. As in 
Sprague the cut-out svritch cannot be closed after It has once opened until 
the controller is restored to Initial position, this restoration being efCected by 
the downward movement of the rod S of the controller mechanism." 

In other words, the Wright & Kinsey cut-out opérâtes only in 
cases of overload, and not at ail during normal conditions. Claims 
8, 9, and 10 are not limited to overload apparatus, but apply both to 
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normal and abnormal conditions. The mode of opération îs quite 
distinct. There is also a question as to the practical effect of the 
Wright & Kinsey switch in protecting the motor from overload. I 
adopt the argument of plaintiffs' counsel, pages 127-136, as to the 
Wright & Kinsey invention, with their conclusion that it does not an- 
ticipate Sprague. 

In view of thèse conclusions on double patenting and the prior 
art, I think that clainis 9 and 10 were not anticipated, and are enti- 
tled to a libéral construction, and that defendant's dashpot is a means 
for restoring the controller to initial position, within those claims, 
although Sprague accomplishes also other results not possible by 
defendant's construction. If it were not for the question of double 
patenting infringement would be clear. 

In regard to claim 8, the élément of means for restoring the con- 
troller to initial position, and closing the cut-out switch, is omitted. 
If this be read in, claims 8 and 9 would be identical. Without this 
élément, claim 8 would be invalid for inoperativeness. The claim may 
therefore be ignored. 

Double Patenting. The question is whether the claims of the pat- 
ent in suit relate to a separate invention distinctly différent from that 
of the railway patent. The claims in neither of thèse patents are 
limited to railway practice or elevator practice. In the railway spécifi- 
cation the patentée says that some features of the system are applicable 
to elevators. By his figures he illustrâtes only railway opération in 
the first patent and elevator opération in the second. 

There is no question that Sprague shows a similar system of speed 
control in both patents. There is the same cut-out switch, the same 
bridging contact, governed by the same solenoid, and the same resuit 
in the protection of the motor. Claim 209 of the first patent may 
be compared with claim 7 of the last. While claim 7 is not in suit, 
it may properly be referred to in order to show the identity of the 
two inventions. 

Comparison of claim 209, first patent, and claim 7 o£ the second 
(not relied on in this action) ; 

Olaim 209. Claim T, 

(1) A motor. (1) A motor. 

(2) A motor circuit. (2) A motor circuit. 

(3) A current varying controller for (3) A controller for the motor. 

the motor. (4) An operator's switch in circuit for 

(4) An oi)erator's .switch and circuit operatlng the controller. 

for operating the controller. (5) Means for opening the motor cir- 

(3) Means for opening the motor cir- cuit independently of the con- 

eult independently of the eoii- troller. 

troller. (6) Means for restoring the controller 

(6) Means for restoring the controller to initial position independently 

independently of the operator's of the operator's switch. 

switch. (7) A cut-out switch connected with 

(7) A cut-out switch connected with the controller, 

the controller. And closed in certain positions 

And closed in certain positions thereof, 

thereof, Which, when closed, restores con- 

Which, when closed, restores con- trol of the coutroUer to the oper- 

trol to the operator's switch. ator's switch. 
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While claim 7 is not in suit, daims 8, 9, and 10 are, and the élé- 
ments of those daims are found in a number of the daims of the rail- 
way patent in broader f orm. 

There is no doubt that the same invention is covered in both pat- 
ents, and claimed in both, for entirely différent purposes. Both in- 
ventions are highly meritorious, and the last should not be avoided, 
if it can be sustained on any reasonable theory. It is held in the 
Miller Case that where the invention in the two patents is the same, 
and the second one contains claims broader than the first, it is never- 
theless invalid, but where it covers matter essentially distinct and 
separate from the first, and its claims, it may be sustained if it dis- 
tinctly appears that the later invention is a separate one, "distinctly 
différent and independent from that covered by the first patent." In 
that suit a spring with two functions was in question, and the first 
patent covered the spring, and, of course, ail its functions, known and 
unknown. The second patent was for one of thèse functions. The 
first covered both a lifting and depressing opération ; the second, only 
the lifting effect. It was also decided in the same case that a single 
invention may include both a machine and its product, and that an 
inventor may make an improvement on his own invention, and obtain 
a separate patent thereon. Cantrell v. Wallick, 117 U. S. 689, 6 Sup. 
Ct. 970, 29 L. Ed. 1017. 

This question of double patenting is discussed at length in the tes- 
timony and briefs. There are numerous différences of détail be- 
tween the arrangements of the two mechanisms. Two motors are 
used in the railway system, which are séries motors, while only shunt 
wound motors can be used in elevator Systems. For this reason the 
exact controUing devices of the elevator patent could not be used in 
the other. Another problem distinct in the two Systems is the "coast 
relay" in the railway System, and the "overhaul" in the other. When 
the car is going down hill, current can be eut off the motor by a 
séries of coast relay switches. In the elevator design, when the car 
is going up light or down heavily loaded, the motor becomes a generator 
and tends to induce a dangerous speed. This is called the "overhaul," 
and is provided for in a différent way from that of the coast relay. In 
brief, the main motors in the railway system may be stopped by the 
coast relays, and started again by the operator, without restoring the 
controller to its initial position, as must be done in the elevator system. 

There is also a différence between the controller of the elevator 
patent, and the current varying controller of the railway patent. The 
latter performs an additional function in shifting the two motors 
from séries to parallel. Both are current varying controllers, how- 
ever, and operate in just the same way, except for such additional 
function of the railway device. It is true that there is a distinction 
between the current varying controller of the railway patent and the 
controller mechanism of the elevator patent, in that the first does ail 
that the second does, and other things also. It is hère assumed that 
the railway system would not work satisfactorily with one motor, or 
with a shunt wound motor, and that the elevator system would not 
work with a séries motor. The différences in the two Systems arc 
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largely due to thèse facts. There are other différences in opération, 
because the results are différent; the controller mechanism being ap- 
plied to différent machinery. 

A test suggested in the Miller Case is whether the structure of the 
second patent would infringe a claim of the first. In this case it is 
quite clear that the elevator mechanism would not infringe the rail- 
way patent if the patents were in différent ownership, because its 
opération and resuit are distinct. It seems, also, that défendant does 
not infringe the railway patent, for the same reason. 

[4] If the elevator patent may properly be considered as an im- 
provement upon the other, it should be sustained, although including 
the same invention. Miller v. Eagle Mfg. Co., supra; Cantrell v. 
Wallick, supra; Thomson-Houston El. Co. v. Ohio Brass Co., 80 
Fed. 712, 26 C. C. A. 107. The second patent makes use of a shunt 
wound motor, a distinct improvement as applied to an elevator Sys- 
tem. The same is true of the armature shunt résistance. Another 
problem had to be met, and such changes in the railway mechanism 
as were necessary to solve it were made. The field résistance which 
is eut in for high speed in the elevator wiring is, of course, absent 
in the railway patent, because of the use of séries motors. It seems 
clear that thèse changes, made necessary in a practical elevator Sys- 
tem, are improvements on the railway System, and that Sprague was 
entitled to both patents. 

Claims 9 and 10 are held valid and inf ringed. Claim 1 is valid, but 
not infringed. Decree for plaintiffs accordingly, each party to pay 
their own costs. 



VACUUM CLEANER CO. v. INNOVATION ELECTRIC CO., Inc. 
(District Court, S. D. New Yorl^;. .Tune 23, 1916.) 

1. Patents <®=»328— Validity and Infringement— Vacul'm Cleanek. 

The Kenney patent, No. 847,&47, for a vacuum cleaner, was not antici- 
pated, is valid, and covers a highly meritorious Invention. Claim 4 also 
held infringed. 

2. Patents <S=>165 — Construction ci- Claims — Definiteness. 

The use o£ relative terms In a patent claim, such as "sufflcient vacuum" 
or "narrow," does not necessarily destroy the claim for Indeflniteness ; 
nor are such terms to be deprived of reasonable elastlcity, provided the 
court is satlsfled that the dlsclosure is clear and practicable, and that 
the invention on its merits is entitled to an interprétation which wlU 
préserve to the inventor the iust results of his contribution. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
<&=>105.] 

3. Patents <®=3289 — Accounting foe Infrin&ement — Delay in Bbingins 

Suit. 

Where complainant, the owner of a patent, wlth fuU knowledge that 
défendant was making, openly advertising, and selUng a device respect- 
ing which, on complainant's request and claim of infringement, it sup- 
plied full information, walted flve years, and until the terminatlon of 
other litigatlon over the patent, before commenelng suit for infringement, 

@=»For other cases see same topie & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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It is not entitled to an accountlng for profits or damages during such 
time. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 467-469; Dec. 
Dig. ©=5289.] 

In Equity. Suit by the Vacuutn Cleaner Company against the 
Innovation Electric Company, Incorporated, to restrain infringement 
of claim 4 of letters patent No. 847,947, for a vacuura cleaner, granted 
to David T. Kenney March 19, 1907. Decree for complainant. 

Charles Neave, William G. McKnight, and Frank C. Cole, ail of 
New York City, for plaintifï. 

Francis W. Parker, of Chicago, 111., and A. E. Kent, of New York 
City, for défendant. 

MAYER, District Judge. [1] It is apparent that this is regarded 
as a test case of considérable importance, in view of the extensive 
commercial growth of the vacuum cleaning art. As many de vices are 
now on the market, it is not possible to foresee whether the décision 
hère arrived at will be far-reaching in its effect, or merely confined 
to the subject-matter of this particular controversy; but, appreciating 
the possible influence which the ultimate resuit of this case may hâve 
on the commercial art, and in view of the exhaustive and able manner 
in which the case was presented by counsel, I hâve again studied the 
history of the art and foUowed in minute détail defendant's elaborate 
analysis of the file wrappers. 

The true approach to the considération of an alleged invention starts 
with the mental attitude which the claimed achievement is entitled to 
attract. There is, at times, confusion in the use of familiar terms 
of description or définition, such as "basic," "pioneer," "primary," 
and "improvement," and I prefer the method which seeks to ascertain 
at the outset what in fact has been the contribution of the patentée 
to the knowledge of the arts and the public welfare, rather than to 
be concerned too rigidly with the exact placement of the patent under 
some generic or spécifie définition. 

The case at bar has confirmed the conclusion announced in Vacuum 
Cleaner Co. v. American Rotary Valve Co. (D. C.) 227 Fed. 998, that 
Kenney founded the modem art of vacuum cleaning, and that his 
invention has not only added much in the way of greater comfort and 
improved hygienic conditions from the household to the skyscraper, 
but has opened up opportunities for extensive manufacture, with the 
conséquent employment of labor from the mechanic to the salesman. 

Such an invention is of great merit, and, in determining its scope, 
the courts must endeavor to look at the patent in suit and at the prior 
art with the eyes of yesterday, and to realize what could or could not 
be accomplished to-day, if the prior art alone had been followed and 
the disclosures of the patent had never been made. 

The fundamentally important proposition which Kenney taught the 
art, and practically exemplified, was the vacuum idea as contrasted 
with the air current theory. He may not hâve known the ramifica- 
tions of the scientific side, but what he did know was that, if certain 
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instrumentalities are emplo)fed in a certain way, the dirt will be 
sucked up from beneath the surface to be cleaned. 

Throughout the proceedings in the Patent Office, Kenney stood his 
ground and step by step overcame the objections and références made 
by the Office in the course of the prosecution of his patents. The 
presumption which goes with the grant is fortified in this case by the 
careful and diligent examination to which Kenney's applications were 
subjected. Claim 4 originated in Kenney's application (No. 147,968) 
filed March 16, 1903, and that application eventuated in the patent in 
suit. The claim was at first rejected, and after further proceedings 
Kenney appealed to the Board of Examiner s in Chief. That board 
reversed the examiner, and held claim 1 (claim 4 of the patent in suit) 
allowable, pointing out that the British patent to Howard and Taite 
was for an inoperative structure. The Patent Office then required 
that this claim, then contained in Kenney's application 147,968, should 
be transferred to Kenney's pending application for the patent in suit, 
and on December 29, 1906, Kenney, in obédience to this requirement, 
transferred claim 1 of No. 147,968 to his application for the patent 
in suit. 

Referring to the spécification in which the claim originated, the 
f ollowing appears : 

"lu the fonii of haiid Implement illustrated in détail In Flgs. 2, 3, 4, and 
5, a stock 1, whlcli is in tlie sliape of a nose or nozKle and incloses a suctlon 
clianiber, lias fonned on it a contact surface 2, whlcli is pierced by a narrow 
and restricted slot 3. The slot Is in iiuolistructed communication wlth the 
cliamber, and Is bounded and deflned by llps which surround the slot ; thèse 
lips, formlng the edges at the outer end or mouth of the slot, also form the 
contact surface of the" cleaner, and the outward mouth of the slot lies in the 
plane of this contact surface, so that, when tho clenner is applled to a 
tloor or other surface to be cleaned, the llps and restricted outward mouth 
of the slot wlU be bronght into contact therewlth." 

This extract from the spécification shows clearly that Kenney in- 
tended that the lips were to make a sealing contact with the surface 
to be cleaned. But a reading of the claim, which is phrased in clear 
and simple language, would hâve been sufficient, without the further 
aid to interprétation abundantly found in the file wrapper; for claim 
4 reads as follows : 

"A cleaner comprising a suetion cliamber provided with a narrow inlet 
slot, the slot being bounded and deflned by lips which lie In the contact sur- 
face of the cleaner, with the outward mouth of the slot lying in the plane of 
this contact surface, substantlally as described." 

The criticisms now made of the claim are sufficiently disposed of 
by what was said in Vacuum Cleaner Co. v. American Rotary Valve 
Co., supra, and in the opinon on the motion for preliminary injunc- 
tion in this suit, except possibly in respect of the "suetion chamber" 
and the limitation to a structure having "projecting lips," which de- 
fendant urgently insists upon. 

The application in which the claim originated clearly defines what 
is meant by suetion chamber as follows : 

"The suetion chamber in tlie stock is merely a conimuulcating passageway 
for the air between the slot and the tubular portion of this passageway. It 
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is of sufficient capacity to freely allow the air to pass and is without sharp 
corners or enlarged portions where the veloclty of the air can become re- 
(luced and the dust deposited." 

The contention that claim 4 must be limited to a structure having 
projecting lips is disposed of by the fact that the tool illustrated and 
described in the application in which the claim originated is free from 
projecting lips, and the wording of the claim itself does net give any 
solace to the contention now made. In effect, the position of the de- 
fendant is that the patent is limited to a high vacuum System; that 
the cleaning tool must hâve a large suction chamber, provided with an 
exceedingly narrow slot, the edges of which hâve protruding lips. 
Thus construed, the argument is that défendant does not infringe, be- 
cause its devices are provided with vacuum producers utilized in con- 
nection with a cleaning tool which has a wide open mouth, with no 
suction chamber and no protruding lips. The argument on broader 
grounds rests upon the proposition that defendant's devices operate 
upon the air current principle, so that the dirt is removed solely by 
the action of air currents, which, in passing by the dirt, lift it and 
carry it away, as distinguished from the vacuum principle of the pat- 
ent in suit, which, as the expert Reeve puts it, acts on a sort of tornado 
principle, whereby the dirt is violently disturbed and sucked, so as ul- 
timately to reach the depositary réceptacle. 

To illustrate the théories entertained by Lucke, defendant's expert, 
and Reeve, plaintifif's expert, numerous démonstrations were given 
by Lucke at Columbia University and by Reeve at a shop known as 
Boucher's. It is not practicable, within the reasonable hmits of an 
opinion, to describe thèse démonstrations at length. Much was in- 
terestingly said by both experts as to the meaning and theory of their 
respective démonstrations, and it probably will be some time before 
conscientious experts can agrée as to the scientific theory of the op- 
ération of thèse devices. 

In the use of defendant's structure there undoubtedly is some air 
current action ; but that is merely incidental, and the structure op- 
érâtes upon the so-called vacuum principle consistently urged by Reeve 
throughout a séries of litigations. The same must be said of defend- 
ant's devices, for there vi'as one démonstration which, in my opinion, 
conclusively resolved any doubt which might hâve been entertained 
as to the principle upon which defendant's devices operated. Al- 
though defendant's business circulars addressed the public upon the 
représentation that their machines are désirable because they remove 
deep-seated dirt, the theory of defendant's case was that their ma- 
chines remove, in the main, only surface dirt; that theory being 
advanced to support, by expérimental démonstrations, Lucke's theory 
of air currents. At Boucher's, however, Reeve trampled into a carpet 
a considérable amount of dirt, and, to the observer, the carpet seemed 
clean. When, however, defendant's devices were applied, it was sur- 
prising to see how much dirt was in the clean-looking fabric, and how 
efhciently defendant's devices took up this dirt, and in a manner which 
234 F.— eO 
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can be explained only upon the tlieory that defendant's devices oper- 
ated on the same principle as the Kenney patent. 

[2] Of course, where a patent by its very nature speaks of dimen- 
sions in relative terms, a skilled man, by rearrangement, or an increase 
hère and a decrease there, may devise a structure which on mère in- 
spection would seem not to infringe; but where, as hère, the inven- 
tion is highly meritorious, and the principle employed in the alleged 
infringing device is the same as that disclosed in the patent, the court 
should not be astute in searching for exculpatory changes. 

As was pointed out in Vacuum Cleaner Co. v. American Rotary 
Valve Co., supra, and in the opinion on the motion for preliminary 
injunction, words like "sufficient vacuum" and "narrow" do not neces- 
sarily destrOy a claim for lack of definiteness, nor are they to be de- 
prived of reasonable elasticity, provided always that the court is sat- 
isfied that the disclosure of the patent is clear and practicable, and 
that the invention on its merits is entitled to an interprétation which 
will préserve to the inventer the just results of his contribution. 
Woerheide v. H. W. Johns-Manville Co. (D. C.) 215 Fed. 604; Id., 
220 Fed. 674, 136 C. C. A. 316; Eibel Process Co. v. Remington Mar- 
tin Co., 234 Fed. 624, Circuit Court of Appeals for the Second Circuit. 

It was sought to cast some doubt upon the testimony and experi- 
ments of Reeve. But, while not failing to appreciate the sincerity and 
ability of the fascinating Lucke, I think Reeve must be recognized 
as the foremost expert in this art. This position he has attained 
through many years of painstaking and laborious study and experi- 
ment, and if there are occasionally inconsistencies in the testimony 
given by him on différent occasions, they are due to his f rankness, and 
to the f act that he does not insist that every experiment he ever made, 
or every conclusion he ever stated, must necessarily be right, even 
though later investigation hàs shown him previous errors. Consistency 
is not always a jewel, and the expert, who realizes that later and wider 
investigations point out earlier error, and frankly so states, invites 
the confidence of the court much more readily than he who persists 
in endeavoring to reconcile inconsistent statements. 

Finally, the contention is made that defendant's devices are con- 
structed in accordance with the disclosure of the Cummings patent of 
1891 (No. 460,935). The testimony of the son of Cummings con- 
firms the conclusion arrived at in the American Rotary Valve Co. 
Case that the Cummings tool was impracticable. Cummings was some- 
thing of an inventor, and, although a man of limited means, certain 
inventions of his in other directions were successful. He actually 
experimented with the device of his patent in a woodworking estab- 
lishment, for the purpose of sucking the sawdust and chips away from 
the woodworking machine. His son, who was an intelligent and truth- 
ful man, testified that, when the cumbersome Cummings device was 
used on a strip of carpet, it was found that it stuck to the carpet and 
was not practicable. Thereupon expédients were tried to overcome 
this difficulty, and one method was to put castors under the box, and 
then to put lips across the edge of the box, and finally to put the box 
on a truck, thus lifting the hood off the surface to be cleaned. In 
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other words, when there was a sealing contact the Cummings device 
did not work, and when there was not a sealing contact the device 
naturally would work only to draw up surface dirt and litter. 

Cummings' son did the best he could to interest people in his father's 
invention, but f ailed. It must not be f orgotten that Kenney was also 
a man of very moderate means, and the reason for his success was the 
inhérent merit of his invention, and the reason for the failure of 
Cummings was, not the latter's poverty, but the lack of merit of his 
device; and, after ail, the best answer is that no one would think to- 
day of using the Cummings device. 

Without further discussion, I am fully satisfied that claim 4 is valid, 
and, notwithstanding that defendant's machines hâve a wider slot or 
mouth than Kenney's preferred form, and a lower vacuum, it seems 
to me that they infringe claim 4. 

[3] On the question of an accounting, an interesting situation lias 
arisen. I still remain satisfied that défendant was not a willful in- 
fringer. I think that Rosenfield conscientiously tried to avoid the 
Kenney patent. He evidently saw the commercial possibilities of a 
small portable machine, which the housewife could operate, and for ail 
practical purposes succeeded in producing a useful commercial article. 
He waited until the Cummings patent expired, and first put his ma- 
chine on the market in the early part of 1910. Undoubtedly more 
was claimed for the Cummings machine by plaintiff's predecessor than 
that machine was entitled to, and the fact that Rosenfield thus waited. 
is some évidence of his désire to avoid infringement of an existing 
patent. 

On November 1, 1910, a letter was sent by plaintiff company to 
the Rosenfield Manufacturing Company (the original name of défend- 
ant Company), notifying the latter of its infringement of the patent 
in suit, and threatening a lav/suit. On November 12, 1910, Mr. Kent, 
the attorney for the Rosenfield Company, replied, stating, in efïect, 
that he had advised his client that the "suction cleaner manufactured 
and sold by it does not infringe any of the claims of this patent," and 
asking for the numbers and dates of "any other patents owned by 
the Vacuum Cleaner Company which you think my client is infring- 

On November 14, 1910, plaintiff's counsel asked for detailed infor- 
mation, blueprint, and description of defendant's "suction cleaner," say- 
ing: 

"On receipt of thèse I can advise you more fully regardlng the patents 
infringed." 

On November 17, 1910, Mr. Kent responded, giving the information 
required, but no answer was received. Again on May 26, 1911, Mr. 
Kent wrote to plaintiff's counsel, calling attention to the letters of 
November 12, 1910, and November 17, 1910, and stating: 

"I should be oWiged if you would advise me now as you suggest in your 
letter of November 14th regardlng wliat patents, if any, owned by the 
Vacuum Cleaner Company, you consider to be infringed by the Magic electric 
.suction cleaner made by Rosenfield Manufacturing Company." 
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On July 7, 1911, Mr. Kent wrote again, without getting an answer. 
In April, 1914, Rosenfield, président of défendant company, called 
Lipon Jones, managing director of the plaintiff. Jones had been sending 
threatening letters to a customer of Rosenfield, and Rosenfield went 
to see him about this niatter. Jones rather excused his conduct, and 
Rosenfield said: 

"I would like you to tell me now whetlier you tliink this infringes or not, 
because I know it don't." 

And Jones said : 

"I will tell you wliat I will do, Mr. Rosenfield. I will glve this to our at- 
torneys, and hâve tliom write you ahout it." 

On April 18, 1914, défendant received a letter from the plaintiff 
stating : 

"I flnd it will be sonie days before I can write you anything definite, as 
our lawyerg are so husy in court tliat I cannot get this matter up with them 
before the first of the week." 

Nothing further was heard from Jones or the plaintifï until October 
11, 1915, when plaintifif wrote défendant: 

"The fundamental David T. Kenney patent, No. 847.947, has been sustained 
by the L'nited States court, and we hand you herewith copy of the décision. 
The deeree will foUow later. We hereby direct your attention to the f act that 
your machine infringes the sustained daims of this patent, and we must ask 
you to eease manufacturing and offlering it for sale. At the proper time, we 
shall expeet an accouuting for such infringing machines as you hâve already 
sold." 

Throughout this period défendant was showing its machines at pub- 
lic exhibitions, was working in the open, and, in brief, was notorious- 
ly carrying on its business. It is plain that for some reason plaintifif 
concluded not to sue défendant until after the décision on September 
30, 1915, in the American Rotary Valve Co. Case. 

I am inclined to think that plaintifï thought the wise course was to 
refrain from suit, or threatening suit, until the American Rotary 
Valve Case was decided ; but, whatever may hâve been the motive, 
the fact remains tliat plaintiff stood by from the fall of 1910 until 
October, 1915, and deHberately acquiesced in the sale of defendant's 
machines. 

Plaintiff seeks to escape from this conclusion by pointing out the 
use of the word "other" in Mr. Kent's letter of November 12, 1910. 
But in transactions of this character the relations of the parties are 
not to be determined by an isolated expression. Such expressions 
often escape notice when the parties hâve their minds upon the sub- 
stance of a situation rather than upon a close analysis of correspond- 
ence. During this period of years it was easy for plaintiff either to 
hâve begun suit, or to bave threatened suit, or, in any event, to hâve 
answered defendant's inquiries, rather than take a course which nat- 
uraily led défendant to believe that plaintiff did not intend to proceed 
against it. 

I am well aware of the fact that plaintiff has been compelled to in- 
stitute several litigations, and that a plaintiff cannot be expected to 
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pursue ail infringers at the same time. As has bfeen repeatedly said, 
each case of lâches rests upon its own facts, and in this case I think 
it would be inéquitable to make défendant account for the period be- 
tween November, 1910, and October, 1915. While, on the one hand, 
the infringer takes his chances, yet, on the other, where the questions 
involved are legitimately debatable, and a défendant furnishes full 
information, and has built up a business and an organization, the 
owner of the patent, who has knowledge of an infringement, should not 
be permitted to stand idly by and speculate on the accounting, pend- 
ing the resuit of litigations which plaintifï sélects, and wisely so, be- 
cause of the desirability of putting the best foot forward first. 

The case, it seems to me, must be placed somewhere between Rich- 
ardson v. Osborne (C. C.) 82 Fed. 95, affirmed 93 Fed. 828, 36 C. 
C. A. 610, and Motion Picture Patents Co. v. Laemmle (D. C.) 214 
Fed. 787, and thus cornes practically to the same resuit as in Mosler v. 
Lurie, 209 Fed. 364, 126 C. C. A. 290. 

The patent is valid, and claim 4 is infringed, and plaintiff may sub- 
mit the usual decree, excluding from the accounting the period from 
November, 1910, to October, 1915. 

Settle decree on notice. 

Addendum. 

As the Circuit Court of Appeals has adjoumed for the summer, I 
shall, in ail the circumstances, suspend the injunction on the following 
conditions: (1) That an appeal be promptly taken; and (2) that a 
reasonable bond be fumished by defendjint. 

As apparently défendant cannot obtain a license, and should not 
be embarrassed until the Appellate Court renders its décision, I am 
disposed to make the bond quite moderate. The order suspending 
the injunction may hâve the usual provision for leave to apply to vacate 
or modify same on short notice, so as to assure an early hearing of 
the appeal. 



CUSHMAN & DENISON MFG. CO. v. L. F. GRAMMES & SONS. 
(District Court, B. D. Pennsylvanla. June 2, 1916.) 

1. Courts i©=>352— Accounting befobe Masi-ee— Pbocedueb. 

Equlty rule 6.3 (198 Fed. xxxvll, 115 C. C. A. xxxvii), dealing wlth ac- 
counting before a master, whleli requlres the party accounting to bring in 
an account In the form of debtor and créditer, but glves the other party, 
tf dlssatlsfled, the right to examine the accounting party, deals with 
resnlts and not with évidence. It glves no sanction for a demand upon 
the accounting party to set forth in his account évidence or the sources 
of iKissible évidence from which a différent account might be stated, al- 
though the adverse party may go Into such Inqulry If he chooses, in which 
case the inquiry Is govemed by the ordlnary rules of évidence. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 926-932; Dec. 
Dig. <S=>352.] 

2. Teade-Mabkb and Tbade-Nahbs ®=»94 — Suit tob Infeingement— Account- 

ing. 

On an accounting by a défendant before a master for Infringement of 
trade-mark or unfair compétition, complainant has not the right to inspect 

<5»For other cases see same topic & KEY-NUMEBR In ail Key-Numbared Dlgests & Indexe* 
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the books of défendant, not in évidence, for the purpose of learnîng there- 
from the names and addresses of défendants customers to whom sales 
of infrlnging articles were made. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 107 ; Dec. Dlg. €=94.] 

In Equity. Suit by the Cushman & Denison Manufacturing Com- 
pany against L. F. Grammes & Sons. On certificate of master in inter- 
locutory report. Ruling of master affirmed. 

See, also, 225 Fed. 883 ; 234 Fed. 952. 

Oswald M. Milligan, of Philadelphia, Pa., and George W. Tucker, 
Jr., of New York City, for plaintifï. 

George K. Helbert and Fenton & Blount, both of Philadelphia, Pa., 
for défendants. 

DICKINSON, District Judge. It is apparent that rather fine lines 
are being drawn in the conduct of this case. Perhaps this is unavoid- 
able because of the character of the real questions involved. Broadly 
stated, the controversy grows out o^f thèse respective positions assumed 
by the parties. The plaintiff, with a decree in its favor for an ac- 
counting, dénies the correctness of the account stated by défendants. 
Behind the demand made by plaintifï, there is the implied averment 
that défendants bave returned a less volume of sales than actually 
made. If défendants disclose the names and addresses of the custom- 
ers to whom sales were made, the discrepancy between sales admitted 
and sales made would appear and défendants can be charged with 
what they hâve actually received. Hence the demand for an inspec- 
tion of défendants' books. Défendants, on the other hand, flatly charge 
plaintifï with seeking to get the names and addresses of défendants' 
customers from no other motive than commercial rivalry. It is ap- 
parent that each is asserting a right. The plaintiff has the right to 
ail admissible évidence of sales made by défendants of the articles, 
the sale of which belonged to plaintifï. Défendants hâve the right to 
protect their own business from encroachment and from rival espion- 
age. Which of the parties is lawfuUy in possession of the part of the 
field where thèse rights overlap is obviously to be determined by the 
trial judge in the exercise of a necessary discrétion committed to him. 
The exercise of this discrétion is governed by the finding of a fact 
which only the trial judge can find. If a question were asked the 
answer to which would disclose trade information of value only to a 
competitor, the situation would evoke the proper ruling. If, on the 
other hand, évidence necessary to a finding of the proper sum to be 
awarded was sought to be elicited, an incidental and unavoidable dis- 
closure of business dealings, otherwise uncalled for, would not justify 
its exclusion. The master has shown himself to bave a proper appré- 
ciation of this Une of démarcation, and we do not feel called upon by 
anything disclosed by this record to interfère with the exercise of his 
discrétion. Indeed ail that is necessary to be said has already been 
said in (D. C.) 225 Fed. 883. With no thought in mind of prejudging 
the rights of either party, but merely to emphasize the distinction at- 
tempted to be before indicated, certain points may be recapitulated. 
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[1] 1. Rule 63 (198 Fed. xxxvii, 115 C. C. A. xxxvii) relates 
wholly to an accounting. Its purpose is to facilitate this by re- 
quiring the party called upon to account to state one. It deals 
only with results and not with the évidence from which fact conclu- 
sions on which to base a statement of account might be drawn. In 
form it is required to be a "debtor and creditor" account. If it is 
satisfactory to the other party, the accounting is donc. Such other 
party, however, is not bound to accept it. If it is not satisfactory, the 
accounting facts may be developed in the way pointed out by the rule. 

2. Rule 63 clearly supplies no sanction for a demand upon the ac- 
counting party to set forth in his account évidence or the source of 
possible évidence from which a différent account might be stated. 

3. The opposing party may, however, go into such an inquiry if he 
chooses. If he does, the inquiry is governed by the ordinary rules 
of évidence which pertain to ail judicial inquiries and must follow 
p.long thèse well-known lines. A sufficient guide to what may be 
donc when this field of inquiry is entered upon is supplied by the 
clear-cut rulings of Judge Thompson in the case of Rollman v. Uni- 
versal Hardware Works (D. C.) 218 Fed. 651. 

4. The distinction between what may be brought into évidence at 
the trial and what disclosures may be required in advance of trial 
may also enter into the question. For illustration, a party might hâve 
the right to compel the production of books or papers and at the trial 
put them in évidence when he would not hâve the right to compel the 
production of the same books or papers to be submitted to his in- 
spection in advance of trial, although for use at the trial. 

[ 2 ] The master applied thèse gênerai principles in his rulings. The 
défendants submitted an account. With this, the plaintiff was dis- 
satisfied. It called, as under rule 63 it was its right to do, one of 
the défendants as under cross-examination. The fact was developed 
that the accovmt had been prepared by an expert accountant and an 
employé of the défendants who had knowledge of the transactions 
which entered into the accounting. It also developed that the défend- 
ants had books of account in which the transactions were entered. 
Thèse books, however, were not kept by the witness, but by a Mr. 
Eyre, who was présent at the hearing with the books. The books were 
then called for and produced. Counsel for plaintiff demanded pos- 
session of the books for inspection purposes. The master ruled that 
the names and addresses of défendants' customers need not be disclosed 
to plaintifif. To présent the précise point involved, we reframe the 
question certified in this form : 

"Has the plaintiff tlie riglit to inspect tlie books of défendants not in évi- 
dence for tlie purpose of learning therefrom the names and addresses of dé- 
fendants' customers to whom 'Gem' paper clips in black boxes with vvhite 
labels were sold in unfair compétition with plaintiff 's 'Geni' paper clips?" 

As before observed, lines of extrême fineness are drawn by the man- 
ner in which this inquiry is sought to be conducted. The question of 
what évidence of the volume of sales made by the défendants or to 
whom made, may be introduced, is not before us. It is the much nar- 
rower question of whether plaintiff may compel the défendants te 
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submit for inspection and examination défendants' books and papers 
not in évidence in order that plaintifï may be able to glean f rom them 
information helpf ul to plaintiff in the trial of the case, and which may 
also be very harmful to défendants in their trade relations with their 
own customers and with the plaintiflf as a hostile rival and competitor. 
If the question be analyzed it will be found not to differ in principle 
from what it would be if applied to the testimony of a witness. The 
accounting transactions might be wholly in the keeping of the memory 
of a witness. The accounting facts could then be made to appear 
only through oral testimony. This same Mr. Eyre, for instance, 
might hâve ail the information which thèse books contain. The in- 
formation would then hâve the like value to the plaintiff which it now 
has. Could the défendants be required to supply this information in 
advance of its getting in évidence? On further analysis it will be 
seen that the ruling of the master in no way conflicts with any right 
of the plaintiff to introduce or compel the production of any relevant 
évidence. In the supposititious case instanced he could call any wit- 
ness, either in chief or as under cross-examination, as might be proper, 
and ask and hâve a ruling upon any question which he might see fit 
to ask. This it will be observed is an entirely différent thing from 
what is the touchstone of the présent inquiry, his right to information 
not in évidence merely because it may be lielpful to him in the trial 
of the cause and which may or may not be used by him for evidential 
purposes and which, at least as a theoretic possibility, may be used 
for other than evidentiary purposes in harm of his opponent. 

The answer to the question certified, as interpreted, is in the néga- 
tive, and it is held that the ruling of the master was a proper one. 



CUSHMAN & DENISON MFG. CO. v. GRAMMES et aL 

(District Court, B. D. Peimsylvanla. June 2, lOlC.) 

No. 1081. 

Eqtjitt ©=5416 — Opening Consent Decbbe. 

A deeree entered by stipulation of parties should not be dlsturbed except 
on a clear showlng of a meritorlous défense tlie déniai of which would 
work plaUi injustice. 

[Ed. Note. — For other cases, see Equity, Cent. Dlg, § 945; Dec. Dig. 
<S=>416.] 

In Equity. Suit by the Cushman & Denison Manufacturing Com- 
pany against Harry A. Grammes and others, doing business as L,. F. 
Grammes & Sons. On exceptions to interlocutory report of master. 
Exceptions overruled, and report confirmed. 

See, also, 225 Fed. 883, 234 Fed. 949. 

Oswald M. Milligan, of Philadelphia, Pa., and George W. Tucker, 
Jr., of New York City, for plaintiff. 

George K. Helbert and Fenton & Blount, both of Philadelphia, Pa., 
for défendant. 

®=5For other cases see same topic & KBT-NUMBBR lu an Key-Numbered Dlgests & Indexe» 
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DICKINSON, District Judge. The parties to this controversy seem 
to be in accord only in the thought that this litigation should be brought 
to an erd. A perusal of the record impresses one with the same 
thought. The opinion of Judge McPherson, accompanying the order 
of July 3, 1914, gives the then state of the record. By that order the 
status of the case, presenting a decree against the défendants as 
prayed for and a référence to a master to state an account, was leff 
undisturbed, except in the respect that the master was directed to 
take and report any évidence and testimony submitted in support or 
déniai of défendants' pétition to modify the decree which had been 
made. If the pétition were denied, there was in the case two findings : 
One, that the défendants had been guilty of unfair trade compétition ; 
the other, that they had infringed plaintiff's trade-mark. If the péti- 
tion were granted, there would be only a finding of unfair trade. The 
master submitted a report upon another phase of the case but which, 
to some extent, involved this. By the order made, following the 
opinion in (D. C.) 225 Fed. 883, the master was directed in his dis- 
crétion to pass upon ail the matters before him in a final report, or to 
pass upon this phase in an interlocutory report, unless the parties 
should, by stipulation, eHminate this feature from the case. This the 
parties hâve not done, and the master bas made his report confined 
to the matters referred to him by Judge McPherson. 

This brings us to the question of whether the decree as made should 
be modified. Certain facts which are already matters of record may 
be hère recapitulated : (1) The decree asked to be modified was based 
upon the admissions of the défendants and the stipulation that it be 
entered. This was January 22, 1914. (2) On March 10, 1914, the 
défendants asked leave to move to vacate the decree. This leave was 
refused. (3) On March 19, 1914, a pétition was presented, asking 
that the decree made be opened, etc. This was denied. (4) On June 
22, 1914, the pending pétition was presented, asking that the decree 
be modified. This was referred by the order of July 3, 1914, to the 
master upon which he now reports. On August 16, 1915, the master 
was directed to comply with the order of July 3, 1914, as above stated. 
By this report it appears that a hearing was had upon the order at 
which the défendants offered évidence in support of the pétition. The 
plaintiff, deeming ail which had been offered insufficient to induce 
the court to modify the decree already made, raised the question of its 
sufilciency by a motion to strike out. This motion in the opinion of 
the master was well based, but, in compHance with the order of July 
3, 1914, he reports the facts found, together with his opinion that 
the pétition to modify the original decree should be dismissed. The 
défendants except to the report, advancing three propositions: (1) 
The order of July 3, 1914, was made without authority and was a 
nuUity and the report thereon a like nullity. (2) The pétition itself, 
coupled with the answer thereto, established ail the facts beyond the 
necessity of any inquiry thereinto and rendered such inquiry super- 
fluous. (3) A perusal of the évidence submitted by the défendants 
will satisfy the court that the decree as made should be modified. 

The order of July 3, 1914, by Judge McPherson, having been made. 
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it would be futile, if not indeed out of place, to discuss tlie authority 
to make it. Whether the equity powers of the court can be delegated, 
or whether the report before us is to be deemed that of a master under 
rule 59 (198 Fed. xxxv, 115 C. C. A. xxxv) or of an examiner, or 
whether the testimony and évidence returned is to be viewed as a 
déposition taken in support of the averments of the pétition, we are 
brought to the practical question of whether the decree as made in 
the case should be modified. The présent f orm of the pétition is based 
upon the distinction between the previous pétitions and this, in that 
a motion to vacate or to open cannot be made the basis of an appeal, 
but a motion to dissolve an injunction (which this is claimed to be) is 
open to appellate process. However this may be, the analogue which 
counsel for défendants adopts of a motion for a new trial, based upon 
an averment of the existence of after-discovered évidence, is a fair 
one, so far as it goes. Even in such cases there are few in which the 
worsted litigant does not think he could bring abouta différent resuit 
if granted a new trial. A fairer analogue, however, is an application 
to open a judgment which has been entered on a verdict. It is ap- 
parent this decree should not be disturbed except upon a clear showing 
of a meritorious défense, the déniai of which would work plain in- 
justice. The strength of the appeal made lies in this: The plaintiff 
averred and the decree proceeds upon the found fact that plaintiff 
had a trade-mark right in the sale of thèse clips in the form sold. It 
appears now that this averment may be without foundation, and that 
plaintiff had no such right, and, when this decree was entered, knew 
it had none. It could therefore succeed in this branch of the litiga- 
tion only by the possibility that the true facts would not appear. 
This attitude comes dangerously near, if it does not reach, a suppres- 
sion of the truth. If the decree had been entered upon findings se- 
cured from the court through such suppression, the decree should be 
recalled, and the view taken by the master would clearly seem to be 
too narrow and technical. The tactics employed by the plaintiff 
throughout this inquiry would confirm the soundness of such a con- 
clusion. They hâve been wholly obstructive and confined to an ap- 
parent effort to prevent the défendants from developing the facts. 
The real situation, however, is not quite that thus outlined. The an- 
alogue suggested by the facts is that of a confessed judgment. The 
phrase employed by the former counsel for défendants more accurate- 
ly expresses the proper comment on what was donc. The failure of 
plaintiff to disclose the subséquent proceedings affecting the trade- 
mark registration and the New York litigation counsel characterized 
as displaying a lack of frankness toward him. The motion on which 
the référence to the master was based could more satisfactorily be 
disposed of if the plaintiff had met the accusations made instead of 
attempting to smother défendants' efforts to présent the facts on which 
they are based, and then taking refuge in the position that the decree 
made had not been conclusively shown to involve an injustice. As 
already more than once observed, it is high time this litigation was 
brought to a close. The présent conditions présent a situation not 
free from difficulties in disposing of it, and by no means free from 



SOUTHEEN PHOTO MATERIAL CO. V. EASTMAN KODAK CO. 955 

grave doubts whether the injunction feature of the agreed decree 
should be permitted to stand. It, of course, does not foUow that, be- 
cause the plaintiff failed to succeed in his litigation against one de- 
fendant, it ought not to recover against another. It charged in the 
one unfair trade, and failed to prove it. It made the same charge in 
the other, and it was not only admitted, but the decree based upon 
the admission still stands unchallenged in this respect. For this in- 
fraction of its rights, plaintiff is entitled to redress. No award of 
damages or profits can be made because of the trade-mark feature, 
which is claimed to be open to dispute. The only practical value de- 
fendants' complaint has is as to the use of the word "Gem." This 
is in practical effect to some extent involved in the relief to which 
plaintiff is confessedly entitled that défendants shall no longer palm 
off their make of clips as the one made by plaintiff. Had the case 
gone to trial, plaintiff would hâve been entitled to a decree. Défend- 
ants may hâve conceded too much to the plaintiff. What they did, 
however, was their own voluntary act. The reluctance which Judge 
McPherson expressed to interfère with an agreed decree is a natural 
one. We confess to a like reluctance to accept the view taken by the 
master because of grave misgivings of whether injustice has not been 
done the défendants. On a review of the whole situation, however, 
we incline to the position that the decree as made should stand. The 
exceptions are dismissed, and the report of the master confirmed, the 
disposition of costs, however, to await final decree. 



SOUTHERN PHOTO MATERIAL CO. v. EASTMAN KODAK CO. OF NEW 

YORK. 

(District Court, N. D. Georgia. July 20, 1916.) 

No. 166. 

MoxoPOMES <©=328 — Actions — Service — Sufficienct. 

Tlie Shennan Anti-Trust Act, July 2, 1890, c. 647, § 7, 26 Stat. 210 
(Comp. St. 1913, § 8829), authorlzes action in any district court in a dis- 
trict in wliicli the défendant résides or is found. Tlie Clayton Act, Oct. 
15, 1914, c. 32.3, § 12, 38 Stat. 736, authorlzes sults not only in the judi- 
cial district whereof défendant is an Inhabitant, but also in any district 
wherein it may be found or transacts business. The défendant, a New 
Xorlv corporation, had its principal place of business and domicile in New 
York, but It also carried on business in Georgia, though it had no agent 
in such state on whom process could be served. Eeld, that under the 
.statute défendant luight be sued in the district court for Georgia, service 
being had on défendant at its domicile. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18; Dec. Dig. 
<3=528.] 

At Law. Action by the Southern Photo Material Company against 
the Eastman Kodak Company of New York. On plea to jurisdiction 

Ê=3For other cases see same toplo à KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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and traverse of service. Plea and traverse overruled, and motion to 
quash denied. 

See, also, 224 Fed. 523. 

King & Spalding, of Atlanta, Ga., for plaintiff. 

Smith, Hammond & Smith, of Atlanta, Ga., for défendant. 

NEWMAN, District Judge. This is a suit brought by the plaintiff 
against the défendant under the Sherman Anti-Trust Act of July 2, 
1890, 26'Stat. 209, 210, and the Clayton Act of OctoberlS, 1914, 38 
Stat. 730. The questions now considered are the jurisdiction of the 
court and the sufficiency of the service. 

The Southern Photo Material Company is a Georgia corporation, 
having its résidence in the city of Atlanta, in the Northern District 
of Georgia. The Eastman Kodak Company is a corporation of the 
State of New York and a citizen and résident of that state, having its 
principal office in the city of Rochester. 

There is a Georgia corporation in the city of Atlanta, known as the 
Glenn Photo Stock Company, the stock in which is owned by the East- 
man Kodak Company of New Jersey, which is the same company 
that owns the stock of the Eastman Kodak Company of New York, 
the défendant hère. 

The first service in this case was perfected by serving W. Frank 
Luckiesh, manager of the Glenn Photo Stock Company. This service 
was traversed by the défendant, appearing for the purpose of object- 
ing to the service. 

Subséquent to this an order was made by the court authorizing serv- 
ice on the défendant by service at its principal office or place of busi- 
ness in the city of Rochester, N. Y., a copy of the pétition and the 
amendment to the pétition, and the process in the case, together with 
a copy of the order of the court providing for this service, to be sent 
to the United States Marshal for the Western District of New York 
to be served by him on the défendant company. 

The United States Marshal for the Western District of New York 
lias made return by his deputy of service of the pétition, amendment 
to pétition and order of court allowing the same, process and order 
of service, on George Eastman, treasurer of the Eastman Kodak Com- 
pany of New York. After this the défendant rênewed his plea to the 
jurisdiction and traverse as to this last service. 

The Sherman Anti-Trust Act, of 1890, provided that a défendant 
might be sued in any Circuit Court of the United States (now District 
Court) "in the district in which the défendant résides or is found." 
In the Clayton Act, of 1914, it is provided that a défendant may be 
sued "not only in the judicial district whereof it is an inhabitant, but 
also in any district wherein it may be found or transacts business." 
The question discussed hère is, whether suit may be brought in a dis- 
trict where the défendant "transacts business," although not "found" 
in that district within the meaning of the décisions defining that term. 

In this case the évidence shows that there are 126 regular customers 
of the défendant company in the state of Georgia, and that it has 
certain demonstrators who travel in Georgia and adjoining states for 
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the purpose of demonstrating articles manufacturée! by the Eastman 
Kodak Company of New York, of furthering its interests as its repré- 
sentatives and, to some extent, taking orders for goods, and the ques- 
tion made is whether, transacting business in this state, which it un- 
doubtedly does to the extent indicated, but where it has no représenta- 
tive in the district upon whom service can be made, the court has ju- 
risdiction. In other words, wliether the service at its home office is 
good because it "transacts business" hère and not because it is "found" 
hère. Counsel claim that the expression "found" and that of "trans- 
acting business" are synonymous; that is, ihat the business transacted 
must be of such character and the company sued must hâve such rep- 
résentatives in the district that, under the décisions on the subject, it 
is "found" in the district. The claim as to the necessity for it being 
"found" in this district and how it must be found are based upon the 
cases of Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 
39 L. Ed. 517, and particularly Green v. Chicago, Burlington & Quincy 
Railway Co., 205 U. S. 530, 27 Sup. Ct. 595, 51 L. Ed. 916, and a 
décision made in this district, West v. Cincinnati, N. O. & T. P. Ry. 
Co. (C. C.) 170 Eed. 349. Two récent cases are cited as pertinent 
to the question under discussion. International Harvester Co. v. Ken- 
tucky, 234 U. S. 579, 34 Sup. Ct. 944, 58 L. Ed. 1479, is cited for the 
plaintiff, and Thornburn v. Gates (D. C.) 225 Fed. 613, for the de- 
fendant. 

The conclusion to which I hâve come is this : That under section 12 
of the Clayton Act suits may be brought in any judicial district where- 
of the corporation is an inhabitant, and also any district wherein it may 
be found, and in addition in any district wherein it transacts business ; 
the process of course must be served in the district of which it is an 
inhabitant or wherein it may be found. The purpose of the act was, 
I think, to give the courts jurisdiction in any district in the United 
States where a corporation transacts business, whether in the sensé of 
the décisions it is "found" there or not, and then that service on it 
may be perfected at its home office in the district whereof it is an 
inhabitant or wherein it may be found ; that is, "found" as provided 
in the décisions construing that term. 

In this case, as I hâve stated, the évidence shows clearly that the de- 
fendant company is transacting business in Georgia, and in this district, 
and therefore the court hère has jurisdiction of the case. The défend- 
ant has been served by serving it at its home office in New York, in 
pursuance of the court's order, and that the service is sufficient under 
the statute. I think the service of process on Mr. Luckiesh, the man- 
ager of the Glenn Photo Stock Company, of Atlanta, was not good 
and must be disregarded in determining the question of due service 
in the case. 

The resuit is that the plea to the jurisdiction must be overruled as 
well as the traverse of service, and the motion to quash the service. 
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PILGRIM V. ^TNA LIFE INS. CO. 

(District Court, D. New Jersey. August 14, 1916.) 

Removai, of Causes 'S=79(6) — Time — Extension of Time foe Filing- Answek 
— Statuts. 

Under Judicial Code, § 29 (Act Marcli 3, 1911, c. 231, 38 Stat. 1095 
[Comp. St. 1913, § 1011]), providing tliat tlie party entitled to remove a 
suit from a state to a fédéral court sliall flle a pétition in tlie state court 
at ttie time or any time before défendant is required by tlie laws of the 
state or raie of tlie state court to answer or plead to the déclaration or 
complaint, an order of the Suprême Court of New Jersey, authorized by 
rule 217 of that court, extending the time for défendant to answer over 
the 20 days set by rule 76 of that court, dld not extend the time within 
whlch the cause could be renioved to the fédéral District Court. 

[Ed. Note. — For other cases, see Removai of Causes, Cent. Dig. § 144; 
Dec. Dig. <S=579(6).] 

At L,aw. Action by Charles C. Pilgrim, receiver of the Russel- 
Robinson Company, against the ^tna Life Insurance Company. On 
motion to remand. Motion granted. 

Lum, Tamblyn '& Colyer, of Newark, N. J., for plaintifï. 
Collins & Corbin, of Jersey City, N. J., for défendant. 

RELLSTAB, District Judge. This suit was begun in the New Jer- 
sey Suprême Court. Rule 76 of that court, formerly 55 of "The Prac- 
tice Act of 1912" of New Jersey (N. J. P.L. 1912, p. 377) requires 
that the answer of the défendant be filed within 20 days after service 
of the summons. Rule 217, formerly 3 of said Practice Act, author- 
izes the making of an order by said court, or a justice thereof, ex- 
tending the time for the filing of said answer. In this case, on the 
application of the défendant, an order was made by one of the jus- 
tices of that court, granting such an extension. Within the extended 
jperiod, but after the date when, according to such rule, the défendant 
was required to plead, it caused said suit to be removed hère. Sec- 
tion 29 of the Act of Congress of March 3, 1911, designated as "The 
Judicial Code" provides that the party entitled to remove a suit 
■ ifrom a state to a fédéral court shall file a pétition — 

"in such suit in such state court at the time, or any time before the défendant 
is required by the laws of the state or the rule of the state court in whlch 
such suit is brought to answer or plead to the déclaration or complaint of 
the plaiiitifE, for the removai of such suit. * * * " 

Said section 29 is mediately derived from section 3 of the act of 
Congress of March 3, 1875 (18 Stat. 471). Under the act of 1875, 
the suitor could remove the suit "before or at the term at which said 
case could be first tried and before the trial thereof." 

The plaintifif moves to remand on the ground that the time had 
elapsed within which the suit could hâve been removed. So far as 
advised, this question has not been passed upon in this judicial circuit. 
The cases in the other circuits conflict upon the question whether an 
order made by the state court in the cause extending the time to plead 
likewise extends the time within which the cause may be removed. 

<®=oFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In my judgment, the cases denying such latter extension, reflect the 
truc construction of the limit placed on the right to remove by the 
fédéral statute. The législative purpose in changing the time within 
which the removal was to be made seemingly was to require the suitor 
to make his élection of the forum in which the case was to be tried 
before he submitted himself to the jurisdiction of the state court. 
At any rate, Congress used language which, if given its ordinary 
meaning, would accomplish such purpose. The time referred to in 
said section 29 is fixed and not fluctuating. It is the time designated 
by statute or ruie which applies indiscriminately to ail suits of a like 
character, and not a time that may vary in length fixed by an order 
of court as the exigencies of a particular case may appear to require. 
The language is not that the plaintiff pétition for the removal before 
he is "required" to plead, but at or before the time he is "required" 
by the laws of the state or the rule of the state court * * * to 
answer or plead. Certainty, as against uncertainty, with relation to the 
time within which the removal is to be applied for, a prompt élection by 
the défendant of the forum wherein the cause is to be tried, and speed- 
ing the cause for trial as against delaying it, are obtained by such 
interprétation — desideraticjis not negligible in matters of practice. 
The motion to remand is granted. 



THE BLAKELET. 

(District Court, W. D. Washington, N. D. May 3, 1916.) 

No. 3286. 

1. Seamen ®=j30 — Suit foe Assault by Officek — Parties — "Or." 

In the "act to promote the welfare of American Seamen In the merchant 
marine of the United States" (Act March 4, 1915, c. 153, § 9, 38 Stat. 116T), 
which makes It a misdemeanor for any officer to Infllct corporal punlsh- 
ment on a seaman, provides that when It shall be vlolated by any officer 
other than the master It shall be the duty of the master to surrender 
him for punlshment, and that hls fallure to do so, which "shall resuit 
In the escape of such officer, shall render the master or vessel or the 
owner of the vessel Uable In damages" to the person lUegally punlshed, 
the word "or" In respect to the parties Uable is to be construed to mean 
"and," and In such suit for damages a seaman may join the master, the 
Tessel, and the owner. 

[Ed. Note. — For other cases, see Seamen, Cent. Dlg. §§ 195-211; Dec. 
Dig. <S=30, 

For other définitions, see Words and Phrases, First and Second Séries, 
Or.] 

2. Seamen <@=»30 — Pbotbction against Coepoeal Punishment — Oonsteuc- 

TioN or Statute. 

A seaman on an American merchant vessel Is not deprived of the pro- 
tection of such act because he Is not a citizen of the United States. 

[Ed. Note. — For other cases, see Seamen, Cent. Dlg. §§ 195-211; Dec. 
Dlg. iS=>30.] 

^=3Por other cases see same toplo & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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In Admiralty. Suit by Avgot Sjorberg against the 'American 
schooner Blakeley and J. W. Manka. On exceptions to libel. Over- 
ruled. 

Saunders & Nelson, of Seattle, Wash., for libelant 
Hastings & Stedman, of Seattle, Wash., for Aaimant. 

NETERER, District Judge. [1] Libelant allèges that he was em- 
ployed on the 17th day of November, 1915, by J. W. Manka, the mas- 
ter of the American schooner Blakeley as a seaman, and that while 
discharging his duties as a seaman upon said vessel while sailing on 
a voyage from Newcastle, Australia, to Puget Sound, and while said 
vessel was on the high seas on the 19th day of January, 1916, one 
George Denver, the second mate and an officer of said vessel, wrong- 
fully assaulted, struck, beat, bruised, etc., libelant with his fists, where- 
by he was made sick, lame, sore, and disabled, and sutïered great 
bodily pain and mental anguish, and sustained damages in the sum of 
$1,000. That Manka, the master, had actual knowledge of said assault 
at or about the time of its commission, and that he neglected to sur- 
render the said Denver to the proper authorities when said vessel 
reached the port of Seattle, upon completing her voyage to Puget 
Sound, which failure resulted in the escape of the said Denver, and 
prayed that said schooner be attached, and that Manka, the master, 
be cited to appear and answer, and that the court pronounce judg- 
ment for damages and costs, and also condemn the said schooner, her 
tackle, apparel, etc. The claimant and the master bave appeared sep- 
arately, each filing exceptions to the libel, and, among other grounds, 
allège that libelant seeks improperly to join a proceeding in rem with 
a proceeding in personam, contrary to the admiralty rules of the Su- 
prême Court of the United States. 

This action is prosecuted under Seaman's Act March 4, 1915 (U. 
S. Stat. at L. vol. 38, p. 1164, § 9 at page 1167). It is contended by 
the claimant that, under admiralty rule 16 of the Suprême Court of 
the United States (29 Sup. Ct. xl) : 

"In ail suits for an assault or beating on the high seas or elsewhere within 
the admiralty or maritime jurisdlction, the suit shall be in personam, only." 

This rule was promulgated prior to the adoption of the Seaman's 
Act, supra, and hence bas no application. The provision of the act 
upon which reliance is placed (section 9 of the act, supra, page 1167) 
provides: 

" * * * Any failure on the part of such master to use due diligence to 
comply herewith, which failure shall resuit in the escape of such officer, shall 
reuder the master or vessel or the owuer of the vessel liable in damages. 
* * » " 

The act was passed "to promote the welfare of American Seamen 
in the merchant marine of the United States. * * * " fj^g intent 
of the act was to give the assaulted seaman a right of recovery for 
the injury. That separate recovery cannot be had against each, but 
one recovery against one or ail, I think clearly expresses the intent 
of the lawmakers. I do not think that force can be given to the sug- 
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gestion of claimant that the use of the disjunctive "or" instead of the 
conjunctive "and" distinctively discloses a différent intent. The pop- 
ular use of the words "or" and "and" is frequently inaccurate, and 
while they are not treated as interchangeable, yet where the gênerai 
context implies such intention, the one may be read in the place of the 
other. Witherspoon v. Jernigan, 97 Tex. 98, 76 S. W. 445. 

"The Word 'or' is frequently construed to mean 'and,' and vice versa, in order 
to carry eut the évident intent of the parties." Diunont v. U. S., 98 U. S. 143, 
25 L. Ed. 65. 

When necessary to carry ont the provisions of an act the word "or" 
may be read as "and." North Springs Water Co. v. City of Tacoma, 
21 Wash. 517, 58 Pac. 773, 47 L. R. A. 214. In the instant case the 
purpose of the statute was to promote the welfare of American sea- 
men, and against certain abuses gave them a right of recovery, and 
since this recovery can be obtained from the vessel, the master, or 
the owntT, each being liable and their liability being created by the 
act, giving the benefit t» the seamen, I think the word "or" must be 
held to mean "and." Rooney v. Brogan Construction Co., 107 App. 
Div. 258, 95 N. Y. Supp. 1. Since ail are liable, there certainly could 
not hâve been any purpose or intention on the part of Congress to 
compel the seaman to elect as to which to pursue, and thereby exempt 
the others from liability. The purpose was to give him a right of 
recovery for the damages sustained, and this may be obtained from 
ail of the parties. 

[2] The fact that libelant is not a citizen of the United States does 
not change his relation to the act, as engaging in the service as one 
of the crew of the American ship Blakely brought him within the 
protection and benefits of ail of the laws passed by Congress on be- 
ihalf of American seamen, and subject to ail of their obligations and 
liabilities. Ross v. Mcintyre, 140 U. S. 453, 472, 11 Sup. Ct. 897, 35 
h. Ed. 581. 

The exceptions are overruled. 



TJNITED STATES v. CONWAY LTJMBER CO. et al. 

(District Court, D. New Hampshire. August 16, 1916.) 

Nos. 178, 179, 555, C. O. 

Deposits in Court ®=4— Act or Clerk— Stipulation op Paeties. 

Cr. Code, § 99 (Aet March 4, 1909, c. 321, 35 Stat. 1106 [Comp. St. 1913, 
§ 10267]), déclares that whoever, being a clerk, shall fail to forthwith de- 
posit any money belonging in the reglstry of the court or hereafter pald in- 
to court or recelved by the offlcers thereof with the treasurer or assistant 
treasurer, or designated depositary of the United States, in the name of 
and to the crédit of the court, shall be guilty of an offense. Kev. St. § 
996 (Comp. St. 1913, § 1645), déclares that no money deposited in court 
shall be withdrawn save by order of the judge or judges, and it shall be 
the duty of the judge or judges to direct deposit in a designated deposita- 
ry, while section 5153 (section 9691) déclares that banking associations 

©=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
234 F.— 61 
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■ (Teslgnated by the Secretary ol the Treasury shall be depositarles of tbe 
public money. In a condemnation suit, where ttere were conflictlng 
claims to an award, the claimants stlpulated that the award might be 
withdrawn from the reglstry of the clerk and deposlted in certain other 
national banks, in order that interest shoijld accrue whlle the fund was 
held In abeyance. Held, that for the clerk to make such deposits ac- 
cording to stipulation and orders thereon In national banks which were 
not those usually deslgnated as depositarles was no violation of the 
Crlmlnal Code. 

[Ed. N^ote. — E^or other cases, see Deposits in Court, Cent. Dig. §§ 5, 6; 
Dec. Dig. <g=54.] 

At Law. Condemnation proceedings by the United States against 
the Conway Lumber Company and others. Deposit of funds by clerk 
of court according to stipulation approved. 

Fred H. Brown, U. S. Atty., of Somersworth, N. H. 
Allen Hollis, of Concord, N. H., for défendants. 

ALDRICH, District Judge. The question is the same in ail thèse 
cases, and it is raised in proceedings of the United States government 
to appropriate certain lands to public uses. 

Large sums of money having been paid into court by the govern- 
ment as compensation for lands taken, and controversies having arisen 
as to what parties were entitled to the damages awarded, it was order- 
ed that certain sums should be held in abeyance to await the disposition 
of questions arising from conflicting claims ; and, the parties inter- 
ested having expressly stipulated to the end that such sums might be 
withdrawn from the registry of the court and deposited in certain 
other national banks in order that interest should accrue while the 
funds were held in abeyance, the clerk, under such stipulations and 
orders thereon, withdrew the funds and deposited the same in certain 
specially designated national banks, other than the generally designated 
depositary of the United States. 

The question which I am requested to pass upon is whether the 
act of the clerk was in violation of section 99 of the Criminal Code. 
I do not think it was. Under the bankruptcy statute, courts may des- 
ignate depositarles of the United States for moneys paid into court or 
received by its officers in pending causes. Such désignations, in the 
absence of spécial orders, would operate generally upon ail moneys, ail 
officers, and ail causes. 

Thèse are not bankruptcy cases, and the bankruptcy statute has no 
express bearing, but there can be nO doubt of a court's authority to 
make spécial orders in pending cases for spécial deposits, to the end 
that the funds shall be saf eguarded in the înterests of the parties con- 
cerned. 

Section 996 of the Revised S'tatutes sustains this view. 

It is true that section 5153 déclares that banking associations desig- 
nated by the Secretary of the Treasury shall be depositaries of the 
public money, but this statute has référence to public moneys in the 
broad and gênerai sensé, and it would seem that it should not be ac- 
cepted as absolutely controlling courts in respect to moneys paid into 
court as indemnity or compensation for private rights. In such a sit- 
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uation, it must be within the gênerai powers of courts, quite inde- 
pendent of statutes, to safeguard a fund deposited with clerks in 
pending cases as compensation to private individuals for rights taken. 
Although the government has paid the money into court to answer 
the damages awarded in pending causes, thereby, in a sensé, changing 
the fund from its character as public funds to that of a private fund, 
it still has an interest to see that the money is taken care of, and that 
the right party gets it, and it is for this reason that I required notice to 
the district attorney. I see nothing wrong about the disposition of 
the money. The money is in a depositary of the United States under 
spécial orders of court rather than under a gênerai order, and, more- 
over, the spécial orders are founded upon stipulations formally en- 
tered into by the parties interested in the fundamental and substantial 

It cannot be possible that section 99 has any application to such a 
situation. 

This rescript may be entered in ail cases where the question is raised. 



PAGANO et al. v. CHAS. BESELER CO. 
(District Court, S. D. New York. July 3, 1916.) 
Copyrights <©=59 — Phoiograph — Origi-xality. 

A photograph of a seeue, Incluûing a public building, is copyrightable ; 

originality in determining just wheii to take the pliotograph, so as to 

bring out the proper setting, for both animate and inaulmate objects, with 

the adjunctive features of liglit, shade, position, etc., beiug involved. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 7 ; Dec. Dig. 

At Law. Action by Antonio Pagano and other against the Chas. 
Beseler Company. Demurrer to complaint overruled. 

Benno Lewinson, of New York City, for plaintiffs. 
August C. Streitvvolf, of New York City, for défendant 

MAYER, District Judge. The action is at law to recover damages 
pursuant to the provisions of Act March 4, 1909, c. 320, § 25, 35 Stat. 
1081 (Comp. St. 1913, § 9546). Défendant has demurred, and plain- 
tifif has moved for judgment on the pleadings. On the argument, de- 
fendant also moved for judgment on the pleadings. 

The subject of the copyright is a photograph of a scène on Fifth 
avenue in the city of New York from Forty-First street to Forty- 
Second street, which includes the Public Library. In paragraph V 
of the complaint plaintiffs allège that the picture is — 

"from his own original conception, to whlch he gave visible fonn * * * by 
selecting the position and place from whieh to take said picture, and the 
moment when the light, shade, cloud, and sky effiects upon said New York 
Public Library and its surroundings combined to make a new haxmonious and 
artistie picture." 

Whether what was done makes a new, harmonious, and artistie 
picture is probably a conclusion of the pleader ; but the allégation that 

<g=3Fpr other cases see sajne topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the conception was original, and that visible form was given to that 
conception by selecting the position and place at the proper moment, 
is an allégation of fact. The demurrer, therefore, must be overruled. 

But the motions may be disposed of on a broader ground. I hâve be- 
fore me only the photograph, together with the allégations of the com- 
plaint, and the situation is as if on a trial plaintifïs had introduced the 
photograph in évidence and rested, and thereupon défendant had rest- 
ed. It would then hâve become the duty of the court, as it is now, to 
détermine whether the photograph was copyrightable. 

The question is not, as défendant suggests, whether the photograph 
of a public building may properly be copyrighted. Any one may take 
a photograph of a public building and of the surrounding scène. It 
undoubtedly requires originality to détermine just when to take the 
photograph, so as to bring out the proper setting for both animate 
and inanimate objects, with the adjunctive features of light, shade, 
position, etc. The photograph in question is admirable. The pho- 
tographer caught the men and women in not merely lifelike, but artis- 
tic, positions, and this is especially true of the traffic policeman. The 
background, taking in the building of the Engineers' Club and the 
small trees on Forty-First street, is most pleasing, and the lights and 
shades are exceedingly well donc. 

There are other features, which need not be discussed in détail, such 
as the motor cars waiting for the signal to proceed. The work, it 
seems to me, comes well within what the authorities hâve held to be 
the subject-matter of copyright. 

As defendant's lantern slide is an exact reproduction, there can be 
no question as to infringement. 

The demurrer is overruled, and plaintifï may hâve judgment on the 
pleadings, with leave to défendant, however, to answer within 10 
days after service upon him of the order filed upon this décision. 
During my absence on vacation the order can be submitted to Judge 
Learned Hand. 



UNITED STATES v. COKN PRODUCTS REFINING CO. et al. 

(District Court, S. D. New York. June 24, 1916.) 

1. Monopolies ©=517(1) — Anti-Trust Act — Combinations m Restraint of 
Tbade. 

Défendant Corn Products Reflning Company, whlch on Its organization 
in 1906 acquired control of ail tlie glucose plants in the United States and 
of starch faetorles produclng 64 per cent, of the total production, held an 
illégal comblnation in restraint of Interstate trade, and to monopolize the 
same, in violation of Sherman Anti-Trust Act July 2, 1890, c. 647, §§ 1, 2, 
26 Stat. 209 (Comp. St. 1913, §§ 8820, 8821), on évidence showing that the 
purpose of its organization was to prevent compétition, and that the 
power acquired by the combinatlon was exercised to prevent by unfalr 
means new competitors from entering the field, and to drive out those en- 
tering or already engaged in the business, through proflt-sharlng contracts 
with customers which required them to continue to purchase from it ex- 
clus! vely for more than a year afterward to entltle them to the benefit 
of the contract in any particular purchase; by a contract with a new 

^zaFor other cases see same toplo & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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competitor, induced by threats of entering Into compétition in anotlier 
brancli of tlie competitor's business, by wiiicli it obtained oue-half tlie 
glucose production of the new plant and sold the same at a loss through 
secret agents purporting to represent independent makers for the pur- 
pose of preventlng others from entering the business ; by the sale of 
mixed syrups, of which it acquired control of more than half the pro- 
duction, at little or no profit, and at priées which left no profit to inde- 
pendent mixers, who were eompelled to buy their glucose in the market ; 
and by other price manipulations and local discriminations, ail of which 
were more or less successful in maintaining Its monopoly. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. Dig. 

2. Monopolies <S=17(2) — Anti-Trust Aot — Contbacts in Kesteaint of 

Tbade. 

Profit-sharing contracts put In practice by a manufacturer of glucose 
and grape sugar, which at the time had practically a monopoly, by which 
10 cents was set aside for each 100 pounds of product sold to a customer, 
and pald to him at the end of the followlng calendar year, provided he 
had not In the meantime purchased from any other producer, when adopt- 
ed as part of a gênerai scheme to prevent compétition, are contracts In 
restraint of trade, in violation of Sherman Anti-Trust Act July 2, 1890, c. 
647, § 1, 26 Stat. 209 (Comp. St. 1913, § 8820). 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. Dig. 
©=>17(2).] 

3. MOXOPOLIER <©=324(2) — COMBINATIONS IN Restraint of Tkade — Remedy. 

In consideriug the question of the dissolution of an illégal combination 
of manufacturing concerns, which has by the export of the product of one 
of its plants near the seaboard built up a successful foreign trade, relying 
on its otlier plants to supply the domestic market, the court cannot under- 
take to détermine whether the public injury from the loss of such trade, 
which might resuit from the severance of such plant, because, if operated 
independently, its product might be sold in the domestic market, would 
outweigh the benefit to the public of the increased compétition in the 
home market. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17 ; Dec. Dig. 
€=24(2).] 

4. Monopolies <S=>24(2) — Combinattons in Restraint or Trade — Remedt — 

Dissolution. 

Where an illégal combination of a majority of the plants in the country 
in a Une of manufacture has persistently, through a number of years and 
in varions ways, used the power given by the combination to interfère 
with the free course of commerce which tlie law demands, the remedy 
by injunction alone is inadéquate, and to be elTective should extend to a 
decree of dissolution. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17 ; Dec. Dig. 
0=24(2).] 

In Equity. Suit by the United States against the Corn Products 
Refining Company, the National Starch Company, the St. Louis Syr- 
up & Preserving Company, the NoveUy Candy Company, Penick & 
Ford, Limited, Edward T. Bedford, WiUiam J. Matheson, Frederick 
T. Bedford, Frederick T. Fisher, C. H. Kelsey, A. B. Boardman, 
George S. Mahana, George M. Moffett, William H. Nichols, Jr., A. A. 
Smith, James Speyer, E. Beverly Walden, C. M. Warner, Thomas P. 
Kingsford, R. S. Burns, F. A. Lohmeyer, Benjamin Schneewind, C. 
W^ Lohmeyer, Edward T. Bedford, 2d, A. N. Watkins, C. H. Lorenz, 
Louis Suss, William S. Penick, Jr., and James P. Ford. On final hear- 
ing. Decree for complainant. 

<g=3For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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This Is a pétition under tiie Sherman Act by the TTnitea States for an 
injunction and a dissolution of tlie défendant Corn Products Reflnins Com- 
pany, because of a monopolization and a restraint of interstate and foreign 
commerce, and because of a conspiracy to monopolize and restrain such com- 
merce, in the manufacture and sale of starch, glucose, grape sugar, and lu 
tlie mixlng of glucose with the reflners' syrup, molasses, or other syrups. The 
îndivldual défendants are the offlcers and directors pf the défendant Corn 
Products Eefining Company and of the corporate défendants, National Starch 
Company, St. Louis Syrup & Preservlng Company, and Novelty Candy Com- 
pany. There are also jolned in the pétition the président and directors of a 
Louisiana corporation, Penick & Ford, Limited, and the corporation itself. 
The pétition sets forth that the principal products derlved fi'om corn are: 
(1) Starch for food and laundry purposes ; (2) glucose or corn syrup ; (3) 
grape sugar or corn sugar. It then sets forth the history of the défendant 
corporations from the year 1897, alleging the combinatlons from wlilch by a 
séries of reorganizatlons the défendant Corn Products Reflnlng Company arose 
in 1906 and the National Starch Company in 1900, and the subséquent acquisi- 
tion by the Corn Products Reflnlng Companj' of the stock in the St. Louis 
Syrup & Preservlng Company and Penick & Ford, Limited. It then asserts 
that the Corn Products Refining Company and the National Starch Company 
grlnd 66 per cent, of the entlre production of starch and glucose in the 
tjnlted States, and by means of the control so created, monopolize, and at- 
tempt to monopollae, interstate and foreign commerce In starch, glucose, and 
other corn products ; that they control likewise 80 per cent, of such com- 
merce in mlxed syrups, as so deflned. It then allèges ten sorts of unfalr trade 
practices by the défendants, as follows: 

(a) By means of the comblnations before set forth. 

(b) By means of the dismantling and sale of certain of its plants which 
had been acquired in excess of their real value. 

(e) By means of contracts secured from offlcers of the corporations Consoli- 
dated agreeing not to enter into manufacture withln 1,500 miles of Chicago for 
stated periods of time. 

(d) By means of proflt-sharing agreements untll the year 1910. 

(e) By means of a guaranty in ail sales of its goods against the décline in 
price. 

(f) By means of an agreement with the American Maize Products Company 
by which certain of its glucose purehased by Corn Products Refining Company 
should be sold at low priées under the guise of sales by Independent manu- 
fa cturers. 

(g) B.y means of tlireats against the National Candy Company that it would 
enter into the candy business if the said National Candy Company should 
enter the glucose business and by tlie organization of the Novelty Candy 
Company for that purpose. 

(h) By means of lixed priées for the sale of corn products at unreasonahly 
low figures for the puriiose of harassliig Indcpeiulent manufacturers and by 
the low price of its own brand of mlxed syrup, "Karo," and by driving out 
the private brands of otlier individuals. 

(1) By means of fixlng retail priées. 

(j) By means of frelglit rebates obtalned under the cover of ailowances for 
switchlng service. 

The pétition prays that the défendants (1) be declnred to be comblnations In 
restraint of trade and attempt to monopolize such trade; (2) that the de- 
fendants be decreed to bave entered into contra<!ts in restraint of interstate 
and foreign trade and to be engaged in the effort to restrain and destroy 
trade; (>'i) that the court ad.1udge Corn Products Reflnlng Company a combi- 
nation in restraint of trade and a monopolization thereof ; (4) for such 
other relief as may be necessary. 

The answer admits the flrst three articles of the pétition and certain facts 
in the other articles. It will not be necessary for the décision of the case 
to particularlze tliese admissions of the answer, as the substance of the proof 
Is considered lu the later discussion. The eighth article of the answer ou 
behalf of the indlvidual défendants .Tames Speyer, A. B. Boai'dman, Olarence 
H. Kelsey, and W. H. Nichols, ,Tr., dénies any connection with the Corn Pro- 
ducts Refining Company except after certain dates ttierein mentloned. 
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The pétition was filed in Ma,rch, 1913, the answer on April 9, 1&13. The 
government commenced taking testimony on June 10, 1914. Testimony was 
taken thereafter eut of court until about the end of 1915, after wMch the 
case came on for a hearing on January 10, 1916, before Hon. Learned Hand, 
Blstrlet Judge, and testimony on both sides was conipleted. It was there- 
after argued in March, 1916. Meanwhile, and on May 14, 1915, an interlocu- 
tory decree had been taken by consent efCecting a dissolution of tlie combi- 
nation, so far as it had gone, of Oorn Products Refiniiig Company with Penlck 
& Ford, Limited, by the sale of ail securlties already purchased, and for- 
biddlng the défendant from aequiring any other securities in that corpora- 
tion, or in any other fasViion aequiring any interest or control in it. 

The following statement of facts is made for the most part in chronological 
order, stating separately the conditions of the starch and glucose industries 
untU 1902, at which time they were flr.st oombined in the formation of the 
Corn Products Company. The starcli industry before 1902 is taken up in 
three perlods: (1) That prior to 1890, the date of the formation of the Na- 
tional Starch Manufacturing Company; (2) that from 1890 to 190O, the date 
of the formation of the National Starch Company ; (3) the period from 1900 
to 1902. The history of the glucose industry is considered in two periods: 
(1) That prior to 1897, the date of the formation of the Glucose Sugar Refining 
Company; (2) that from 1897 to 1902. The conditions of the joint industry 
are then considered in two perlods, (1) that from 1902 to 1906, untU the for- 
mation of Corn Products Reflning Company ; (2) that from 1906 until the 
close of the testimony. In the considération of the period from 1906 to the 
présent time the varions practices adopted by the Corn Products Refining 
Company are themselves considered in chronological order along with the 
development of the industry itself. At the conclusion of this statement of 
facts the varions allégations of the pétition are taken up in the order stated In 
the pétition, and formai findlngs of fact are made upon ail of thenr. Finally, 
appears a discussion of the law deemed applicable and of the conclusions of 
law made by the court, together with such remédies as the facts and the law 
require. 

Jesse C. Adkins, of Washington, D. C., and Van Sinderen L,indsley, 
of New York City, for the United States. 

Morgan J. O'Brien, of New York City, James M. Sheean, of Ga- 
lena, 111., and Albert B. Boardman and Preston Davie, both of New 
York City, for défendants. 

I. Thiî Condition of thë Starch Industry in 1890. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] Starch is used for mill, laundry, and food purposes and 
is sold both in bulk and in packages. Its method of manufacture at 
the présent time is not in substance différent from that employed 26 
years ago. The raw product is the ordinary Indian maize or corn, 
which is bought already separated from the husk, and is first soaked 
or steeped in hot water impregnated with sulphur. The water is left 
uipon the kernel until it is qnite soft, when it is run between two 
plates of rough, coarse teeth, which break it up and disintegrate the 
germ from the starch proper, after which both germ and starch are run 
into vats and allowed to rest. The germ, being the lighter part, floats 
to the top and passes over the lip of the vat into a separate container. 
The remainder contains the starch proper and the husk, although with 
the germ has gone off a certain amount of starch, which under im- 
proved methods is later reclaimed. The residual emulsion of starch 
and husk falls into a second grinder, like an ordinary miller's grind- 
stone, where it is ground into a very soft pulp. The husk is separated 
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f rom the starch in emulsion by revolving on the inside of silk screens. 
At the lower end of the screens the husk is carried off. Through the 
meshes of the silk flows eut the true emulsion of starch in liqueous 
form, which is then poured upon long tables with a very slight slope, 
on which the starch settles to the bottom and the gluten, an élément of 
the starch, flows ofï at the end of the table. After the tables 
hâve been filled with a solid cake of starch, it is dug out by shovels, 
pulverized or macerated in a moist condition, and delivered upon ta- 
bles, whence it goes into racks, which are in turn run into long kilns. 
The starch is dried in the kilns by the passage of hot air constantly 
blown through it, until ail the moisture has been evaporated. After it 
is quite hard and dry and brittle, it is broken up as fine as necessary. 
Powdered starch is what has been ground into fine powder; pearl or 
mill starch, what has been broken into lumps of considerably greater 
size. This is the end product of the process and is sold as such. In 
the manufacture of the package starch, which is used for the most 
part for edible purposes, the process is the same, except that greater 
care is exercised to assure the absence of ail impurities. There are 
some variations, also, in the production of "lump starch" and its me- 
chanically produced équivalent, "pressed starch," but thèse are not 
important. Certain by-products resuit from this process which it is 
not necessary to consider, but which in the later stages of the industry 
hâve assumed a very important part in its returns. 

In the year 1890 there were 22 or 23 small plants for the manufac- 
ture of starch, situated for the most part in the corn belt of the Middle 
West, except several at Buffalo, one at Oswego, and one at Glen Cove, 
Long Island. Thèse had a small capacity, ranging from 200 to 1,800 
bushels of corn a day, except the Glen Cove Manufacturing Company, 
which could grind 7,500 bushels. This was the only plant at that time 
manufacturing both glucose and starch, and had a glucose capacity of 
5,000, the rest going into starch. Thèse companies in some instances 
had been over 65 years in existence ; the best-known brands being those 
of Kingsford at Oswego and of Duryea at Glen Cove, each of which 
were for edible starches and were of great value. Of thèse plants, 
some 20 were combined in 1890 into the National Starch Manufactur- 
ing Company, through the active promotion of one Chester W. Chapin, 
of New York. The National Starch Manufacturing Company was or- 
ganized with a capital stock of $10,500,000, and a fîrst mortgage 6 per 
cent, bond issue of $4,500,000, making $15,000,000 in ail. Like most 
combinations of that character, it had been preceded by a very severe 
compétition for a number of years ; many of the plants working at less 
than their full capacity, some being actually in the hands of receivers. 
Priées had been eut severely, in some cases even below the cost of 
production. The combination was not effected as a trust, but as a hold- 
ing Company, the National Starch Manufacturing Company acquiring 
the stock of its constituents. The owners of the companies purchased 
as part of the considération generally contracted not to engage in the 
manufacture of starch or glucose for a period of 5 years. 

This combination centered into one control between 75 per cent, and 
80 per cent, of the starch business in the United States. Its plants had 
a capacity of between 230,000,000 and 240,000,000 pounds, and were 
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producing in 1890 about 200,000,œO pounds of starch yearly. The 
compétition thereafter consisted of the American Starch Company, 
the Graves Company (the starch plant of the American Glucose Com- 
pany), Kingsford's Company, and two or three other starch plants, 
together with starch made by the glucose factories. Shortly after the 
organization in 1890 a number of the old plants were closed down, for 
the purpose of economizing, reducing expense, and saving cross 
freights. There is no certain évidence to indicate that they were closed 
for the purpose of hmiting the total starch production, but it is proba- 
ble that the total possible production exceeded the capacity of the mar- 
ket at a living profit. This combination was made for the purpose of 
getting a control of the starch industry, sufficient to fix priées and 
regulate the supply, and in this way of monopolizing it. By taking in 
so many outside producers, it was hoped that the preceding compéti- 
tion would disappear. 

II. Thi; Starch Industry Bëtwcen 1890 and 1900. 

In August, 1899, the United Starch Company was organized. It 
included Kingsford's Starch Company, a company at Sioux City, the 
Graves plant at Buiïalo, and the Argo Manuf acturing Company of Ne- 
braska. Less than a year later was formed the National Starch Com- 
pany, in April, 1900, under the promotion of Joy Morton, by a com- 
bination of practically ail the stock of the National Starch Manufac- 
turing Company, the United Starch Company, and the United States 
Glucose Company, which was a holding company for the stock of the 
United States Sugar Refining Company. The National Starch Com- 
pany continued an independent existence until the first great combina- 
tion of the starch and glucose industries of 1902, which was formed 
for the same reason as the others. Compétition before 1900 had 
again become very severe, and it was hoped that the consolidation 
would reduce costs and improve profits. The National Starch Com- 
pany on its formation controlled substantially ail the starch manufac- 
ture in the United States, except that produced by the glucose manu- 
facturers as an incident to their business. It also was formed for the 
purpose of monopolizing the starch industry by controlling produc- 
tion and priées, through combining with outside producers, and in this 
way restraining the compétition which the previous 10 years had de- 
veloped. 

III. The Glucose Industry in 1897. 
Glucose is made by taking the starch emulsion as it comes f rom the 
table and mixing with it a small percentage of acid in a large bulk of 
water, the whole being violently agitated. The acid bas the property 
of combining the molécules of the starch and the molécules of the wa- 
ter into molécules of glucose. After the agitation is completed the 
emulsion is allowed to flow down into a converter under beat and pres- 
sure, and after a proper period an alkali, such as soda ash, is added, 
which combines with the added acid and produces a common sait. 
The next process is to strain off the sait and impurities in a bone-ash 
filter, after which the glucose is reduced to proper density for trans- 
portation, usually 42° Baume scale. Grape sugar is solid glucose, ex- 
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cept that, owing to a détail in the process of manufacture, it takes on 
a thick, brownish-yellow viscous appearance, while thé glucose is a 
pellucid fluid. The grape sugar is poured off into open pans and al- 
lowed to crystallize in the air, like any other sugar, after which it is 
broken up into lumps. Glucose is used by syrup mixers and confec- 
tioners ; grape sugar is used in the brewing and tanning trades. 

In 1897 there were seven glucose manufacturers in the United 
States, counting as one the two factories of Charles Pope Glucose 
Company at Venice and Geneva, 111. Of thèse the earliest incorporat- 
ed was the Peoria Grape Sugar Company in 1879. During the period 
from 1885 until 1890 pools had been established between thèse com- 
panies ; there being no division of territory, but each member of the 
pool being obliged to pay a penalty in case he sold more than his al- 
lotted percentage. In November, 1890, the pools either fell by their 
own weight or were voluntarily abandoned and for 6 years a period 
of active and severe compétition ensued. The largest and most power- 
ful of thèse companies was the Chicago Sugar Refining Coriipany of 
Chicago, and the next the American Glucose Company. A combina- 
tion in the form of a holding company was effected in 1897, which 
took in ail of thèse companies but the two plants of Charles Pope at 
Venice and Geneva, and also so much glucose as was made in the 
plant of the Glen Cove Manufaçturing Company, at that time Con- 
solidated with the National Starch Manufaçturing Company. Pope's 
total capacity was 16,000 bushels a day, of which, however, about one- 
third went into starch and two-thirds into glucose. The capitaliza- 
tion of the Glucose Sugar Refining Company was $40,000,000; the 
daily grind was 100,000 bushels. Like the combination in the starch 
industry, the stock was heavily watered; but the amount of produc- 
tion remaining outside of the combination was only of trifling 
amount, so that the control over the industry was even more complète. 
A certain portion of the stock was retained for the purpose of acquir- 
ing the complète control of the industry by the purchase of the Charles 
Pope Company, if that should later become feasible. The combination 
was at one time interrupted through légal proceedings by George F. 
Harding, a stockholder of the American Glucose Company; but he 
was eventually bought ofif after the Suprême Court of Illinois had de- 
clared the proposed combination to be illégal. Harding v. American 
Glucose Co., 182 111. 551,, 55 N. E. 577, 64 h. R. A. 738, 74 Am. St. 
Rep. 189. This combination was made for the purpose of monopolizing 
the production of glucose, by controlling the price and supply of the 
product. Like the starch combinations, it was thought that the in- 
tégration of ail producers would prevent future compétition. 

IV. Thk Glucose Industry Between 1897 and 1902. 

After the formation of the Glucose Sugar Refining Company, the 
priées rose at once, and there was no compétition until the year 1901, 
except from Charles Pope and the Glen Cove Manufaçturing Compa- 
ny, of which the latter was almost negligible on account of its disad- 
vantageous location. In 1901 the Illinois Sugar Refining Company, 
which had been originally built as a beet-sugar refinery, came into the 
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market as a glucose manufacturer with a capacity of 13,000 or 14,000 
bushels, and in the same year was formed the New York Glucose 
Company, at Edgewater, N. Y., which commenced opérations in 1902 
with a capacity of 30,000 bushels. This latter corporation was under 
the direction of men who had ail been active in the Standard Oil Com- 
pany, as was generally known throughout the industry. It proposed 
to make both glucose and starch, as did also the Illinois Sugar Refining 
Company. 

In the year 1901, therefore, it became apparent that the existing 
monopoly of the glucose industry at that time enjoyed by the Glu- 
cose Sugar Refining Company, with the exceptions above mentioned, 
was to be threatened. The National Starch Company likewise was 
threatened, in addition to the compétition already existing from the 
glucose plants by the new plants already mentioned. Thèse conditions 
created the combination of 1902, known as the Corn Products Com- 
pany. 

V. Thë Corn Products Company i^rom 1902 to 1906. 

In February, 1902, the Corn Products Company was organized, with 
a total capitalization of $80,000,000 of stock. It, too, was a holding 
Company, like its predecessors, and acquired practically ail the stock 
of the Glucose Sugar Refining Company, the National Starch Com- 
pany, the Illinois Sugar Refining Company, the Charles Pope Glucose 
Company, and 49 per cent, of the New York Glucose Company. It is 
not now denied that in its organization the corporation was grossly 
overcapitalized, and that it was a typical instance of the kind of financ- 
ing which was common in the year 1902, in which it is no exaggeration 
to say that no attention was paid to the actual value of the properties 
included. As taken from its stocklisting statement, the total grind of 
the Glucose Sugar Refining Company at that time was 105,000 bushels, 
of the National Starch Company 43,000 bushels, of the Illinois Sugar 
Refining Company 15,000 bushels, and of the Pope Company 15,000 
bushels. The capacity of the New York Glucose plant, which at that 
time had not actually begun opérations, was between 20,000 and 30,- 
000 bushels. The total capacity, therefore, of ail the plants combined 
into the Corn Products Company, was between 200,000 and 210,000 
bushels a day. So far as can be ascertained, every starch or glucose 
plant throughout the country was taken into the combination, which 
therefore exercised a complète monopoly, so far as combination could 
secure it, and this was, of course, its purpose. Restrictive covenants 
were executed by Pope and by the chief owner of the Illinois Sugar 
Refining Company and were refused by William F. Piel. 

After the formation of the Company, Conrad H. Matthiessen, its 
président, manipulated the priées of glucose and starch quite inde- 
pendently of the price of corn, alternately raising and lowering it as 
the immédiate occasion seemed to require. At the outset priées were 
at once raised and for a portion of the year 1902 maintained. Shortly 
thereafter, however, friction developed between the Corn Products 
Company and the New York Glucose Company, of which E. T. Bed- 
ford was the président. In March, 1903, a year after the combination,^ 
the relations of the two corporations had become strained, and Bedford 
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resigned as director of the Corn Products Company. Meanwhile, and 
in 1903-1904, as the resuit of the combination in question, other plants 
began to appear. One of thèse was that of J. C. Hubinger Bros., of 
Keokuk ; the second was a new starch plant erected by Piel, in Indian- 
apolis ; a third that of Douglas & Co., at Cedar Rapids ; a f ourth, the 
Union Starch & Refining Company, at Edinburg, 111. ; a fifth, the Kee- 
ver Starch Company, of Columbus ; and a sixth, the Huron MiUing 
Company, of Harbor Beach, Mich. AU of thèse were small companies, 
many of them engaged in tlie manufacture of what are known as spe- 
cialties, and none of them of much conséquence so far as concerns the 
control of the industry. The high priées and the combination, how- 
ever, attracted larger companies into the field. In 1904 Winterman, a 
syrup mixer, of Granité City, 111., built a glucose plant of 12,000 bu- 
shels at that city. In the same year the Warner Sugar Refining Com- 
pany, at Waukegan, 111., reconstructed its own factory, which had for- 
merly been discontinued, and started with a glucose capacity of 18,000 
bushels, which in 1905 was increased to 25,000. This factory made ail 
the products arising from the process of wet milling. The Goyer- 
AUiance Refiniiig Company attempted the érection of a plant of 10,000 
bushels in 1905 at Bell-Alliance, La., but owing to an outbreak of 
yellow fever this was discontinued and failed. A small Cereal Sugar 
Company also was organized at Waukegan and subsequently bought 
over by Warner. 

The compétition developed during the years 1904-1905 and became 
very bitter. The Corn Products Company, with a number of anti- 
quated plants, was in no proper position to pay dividends upon its 
grossly watered capitalization, although it actually continued to do 
so. As a resuit its plants ran down in manufacturing efficiency, and its 
stockholders threatened suit. The more powerful competing compa- 
nies were not so much affected by the combination, as they were more 
modem and of a higher manufacturing efficiency, especially the New 
York Glucose Company, which was at that time the model plant in the 
country. Ail producers, however, decided that compétition was ruin- 
ous, and that the time had corne for another combination in order to 
préserve them from its effects. From this resulted the formation of 
the défendant Com Products Refining Company, which purchased 
practically ail the stock of the Coi'n Products Company, of the Warner 
Sugar Refining Company, and of the St. Louis Syrup & Preserving 
Company, the outstanding 51 par cent, of the stock of the New York 
Glucose Company, and the majority of the stock of the small Cereal 
Sugar Company. The companies so purchased, exclusive of Corn 
Products Company, were at that time jointly doing about 50 per cent, 
of the entire domestic and export business of the glucose and starch 
industry. 

VI. Formation o^ tiië Corn Products Rëi^ining Company 

IN 1906. 

In its origin, the défendant Corn Products Refining Company was a 
holding Company, with a capitalization of $80,000,000 of stock, of 
which about $75,000,000 was issued. This involved the scaling down 
of the capitalization of the Corn Products Company, which was ac- 
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complished by compelling the stockholders to take two shares in the 
new Company for three in the old. The stock of the New York Glu- 
cose Company, $1,275,000, was exchanged for $5,000,000 of preferred 
stock and $4,0C)0,000 of common. The purchase of the St. Louis 
Syrup & Preserving Company and Warner Sugar Refining Company 
was accomplished in part by cash. The total grinding capacity so 
Consolidated, by the statement of the Corn Products Refining Com- 
pany itself, amounted to 235,500 bushels. There were left outstand- 
ing at the time of the consolidation no glucose manufactories in the 
United States, though a very substantial starch capacity ; for example, 
in the year 1906 the défendant Corn Products Refining Company did 
100 per cent, of the glucose manufacturing, and only about 64 per 
cent, of the starch. 

There were six companies altogether left out of the combination, 
of which the largest were the Piel and the Douglas companies; but 
the aggregate grind of thèse six outside companies together was only 
3,384,961 bushels, ail of which went into starch. On the basis of grind 
the Corn Products Refining Company had about 91 per cent, of the 
total production; on the basis of starch, as just said, only about 64 
per cent. Restrictive covenants were procured from the Warners 
for a period of 10 years and from the Wintermans of the St. Louis 
Syrup & Preserving Company. Some of the old covenants of the Corn 
Products Company still remained outstanding and came to the Corn 
Products Refining Company as part of its assets. 

1. Causes of the Combination. 

This combination of 1906 was caused primarily by the character of 
the compétition theretofore existing under which such low priées had 
been reached. The income of the Corn Products Company during 
1905 had fallen to less than $500,000, and much of its plant had been 
allowed through several years to fall into a dilapidated condition. 
This condition had no doubt largely arisen from the improper déclara- 
tion of the dividends, most of which ought to hâve been put back into 
the property to keep it in condition. Indeed, there is no reason to sup- 
pose that, during the period of the existence of the Corn Products 
Company, its actual earnings were not an ample profit upon the actual 
value of the property, and although the trade war had very seriously 
affected the New York Glucose Company and the other companies 
taken in at that time, their earnings also had been substantial. 

2. Condition of the Plants Taken Over in 1906. 

Of ail the plants taken over in 1906, only eight had been operated 
during the previous year. I think it must be assumed that thèse con- 
stituted the heart of the enterprise. Many of the Corn Products Com- 
pany's plants had become antiquated and inefficient relatively to a con- 
temporaneous construction. Edgewater and Granité City had been 
independent, and with Pékin were at the time ail new plants, and the 
first two were in high efficiency. It is doubtful whether Pékin, which 
had been built as a beet-sugar plant, was ever well arranged. Chicago, 
which was a great producing plant, was certainly in its last stages, and 
was wisely abandoned within two years. Wamer's Waukegan plant 



974 234 FEDERAL RBPOBTBR 

had been independent, and was also a modem plant :of high efficiency, 
though probably a little run down. Of the starch plants proper the 
best were Oswego, Indianapolis, and the United States Sugar Refining 
Company's Waukegan plant, ail of which were in tolerable condition. 
Besides thèse, the Corn Products Refining Company had inherited a 
number of starch plants which had been closed by the Corn Products 
Company, many of them plants of the old National Starch Company, 
which were confessedly in the most déplorable condition. Possibly in 
many cases thèse had been closed by the Corn Products Company to 
avoid overproduction, yet it must be admitted that in the year 1905, 
when the compétition was severest, no effort was made to open them. 
My conclusion is that those closed down were not, either by their 
size, their situation, or their physical equipment and structure, capable 
of effective production. To hâve made them so would hâve been to 
increase a production already greater in volume than the market would 
bear, and would hâve stolen f rom dividends, which for ulterior reasons 
the Corn Products Company wished to maintain. I believe that thèse 
plants, while, as I hâve sàid, they were originaily combined in an effort 
through monopoly to control the market, were not closed down by the 
Corn Products Company in order to keep the price above the fair cost 
of production. 

VIL Control of thë Glucosu and Starch Tradb by the Corn 
Products ReifiNiNG Company. 

Since 1906 the proportion of the industry based upon total grind 
controUed by the Corn Products Refining Company has fallen, in 
whatever method that may be calculated, and both absoltitely and rel- 
atively the portion of the industry done by the independents has in- 
creased. Three new companies hâve corne into the field^the first, A. 
E. Staley Manufacturing Company, of Decatur, began to grind only 
in the year 1912; the second, the Clinton Sugar Refining Company, 
began in 1907 ; and the third, the American Maize Products Company, 
in 1908. The total aggregate of grind of the nine independent com- 
panies existing on December 31, 1913, had risen from about 3,000,000 
to 17,500,000 bushels, and the total grind of the Corn Products Re- 
fining Company during that year was a trifle less than in the year 1906. 
The proportions for 1913 are. Corn Products Refining Company 65 
per cent., independents 35 per cent., and with one exception the de- 
crease in proportion has been constant. The actual grind of Corn 
Products Refining Company has remained not far from constant, vary- 
ing between 35,000,000 in 1910 and 26,000,000 in 1908. In 1913 it 
was substantially the same as in 1906. 1914 is an unsafe year upon 
which to base any estimate in absolute quantifies, as the Great Wàr 
occurred. I hâve, however, occasionally used the percentages. 

The proportion of this grind distributed to glucose and grape sugar 
shows a greater change during the period in question than the grind 
itself. There is a steady décline in the percentage of total glucose 
production, domestic and foreign, attributable to the défendant Corn 
Products Refining Company, until in the year 1913 the total percentage 
is only 57 per cent, and in 1914 53 per cent. The change in the per- 
centage of grape sugar production is not great ; in 1914 it waS still over 
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90 per cent, of the whole. Of starch, in 1906 the défendants' per- 
centage was about 64, and actually increased to more than 70 per cent, 
in the years 1907, 1910, and 1911. In 1912 it fell to 67 per cent., and 
in 1913 to 63 per cent., so that the net change for 8 years was practi- 
cally nil. However, in 1914 it fell to about 58 per cent. I think it a 
fair inference from the tables that the percentage of production of 
the Corn Products Refining Company is on the whole surely, but cer- 
tainly, decreasing, due to the absolute increase in the grind of its com- 
petitors and its own inability permanently to increase very substantial- 
ly its own grind. It would be obviously futile to attempt any forecast 
of the industry. 

The défendants urge that in considering their control of the in- 
dustry there should be included in total production, not only the starch 
or glucose production, but also those substances with which the starch 
and glucose corne into compétition in their end products. Thus they 
say that the pearl and powdered starch come into compétition with 
the grits of the dry-corn millers in the brewing trade, and that the 
dextrines and gums come into compétition with those made from other 
substances than corn. They say that in the mill trade the corn starch 
cornes into compétition with sago, tapioca, potato, and wheat starches ; 
that the syrups made from 85 per cent, to 90 per cent, glucose come in 
compétition with those made with much less ; that candy contains ail 
sorts of percentages of glucose. So, they argue, the whole of thèse 
industries must be considered, in order to get any fair estimate of the 
amount of the control exercised by the Corn Products Refining Com- 
pany. 

This argument may best be met by an illustration for which I will 
take as an instance one much pressed by the défendants ; i. e., that of 
the compétition of the pearl starch, under the name, "refined grits," 
with the dry millers' similar article, "brewers' grits." What the brew- 
er, the buyer, wants is maUose, and he will buy it indififerently from 
the wet or dry miller as he gets more maltose for his money. The 
production of maltose is, however, by a difi^erent process in the one 
case from the other, and the proportion of maltose is as 90 to 73 in 
favor of "refined grits." So long as the cost of production per unit 
of maltose favors the "refined grits," a producer who controls its 
means of production bas a monopoly limited only by the amount of 
that dififerential. It is quite true that, if for any reason the monopolist 
of the cheaper material raises the price to that of the dearer, he will 
at once meet with the compétition of the sources of supply so thrown 
open by his advance. Thereafter he cannot be properly called a 
monopolist, unless the supply thus opened is so insubstantial as not to 
affect the market. In short, his monopoly, where the two commodities 
compared are indistinguishable in use, is limited by the actual differ- 
ential in the cost of production between them. Such a monopoly is 
therefore only a limited one, but within the limits it may be a true one, 

There is no very definite évidence of the relative cost of production 
of "refined grits" and "brewèrs' grits," but in Bedford's testimony 
he speaks of the dry millers' cheaper production and cheaper construc- 
tion, and how at times it drove them to sell below cost. If the dry 
process was cheaper per unit of maltose than the wet process, obvi- 
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ously the dry process only would hold the market, unless the dry 
millers added to their profit ail the difïerential in cost of production. 
If they did that, the wet millers would corne into compétition with 
them. If not, the wet millers' compétition must be only sporadic, or 
to force a demand in the hope of establishing a market and in the 
end lowering cost. 

The relevancy of ail this is only as foUows: If the wet process is 
cheaper than the dry, then, although a monopoly of the wet will be 
limited by the dry, it is improper to consider the production of the 
dry millers, when ascertaining the proportion of production con- 
trolled by a supposed monopolist of wet milling. If, on the other 
hand, the dry process is cheaper than the wet, and if, which would be 
hardly possible, a sustained compétition between them existed, then 
one could not disregard the dry production for ail purposes. In that 
case one ought to eliminate from the supposed monopolist's production 
that part of the grind which went to "refined grits," but that would 
be the only correction necessary. The rest of the grind would not 
come into compétition with the brewers' grits or with the dry millers' 
upon the same conditions ; i. e., indistinguishability in use and less cost 
of production. 

The évidence contains nothing which would permit the application 
of any such refinement of reasoning. I hâve elaborated upon it, not 
because I think it has any practical bearing upon this case, but for the 
sake of analyzing the contention of the défendants that ail the prod- 
ucts which they vaguely say come into compétition with them must be 
considered. This is certainly far from true ; it is only true under those 
very limited conditions above set forth. In the case of the sago, potato, 
corn, and wheat starches it is not true at ail, because those hâve both 
a distinguishable use value and a higher cost of production. The most 
that can be said of them is that they do afford a substantial lirait upon 
the wet millers' price, because they would come in if it got high 
enough. Like any other monopoly, even a légal one, there is a Hmit of 
price at which substitutes will displace the cheaper commodity. 

When we come to the syrups and the candies, the distinction is even 
more plain. Syrup with 90 per cent, or 85 per cent, glucose is a différ- 
ent article from that with 40 per cent. So is candy. If either is hon- 
estly sold, the purchaser will know the différence. He does not buy, 
like the brewer, to get a percentage of maltose; he buys the whoîe 
mixture as he likes it. If the public at large prefers low-glucose 
syrups, which in most parts of the country are dearer, the high-glucose 
syrup mixer's profit will be limited by that différence in selling price 
which will offset the préférence in taste. That will always be a lirait 
depending upon the palate of the public, but within that lirait the ques- 
tion of monopoly must be considered, without regard to the produc- 
tion of lower percentage syrups. On the other hand, where the cane 
syrups are cheaper, as is said to be the case in the South, there the 
wet railler, to sell at ail, must find or create a préférence for glucose 
syrup over cane syrup. His margin of profit, and with it the only 
room for monopoly, will be within such compass as the consumer's 
préférence will tolerate a différence in price. 

The tables prepared by the government must therefore be accepted 
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implicitly with the foregoing limitations. As such they are reliable 
to ascertain the proportion of the défendants' production to the whole, 
and I hâve used them as such. It is proper to make one table for both 
foreign and domestic commerce, since it rests in the will of the pro- 
ducer to sell in either market. Indeed, this interchangeability of the 
markets is the implied basis of one of the strongest arguments made 
by the défendants to oppose dissolution, as will later appear. It is 
also proper to include the specialties, so called, such as grape sugar, 
dextrines, thin-boiling and package starches and syrups. Thèse are 
end products out of a raw material controlled by the wet millers, 
taken as an industry. What they choose to put into specialties, what 
they choose to sell as bulk, rests with them, and them only. 

It is possible, of course, to hâve subindustries — syrup mixing is one 
of thèse — in which the end process is not wholly in the hands of the 
wet millers. This subindustry may, however, be treated as separate, 
and the proportion of it in the défendants' hands compared with the 
total bulk. That should not be confused with the question of the 
control of the raw material itself. 

It may, perhaps, be questioned whether control of an industry 
would not be better gauged by the relative producing efficiency of 
the combination and the independents. If that were done, however, 
there would bave to be figured in some coefficient of efficiency for 
each, which would be impracticable. The proportion of actual pro- 
duction really shows the résultant of those two factors as well as 
anything can which is not fanciful. I hâve, it is true, considered the 
total producing capacity of Corn Products Refining Company later, 
but that is for the limited purpose of showing its power to drive down 
priées. I do not regard that capacity as an index of its permanent 
occupation of the field ; rather I regard it as an index of the capacity 
for that kind of trade warfare in which Corn Products Refining Com- 
pany was so much engaged. 

VIII. Efforts of thê Corn Products Refining Company to 
Maintain Thëir Original Monopoly of the Industry. 

A* already appears, the combination of 1906 was avowedly for the 
purpose of terminating a compétition theretofore existing. The in- 
dustry had already experienced at least three such situations before, 
in 1890, 1897, and 1902, and in each case a combination had been 
effected for the same purpose — to prevent what the parties called a 
destructive and unfair compétition. The fact in each case seems to 
hâve been that the industry had developed a supply greater than the 
market would absorb at any priées which permitted a living profit, 
and whether or no they may bave deliberately contemplated a ter- 
mination of that overproduction it was a necessary and inévitable 
resuit that this should take place, because it was the only means by 
which the conditions could be avoided which ail sought to avoid. 
After the combination had been completed, those plants were closed 
which were the feeblest economically — the Chicago and the two 
Waukegan plants — and the remaining were either refitted altogether 
234 F.— 62 
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•or brought to a higher efficiency ; but, as I shall show later, I do not 
think tHât the pufpose in either case was to limit production. 

The combination of 1906 would certainly hâve continued effective 
to rtionopolize the trade, had it not been for the growth of the inde- 
pendeints already mentioned in the heading just preceding. Yet the 
Corn Products Refining Company was the first in the field, and for a 
period of a year or more it had that field alone. The contention of 
the government, which I think is amply proven by a vàriety of con- 
sidérations which I will afterwards discuss, is that the officers of the 
Corn Products Refining Company made every effort to maintain the 
monopoly with which they started; and the contention of the défend- 
ants, which it seems to me is equally well proved, is that, regardless 
of what their efforts may hâve been, in fact thé conditions of the 
industry were such that they could not do so, but hâve been shpping 
back proportionately from the very outset. 

In the following subheadings, the devices adopted by the défend- 
ants to continue the control are taken up seriatim, but at the outset it 
will be clearer to comment upon a certain part of the évidence which 
is unusual. Ordinarily the intent, which plays so large a part in the 
décisions of the court in cases of this sort, must be gathered alone 
from the conduct of the défendants themselves ; but in this case, by 
an unusual chance, the évidence goes much further. The officers of 
the Corn Products Refining Company apparently had a custom of 
communicating with each other by typewritten, unsigned memoranda. 
Apparently it was often difficult for them to interview each other per- 
sonally, and the affairs of the company were discussed between them 
by means of thèse memoranda with the utmost frankness. The doc- 
uments were ne ver intended to meet the eyes of any one but the offi- 
cers themselves, and were, as it were, cixiematographic photographs of 
their purposes at the time when they were written. They hâve, there- 
f ore, the highest validity as évidence of intention, and, although in 
many instances Bedford attempted to contradict them, his contradiction 
only served to affect the gênerai credibility of his testimony. In the 
face of thèse memoranda, which for some strange reason were pre- 
served, there can be no question in my mind of the continuons and de- 
liberate purpose of the Corn Products Refining Company, by every 
device which their ingenuity could discover, to maintain as completely 
as possible their original domination of the industry. That they recog- 
nized the impossibility of an absolute exclusion of other glucose and 
starch manufacturers is true enough, for they were minutely advised 
as to ail conditions of the industry. But, while recognizing this in- 
ability, they in no wise conceded amofig themselves that their conduct 
could not hâve, and should not bave, a depressing influence upon the 
growth of any compétition. In considering the various devices adopted 
for that purpose, I shall paraphrase the memoranda in détail; but at 
the outset it is important to remember that permeating the whole of 
their conduct, certainly down to the year 1912, there runs the intent 
which I hâve mentioned, an intent the exécution of which it is the, 
précise purpose of the anti-trust act to foil. 
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1. The Proftt-Sharing Plan. 

[2] On November 12, 1906, after the combination had been some 8 
months in existence, the défendants announced their so-called "profit- 
sharing plan." This applied only to glucose and grape sugar, in 
which, as already appears, the défendants' monopoly was at that 
time most nearly absolute. They agreed to set aside out of the profits 
from the sale of glucose and grape sugar 10 cents on each 100 pounds 
(with some exceptions) purchased by a consumer from July 1 to 
December 31, 1906. This amount was, however, not to be paid to 
the consumer until the end of the year 1907, and then was to be 
payable only in case the customer had purchased glucose and grape 
sugar of no other producer than itself. This policy was continued 
through 1906, 1907, 1908, and 1909, and was abandoned at the end 
of the year 1909; the profits for that year, however, not becoming due 
until the end of the year 1910. The profit varied, beginning at 10 
cents, and afterwards varying between 15 and 5 cents; the last figure, 
however, being announced only. That such a contract was not in- 
herently illégal is undoubtedly the fact, for it was so expressly 
decided by the Suprême Court in the case of Wilder Manufacturing 
Co. V. Corn Products Refining Co., 236 U. S. 165, 35 Sup. Ct. 398, 59 
L,. Ed. 520, Ann. Cas. 1916A, 118. But there is no warrant in the 
opinion for supposing that it was a permissible method of trade when 
a part of a gênerai scheme of monopolization. That is the question 
which this case présents. 

The National Candy Company was about to start its glucose plant 
at Clinton, and, in fact, got it under way in April, 1907. It was 
the first glucose company outside of the combination which showed 
its head. The Western Glucose Company was organized in 1906 
at Roby, Ind., likevi'ise for the purpose of compétition in glucose. In 
fact, it, too, did not get under way until 1908, owing to the panic 
of 1907 ; but the enterprise was known to Bedford during the year 
1906. The Union Starch & Refining Company, a small corporation 
organized before 1906, began to put in a glucose plant early in 1906 
and started running in December of that year. There was, there- 
fore, known compétition springing up in the glucose business, and 
it was quite obvions that, if large sales could be made during the 
year 1906 or the early part of 1907, before the new plants began 
to sell, the accrued profits might be a substantial way of hamper- 
ing thèse at the outset. That this was in fact the purpose of the 
défendants admits of no conceivable doubt. Smith, a director, writes 
to Bedford on April 10, 1907, that "the profit-sharing plan is the 
best scheme ever devised in the way of limiting the output of com- 
petitors and making it difficult for them to sell." He adds that 
if they were to hâve a war it should be to the finish. Walden, on 
April 27, 1908, writes to his brokers, Johnson and others, that if 
they lost a customer the competitor must pay for him what the 
défendants would hâve had to pay (in profits) to retain him. The 
purpose of the parties is particularly indicated in the correspondence 
early in July of 1909, when they were actively discussing the value 
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of the device, and the wisdom of continuing it after that year. 
Bedford, on July 9, 1909, wrote to his son that the profit-sharing 
was a vvall the competitors fait that they could not get over; that 
without it they would hâve made very much more money and would 
hâve been much larger manufacturers than they were at that time; 
that some of them had said the Corn Products Refining Company 
had built a Chinese wall against competitors and kept them in chains. 
On the same day he wrote again to his son that the scheme created 
expansés and difïïculties to the seller of glucose that the starch man- 
ufacturer did not hâve. 

Bedford's own testimony on the trial was that the purpose of the 
plan was only to prevent small manufacturers in dull seasons frora 
selling the défendants' own regular customers and ofïering his sur- 
plus to other customers at a trifle under the regular price. In view 
of the expressions in the memoranda, this understanding of the plan 
must be rejected. 

The plan undoubtedly had a déterrent effect upon the trade and 
was thought by many competitors to be unfair. Peckham, the prési- 
dent of the Clinton Company, swore that, had he known it, he would 
not hâve gone into the business. Hughes, the vice président of the 
Union Starch & Refining Company, found the trade tied up and hard 
to get business from. The American Maize Products Company, the 
successor to the Western Glucose Company, which began to do busi- 
ness about May, 1908, was much hampered by it. Edinburg swears 
that in July, 1909, the plan made it difficult for competitors to get 
business. Numerous customers were likewise called, who swore that 
the plan kept them from buying from independents. 

2. The Transaction ivith the American Maise Products Company and 

Stein, Hirsh & Co. 

As already stated, the Western Glucose Company had begun to 
erect a plant in July, 1906, but for financial reasons was compelled to 
stop until it was taken over in February, 1908, by the Royal Baking 
Powder Company, and its name changed to the American Maize 
Products Company. The contention of the government is that by 
the threat of entering into the baking powder business the Corn 
Products Refining Company first contracted under a false name, 
"J. B. Esh," to buy one-half the grind of the new company, of which 
one-half it sold the part that came as glucose at ruinons priées ta 
break down compétition, through Stein, Hirsh '& Co. ; and, second, 
that as soon as the new company got well under way the combination 
compelled a réduction of its grind to one-half its full araount. The 
défendants deny any threat or agreement to limit the grind, but admit 
that they bought half of the glucose output of the American Maize 
Products Company, which they needed in order to supply their trade 
for the time being. Bedford's account is that just then the Chicago 
plant had been dismantled, as was the fact, and that it was neces- 
sary to supply a sufiicient amount of glucose and starch to take the 
place of its production. The pure food laws had just gone into ef- 
fect, which made it illégal to add a preservative to the glucose, and 
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Bedford says that he soon found the glucose of the American Maize 
Products Company was inferior in quality. As he must dispose of 
it in some way, and could not hâve two priées for glucose, he was 
obliged to sell through Stein, Hirsh & Co. secretly. 

The évidence shows that originally Bedford attempted to buy the 
Western Glucose Company, but that was before 1908. The purchase 
of that Company by the Royal Baking Powder Company took place 
under conditions of great secrecy in the spring of 1908. On March 
17, 1908, Bedford's son wrote the traffic manager of the Corn Prod- 
ucts Refining Company that they had decided to put up a baking 
powder plant at Oswego. Bedford says that they had discussed the 
making of baking powder as early as 1906, and had had some labels 
printed ; but the coincidence in time of their actual décision to enter 
this trade, in the light of the other évidence, is significant. 

The sales by American Maize Products Company to the Corn Prod- 
ucts Refining Company began on May 26, 1908, and ended on De- 
cember 30, 1909. The total capacity of the company was about 
325,000 bushels a month, which was reached in March, 1909, about 
10 months after the "J- B. Esh" account appears. At that time, 
although the company had orders for ail that it could grind, the grind 
was at once eut to substantially one-half its volume, at the direc- 
tion of Vernon Cray, the assistant treasurer of the American Maize 
Products Company, to Saenger, who at that time was the manager. 
The eut continued through the summer of 1909. "J- B. Esh," the 
fictitious name in which the account was carried, was concededly 
a cover for the Corn Products Refining Company, whose identity was 
kept even from the high employés of the company, and in August, 
1908, the account was credited with $600 for machinery, at the Per- 
sonal direction of Boselly, the président. The crédit implies the 
sale of $600 of machinery by the Corn Products Refining Company 
to the Royal Baking Powder Company, and in my judgment offers 
strong corroboration of the assertion that the baking powder venture 
had been in f act a threat. That this machinery was for manufacturing 
baking powder is matter of inference, which I do not hesitate to make. 

The starch bought by J. B. Esh was delivered to the Corn Products 
Refining Company, but the glucose was ail sold secretly through a 
firm of brokers, Stein, Hirsh & Co. Thèse brokers refused to give 
to customers the source of the glucose, except to say that they had 
large factories, situated vaguely in the corn belt. E. T. Bedford di- 
rected them with care not to sell to Corn Products Refining Com- 
pany customers, and their sales were much below the market price, 
sometimes as much as 30 cents. The défendants repeatedly denied 
their connection with the sales which had excited the suspicions of 
the trade. Thus Walden wrote to Gibbs on May 15, 1908, not only 
denying the sales, but suggesting that the competitors of Corn Prod- 
ucts Refining Company were themselves selling under cover. F. T. 
Bedford wrote Smith on May 25, 1908, advising him that he might 
say the sales came from "independent manufacturers." Bedford 
asserted that the glucose was of inferior quality; but, except for his 
testimony, which I cannot accept, I can find no such évidence. No 
complaint appears to hâve been made to the brokers themselves. 



982 234 FEDERAL REPORTER 

The attempted explanation o£ thèse unquestioned facts is dis- 
credited for many reasons. First, the arrangement with Stein, Hirsh 
& Co. was made before May 26, 1908, the date of the first deliverv to 
"J. B. Esh." The letters of May 15, 1908, from Walden to Gibbs, 
of Creel to Smith of May 18, 1909, and of F. T. Bedford to Smith 
of May 25, 1908, ail speak of Stein, Hirsh & Co. At that time Bed- 
ford, by his own statement, was buying in good faith and expected 
glucose of prime quality; it was only after the deHveries were made 
that it became necessary for him to employ Stein, Hirsh & Co. The 
position absolutely contradicts the documentary facts. Second, upon 
finding the ghicose bad, Bedford had it in his power, so far as ap- 
pears, to direct his demand upon starch, because of the flexibility of 
the American Maize Products Company plant, which out of a total 
grind of 12,000 bushels could make 10,000 in starch. Yet he bought 
only about 40 per cent, of the actual starch output of the plant, and 60 
per cent, of the glucose. Not only did he, therefore, make no ef- 
fort to avail himself of the flexibility of the plant, but he did not 
even do his best witli the proportion, as it existed. Yet he swears 
that he was always anxious to get ail the starch that he could. Third, 
it is quite évident from the later letters what the device had been. 
In his letter of July 8, 1909, F. T. Bedford, in writing Reichmann 
about the proposed appointment of another selling agent, said that 
he would remember the trouble they had had with this (method) 
and the suspicion and feeling it had engendered. In his letter of even 
date to his father he is even more explicit. After showing that a 
lower sale price by competitors did not necessarily mean a lower net 
price, he adds that it had cost them money and created a good deal 
of feeling to put in a third party to sell glucose for them, in the effort 
to make the competitors pay as much to customers as the company 
did. Bedford conceded that the référence was to Stein, Hirsh & 
Co., and with that concession there is left no room for ambiguity. 

The reasonable conclusion from the whole testimony is this: That 
the agreement between the American Maize Products Company and 
the Corn Products Refining Company was for the purpose of limit- 
ing the compétition of the former— first, by obtaining half its starch 
and glucose output and selling the glucose secretly in compétition 
only with the independents to injure their business; and, second, by 
procuring an actual limitation of the grind when the business became 
too large. The whole device was that known as the "bogus inde- 
pendent" ; i. e., a f aise independent organized for the purpose of 
fraudulently breaking the market of the actual independents, by 
selling under conditions with which they cannot compete. It was a 
means of secret price discrimination. 

3. Défendants' Bntry into the Candy Business. 
(A) Manierre-Yoe. 

As already stated, the Clinton Sugar Refining Company, a sub- 
sidiary of the National Candy Company, began grinding corn in 
April, 1907. The original capacity of the plant was 5,000 bushels, 
of which the National Candy Company itself consumed about one- 
third. In 1906 Bedford had an interview with Kersting, the gen- 
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eral manager of the Clinton Company, and told him that he was 
violating his old contract with Warner, which forbade his entering 
the business. Walden met Peckham, the président, in that year, and 
suggested that his plan for reconstruction might yet be stopped before 
completion. 

Thèse preliminaries did not stop the érection o£ the plant, and 
in the autumn of 1907 the Corn Products Refining Company bought 
out an old syrup company called the Manierre-Yoe Syrup Company, 
which had been in existence since 1898. Manierre, the président of 
the company, who certainly was bought out under pressure, at the re- 
quest of the Corn Products Refining Company remained as président 
and agreed not to mention the fact that the business had been sold to 
them. In 1908 the Manierre-Yoe Syrup Company began for the 
first time to manufacture certain grades of candy, such as gum-drops, 
made largely of glucose. The identity of the purchaser becoming sus- 
pected, there was in February of 1909 an interview at which were 
présent Bedford, Hoops, and Peckham, the président of the National 
Candy Company. At this interview nothing definite was settled, but 
each party assumed a somewhat threatening posture toward the 
other, and later another meeting took place between Bedford, Walden, 
and Peckham. At that time Bedford said that Peckham had prom- 
ised not to increase his plant, to which Peckham answered that, while 
he had said this, yet, if the Corn Products Refining Company went 
into the candy business, he would increase his own glucose plant. 
Bedford answered falsely that he was not in the candy business, 
though he had long since bought and was using the Manierre-Yoe 
Company as a "fighting proposition." Before this meeting Bedford 
had asked Hoops, who arranged the interview, to induce Peckham 
not to increase his own grind, and Peckham had told Hoops his terms 
as he repeated them to Bedford. 

Meanwhile the Corn Products Refining Company was using its 
ownership of the Manierre-Yoe Syrup Company secretly to compete 
at cost or less ; the proof is to be f ound in the correspondence. On 
May 26, 1908, Bedford wrote Smith that the gum-drops which were 
being put out by the Manierre-Yoe Company should be sold at cost, 
since they were a "fighting proposition" — a direction which F. T. 
Bedford and Smith proceeded to put into exécution. On May 4, 1909, 
Morton wrote to Bedford that they should go into the candy busi- 
ness to regulate prices sufiiciently to deter ambitions candy man- 
ufacturers from engaging in the glucose business ; that this would 
be the best protection to the Corn Products Refining Company; 
that they could meet this compétition better on candy than on 
confectioner's glucose; and that, unless the Clinton factory was dis- 
posed to go out of business and close up, he would be in favor of 
going into the candy traffic and staying there. This letter was cer- 
tainly written to be shown to Hoops, and was in fact sent by Hoops 
to the National Candy Company. The only reasonable explanation 
is that it was of a pièce with the interviews which were going on 
during the spring of 1909. It can hâve no other interprétation than 
a threat, with the purpose of compelling the Clinton Company either 
to close up its business or to limit its supply. Yet on July 13, 1909, 
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Bedford wrote Hoops, on receivîng a price list of the Manierre-Yoe 
Company, that it was the first time he had ever seen or heard of it. 
His letter reads as though the company was one of which he heard 
by information only, and is a deceitful attempt to make Hoops sup- 
pose that he had nothing to do with its compétition. Following this 
letter, Hoops says that Bedford denied that he had any ownership of 
the Manierre-Yoe Company, when directly challenged. It was im- 
possible for Hoops to put any other interprétation upon the letter 
without implying that Bedford was deliberately intending to mislead 
him. 

(B) The Novelty Candy Company. 

Bedford called together the candy makers twice in conférence, once 
in July, 1909, and later at Chicago. At each of thèse meetings Bed- 
ford told them that the défendants were losing a part of their trade 
in glucose, owing to the compétition of the Clinton Company, and 
that he wished them to buy more of him. Otherwise, he said he should 
be fsrced himself to go into the candy business. 

Thèse conférences apparently did not hâve the desired resuit of 
securing to the Corn Products Refining Company so much of the 
candy business as they thought should be theirs, and the Novelty 
Candy Company was purchased in January, 1910, with three old 
candy plants at Jersey City, Pittsburgh, and Memphis, to which was 
joined the Manierre-Yoe Company, purchased nearly three years 
earlier. AU of thèse factories Bedford described at the trial as junk 
and excused his purchase of them because of the défendants' igno- 
rance of the candy business. It is quite certain that for the years 
1910 and 1911 they ran jointly at a loss, and in the year 1912 the loss 
of the whole Novelty Candy Company amounted to over $100,000, 
counting the liquidation of the Pittsburgh plant, which caused a loss 
of $48,000. The Manierre-Yoe Company was generally operated at a 
profit, and has so continued to the présent time. At times the Jersey 
City plant has shown a profit ; but the total candy business had always 
been at a bookkeeping loss, at least till 1914. 

That this loss was due to the low price at which the product was 
sold many candy makers believed, though, taken alone, their testimony 
would not be convincing. Some of the manufacturers complained 
that they were driven out of business; some said they had nothing to 
complain of. The conclusion of competitors that a compétition they 
hâve been unable to bear is necessarily below cost is by no means 
compelling évidence, at least when it is as little unanimous as this, 
yet the composite of ail the proof hère leaves little doubt. The 
method of the défendants' entry into the field, their purchase of use- 
less plants, which they operated at a loss, their avowed cost priées 
when first operating the Manierre-Yoe Company, and Bedford's con- 
fessed policy of selling such products at cost (his letter to F. T. 
Bedford of March 28, 1910), their double-dealing, their efforts to 
exclude or restrict the Clinton Company, the covert threats to candy 
makers, not only at the conférences, but more openly in the Joy Mor- 
ton letter above quoted, and the last passage of Bedford's letter to 
Hoops of July 13, 1909 — ail thèse together make it so inherently prob- 
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able that they did put into efifect ruinous priées as to justify such a 
conclusion. Their excuse that they were deceived in the purchase 
of the Novelty Candy Company overtaxes my credulity. They were 
experienced men of affairs, in constant touch with the candy trade, 
well able to go outside for sound advice, if they did not hâve it 
vvithin their own nvimbers. Quite another purpose fits much more 
easily into the frame, and that purpose I find that they entertained. 

IX. Unrëasonablë Pricës and Manipulation o? Prichs. 

The profit-sharing plan ceased at the end of 1909, although its re- 
sults necessarily endured for another year, as the consumer could not 
get its retained profit unless he dealt exclusively with the Corn Prod- 
ucts Refining Company during 1910. The position of the govern- 
ment is that by a preconcerted effort the défendants in the years 
1910-1911 attempted to drive down the price of the main products, 
starch and glucose, to such a point that the independents could not 
live, meanwhile making up the profits necessary for their own divi- 
dends by the sale of their package starches, grape sugar, and their 
other specialties. The défendants assert that the décline in price, 
which ail concède took place in the years 1910-1911, was the resuit of 
a fall in the price of corn, and that the priées kept pace with corn, 
without any deliberate or concerted action on their part, or indeed 
without any power by them to control priées, had they desired to do so. 

1. The So-called Low-Price Campaign of 1910 and 1911. 
(A) Outline of the Plan. 

That the défendants contemplated just such a maneuver and sup- 
posed themselves capable of carrying it out, their private correspond- 
ence abundantly proves. The effort appears first in Walden's letter 
to Bedford, of July 1, 1909, in which he says that they hâve capacity 
to supply ail of the glucose trade, and are, in fact, only supplying 60 
per cent. What he proposes is to make that portion which they do 
not control feel the force of their compétition, which cannot be donc 
under the profit-sharing plan. This dépends chiefly upon the com- 
pany's ability to produce its products at a minimum, which must be 
done by an increase of output and an abandonment of the profit-shar- 
ing plan. His proposai was that the profit-sharing plan be declared 
off, and, to quote his lively language, "then open the sluice valves 
and force our competitors' hands during the most effective season of 
the year — the fall and winter months. Quick action of this kind 
would most assuredly deter any of those who now contemplate build- 
ing glucose factories." Bedford's marginal notes upon this letter are 
instructive. They are as f ollows : "Make them sell at a loss." "Yes. 
By making a loss." 

Bedford answered this letter on July 12, saying that the principal , 
object of making a larger profit-sharing is to effect a low price for 
next year : 

"In this letter you say they hâve 40 per cent. Good — that is the place to 
make a low price. In this mémo you also state that their sales for this year 
were so low that the price of corn would make them of little or no profit — 
good. Theu, we do not need to make our réduction until next year." 
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On July 7 Bedford wrote to Walden as an alternative of a contract 
arrangement with the confectioners that they must consider making 
their price low, commencing on the Ist of January. His plan was to 
keep the price fairly good for January until the competitors had con- 
ceded 10 cents for profît-sharing, then they were to make compéti- 
tion, and the more the competitors sold at a loss the better the ulti- 
mate resuit for them. On the same day Walden answered Bedford 
that, if the primary object was to sell during the next year at un- 
profitable priées, he would begin in the autumn, as more injury could 
be donc than in the first six months after January 1 ; he would put 
a ruinous price in force on September 1, which would force the com- 
petitors to make a concession on contracts already entered into, "there- 
by robbing them of the opportunity to obtain profitable deliveries on 
low-priced corn conditions the balance of the year." 

On July 8, F. T. Bedford wrote to his father suggesting 5 cents 
profit-sharing and a 10-cent profit on 100 pounds, which would make 
the business done by the competitors unprofitable. Whether the 10 
cents profit would pay 5 cents on the preferred stock would dépend, 
says he, entirely upon the profit made on the other products. It was 
équivalent to not over 4 cents a bushel, and out of the 14,000,000 
bushels ground in the glucose would give a return of only $560,000. 
It would be necessary, therefore, on the 11,000,000 bushels which 
remained to make a profit considerably more than the profit on glu- 
cose. He was certain, however, that 10 cents profit, with 5.. cents 
profit-sharing, would make the business very unprofitable to com- 
petitors. As to his father's suggestion that they take it out of this 
year's earnings, because they would make more this year than next, 
it was itself a good argument for termina ting the profit-sharing now, 
so as to bring about the low-price condition partially in this year and 
jDartially in the next. Bedford answered on July 9, in the letter al- 
ready quoted, showing how much of an impediment the profit-shar- 
ing had been to glucose makers and how good in comparison had been 
the starch makers' profits which Joy Morton had seen. This mém- 
orandum he inclosed to Walden on the same day with a letter, saying 
that they agreed that any scheme which obliged the customers to 
sell at much lower priées than their own, as the profit-sharing did, 
had been a great servant to the company. He was doubtful about 
changing it at that time, but next year was to be some one's "Water- 
loo." In another mémorandum to Walden, of July 12, 1909, perhaps 
also in reply to Walden's of July 1, he suggests the possibility of 
making out of the profits for 1909 a réduction of 10 cents a hundred 
and so inducing the competitors to commit themselves to their cus- 
tomers, and thereafter to reduce the priées so that their proportion of 
the business should be very unprofitable: 

"If they fail to keep their agreements with the trade, it, of course, would 
conie baok to us, and we might get 100 per cent." 

In that event the competitors would go to the mixers, and the Corn 
Products Refining Company would bave to make the syrup priées 
relative to what they sold glucose at. He asks for possible priées at 
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which to sell syrups so that the glucose price to the mixers would still 
be low. 

Walden answered on the 15th of July, suggesting that after their 
many talks his conclusion was that the best results would be to set 
the level of their priées in December and January at such a point as 
to lure on the competitors toward foolish contracts, by reasonably 
high prices inducing them to make contracts to such an extent even 
as to encroach upon their own part of the trade warning the trade 
to secure from the competitors agreements to guarantee against Corn 
Products Refining Company prices. "Then," he says, "having got 
them to secure as much as possible, let the Corn Products Refining 
Company set in to make it unprofitable to the competitors." Before 
entering on such a campaign, and to avoid the possibility of their 
competitors being driven from the confectionery trade to other Unes, 
he would suggest that contracts be entered into with the mixing, tan- 
ning, and other trades to secure those. After the time arrived when 
competitors had contracted practically ail they could arrange to handle, 
then they could open their "sluice valve." 

This correspondence was ail six months in advance, and prices 
actually remained high into November. On November 4, 1909, Wal- 
den wrote Bedford that the most important thing was the danger of 
their competitors making contracts for the ensuing year at to-day's 
high level. Bedford had obviously suggested to him a eut in price 
of some 50 points in a day against that possibility — a possibility which 
had been actual in the previous year. He warns Bedford against 
such a sudden drop in prices. A décline of 10 points a day would 
be more reasonable ; a réduction of 25 or 50 points would shock the 
trade. He believed that they could prevent any of the competitors 
from making any profitable contracts for next year, but the prime 
condition was to prevent them from taking advantage of the présent 
high profits; that to him was a most important item to consider. 
The price, in fact, began to drop at once. On November 15 it was 
$1.95; it had dropped 10 cents in the next week, though by January 
14 it had risen again. It continued dropping for a whole year until 
on January 10, 1911, it had reached $1.25, 70 cents less than at the 
time the letter was written. 

In 1910 certain of the correspondence shows that the parties under- 
stood they were carrying out the policy outlined in the foregoing. 
Walden wrote to his brokers on February 19, 1910, that "the policy 
of Corn Products Refining Company adopted about a month ago 
was to sell goods for the coming year at a very close margin," by 
which policy he believed that with their own low cost of manufacture 
he could force the competitors to "cry quits." It was their intention 
to adhère strictly to the policy and to produce the resuit which they 
were assured would be successful. The buyer who remained in the 
open market and took advantage of daily conditions would undoubt- 
edly reap the best benefit. The most dangerous kind of contract for 
a competitor to make was to guarantee against their own prices, for 
if they made enough, and the Corn Products Refining Company saw 
fit to drive the price down lower, it would be 5 cents worse for them 
than for that company. By this 5 cents he referred to the fact that 
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the competitors, in order to sell to their customers, must still pay the 
accrued profits for the year 1909, which were not due until the end 
of 1910. 

Bedford, in the letter to his son of March 28, 1910, déclares his 
'policy. It was to subordinate ail profits and to use ail their énergies 
to increasing; the grind. No thought of profits even in specialties at 
first should corne in, which in any possible way might interfère with 
the greatest volume of business. Candy without profit, syrup with- 
out profit, jam and jelly without profit — ail to increase or maintain 
the volume of business. Profits, if need were, should go to 8, if neces- 
sary to 5, cents a bushel, and if that did not serve to retain their posi- 
tion the prices should go practically to cost, making up by getting 
good prices in good seasons. 

There could hardly be a more unequivocal statement of policy than 
this, or one which better fitted the plan as the government asserts it. 

(B) Execution of the Plan. 

How far the défendants hâve succeeded in executing the plan sug- 
gested in the correspondence cannot be absolutely proved, but I am 
disposed to think the évidence convincing that they actually «{id 
succeed, just as they had proposed. The matter is somewhat com- 
plicated by several factors: First, that the price of corn began to go 
down in June of 1909 until April of the next year. From then until 
the Ist of September it rose, but fell again until on February 1 
it had reached only 25 cents a bushel. (The price of corn is through- 
out figured after deducting the sale price of the by-products, and the 
prices are therefore, of course, conventional. Both parties accept this 
method for convenience.) From then until November 1, 1911, it rose, 
and continued with variations at between 50 and 55 cents until the 
end of 1912, when it fell again to less than 30 cents. It is perfectly 
true, as the défendants assert, that the price of both glucose and pearl 
starch varied generally with that of corn. The chart put in évidence 
by the défendants shows that after the middle of the year 1908, when 
compétition had become effective, the prices had a gênerai corre- 
spondencce ; but a doser examination shows, I think, that there was 
a very large drop in net profits, just as the défendants proposed. We 
may begin with gross profits, by which I mean the différence between 
the price of corn (the value of by-products being deducted) and the 
price of glucose and starch; this différence is called the "spread." 
For glucose the average gross profits for the year 1908 had been 
38 cents, and for 1909, 33 ; in 1910 it dropped to 27 cents, and in 1911 
to 25 cents; it rose in 1912 to 31 cents, again in 1913 to 32 cents; 1914 
is not a fair test, owing to the war. 

Similarly in the case of starch the gross profits fell from 29 cents 
in 1908 and 23 cents in 1909 to 18 cents in 1910 and 15 cents in 1911. 
In 1912 it rose to 20, and to 21 cents in 1913. The lowest figures in 
each case were, therefore, reached in 1910 and 1911, the period during 
which the campaign was to be carried on as planned in the letters 
already mentioned. It should be remembered that this gross profit 
by no means shows the full proportional fall in prices for compéti- 
tive purposes, because ont of it must come cost of production, and 
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this, so far as appears in the testimony, was constant. If, for illus- 
tration, we suppose a profit of 10 cents a bushel on glucose and 8 
on starch in the year 1909, we should hâve a manufacturing cost of 
23 cents and 15 cents, respectively. We should find the net profits 
on glucose to be 10, 4, and 2 cents for the years 1909, 1910, and 1911, 
indicating a eut in earnings of 60 per cent, and 80 per cent. In 
starch the figures would be 8, 3, and nothing, an even more radical 
eut. If we supposed even that net profits were 50 per cent, of gross 
in 1909, the figures would still be 161/2, 101/2, and 81/2 for glucose, and 
10, 6, and 5 for starch. The last figures certainly présuppose too 
much net profit in 1909, yet they show a decrease of 50 per cent, in 
net earnings. The earlier figures are probably not too low for net 
profits, at least on glucose. Ail this assumes a fixed cost of produc- 
tion, and no suggestion is made of any improvement in technique 
during the period. We may be sure that such évidence would be 
forthcoming, if it existed, because the proof lay easily within the 
défendants' power to produce. Nor can we suppose that the first 
unit of Argo which opened on March 28, 1910, afifected the cost, since 
it is uniformly stated that a plant of 10,000 or 15,000 has full économie 
efficiency. 

The subséquent rise of priées in 1912 and 1913 may hâve been due 
to the change in the diflferential between grape sugar and glucose, or 
to the investigation preceding this suit. I think the causes of this 
rise too uncertain and spéculative to justify any finding. 

(C) Sales Below Cost. 

The government in further proof of the exécution of the low-price 
campaign asserts that the défendant was actually selling glucose at 
less than cost during portions of the year 1911. That they were 
for some time selling "Karo" syrup at less than cost above glucose 
is abundantly shown, and will be considered when I come to the 
syrup-mixing business. The contention regarding glucose rests on 
some tables sent by F. T. Bedford to his father in May, 1912, de- 
signed to show the cost of "Karo." Thèse tables are figured upon the 
priée which the glucose that went into "Karo" would hâve brought 
upon the market, and were the subject of a long and complicated 
controversy at the trial. The tables show the price at which glucose 
was billed to the syrup-mixing house, which was in ail cases some- 
what less than the price at which it sold in tanks ; the différence being 
designed apparently to represent the selling cost. In order to get the 
profits on the glucose included in the "Karo" sales, the cost of manu- 
facturing the glucose which was shown on the tables was subtracted 
f rom the price at which it was billed to the syrup house, and the result- 
ing différence was stated in cents profit per pound. In certain in- 
stances this profit appears as a loss. For example, in April and May 
of 1911 the sales touched their lowest point, showing either a loss or 
only 1 cent profit per 100 pounds, and it is upon thèse instances that 
the government relies to prove its position. Similar tables were made 
for "White Flake" syrup and for the standard syrups of the défend- 
ants, which show either losses or negligible profits for the same months. 

Moffett attempted to explain away the effect of this proof as fol- 



990 234 FEDERAL REPORTER 

lows: He said that the tables in the column containing the selling 
priées showed, nôt the price of glucose at the time of delivery, but 
at the time when the order came to the syrup house. Thèse orders 
were for deliveries at 20 or 30 days, and as corn w.as always bought 
against the orders, so as to insure the profit, the price of glucose at 
that time was at once charged against the order. Yet the manufac- 
turing cost was figUred in the month in which the glucose was made. 

Moffett was mistaken in his recollection of the plan upon which 
thèse tables were prepared. First, his May vouchers corroborate the 
government's position rather than his own, for they show the price 
of May deliveries as $1.201/4, and the tables show them at $1.20. Sec- 
ond, if he is right, the prices of thèse May deliveries should figure 
opposite the June syrup deliveries, if the syrup deliveries were at 
20 or 30 days, and were at once charged with the price of glucose 
when the order was made. The June deliveries were therefore being 
ordered in May. Now the June deliveries were charged with glucose, 
not at $1.201/2, but $1.35, which is much further from the May entry 
than $1.201/2. The vouchers strongly corroborate the government's 
interprétation. 

Yet, if he were right, the proof would still be that glucose was sold 
at a loss, or .substantially at cost, because, in order to find the profit 
and loss on glucose under Moffett's contention, it would be substan- 
tially correct to compare the cost of glucose in one month with the 
price at which it is entered in the succeeding month, in the price 
column, since the price in the succeeding month indicates the aver- 
age of delivery prices 20 or 30 days earlier, as has already been said. 
When the market began to rise, in some instances, under this inter- 
prétation, the défendants sold glucose at a loss. Take, for example, 
the cost of glucose for blue "Karo" in August, 1910, which was 
$1.38. The price of glucose for blue "Karo" in the succeeding month, 
September, 1910, was $1.35. If $1.35 indicates the average selling 
prices 20 and 30 days earlier than September, then in August the de- 
fendants were selling it at a loss of 3 cents. Again, take the price 
of glucose for blue and red "Karo" in September, 1910, which was 
$1.28 and $1.32, respectively. The selling price in October vi'as $1.20 
and $1.28, respectively, showing a loss in each case, if the price column 
represents current prices 20 and 30 days earlier than October. In 
the month of January, 1911, glucose for "White Flake" cost $1.02; 
the price in February was $1, showing a loss in sale of 2 cents per 
100 pounds. The cost of glucose for standard syrups in August, 1910, 
was $1.38, exactly the price charged against the syrup house in Sep- 
tember, 1910. Again, the cost of that glucose in September, 1910, 
was $1.28, exactly the price charged the syrup house in October, 1910. 

(D) Profits from Specialties. 

The government also seeks to show the low prices of the year 1910 
by deducting the knowri profits from specialties for the year from 
the profits for the whole year. The remaining sum they divide by 
the number of bushels ground, and so get the net profit per bushel. 
Much of this calculation seems to me to be too spéculative for safe 
inf erence, but I think there are some kindred facts which corroborate 
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the conclusion that the profits for the year were very low. We know 
the profits upon the sale of standard syrups and "White Flake," be- 
cause they are contained in F. T. Bedford's tables o£ May, 1912. We 
also know the number of pounds of grape sugar made, and that the 
differential between grape sugar was 14 cents, with no added ex- 
pense. Indeed, if we were to accept Edinburg's testimony, we should 
hâve to make the difïerential 24 cents, as he considers the price of 
the barrel 10 cents cheaper ; but that élément I omit. The profits on 
the syrups were $522,626.01, and the total differentialover glucose on 
the grape sugar, $226,917.48, making a total of $749,543.49. The 
total profits for the year 1910 were $2,102,611.45, leaving a residual 
profit of $1,353,067.96 to be accounted for by the total grind, less the 
amount which went in to make syrups. The total grind was 36,- 
203,652 bushels, and that going into the mixed syrups other than 
"Karo" 4,556,916 bushels, leaving 31,646,739 for the glucose, grape 
sugar, and starch. If we divide this into the residual profits, we get 
a profit of about 4% cents a bushel. It should be remembered, how- 
ever, that a substantial amount of this grind was sold as Kingsford's 
starch and thin boiling starch, and I think it quite safe to estimate 
that the profit per grind on the staples for that year was not 4 cents 
a bushel. This was much lower than the usual profit in the trade. 
In Bedford's letter to his son of March 28, 1910, already twice quoted, 
he speaks of 5 cents as a low profit, even during a trade war, and in 
F. T. Bedford's letter to his father of July 8, 1909, he says that the 
proposed profit of 10 cents on glucose would be équivalent to only 4 
cents a bushel, a return so small as must be made up for in specialties. 
The calculation seems to me added proof of the low-price campaign 
based upon unquestionable évidence. I believe that the profits were 
lower, perhaps even as low as 2.07 cents ; but I only find that it was 
no higher than 4 cents a bushel, and that this was lower than a fair 
profit. 

It should be observed that, under the calculation as I hâve figured 
it, it is proper to include in the number of bushels to be divided into 
the residual net profits the bushels used for grape sugar, since the 
differential subtracted for grape sugar was the profit over the profit 
on glucose, and that ail grape sugar made the profit on glucose as 
well as its own differential. 

( E) The Judgment of the Trade. 
That the trade supposed the priées to hâve been eut appears from 
the évidence of the witnesses, who said that priées were uncomfort- 
ably low and that they were hard pressed. Peckham, président of 
the Clinton Company, says that at times priées got below cost, that 
extremely low priées went into effect after the rebate plan was aban- 
doned, that they continued until 1912, that in 1910 he did business 
without any profit, and in 1911 with a very small one. Hughes, of 
the Union Starch Company, says that little or no money was made 
in those years. Edinburg, of the American Maize Company, says 
that in January, April, May, and July of 1910 his books showed a 
loss, though not for the whole of the year. Hubinger found the 
Corn Products Refining Company priées very low ; his plant was 
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not profitable in the years in question; in some months there was a 
loss, and in some months a profit; a small profit at the end of the 
year; 1911 was better. Pie] says that the priées were abnormally 
low, and that it was pretty hard for a man to stay in the business 
during those years. Douglas says that the priées were lowest in 
1911; an audit of his books shows a net profit for the year ending 
October 31, 1911, of less than $5,000. Several of the witnesses ex- 
perienced a demand from their customers for a guaranty against Corn 
Products Refining Company priées, foreshadowed in the correspond- 
ence between the oflficers of the company. 

From ail thèse considérations I find that the so-called "low-price 
campaign" actually went into efïect. It does not appear how far the 
défendants succeeded in their maneuver of inducing their com- 
petitors to load up with long contracts, though they did succeed in 
discouraging them greatly with business, and perhaps this may hâve 
led directly to the complaints out of which this proceeding took place. 
In 1912 the pressure which they exercised upon the trade abated ; 
but, as has already been shown, the défendants came under inves- 
tigation in the autumn of 1911. How far there is any causal con- 
nection between those two events, as I hâve already said, rests too 
much upon inference to justify a finding. Yet the connection appears 
to me to be not wholly without significance. 

2. Manipulation of Priées. 

Enough has already been shown in the expressions of the défend- 
ants to prove that at least they believed they had entire control over 
the price at which the product should be sold. Walden's letter of 
November 4, 1909, is a naïve confession of this power. He and Bed- 
ford in that correspondence are discussing whether it 'would not be 
better to disguise their power by a réduction which would not be so 
unheard of as 50 points in one day, which Bedford apparently pro- 
posed, making, as he said, "one bite to the cherry." Whatever was 
in fact their power, the change in priées beginning in November, 
1909, suggests strongly that Walden's policy won. Nor is this the 
only instance, for in the correspondence of July, 1909, in which they 
are discussing abandoning the profit-sharing, the presupposition upon 
which the whole discussion takes place is that they may make priées 
as they wish. It hardly serves any purpose to go over this matter 
once more in détail; it is so constantly implied in ail the correspond- 
ence that the letters must be read to obtain their full force. Some 
letters in 1908 show the same thing. On November 20, 1908, Smith 
wired F. T. Bedford, speaking of lowering or maintaining prices 
upon the assumption that it rested with them to do so. F. T. Bed- 
ford replied on the same day by a wire which implied the same thing. 
On December 10, 1908, Walden wired Bedford, one passage of which 
is as foUows: 

"I would recommend, first, that we make contracts with the confectlonery 
trade to April at présent prices; about a week or so from now force the 
hands of oiir competltors on their yearly contract by making a low prlce 
basis for them to work on." 

The plan seems to hâve been put into effect. On December 1, 1908, 
the "spread" between glucose and corn was 50 cents a bushel; on 
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February 1, 1909, 35 cents. The figures for starch are 43 and 24 cents. 
In each case the profit-sharing is deducted from the price. I hâve 
used Mahana's diagrammatic table, and not Défendants' Exhibit No. 
78, which was not actually offered in évidence. No change in technique 
accounts for this change in the "spread," and Fisher's figures of the 
loss in corn seem to me irrelevant. Taken in connection with the pro- 
posais in the correspondence, there seems to me no reasonable ex- 
planation, except that the priées were manipulated for the purposes 
declared. 

In the early years of the combination a mère glance at the Mahana 
table shows that the corn did not control the priées, but that thèse 
were maintained where the défendants chose to place them, though 
this absolute control certainly ceased after compétition began to be 
active. 

Many of the witnesses called testified that they followed the priées 
fixed by the défendants, and this is undoubtedly true. The défend- 
ants set the priées of the Staples of the industry, published them, and 
the rest of the trade generally followed. A distinction must, how- 
ever, hère be taken between actual control by the leader, and volun- 
tary following by the independents. A producer may still be the 
largest in the market, and yet be unable to force others to follow his 
lead. That would dépend upon his capacity to fill the larger de- 
mand which would arise from his lower priées. If, for example, he 
was producing nearly up to his capacity, he would be unable with 
a drop in price to increase more than to that limit, and, indeed, it 
would be hard to imagine any purpose in lowering his price, for it 
would resuit in the économie solecism of two priées in the same 
market. If, however, the elasticity of the largest producer's capacity 
of production were so great that he could accommodate it to the in- 
creased demand as the price fell, then he has an absolute power to 
compel ail other producers to follow him down when he lowers his 
priées. 

The défendants had the necessary capacity. We may omit the 
years 1906 and 1907 and take Mofïett's table of grind, with a maxi- 
mum working year of 350 days, which he gives. The défendants' ut- 
most capacity and the yearly grind of the industry are given in the 
following table: 





Total Grind. 


Défendants' 
Pull Capac- 
ity. 


1908 


34,774,000 

38,861,877 
47,887.377 
46,084,854 
47,542,157 
50,340,235 
45,801,973 


31,500,000 
33,775,000 


1909 


1910 


40,775,000 


1911 


42,000,000 


1912 


45,500,000 


1913 


52,150,000 
45,160,000 


1914 


1915 


46,375,000 







234 F.— 63 
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. Froril' this it appears that tbe full capacity of the défendants was 
equal fo the whole demand at thé prices fixed in 1913 and 1914, ta 
substaritially the full demand in 1912, to 85 per cent, and 90 per cent, 
of • the îdemand even in the low prices iof 1910 and 1911, and to the 90 
per cent.rin 1908 and 1909. When it is remembered that their in- 
creased capacity in Argo was foreshadowed as early as 1909, it is a 
safe conclusion that in lowering prices in 1910 they exercised alreal 
economiç coercion upon their competitors, and that the very numerous 
witnesses who said that they dominated prices were speaking more 
than figuratively. 

The government's figures give a greater grind than those I hâve 
given,'but I çhoose the défendants to be on the saf e. side. I conclude 
that their implicit assumption throughout their correspondence of a 
power to manipulate prices was correct, and that this power they 
exercised for the purpose of harassing competitors. 
_ The power to raise prices is quite différent. It dépends upon the 
inducement to the independents at existing prices. After 1907 I 
think the capacity of the independents was sufficient to prevent rais- 
ing prices beyond the vague area at which the price became sufficient 
to induce new capital into, the industry. It was ript possible indefi- 
nitèly to raise the price of' a commodity which, like this, enjoyed no 
natural monopoly, and the power to raise prices was limited by that 
f act. 

3. Discrimination in Prices. 

The government allèges that thc; défendant bas discriminated in, 
its prices among:customers; but the évidence is very slight, except for 
the Stein, Hirsh & Co. matter. The rpethods of selling "Karo" to 
the eventual consumer admit of favoritism, and it is a reasonable 
supposition, I think, that sqme favoritism was practiced., Bedford,, 
in his letter to Walden of Àugust 15, 1911, spoke of the manipula-: 
tion of w^ak spots by Mr. Durham's trade method when referring to, 
the "Karo" trade, and his letter to hîs son of September 12, in the 
same year, spoke of continuing "deals" in weak places, as long as 
was thought necessary in order to get the volume, of the business 
they were seeking. I can find no évidence of the misuse of the so- 
called "zone system," a System which in itself is entirely capable, of 
équitable application. Theoretically thé consumer on the nea,r,,side 
of the zone is discriminated against in favor of him on the far side; 
but, if thè zones are fairly organized and not too large, and the 
radial différence from the routing point of places within the same 
zone is not too great, there seems no objection to the system, and it 
certainly makes for convenience and economy in practice. In gên- 
erai, I find the évidence too scanty to justify any finding that the 
défendants hâve attempted a genuine price discrimination, though they 
unquestionably had it in their power to do so. - 

4. Price Manipulation of-Grape Sugar. 

The défendants continued substantjally the sole makers of grape 
sugar until the -end of 1908. During the year 1909 the Union. Com- 
pany made about 4,000,000 pounds and in 1910 the American Maize 
Company began, and together they made about 8,000,000 pounds, or 
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5 per cent, of the total supply. In 1911 this had increased to over 
10,000,000 pounds, about 6 per cent. Throughout the year 1911 the 
differential between grape sugar and glucose was 14 cents a hundred 
in favor of sugar. The expansé of manufacture was substantially the 
same, except for the price of the barrel, which was, perhaps, some 
10 cents cheaper for the sugar. The différence of 24 cents, accord- 
ing to Edinburg, of the American Maize Company, proved an attrac- 
tive inducement to him, and it is obvious that the compétition had 
begun to count by the end of 1911. The production of the American 
Maize Products Company for January, 1912, was about 1,500,000 
pounds, but dùring that month the differential was eut by the Corn 
Products Refining Company from 14 cents to 9 cents. There fol- 
lowed an immédiate diminution of the production of the American 
Maize Products Company to 450,000 pounds in Pebruary. The dif- 
ferential continued at 9 cents until July of that year, by which time 
the production of the American Maize Products Company had risen 
again to a point exceeding that of January. The differential was then 
eut to less than that of glucose for a few weeks, and then fixed at 
4 cents until the middle of October. The production of the Ameri- 
can Maize Products Company broke in half, whereupon the differential 
was restored to 9 cents until December of that year, when a slight 
differential appeared in favor of sugar. This continued substantially 
through the first half of the year 1914, when the production of tlie 
American Maize Products Company was at an average of about 60O,- 

000 pounds a month. Edinburg says that the variation of his grape 
sugar production depended entirely upon the differential between glu- 
cose and sugar; that when he found that differential large he in- 
creased his production, and as it fell he reduced his production. I 
hâve used the table of Benham & Noyés, which contains the freight 
differential. 

Moft'ett's explanation of the change in the differential is that they 
had always thought it cost more to make grape sugar than glucose, 
and that in 1912 they discovered their mistake. The coïncidence be- 
tween the growth of the compétition and the slow change downward 
of the differential is better reconciled with the more obvious explana- 
tion. Moreover, it is very hard for me to believe that persons as 
skilled in the detailed expenses of production as the défendants should 
for so many years hâve been misled as to an operating cost which 
must hâve been fairly obvious in itself. Whether they kept, as Edin- 
burg did, any record of their operating cost, does not appear; but it 
seems to me too much to ask us to accept the explanation suggested. 

1 find that they manipulated the price of grape sugar to meet com- 
pétition, and that they had knowledge of the amount of that compéti- 
tion. 

X. Efforts to Fix Prices and to Resteict Production. 
1. Starch Agreement of 1906. 

In 1906 the Corn Products Refining Company produced only about 
63 per cent, of the total starch made, and a meeting took place at New 
Haven between Walden and Reichman, représentatives of the Corn 
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Products Refining Company, and Piel and Douglas and Tooker, inde- 
pendents. What took place at this meeting is in dispute under the 
testimony. Hubinger says that the Corn Products Refining Com- 
pany was to set the price and the others were to follow. Douglas 
says that they did not agrée to maintain a price, but that it was an 
informai talk, in which they endeavored to maintain each other's 
priées, which were to be based on Chicago rates. Tooker, the vice 
président of the Douglas Company, says that there was no agree- 
ment to maintain priées, though they discussed the matter generally, 
and Reichman corroborâtes him. It was agreed, however, that Reich- 
man, under an assumed name, should write to Hubinger's brother 
under an assumed name, stating the rates from Chicago, upon which 
the priées were to be based. Those witnesses who say that no agree- 
ment was made insist that this letter was only for the purpose of 
informing Hubinger of the freight rates. The letter is in évidence, 
dated November 8, 1906. Some of the matters in it certainly suggest 
a price agreement. For example, it is stated that on starch guaran- 
teed to comply with the national Food and Drug Act the price is to 
be 15 cents above the price of ordinary pearl starch, a subject having 
nothing to do with freight rates. 

This document seems to bear out the construction placed upon the 
interview by Douglas and Hubinger, and I believe and find that there 
was an informai understanding by which the persons at the interview 
were to maintain the price of starch. There is no évidence as to 
how long this continued, but I hardly think that it lasted very long. 

In connection with this may be noted the correspondence regarding 
splitting commissions by starch brokers, a practice which Walden 
endeavored to prevent. This effort was undoubtedly to maintain the 
défendants' own priées uniform, and was therefore of an entirely dif- 
férent character. That the Corn Products Refining Company should 
désire not to hâve varying priées on their own products in the same 
market was in no sensé illégal. Indeed, the opposite practice lends 
itself readily to that price discrimination which is an easy device for 
monopoly. 

There were several meetings in 1909, both in New York and Chi- 
cago, between Bedford and the starch makers. The upshot of thèse 
meetings is in considérable dispute. Douglas says that in one of 
them Bedford directly proposed the joint réduction of grind, but 
the others refused. Tooker dénies that Bedford made any such pro- 
posai, and, on the contrary, says that he refused a price agreement 
when it was suggested to him. Reichman bears out Bedford, but he 
is not a weighty witness. Some time in 1909 Hubinger and Bedford 
had another private conversation about curing the demoralization of 
the business, in which Hubinger says that Bedford told him the only 
way he knew was to restrict the grind. Hubinger suggested a clear- 
ing house. Bedford acknowledges that the conversation took place, 
but dénies that at that or any other time he ever suggested restriction 
of the grind to any one. Taken on the testimony alone, there is hardly 
sufficient évidence to justify a finding that he did; but his letter to 
Walden on July 9, 1909, makes the weight of probability in favor 



UNIÏED STATES V. CORN PRODUCTS REFINING CO. 997 

of the fact as testified by Hubinger and Douglas, and certainly alto- 
gether discrédits Bedford's déniai. This was one of the letters dis- 
cussing the termination of the profit-sharing, of which a number hâve 
already been noticed. In giving his reasons for not announcing the 
profit-sharing at that time, he said that there were several things un- 
der considération, of which he enumerated fîve. The first was an agree- 
ment as to total grind ; the third, possibility of going into the candy 
business. Bedford was necessarily whoUy unable to give any explana- 
tion for this letter, except the childish one that it might hâve been a 
typographical error, or that it might refer to a limitation of his own 
grind. 

On the same day, in his second letter to Walden, which has already 
been noticed, he was discussing what should be said to the candy 
makers in relation to the company's righteous resentment at the ag- 
gressive attitude of the National Candy Company. He says that 
their suggestion that the candy makers shall buy of them is very 
moderate, and does not bring about any aggressive compétition with 
the National Company, because they, the candy makers, were to agrée 
with the National Candy Company to maintain good priées, and that 
the only reason why the défendants could consider the proposai was 
that Hoops and Heide guaranteed promises of the National Candy 
Company to at least a limitation of their glucose business, which was 
a matter, however, of which, perhaps, they could not talk, because it 
might be illégal. Bedford admitted that Hoops and Heide said that 
they could get a limitation from the Clinton Company, but insists 
that he did not entertain the proposai. 

There cannot be the least doubt that in 1909 one of the devices 
which was in the défendants' minds was a limitation of the grind, 
and this contemporaneous documentary révélation of their purposes 
to my mind makes it probable that the discussion was of the ténor 
which Douglas and Hubinger remember. I do not believe that there 
was any such agreement, because my conclusion is that during that 
year the défendants decided upon lowering the price by their own 
low-price campaign. 

£. The Suppression of Proposed Companîes. 

(A) Fédéral Syrup Refining Company. 

The government asserts that Bedford procured the suppression of 
a proposed glucose company in the autumn of 1912. This rests 
chiefly upon the testimony of Bertram Orde, a witness hostile to the 
défendants. He had organized a syndicate for the érection of a new 
company, and had procured an option on the Douglas plant at Cedar 
Rapids. Among others, they invited Smith, a director of the Corn 
Products Refining Company, to join them, and he was thus informed 
of their steps. At one time they had secured subscriptions of about 
$1,250,000. Smith told Orde that Bedford was worried over the 
prospect of the plant, and was doing ail he could to prevent its build- 
ing, and to influence the syndicate against it. The syndicate, in fact, 
dropped the matter in the middle of December, 1912. Bedford denied 
taking any such steps ; but Smith was not called, a circumstance of 
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Weight. The government's position is that Bedford induced Meyer, 
who was to be a substantial subscriber, to change his attitude, and 
the défendants' other conduct lends much plausibility to the theory. 
In support of this the government produced a letter written by Bed- 
ford to Smith on October 28, 1912, in wbich he says he is pleased to 
note that Meyer is with them at heart and trusts that his conversion 
may extend to his managers. It should, because "Karo" was going to 
be the seller on the whole more profitable and easier of sales than any 
other syrup. This letter refers, I think, to Smith's letter to Bedford 
of October 25, 1912, in which he said that Hubinger's constant ac- 
tivity had prevented at least two of Meyer's managers from falling 
in line for "Karo" at "yesterday's meeting"; they wanted to await 
the next move of Hubinger. I do not believe that this refers to the 
Fédéral Syrup Refining Company, and I think the évidence doubtful 
as to the interférence by the défendants with Orde's plans, and dé- 
cline to make any finding upon that score. 

(B) The Staley Manufacturing Company. 

Staley was a packer, who began business in 1898, but bought ail 
his starch of the manufacturera. In November of 1906, having found 
difficulty in procuring as much starch as he wanted at satisfactory 
priées, he incorporated his business and considered building a plant, 
and in March, 1907, Walden wrote him a letter, offering him certain 
bulk priées on starch, in considération of which he was to agrée for 
the term of the contract not to engage in preparing or grinding corn 
in the manufacture of starch, nor to take any action toward equipping 
his factory with machinery for that purpose. This proposai Staley 
did not expressly refuse or accept in his letter of March 18, 1907, 
and in Walden's answer on March 20 he suggested that his own pro- 
posai on starch implied a contract for three years, and not for one 
year, as he understands Staley to suggest. Staley did not begin 
until June 1, 1909, when he bought the old Cutsinger Starch Com- 
pany, which had been discontinued by the National Starch Company. 
Even then he did not begin to grind until March, 1912, and had to 
shut down again in June ; he began again in September, when he ran 
until July, 1914, with some interruptions. At that time he closed, 
but bas since that time opened. Walden had advised him that he was 
undertaking heavy responsibilities, and that he could buy the starch 
cheaper than to make it, and he seems to hâve been on the whole 
somewhat unsuccessful. He believed that the défendants made the 
priées in the market, but I cannot find any évidence that they adopted 
toward him any unfair practices after he got started. Walden's let- 
ter was, of course, an attempt to keep him out of the business, and, 
taken in connection with the gênerai intent shown through the whole 
of défendants' conduct, was an illégal effort ; but I do not find that 
in its exécution there was any unfair practice. 

XI. FkEiGHT Rates. 

. (1) Basf-Bound Glucose Rate. 

On September 20, 1905, the barrel rate of glucose from Chicago 
to New York was 25 cents domestic, and 20 cents export, which it had 
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long been; at the same time, the tank raté was 17i^ cents domestic, 
and 15 cents export. The barrel corn rate from Chicago to New 
York at the same time was 171/2 cents, and Edgewater had a transit 
privilège to New York ol% cent; the usual lighterage charges being 
3 cents. By, "transit privilège" is meant the right to carry the corn 
to New York from Edgewater at % cent per pound af ter it is made into 
glucose. The lake and rail rate on corn from Chicago to New York 
was not fixed at this period, especially as rebates were , common ; 
but it probably was not far from 10 cents. The greater part of the 
corn, which came to New York, came by way of water to Buffalo. 
Gantt, the traffic manager of the Corn Products Refining Company, 
testified that probably about 70 per cent, of the whole came in that 
way. On this corn the rate had therefore been in the neighborhood 
of 11 cents, as against a tank rate for glucose of 17% cents, a dififer- 
ential of 6% cents, and a barrel rate of 25 cents, a differential of 14 
cerits. Thèse were heavy advantages in favor of, Edgewater in its 
New York business. 

In 1907 the Union and the Clinton Companies began their manur 
facture of glucose, being the first eompetitors, and on May 1, 1907, 
the railroads advaneed their glucose rates to 30 cents domestic and 
25 cents export on both barrel and tank, thus increasing the differen- 
tial on the domestic barrel rate from 14 cents to 19 cents, and on 
tanks from 61/^ to 19 cents. The independents objected to this, and 
succeeded in getting the railroads to reduce the rates on September 
1, 1907, on both tank and barrel, to 25 cents domestic and 221/2 cents 
export. This still left a marked advance in tanks, but restored the 
barrel rates to about what they had been. On April 15, 1908, Ingalls, 
the freight traffic manager of the New York Central Lines, and 
Morgan, the assistant gênerai freight agent of the Nickel Plate Road, 
wrote to Kersting, of the Clinton Company, that on June 1, 1908, they 
would make a further compliance with their demands by reducing 
the rate on both barrels and tanks to 21^/^ cents domestic and 20 cents 
expert. Thèse réductions never took place, but on April 23 of that 
year thèse officers notified Kersting that another hearing would be 
had. This hearing took place after several adjournments, and the 
roads declined to make any further changes. Thereupon the inde- 
pendents took the matter to the Interstate Commerce Commission, 
which held the rates unreasonable (State of lowa v- A. C. L. R. A., 
24 I. C. C. 134) and finally fixed the rate for both tanks and barrels 
at 20 cents domestic and 18 cents export in August, 1912. 

By the récent 5 per cent, gênerai increase allowed by the Interstate 
Commerce Commission, the domestic rate was raised to 21 cents, and 
remained until March 1, 1915, when it was advaneed again to 25 
cents for domestic and 20 cents for export. Thèse increases were 
justified by the décision of the Commission on November 9, 1915 — 
"Glucose from Chicago," 36 1. C. C. 379. In this décision, however, the 
Commission took away the transit in favor of, Edgewater, which 
amounted to 2% cents. Therefore, if the 5 per cent, increase be dis- 
regarded, the actual resuit of the increases made after 1912 amounts to 
11/1 cents domestic and an actual lowering of the export rate, if the 
transit formerly applied to it. The basis of the Commission's deci- 
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sion was that, although Edgewater had a genuine advantage througli 
its differential in New York, that advantage did not exist for Boston, 
Philadelphia, Pittsburgh, Reading, Harrisburg, Rochester, Albany, 
Buffalo, and Baltimore, because the combination corn rate to Edge- 
water and the proposed glucose rates to the cities named was in excess 
of the glucose rate paid by the independents. 

Thèse being the undisputed facts, the government asserts that the 
changes in rates in 1907 and 1908 were due to the improper interven- 
tion and interférence of the défendants. The support of this rests 
altogether in the correspondence. The first rise, as stated, occurred 
on May 1, 1907, and was known to Ashcraft, the assistant traffic 
manager, and Tremain, the traffic manager, in March and April of 
that year. Tremain's letters are not in évidence, but several letters 
from Ashcraft to him appear, and they show that he was quite aware, 
as was, of course, inévitable, of the advantage which the increase 
would give to him in securing a differential in favor of Edgewater. 
It was a fair inference from the letters of March 31 and April 1, 
1907, that the rate had been secured by solicitation to the railroads 
themselves, and that the motive was in order to check the growing 
competitors in their Eastern business. There is no évidence, how- 
ever, that this was procured by any corruption of the railroad or its 
officiais. One purpose was to raise the rate on glucose and lower it 
on syrup, so as to reduce the profit to the syrup mixers. It is to be 
noted in this connection that the year 1907 was the first in which the 
défendants entered the syrup-mixing business. The letter of April 3, 
1907, corroborâtes this interprétation, and, like the others, is full 
of intimations of suppression of and secrecy about the real facts. 

The rates established were certainly higher than were justified, and 
were reduced in September, as already shown. That Ashcraft was 
aware of the indefensibility of his support of a higher rate than that 
existing appears in his letter to F. T. Bedford on September 21, 1907. 
The independents were not satisfied with the rate as lowered, and con- 
tinued their agitation; the matter was then referred to the Central 
Freight Association. The railroads were concerned lest the matter 
be carried to Washington, as Ashcraft wrote F. T. Bedford on Febru- 
ary 20, 1908. 

The crux of the matter lies in what was done between March and 
July of 1908; i. e., what was done "in the nature of lobbying," as 
Ashcraft wrote to F. T. Bedford on March 16, 1908, and what pres- 
sure was exercised upon the railroads to maintain the rates and to 
suffer the matter to go to the Interstate Commerce Commission. 
That there was private access to the présidents of the roads, and that 
there was pressure of some sort, seems to be unquestioned. The 
correspondence throughout shows that the défendants were in con- 
stant private communication with the railways, and were even supply- 
ing them with arguments to use in answering the independents them- 
selves. The traffic managers having decided to reducé the rates, their 
subséquent change of mind was almost certainly produced by the 
intermediation of the défendants. On April 21, 1908, after the origi- 
nal décision had been made, Ashcraft wrote to F. T. Bedford that 
from the efforts made it was apparent what they were to expect if 
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the matter was not taken up with the présidents as he had urged; 
that, confidentially, he was supported in this advice by the high traffic 
officiais. This, of course, means that he had been in private com- 
munication with the high traffic officiais of the railroads, and that they 
had advised him that they were powerless against the importunities 
of the independents, unless the défendants could take it up with the 
présidents. From this letter it also appears Bedford had himself 
talked with some of the officiais, in spite of his présent déniai. The 
communication between the défendants and the railroad officiais also 
appears from P. T. Bedford's wire to Ashcraft on April 22. On 
April 23 he wired Ashcraft, suggesting that the Pennsylvania could 
be induced to take no action if the American Maize Products Com- 
pany at Roby withdrew their requests, and that Reichman should see 
Scully with that in mind. Ashcraft ansvvered on the same day that he 
would see to it, and agreed that the case would be much weakened if 
Scully should withdraw. 

In fact, Scully, who was fighting the existing rate, had a talk with 
F. T. Bedford, who told him that he wished him to withdraw his 
objection and let the rates continue. Scully continued, however, to 
oppose, until he got word from Boselly to withdraw his objection a 
day or two after. Gardiner, also of the same company, was stopped 
in his activities and actually withdrawn from a public meeting with 
the railroad officiais. Gray, Boselly's intermediary, was indefinite in 
his recollection of the matter, but it certainly took place as stated. 
The importance of Scully's withdrawal is further shown by the wire 
of F. T. Bedford to Ashcraft on April 23, 1908, in which he said 
that Hodgson, of the Pennsylvania, had told him that if Scully with- 
drew he would hâve no further interest in it. 

My conclusion from this évidence is that the défendants attempted, 
both in public meetings and by private communication and impor- 
tunity, to secure the original rise in rates of May, 1907, and to prevent 
the réduction proposed on April 15, 1908; that in so doing they 
procured Boselly to withdraw his objection and attempted to get 
Scully^ to give a false reason. I believe that this was a part of their 
arrangement with Boselly in the spring of 1908, by which they should 
purchase half his grind. I find no évidence, with the exception of 
the suggestion concerning the Nickel Plate Road, that there were any 
bribes to the road or to the officiais, or any threats used; but I do 
find that the effort was to continue the differential with the purpose 
of preventing any compétition with Edgewater. I find that at the 
time the differential gave an undue advantage to Edgewater in sup- 
plying New York and its environs, but not elsewhere. I also find 
that the private solicitation of the railway présidents and supplying 
the roads with facts which were not known to the independents was 
an unfair method of compétition. It need hardly be added that the 
methods by which the opposition of the American Maize Products 
Company was withdrawn was also unfair, 

^. Transits. 

I find no compétent évidence to show that the change of the transits 
at Clinton were due to the médiation of the défendants, except a 
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passage in a letter from Ashcraft to F. T. Bedford on January 2, 
1908, iniwhich he says that Clinton would be probably deprived of 
its glucose transits to St. I^cuis; yet this alone seems hardly suffi- 
cient to justify a finding that Ashcraft procuredthe change. The 
gênerai policy of the company, stated in Ashcraft's letter of July 2, 
1908, to F. T. Bedford, was, however, consonant with that jjossibility. 
He there said that he was trying to get the roads to; believe that it 
was best for ail concerned to take up and consult with him any ques- 
tion oiE the readjustment and change of rates in his cbmmodity; that 
they were fast getting to realize that the défendants knew how to 
be fair in thèse things, and not to oppose advances on the idea that 
an advance is against the shipper; that his own idea was that adjust- 
ments were frequently more important to them than the rate itself. 
O'Halloran, moreover, said that Grossclose had told him that Ash- 
craft wanted the transits withdrawn; but. this is hearsay. Disregard- 
ing that évidence, there remains a strong antécédent probability that 
the transits were removed through the instigation of Ashcraft. Yet 
there is no direct évidence, and in its absence I think the inferènce 
not certain enough for a finding. The same considérations apply to 
the change of transits at Cedar Rapids and Decatur, with greater 
force. 

3. Barrel and Tank Rate from Clinton to St. Louis. 
By very old adjustment, Clinton was entitled to the same rate on 
glucose to St. Louis as Chicago. In 1908 the barrel rate was 10 
cents and the tank rate 7 cents, while the Clinton rate was 10 cents 
on both. O'Halloran, of the Clinton Company, wished the railroads 
to give him a 7-cent rate on tanks, which was donc ; but shortly there- 
after the rate on tanks in both places was raised to 10 cents. I think 
it reasonable to suppose that this change was procured by Ashcraft, 
because of the correspondence between him and F. T. Bedford. On 
January 7 he wrote F. T. Bedford that Clinton was making applica- 
tion for the same rate on tanks and barrels which Chicago enjoyed ; 
that with their plant at Granité City getting into St. Louis on bridge 
toll, and their plant at Pékin at 6 cents, together with the disability 
of Chicago, which was then being dismantled, they had no spécial rea- 
son for ,a tank rate of 7 cents from Chicago. ScuUy might also go 
after some of that business. He concludes : 

"If Ollnton's application for Cliicago's rates should be voted down to-day, 
I believe the same rate could be forced In through proper agitation." 

Bedford agreed to the same rate on barrels and tanks in his answ.er 
of January 9, and apparently went to Chicago, ndt observing, however, 
Ashcraft's injuilction to bring.his letter of the 7th with him, which 
he thought ought not to hâve remained on their files. I firid from 
this correspondence that the subséquent rise from 7.to 10 cents, was 
done at the instigation, or, as Ashcraft put it, the '"agitation," of the 
défendants — that is, that th'ey exercised at least persuasion over the 
road to make the rates the same for tanks and barrels. I find that 
there was no reason for the rise in the rate, and that the défendants' 
efforts v/ere to prevent compétition by Clinton. 
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XII. The Syrup Tradiî. 

The gênerai charge in respect of the monopolization of the syrup 
trade is that the défendants, seeking to control the manufacture of 
glucose, included those end products which were made from them. 
Glucose, which for some 8 years has been generally known as corn 
syrup, enters into the composition of many syrups. The cheapest, 
and probably the widest used, table syrups of any are those which 
contain between 85 and 90 per cent, of glucose, flavored with 15 
or 10 per cent, of refiners' sugar. Before the organization of Corn 
Products Refining Company, the Corn Products Company had put 
upon the market a syrup under the trade-name "Karo," already re- 
ferred to, of this class. They had spent a good deal of money adver- 
tising it, but it had not obtained more than a place along with other 
brands. When the Corn Products Refining Company was organized, 
they continued to make "Karo," along with a gênerai business in 
mixing other brands of their own, and also private brands of such 
jobbers as might wish. The labels for thèse brands they printed in 
large numbers and pasted upon the cans. Mixers also bought large 
quantities of glucose direct and sold it under their own brand. The 
position of the government is that the défendants kept the price of 
glucose and mixed syrup which they sold on substantially an equality, 
allowing no differential which would justify the industry of mixing 
at ail; that in this way they gradually drove the mixers out of busi- 
ness, and then declined to make any more syrups themselves under the 
private brand. The resuit of ail this was that the whole trade, or sub- 
stantially the whole trade, remained in their hands under their name 
"Karo," or under one or two of their standard brands, which they 
retained. 

The défendants at first seem to hâve enjoyed a substantial mo- 
nopoly in the mixing trade among glucose manufacturers. During 
the first two years they alone mixed any corn syrup. In 1908 the 
American Maize Products Company, their only competitor, mixed 
about 5 per cent, of the total syrup mixed by glucose manufacturers ; 
in the next year the Union Company appeared. The American Maize 
Company discontinued in 1909, and thereafter only the Union Com- 
pany and the Hubinger Company hâve mixed. During the years 
1912, 1913, and 1914 they hâve mixed about 12 per cent, of the total 
supply made by the glucose manufacturers. 

The défendants urge two objections to this présentation: The first 
is that it leaves out of account the private mixers; and, second, the 
compétition of corn syrup with the other varions syrups — a question 
which has already been touched on. I am satisfied that the corn 
syrup proper, by which I mean a syrup containing 80 per cent, or 
more of glucose, is regarded by the consumer as a substantially dif- 
férent article, both by taste and by custom, from those which contain 
40 per cent, or less. The molasses, sorghvim, and cane syrup contain 
a smaller percentage of glucose, and, although there may be no deceit 
involved, they are in fact harmlessly adultéra ted. Of course, I do 
not suggest that such syrups are illégal or improper as sold. 

The corn syrup proper is, and necessarily must be, confessedly a 
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flavored glucose, and the distinction between the demands seems to 
me substantial. Of course, thèse two commodities will, at certain 
priées, compete with each other; but upon that score I need add 
nothing to what bas been saîd previously. I think it proper to con- 
sider, therefore, the percentage of the supply of corn syrup which 
the défendants control and their conduct to obtain it. 

1. The Purpose of the Défendants to Control the Syrup Industry. 

It was the purpose of the défendants generally to extend the Corn 
Products Refining Company's control as far as possible into ail end 
products, and among other such to get as large a percentage of the 
syrup industry as was possible. This appears in several letters, most 
of them from Bedford, sometimes by way of fatherly advice to his 
son, drawn from his own prior expérience in the Standard Oil Com- 
pany, which he said had adopted precisely the same policy. Their 
attitude toward the syrup mixer himself was at one time ambiguous. 
Thus Smith wrote to Bedford on April 10, 1907, a letter which illus- 
trâtes the défendants' attitude of mind. He was there urging that 
the syrup mixers should be protected, and for that reason for himself 
he preferred to maintain a greater differential between glucose and 
syrup, so as to tie the mixer to the company. If they themselves could 
make syrup cheaper than the mixer, they should tie him to them with 
a contract, unless they were determined on a "war of extermination." 
If they were to hâve ^uch a war, there ought to be no outstanding 
contracts to cause embarrassment. As things were, they had already 
aroused a feeling of resentment among the mixers, and for that rea- 
son they might as well try to exterminate them at the sanae time by 
adding pure maple syrup and the higher grades of jelly, as well as 
New Orléans molasses. Yet Smith had his doubts of their success 
in exterminating either the mixers or any of the new competitors, 
ail of whom were well fortified. He considéra in détail the position 
of thèse new added companies, and is convinced that they could stand 
a long fight and keep up a long war. Yet, if there were to be a war, 
let it be to the finish, not the kind of sporadic war that Matthiessen 
used to engage in. 

This ingenuous discussion was answered by F. T. Bedford, appar- 
ently at the direction of his father, on April 12, 1907. The writer 
inclined against an effort to tie the mixing trade to the company, 
and doubted the strength of the mixers' position or of the glucose 
manufacturers'. The inference is that he was for a ,war to extermi- 
nate the mixers. 

This alternative seems to hâve been accepted, for it is quite clear 
from Ashcraft's letter to Tremain, March 21, 1907, that the plan 
was to raise the rate on glucose in part for the purpose of getting it 
on a parity with syrup, so as to eliminate any profit over glucose and 
make mixing impossible. Mention of this letter bas already been 
made in the east-bound glucose matter. Wintermann, who had been 
in the St. Louis Syrup & Preserving Company, which went into the 
combination of 1906, organized a new company directly thereafter 
under the same name, and in 1907 Bedford bought the common stock 
of this company and entered into a contract with it to sell it glucose; 
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in 1910 he bought the balance o£ it and closed out the syrup-mixing 
business. It was at about this time that he wrote his son, on March 
28, 1910, of the possible importance of this company as a good ally. 

To return to 1908: It appears that by the end of that year the 
défendants supposed that they were selling to 90 per cent, of the trade, 
and that they contemplated getting part of the other 10 per cent., 
though they did not expect to get it ail. This is in Smith's letter to 
Bedford of November 20, 1908. Bedford attempted to explain this 
letter by saying that Smith was referring only to glucose manufac- 
turers who made syrup. But this cannot be so. In 1910 the Union 
Company alone was making syrup, and making less than 4 per cent, 
at that. Later on in the letter Smith says, "Our largest competitors 
in mixing line are working on low-price contracts for glucose," which 
is entirely inconsistent with the idea that the earlier part of the letter 
refers only to the Union Company. Whether they actually had at 
that time 90 per cent, of the trade may be open to question, but I am 
discussing only their purpose at this time. On March 29, 1910, Bed- 
ford in a letter to Walden recommends doing business, if necessary, 
without profit on the end products, so as to increase the sales of glu- 
cose, instancing the practice of the Standard Oil Company 25 years 
before, by which eventually petroleum drove out the other oils ; 
that the proper course was to surround their business with the con- 
sumption products, syrups, candy, and préserves. They must take 
the mastery in thèse three specialties, so as to increase the consump- 
tion of their primary products. On the next day, in an added mémo- 
randum, he spoke of the logical right of the company to command 
the syrup business, and how the gênerai outcry when they started in 
had died away; they need only take a firm stand to prove that they 
might dominate the jam and candy business, as they did the syrup 
business. That was the psychological moment for a campaign. On 
March 28, 1910, Bedford wrote his son in the same vein. He thought 
that ail profits should be subordinated to increase the grind ; there 
should be no considération for profits in the specialties at the outset, 
which might prevent the greatest possible volume of business. He 
was in favor of doing the candy, maple syrup, and jam business with- 
out profit, even down to the extent of 5 cents a bushel, and, if that 
would not do, practically at cost. 

Later in the year, when the low-price campaign was well on, sev- 
eral letters passed, showing the défendants' purpose. Walden wrote 
to Bedford on July 5 of that year that the syrup mixer might make 
specialties like maple and flavored syrups, but that the défendants 
did the bulk of the business in corn syrup. 

About a year later they were discussing withdrawing ail brands 
but "Karo." On July 25, 1911, Walden writes Bedford that, if they 
are doing 90 per cent, of the syrup business as it is, 30 per cent, under 
the "Karo" brand, it would mean, if they withdrew their standard 
syrups and sold nothing but "Karo," that the cost of advertising 
"Karo" would go down. There would be more or less of an outcry, 
he thought, from the jobbers generally ; but the outcry would soon 
fade away if the trade realized they were uniting with them in mov- 
ing thèse goods direct to the customer. If "Karo" could be made to 
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do 90 per cent, of the syrup of th'e country, it would become the 
name of a class of goods, and not a specialty. 

That the défendants in fact sold "Karo" at no profit abundantly 
appears. This was the whole purport of the letters of F. T. Bedford 
to his father in May, 1912, together with the tables which hâve al- 
ready been discussed under the heading "Sales at a Loss." Both in 
the year 1910 ahd 1911 this was done, even at a period when the 
profits on glucose itself were very trifling. On October 29, 1912, 
Bedford, probably relying on thèse tables, wrote to Smith that he had 
already told him there was no profit in "Karo," but that, with or 
without profit, they must hâve their share of the business. On April 
4, 1912, he had written to Smith that it was 100 per cent. "Karo," 
and that as soon as possible. On June 24, 1912, in a letter of advice 
to his son, he instanced the course of the Standard Oil Company 
in Australia and South Africa, who got ail their business in one 
brand. On June 30, 1912, F. T. Bedford wrote his father that he 
did not always advance syrup when they advance glucose, but that 
the syrup priées always went down with the glucose. Thus, in the- 
month of April of 1912 standard syrups did not make within 1 cent 
a pound of the profit on glucose, and in the month of May 11 cents 
less. 

By the Ist of August, 1912, they thought, apparently, that they 
had excluded ail the syrup mixers, fôr Bedford wrote to his son that 
they recognized that now the compétition was that of the glucose 
manufacturers. They recognized this pohcy to be unfair, as appears 
in the letter of September 30, 1912, from Bedford to Smith, in which 
he said that they could not haie it known and might not talk of it, but 
that he had been advised by his lâWyer that no iaw compelled them 
to make the same price to différent customers as long as it was done: 
without a contract with others. ' They might say, if need were, that 
they did not want parties to handle their syrup to the îhjury of their 
business. 

In February of 1912, without much warning, Bedford called the- 
jobbers together and announced that he would not sell any more syrup 
in private brands. His excuse f Or that at the trial was that the an- 
noyance and expense involved in conducting that part of the business 
made it much more undesirable than not. But in the face of the cor- 
respondence alreâdy quoted, I cannot accept this as a true explanation. 
It is perfectly clear that they intended to hâve their bwn brands dom- 
inate the syrup market as much as possible, that in 1912 they had 
supposed that they had succeeded, and that they also anticipated a 
slow substitution of the single brand "Karo" for their own standard 
brands. It was a necessary part of this devise that they should suc- 
ceed in eliminating the private brands themselves. This Would hâve 
left them in that dominant control of the syrup-mixing business, which 
is what they wanted; it would bave left only the glucose manufacturers 
as their competitors. Whether Bedford's référence in the letter of 
September 30, 1912, to a discrimination in price was followed up by 
such discrimination, as I bave already said, it is somewhat difficult to 
tell. The indications from this, and also from the method of selling 
the "Karo," which was by àllowances, called "deals," and by other 



UNITED STATES V. COSN PRODUCTS EEFINING CO. 1007 

means lending themselves to discrimination, strongly suggest to me 
that, in fact, there was discrimination. The référence of Bedford 
in his letters as to the manipulation of "weak" places is another cor- 
roborative circumstance. I think it extremely probable that through- 
out this "Karo" campaign there was actual price discrimination exer- 
cised wherever it appeared profitable; but in the absence of more spé- 
cifie proof I can make a finding no further than that the défendants 
showed an entire willingness to do this, and used methods which per- 
mitted it. 

Such was the plan which they proposed to themselves in gètting 
control of the syrup business, a plan which itself was part of their 
gênerai policy to secure control of ail the end products of the raw ma- 
terials which they manufactured. It remains to consider how far 
they were successful. 

2. The Execution of the Plan. 

We hâve it on the admission of the défendants that they were try- 
ing to lessen the differential between glucose and syrup as early as 
1907, and that by 1910 they were selling "Karo" at a loss over glu- 
cose. The effect of this was reflected in the distress of their com- 
petitors. The Union Company commenced in 1909, ajad made very 
little money. They would hâve made no profit, had they charged the 
market price of glucose, which seems to indicate that what we know 
to hâve been the practice of the défendants in 1910 extended at least 
to the previous year. The methods of merchandising the syrup also 
caused them some embarrassment. The zone priées they thought dif- 
férent from the usual way of figuring on Chicago plus freight, and 
the "deals" established an uncertain élément, as well as the window- 
display allowances. Yet in spite of thèse handicaps their trade as 
syrup makers has greatly increased, having nearly trebled from 1909 
to 1913. 

The American Maize Products Company tried it for one year and 
then abandoned it, but the Hubinger Company established a substan- 
tial business during the years 1912, 1913, and 1914. So much for the 
mixing done by the glucose makers themselves. 

Numbers of witnesses were called, for the most part mixers, who 
testified that the market was dominated by the Corn Products Re- 
fining Company. The use of this word I hâve already discussed, but 
under the circumstances of this case, considering the large proportion 
of the supply in the hands of the défendants, it seems to me to hâve a 
relevant significance. Several of them testified that the price of glu- 
cose and mixed syrup was either the same or so that they could not 
compete; in some instances they gave up altogether the sale of the 
higher percentage glucose syrups. Yet the testimony is by no means 
tiniform. A number of mixers hâve continued in the business, and 
seem to find no difficulty in getting their syrup or glucose from other 
persons, either ScuUy, or the Union, or the American Maize Company. 
A tabulation has been prepared by the government of the percentage 
of syrups sold by wholesale grocers who testified in the case, amount- 
ing to 65 in ail. The percentage of syrup bought from the défendants 
is 71 and from the independents 29. This probably represents as fair- 
ly as is accessible the proportion of the high percentage syrups sup^ 
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plied toi thèse customers by the Corn Products Refining Company. 
Somè mixers still remain in this part of the business, but the greater 
number hâve gradually discontinued, and in many cases they attribute 
their withdrawal to the appearance and progress of "Karo." 

My conclusion is that in this grade of corn syrup the production of 
the défendants amounts to substantially more than half, and that their 
capacity for expansion is sufficient to give them the power to lower 
the price to such figure as they wish. I find that, except for the main- 
tenance of substantial equahty of price between glucose and syrup 
and the withdrawal of private labels, there were no unfair practices in 
détail in the marketing of "Karo," with some réservation regarding 
the uses which may hâve been made of "deals" and window-display 
allowances. 

A word should be said as to the défendants' tables, which are made 
up for the year 1912 (Défendants' Exhibit 59-L,). I do not accept the 
percentage of 13 as a fair estimate, because this attempts to lump ail 
the syrups together into one, which, for the reasons already given, 
does not seem to me to be a reasonable test. The défendants claim 
that they supplied only 45 per cent, of the total trade, based upon a 
mixture of 85 per cent, glucose and 15 per cent, flavoring; but this 
is based upon the assumption that ail the glucose sold by the competi- 
tors went into syrups, and it is very doubtful whether this be true. 
F. T. Bedford, in his letter to Smith of April 10, 1907, said that the 
défendants knew that a great part of the glucose did not go into corn 
syrup, saying that the mixer put fully half his requirements into goods 
not compétitive with their own. This indicates that the percentage of 
45 contained in Mahana's table is erroneous. The government, ac- 
cepting F. T. Bedford's word, figures that the défendants made and 
sold 64 per cent, of the glucose syrup in 1912. I deem it impossible to 
obtain any exact information upon this score, but I think it conserva- 
tive to estimate that more than half the trade is in the hands of the 
défendants. The rest of the glucose probably goes into those which 
contain a smaller percentage. 

I find, therefore, that the plan to exclude the mixer from their sub- 
industry has not succeeded to the extent that the défendants planned, 
and that as such a subindustry compétition continues to exist and prob- 
ably will continue. 

XIII. DiSMANTLING OP PlANTS. 

One of die articles in the pétition allèges the dismantling of the 
plants by the défendants. I hâve already considered the dismantling 
of the plants of the old Corn Products Company. Of those with which 
the défendants started in 1906, the Chicago and two Waukegan plants 
bave been dismantled, and Davenport, Granité City, and Pékin bave 
been reconstructed, some at large expense. The greatest factory of 
ail, Argo, was not in existence until 1909, and did not begin to manu- 
facture until the spring of 1910. The factory at Pékin was thoroughly 
reconstructed at an expense of over $1,000,000 and began opérations 
in 1913. At présent the factories of the company consist of Argo, 
Pékin, Edgewater, and Granité City, the latter a syrup-mixing fac- 
tory. There is also a reserve not ordinarily operated at Davenport, 
and there is a relatively small starch-producing factory at Kingsford. 
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In the case of most of the changes, the resuit has been a higher pro 
ducing efficiency and a greater concentration of capacity. Moffett's 
table of grind, already alluded to, indicates on the whole a steady in- 
crease in capacity, at least, after the first two years. The Chicago 
plant, the government admits, was in no position to be continued, and 
not only economy, but mère prudence, required its abandonment. I 
do not believe that the abandonment of the so-called Upper House at 
Waukegan was with an effort to curtail the grind. This was the old 
Warner Company plant, and while it was in fair condition in 1906, 
and was operated through 1913, 1 believe those witnesses who say that it 
could not hâve been rehabilitated to compete on a modem basis at that 
time without the expenditure of a greater sum of money than was 
justified economically. The other Waukegan plant, that of the United 
States Sugar Refining Company, called the Lower House, was only 
operated one year after the défendants were organized, and the same 
may be said of it. I find notliing to criticize, therefore, in the aban- 
donment of thèse plants. The testimony of the letters indicates pret- 
ty well that after the first two years the policy of the company had 
never been toward a restriction of its own grind. 

Bedford was actuated throughout with a passion for an increase 
in size. He seems to hâve inherited this from his expérience with 
the Standard Oil Company, and to bave supposed that only through 
constantly forcing his production could he obtain that domination 
which he wished. I believe that he thoroughly understood that any 
efforts to curtail production and raise priées would be the best means 
of inducing new capital into the field, and this was the one thing above 
ail others which he wished to avoid. He no doubt knew that, in an in- 
dustry which enjoyed no légal or natural monopoly, control, in any 
event, could exist only within narrow limits, and profits could be ob- 
tained over a narrow margin. The government, which rightly relies 
upon the iiaïve interchange of ideas between the défendants to show 
their purposes, must be content to accept what makes for them with 
what makes against, and no one can read this correspondence without 
observing that there is no désire at any time to limit the grind of the 
défendants. This seems to me the surest proof that any change of fac- 
tory equipment was throughout with an eye to manufacturing advan- 
tage. Nor can I regard the apparent decrease of capacity dating from 
1902 as more than a paper index of actual power. A large number of 
factories located as chance compétition might bave dictated might 
well bave an apparent capacity which could not be made real. How 
far they would bave been expanded and modernized, had there been 
no combinations, it is hard to say. The law of increasing returns op- 
érâtes in the industry up to a grind of 10,000, perhaps up to 15,000, 
bushels by the unanimous testimony, and many of the old plants had 
less. Location, especially relative location, must hâve counted for a 
great deal, especially when the question was of investing enough more 
money in a plant, even a large one, to brîng its efficiency to modem 
standards. 

I find that the abandonment of the plants since 1906 was without 
any purpose of limiting production or raising priées. 
234 F.— 64 
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XIV. FiNDINGS UPON THE ARTICLES AlLEGED IN THE PETITION. 

It remaijis tQ take up the allégations of the pétition as they are set 
forth in separate, articles and to make spécifie findings in relation to 
them. 

I, II, III. The first three articles of the pétition are conceded. 

IV. Thç fourth article is not disputed, except so far as the pur- 
poses of the défendants are alleged. I find that the reorganizations 
of 1897, 1902, and 1906 were for the purpose pf monopoHzing and 
restraining trade in the manufacture of glucose and starch. 

V. I find that the défendants hâve attempted and are attempting 
to monopolize the trade in mixed syrups, consisting of f rom 85 per 
cent, to 90 per cent, glucose and the balance flavoring matter. 

VI. I find that the défendants hâve attempted, and are attempting, 
to monopolize the trade in glucose and starch and derivatives there- 
from. 

Vlla. I find that the consolidations set forth in the pétition were 
made for the purpose of restraining compétition in domestic and for- 
eign commerce in starch and glucose and their derivatives. 

Vllb. I find that the dismantling of the plants by the défendants 
was not for the purpose of monopoHzing or restraining trade. 

VIIc. I find that in two instances before mentioned the défendants 
exacted contracts not to engage in the trade from the owners who sold 
their plants, and that this was done with the purpose of monopoHzing 
the industry as aforesaid. 

Vlld. I find that the défendants from November, 1906, until Janu- 
ary 1, 1910, engaged in a profit-sharing plan as alleged, and that this 
was part of an attempt to monopolize and restrain commerce as afore- 
said. 

Vile. I find that the défendants guaranteed their priées against 
décline in many instances, but I nlake no finding as to the pUrpose 
with which this was done. 

Vllf. I find that the défendants attempted by threats to prevent the 
érection of the American Maize Products Company, and that they 
subsequently succeeded in restricting the grind of that company by 
agreement; that in addition they secretly and deceitfully sold at un- 
profitable priées a part of the product of that company, representing 
that it came from outside producers, when in f act it was owned by 
them. I find that both thèse devices were with the purpose of monop- 
oHzing and restraining commerce as aforesaid. 

Vllg. I find that the défendants attempted to restrict the grind of 
the Clinton Sugar Refining Company, and instituted a compétition in 
candy at less than cost, for the purpose of impeding the business of 
that company, and of securing to itself the custom of candy manu- 
f acturers, and that this was done with the same monopolistic intent as 
above stated. 

Vllh. I find that during the years' 1910 and 1911 the défendants, 
having control of the priées at which glucose and starch could be 
manufactured, lowered priées to a sum less than a fair profit, for the 
purpose of securing the trade to themselves, and harassing, annoying, 
and, if possible, driving out their compètitors, and that this was done 
with the same monopolistic intent. I also find that they hâve since 
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1909 endeavored to secure to themselves by low priées as much as 
possible of the trade in mixed syrup of the kind described in article 
fifth of the pétition, and that this was donc with monopolistic intent. 

Vlli. I décline to find that the défendants fixed any resale priées. 

VIIj. I find that the défendants hâve not used their switching roads 
sinee 1906 as a covert means of obtaining rebates. 

XV. The Law. 

Before the cases of U. S. v. Standard Oil Co., 221 U. S. 1, 31 Sup. 
Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, and U. S. v. American 
Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632, 55 I^. Ed. 663, it had no 
doubt been an open question whether the Sherman Act did not forbid 
ail combinations which resulted in terminating a compétition thereto- 
fore existing, regardless of the effect of that termination upon the in- 
dustry at large. Those cases must be understood to décide that the 
efïeet upon the industry is a factor in determining the illegality of the 
combination, and perhaps it is yet an open question whether or not 
the test is to be found only in the combination of enough producing 
capacity to control supply and fix priées, at least until new capital be 
induced into the field, or whether it must also be shown that the com- 
bination has injured the public in the exercise of that power. The 
opinions of the Suprême Court certainly seem to indicate that it is the 
power and not its exercise which is the test. U. S. v. Standard Oil Co., 
supra; U. S. v. American Tobacco Co., supra; U. S. v. Union Pac. 
R. R. Co., 226 U. S. 61, 88, 33 Sup. Ct. 53, 57 h. Ed. 124; Standard 
Sanitary Mfg. Co. v. U. S., 226 U. S. 20, 49, 33 Sup. Ct. 9, 57 L. Ed. 
107; Eastern States Retail Eumber Dealers' Association, 234 U. S. 
600, 613, 34 Sup. Ct. 951, 58 L. Ed. 1490, L. R. A. 1915A, 788; Inter- 
national Harvester Co. v. Missouri, 234 U. S. 199, 209, 34 Sup. Ct. 
859, 58 L. Ed. 1276, 52 L. R. A. (N. S.) 525. This was certainly the 
opinion before U. S. v. Standard Oil Co., supra ; U. S. v. Joint Traffic 
Association, 171 U. S. 505, 575, 19 Sup. Ct. 25, 43 L. Ed. 259. 

Yet it is quite true that the court has also at times spoken in terms 
which leave it open to argument whether or not it was the public 
injury done by the combination which makes it illégal. Such is the 
often-quoted passage in Mr. Justice Holmes' opinion in Nash v. U. S., 
229 U. S. 373, 376, 33 Sup._ Ct. 780, 781 (57 L. Ed. 1232), that only 
such "combinations are within the act as, by reason of intent or the in- 
hérent nature of the contemplated acts, préjudice the public interests 
by unduly restricting compétition." There are also passages in the 
opinion in U. S. v. Standard Oil Co., supra, which lend themselves to 
such an interprétation. It must be conceded that the lower courts are 
not in entire agreement upon the question (U. S. v. International Har- 
vester Co. [D. C] 214 Fed. 987), and that the Suprême Court at 
this time has ordered a reargument of that very case. Yet even the 
expressions relied upon in thèse opinions are open to a construction 
entirely consonant with the rule which makes power only and not th,e 
manner of its exercise the test of legality. We hâve only to assume 
that ail "undue" restraints préjudice the public interest, even though 
the apparent results are economieally benignant to reconcile both forms 
of expression. Such language might, it is true, cover only distinct 
économie injuries. A national policy would be intelligible which 
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looked only at the price and service to the consumer, disregarding the 
misfortunes of the producer altogether. Yet even then the consum- 
er's interest in the long run is quite différent from an immédiate fall 
in prices, even if the quality of the service is maintained. The very 
défendants allège that a trade war is bad in the end for consumers, 
and no doubt they are riglit. If, therefore, "public préjudice" be the 
test, it by no means follows that it is to be judged alone by price and 
quality. A given organization of industry may be thought to react to 
the public préjudice, regardless of its directly observable results. 

If the décisions of the Suprême Court are to be so understood, it 
is the mère possession of an économie power, acquired by some form 
of combination, and capable, by its ow^n variation in production, of 
changing and controlling price, that is illégal. It is not necessary in 
any view that the combination should exclude, or be able to exclude, 
ail others; it is not necessary that its control should extend beyond 
such a period as is required to bring in new supply. U. S. v. Patten, 
226 U. S. 525, 33 Sup. Ct. 141, 57 h. Ed. 333, 44 L. R. A. (N. S.) 325. 
If thèse were necessary conditions, there could, indeed, be no restraint 
of trade without patent or control of some natural source. Under 
such an interprétation of the act. Corn Products Refining Company is 
certainly a combination in restraint of trade, and its excuse is irrele- 
vant, if it were true, that it has had a beneficent effect upon the in- 
dustry. If the statute condemns an industrial intégration of produc- 
ing units sufficient to fix prices, so long as the total producing capacity 
remains unchanged, that policy must be respected and enforced, 
v^fhether it is a good one or a bad. 

If, however, it shall be eventually decided that it is the exercise of 
the power, as so defined, and not the power alone, which is illégal, the 
case at bar is in the end no différent. Under that theory the injuries 
to the public are shown by the means vvhich the combination has em- 
ployed in its efforts either to gain or to maintain its position. The 
means forbidden hâve been evolved, often empirically, because of a 
slow récognition that they make for the disorganization of industry 
and of the dépression of a competing producing capacity which, if let 
alone could compete upon even terms. While the statute under this 
theory relies upon compétition as a proper stimulus to the mainte- 
nance of industrial advance and as the chief protection to the con- 
sumer, it takes a long view, not a short. It recognizes that with the 
customer in the end must lie the décision between producers, and that 
those who fail to secure the market by the quality and cost of their 
service must pass out of the field ; but it does not identif y permanent 
capacity with the inability to endure a transitory or local appeal to cus- 
tomers. Its presupposition is that there may well be competitors capa- 
ble in the end of giving a service which will serve the public as well 
as their neighbors, who may yet succumb to concerted compétition ap- 
parently more serviceable, but only because it is temporary, and is put 
forward with no purpose of universal application. Possibly it would 
be hazardous to attempt an absolutely gênerai statement, but it would 
yet be true to say that neariy ail the devices condemned by the courts 
contain this sporadic élément, either of time or place ; that is to say, 
that they cover only a compétition which was not intended to be perma- 
nent, and which the combination knew was only for the temporary 



U.MÏED STATES V. COEN PRODUCTS KEFINING CO. 1013 

purpose of extirpating a competitor who had at least some chance in 
tli'j long run of eslablishing a service which vvould be as acceptable as 
an}" within the power of the combination itself. 

ït is on this account that the intent of the combination so often ap- 
pears in the cases as the determinating factor in illegality. It is not 
because unfair compétition is a crime, but only because a monopolistic 
intent is the clearest évidence that the compétition attempted is shown 
to be temporary and local, and that there is on this account a reason- 
able expectation that it will be succeeded by compétition which the 
newcomer might well be able to meet, had bis development been ail the 
while left unimpeded. If that temporary or local compétition were 
not coupled with such an intent, if there were honest grounds for 
supposing that it would or could remain to the permanent advantage 
of the consumer, the public would hâve no ground to complain, so 
long as the organization of industry remains on a compétitive basis. 
The intent is the touchstone, not because we are concerned with moral 
delinquency, but with a test of the probable persistence of the combi- 
nation's course of conduct. As Mr. Justice Holmes, in Swift v. U. S-, 
196 U. S. 375, 396, 25 Sup. Ct. 276, 279 (49 h. Ed. 518), says: 

"When that intent and the conséquent dangerous probabillty exist, this 
statute, llke many others and like the common law in some cases, directs it- 
self against that dangerous probability as well as agalnst the completed 
resuit." 

Similarlv Mr. Chief Justice White, in U. S, v. Standard Oil Ce, 221 
U. S. 1, 76, 31 Sup. Ct. 502, 521 (55 L. Ed. 619, 34 L. R. A. [N. S.] 
834, Ann. Cas. 1912D, 734), says : 

"We think no disinterested mind can survey the period in question without 
being irresistibly driven to the conclusion that the very genius for commer- 
cial development and organization which it w^ould seem was manifested from 
the beginning soon hegot an intent and purpose to exclude others, which was 
frequently manifested by acts and dealings wholly inconsistent with the 
theory that they were made with the single conception of advancing the de- 
velopment of business power by usual methods, but which, on the contrary, 
necessarily involved the intent to drive others from the field and to exclude 
them from their right to trade, and thus accomplish the mastery which was 
the end in view." 

Thèse expressions mean that where the intent is established to oc- 
cupy the whole of an industry, and the intent is accompanied by some 
appropriate conduct, the compétition has already ceased in the sensé 
that the national will has directed. Persons actuated with a désire 
to monopolize the whole of an industry will try — indeed, are already 
trying— to keep out others, regardless of whether those others can 
compete efficiently or not. Their conduct constitutes a social evil, 
because the public is entitled to the free play of such industrial power 
and capacity as such outsiders may be able to develop. 

The Corn Products Refining Company's industrial history has not 
only been characterized throughout by attempts to create such spo- 
radic compétition, but we hâve the richest possible évidence that they 
never meant to maintain it as a policy, but only to drive out weaker 
competitors, so as to maintain the field. The only device which is 
open to any question in this respect is the low-priced campaign. It 
might, indeed, be difficult to establish the temporary character of 
this, were it not, first, for the purposes disclosed in its préparation. 
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and, second, for tlie fact that it went too far by the defendant's own 
statements to admit of continuance. They never meant to keep priées 
so low, and could not hâve endured, if they had done so, except by 
making up through excessive prices on specialties. AU their conduct 
illustrâtes the kind of compétition which tries to prevent the develop- 
ment of newcomers who might permanently secure their own position. 
I will try to state their position, as I understand it, as sympathetically 
and as strongly as possible. Their only défense really in the end 
comes down to the assertion that their efforts to restrict compétition 
f ailed : 

"The statute condemns a monopoly in the sensé of a power to exclude 
others from entering the industry. It hos been proved that, whatever our pur- 
poses, the fleld was never closed to competitors. We hâve continued with 
only a small absolute Increase in grlnd, if, indeed, vpe can truly be said to 
hâve increased at ail, while our competitors, botli those who were in the in- 
dustry vphen we combined and thoae who havè since appeared, bave grown 
with extraordlnary rapidity. We hâve no natural or légal mouopoly vipon 
which we rely ; we liold no trade secrets ; we hâve no abllity that any one 
else may not procure. AVe hâve never tried to limit our owti production ; on 
tlie contrary, we hâve flooded every avenue of consumption and opened every 
new available market, often at great initial expense. Wè hâve beneflted the 
consumer by insuring Mm a sound produet at a low price. Nor was our 
original combiuation without justification. The industry was engaged in 
that kind of compétition froni which the consumer in the end must sufCer, 
slnce it leads to the destruction of the capital involved. No one could niake 
enough money to keep up bis producing capaclty, yet ail feared to fall be- 
hind in sales lest they should be obliterated altogether. Some kind of con- 
certed action alone could save the industry from ruin, and it makes but 
little dilïerenee, as the courts themselves hâve often said, what form it takes. 
The crltical fact was that some kind of joint action was nficessary, and that 
involved an understanding which, no doubt, must In the end resuit in some 
slackeniug in the ruinous race of overproduction. So mucli we acknowledge; 
but we inslst that it was a Ipenefit to the industry, and that it flnally relleved 
it from restraint, . instead of imposing restraints upon it." 

The answer to this is parti y on the facts and partly on the law. 
If the test be that of power alone, it needs no other answer than the 
opinions already cited at the beginning of this point. If the test be 
the exercise of the power, the question is of fact. They say that 
they combined to prevent a ruinous compétition, and this is true; 
but the immédiate resuit of the combination was such a rise in price 
as attracted new capital into an industry whose producing capacity, 
on paper, was already more than the market would take. This is 
good évidence that the price was higher, or the quality worse, than 
need be. It was no public benefit to fix that price at a point where, 
with ample capacity, new capital came in ; or, if it be said that the 
old plants were too inefficient to compete, it was no public benefit 
to combine old plants, now called junk by the défendants themselves, 
so as to préserve them from their own mutual destruction. 

As to their conduct toward subséquent competitors, in their f allure 
they forget their repeated efforts to eliminate ail newcomers or to 
suppress the production of those already in. No one can, in fact, 
tell how far they hâve succeeded in discouraging the first, or in de- 
pressing the expansion of the second. Under a compétition free 
from such practices, inhérent weaknesses of their own might hâve 
been discovered ; they might themselves hâve been eliminated. Elim- 
ination of some was perhaps necessary; much waste is certainly the 
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price of a compétitive organization of industry. The national will 
has net dèclared against élimination of competitors when they fail 
from their inhérent industrial weakness. On the contrary, it has 
■dèclared with great emphasis against any methods by whicli such 
weaknesses might be concealed; in so doing it has assumed a positive 
purpdse toward industry, has established a norm to which compéti- 
tion must conform. This purpose the Corn Products Refining Com- 
pany has persistently and ingeniously endeavored to thwart from the 
outset. Its constant effort has been to prevent competitors from 
that test which would in the long run discover whether they could 
manufacture as well and as cheaply as itself. It has tried through- 
out, by its power temporarily to affect commercial conditions, so to 
obscure the actual industrial facts as to make impossible any test of 
relative strength. That it has failed does not change the past or make 
its continued existence in any sensé less compromising to the future. 
There is every assurance that it will continue unfair trade methods, 
unless it be forcibly prevented. I therefore find that it is an illégal 
combination. 

XVI. Thk Remédies. 

By far the most important question in the case is whether the 
remédies which the government shall hâve shall be limited to an in- 
junction, or whether they should include a dissolution of the Corn 
Products Refining Company into four or five constituent parts. That 
there should be an injunction admits of no question. Some of the 
unfair practices hâve undoubtedly been stopped; some ceased long 
before the pétition was filed, and there is indeed no reason to sup- 
pose that they will again be resumed ; but défendants are in no posi- 
tion to complain against a decree of court specifically forbidding them 
from any resumption of practices which were merely the incidental 
manifestations from time to time of a purpose which actuated them 
throughout their whole progress. The injunction will cover in détail 
the spécifie matters already considered, such as profit-sharing, a low- 
price campaign, bogus independents, price agreements, attempts in 
any way to prevent the entry of others into the industry, or to secure 
agreements to restrict compétition from those already in, and such 
other détails as shall be appropriate. 

The question of dissolution turns upon différent considérations. As 
has already been said, if power alone be forbidden by the statute, it 
can make no différence whether its résulta are beneficent or sinister, 
whether a dissolution will affect the industry to its préjudice or to 
its advantage, whether it will promote or depress foreign trade. So 
much is indeed implied in the opinions in those cases already cited in 
point XV. Such questions concern the wisdom of the act, and with 
it I hâve nothing to do if once its purpose be authoritatively dèclared. 

If,' on the other hand, the exercise of the power is what the statute 
touches, theh the question arises What is practically necessary to pre- 
vent the répétition of those unfair means? The défendants' solicitude 
against dissolution seems to me to be significant in this Connection. 
It is conceded that each of their units is as large as the law of in- 
creasing returns demands, and there is no apparent reason why they 
should fear dissolution if they mean to âdopt that kind of competi- 
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tion whîch tlie law contemplâtes. In order to test the injury which 
they anticipate, and their good faith in opposing dissolution, it is fair, 
therefore, to consider their objections in détail. 

[3] The chief ground is that dissolution would hâve an immédiate 
and disastrous effect upon the foreign trade. The argument is as 
follows: At the présent time Edgewater sends two-thirds of its prod- 
uct to Europe, and in so doing has spent large siims of money in open- 
ing up many currents of foreign trade. If the combination were di- 
vided into competing units, Edgewater at times could find a more 
profitable individual market by compétition along the Eastern sea- 
board, working out so far to the West as freight differentials allowed. 
At periods, for example, when Argentine corn can be imported into 
the port of New York, the local advantage of Edgewater becomes 
high. If it were a sCparate plant, whose policy was dictated alone 
by the interests of its stockholders, in those periods it would compete 
effectively with the Western plants and would diminish its foreign 
trade. At présent, at such periods it continues its export business, 
relying upon the Western plants to supply that portion of the demand 
which it would itself supply if it were acting alone. It is truc that there 
would remain sporadic periods when it would export, times of "dump- 
ing," but the development of a sustained foreign export trade would 
be impossible, once Edgewater were divorced from the combination 
as a whole. As it is, that plant is pressed to maintain its position 
against foreign manufacturers having themselves access to Argentine 
corn. If it could find a ready local market of its own, it would inevita- 
bly seize that. 

The argument cornes to this : That in times of cheap Argentine corn 
Edgewater does not use its advantage to sell to the Atlantic seaboard 
(Bedford, indeed, says that it could at times show a profit in Chi- 
cago), but uses, that advantage for foreign trade. The question really 
is whether the local consumer should be deprived of that advantage 
for the sake of maintaining foreign trade, and that dépends upon 
what the relative valuation of the two advantages should be. I can- 
not think that a court is compétent to détermine such a préférence; 
it dépends rather upon questions of national policy, the indirect bene- 
fits of foreign trade, which can be dealt with only where each interest 
is effectively represented. Certainly I hâve no means of saying that 
the commercial advantage of cheap Argentine corn ought to be en- 
joyed by the manufacturers hère, or the foreign consumer, as against 
the eastern American consumer. It is indeed easy to see that this 
would be a compelling motive urging competitors of the Corn Prod- 
ucts Refining Company to join in opposing any dissolution, but their 
interest in this respect is not necessarily coïncident with that of tlie 
gênerai public and their opinion is inevitably interested. 

It is quite true that dissolution might resuit in an overproduction 
within the United States, and so in the end in the élimination of some 
of the producing units ; but this again is the same problem in another 
form. It means that because of the présent unitary control of Edge- 
water and the other Corn Products Refining Company plants, in pe- 
riods when there is a dififerential favoring Edgewater, that diflferen- 
tial is used for the benefit of export trade, rather than to throw out 
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that part of the Western supply which because of its higher cost could 
not be marketed in the East. I am not aware of any obvious and 
compelling policy which makes it advisable to f avor a more expensive 
manufacture in the West, with its necessary higher priées to the con- 
sumer, for the sake of foreign trade. The décision of such ques- 
tions certainly should not rest with the producers themselves, nor, as 
I hâve said, is it a proper matter for courts. The foreign trade of 
the competitors of the Corn Products Refining Company has so far 
been of a trifling character. In 1912 it represented less than 8,000,- 
000 pounds of glucose out of a total of 278,000,000, and of starch 
less than 700,000 out of a total 2,000,000. The question really seems 
to concern, therefore, only the export trade of Edgewater itself. I 
shall therefore lay from considération this feature of the évidence. 

[4] The next objection is that a dissolution will involve the ex- 
penditure of large sums of money to readapt the several plants to 
stand upon a self-subsisting basis. Argo is the largest of ail, but is 
especially adapted to manufacture the specialties, so called — dextrines, 
gums, grape sugar, and syrup. It must either discontinue some of 
its manufacture of specialties or put in more bulk-producing capac- 
ity. The reason for this is said to be that in selling it must be pos- 
sible to supplément the specialties with bulk supply in order to hold 
customers. No plant could undertake to sell specialties alone, though 
it manufactured itself ail the glucose and starch which went into 
them. Pékin is at présent a starch plant altogether, though it has a 
glucose refinery of 12,000 bushels out of a total capacity of 30,000; 
it would hâve to develop a more diversified business if it were to 
sell alone. Granité City is a syrup-mixing plant, making its own 
glucose ; it might succeed in its own territory, but the matter is prob- 
lematical. Davenport is only a reserve plant, not usually operated, and 
somewhat antiquated as well. It would not make an economical unit. 

I do not doubt that a dissolution in the case would operate to the 
disadvantage of the total production, and that it would require read- 
justment of the plan of manufacture of each plant; but there is noth- 
ing in this évidence which indicates any serious demoralization of 
the industry at large. Argo could certainly maintain its grind, even 
if part of the glucose and starch were sold as bulk products. The 
resuit would be to leave unemployed so much of its capacity for mak- 
ing end products as now rely upon the bulk capacity of Pékin and 
Granité City. In so far it would injure the usefulness of that much 
of the capital already invested. Pékin may hâve been used as a bulk 
starch house, but with so large a glucose capacity it cannot be said to 
be a specialized plant. Indeed, there are, as it is, plants which do 
nothing but a starch business, e. g., Douglas, Huron, Staley, Piel, and 
Keever, which hâve never donc anything else, just as there are plants 
which hâve made nothing but glucose, as the Clinton Company. The 
only competitors which hâve made both starch and glucose between 
1906 and 1914 are Hubinger, Union Company, and the American 
Maize Products Company. Similarly, the Granité City plant need not 
make starch ; possibly it might hâve to sell part of its glucose un- 
mixed, but that, as in the case of Argo, would only make less useful 
80 much of its finishing plant as could not be employed. Davenport 
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seems to me to hâve a questionable value as it is ; it is iiQt generally 
operated at ail, and is rtin as a reserve. A question might arise as to 
the propriety of allowing its union with Pékin or Granité City, if 
need were. 

, None of thèse considérations seem to me sufficient to prevail over 
the wisdom of disintegrating a combination which has shown such 
an inveterate and incorrigible insistence upon interf ering with the 
course of commerce which the law demands. That the gênerai or- 
ganization of the Corn Products Refining Company would be disrupted 
would, of course, follow; it is, indeed, the very purpose of the relief 
itself. The suit is, it is true, not punitive in its character; but the 
stockholders are in such cases responsible for the conduct of the busi- 
ness by the officers in charge. Such loss as is involved in removing 
from their hands the power which they hâve so persistently used con- 
trary to law is an inévitable, though unfortunate, incident in the en- 
forcement of the statute. 

In ail cases where the history of the combination has been such 
as this, the Suprême Court has declined to rest upon injunctions 
alone. The difficulties of proof, the delay, the cumbersome inquiry 
necessary to ascertain again whether the défendants shall hâve actu- 
ally discontinued, ail make against such a limitation. It may be safely 
assumed that évidence such as was by chance available hère of the 
actual purposes of those in charge will never again exist. Without 
it, perhaps, it is doubtful whether the case could hâve been proved. 
Yet it is a reasonable assurance to take that, when an innate proclivity 
has so abundantly manifested itself over a period of years, it shall be 
disabled from further opportunity. No case, it seems to me, could 
more require such a remedy, unless injunctions are to serve for the 
only remedy. It is clear enough that, had dissolution been decreed 
in 1906, no court would hâve allowed any units so largÇ: as the présent 
Corn Products Refining Company. The précise form of redistribution 
will bave to come up later, but a combination of 60 per cent, of the 
whole industry would not hâve been considered. 

The form of the decree as concerns dissolution will in gênerai fol- 
low that in the case of U. S. v. International Harvester Company, 
except that the time within which to file a plan will be Î20 days, in- 
stead of 90, and, that the plan will be filed with the Kederal Trade 
Commission as master in chancery, under section seven of the Féd- 
éral Trade Commission Act. That commission will in due course 
présent a plan for dissolution, which will come on for confirmation 
to the District Court as the report of any master in chancery. 

XVII. 

I see no reason to exempt from the injunction the défendants Spey- 
er, Boardman, Kelsey, and Nichols. They were ail directors for 
three years before pétition filed, and must be supposed -to be privy 
to the gênerai plans of the company. If they wish, they may be ex- 
cluded from such parts of the decree as cover any trade practices 
which terminated before January 1, 1910. 

The final decree may be settled upon five days' notice to the de- 
fendants. 
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UNITED STATES v. AMERICAN CAN CO. et al. 

(District Court, D. Maryland. Juiy Y, 1916.) 

Monopolies iS=326(1) — Suit for Dissolution — Deceee. 

Altiiougli a corporation has been adjudged in Its inceptlon to hâve ti«en 
an unlawful combination in restraint of interstate trade and to hâve 
committed unlawful acts, whether a dissolution will be decreed rests in 
the discrétion of the court; and where the unlawful acts hâve ceased, 
and in the judgment of the court the public interest wlU be best served 
thereby, the corporation will be permitted to remain intact and to con- 
tinue its business, the court retaining the bill as a restraint upon its 
future opérations. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17; Dec. Dig. 
<Sï=»26(l).] 

In Equity. Suit by the United States against the American Can 
Company and others. Decree considered. 

G. Carroll Todd, Asst. Atty. Gen., and Henry E. Colton, Sp. Asst. 
Atty. Gen., for the United States. 

John Barton Payne, of Chicago, 111., George R. Willis, of Baltimore, 
Md., and Thomas M. Day, of New York City, for défendants. 

ROSE, District Judge. Shall the défendant be dissolved? is the 
only question in which any of the parties are interested. On the 
record the government may be technically entitled to other relief, but 
it would be of no practical value, if given, and no request for it has 
been made. For similar reasons, none of the défendants still before 
the court hâve thought it worth while to insist upon their separate 
défenses. Upon the question at issue the opinion heretofore handed 
down said: 

"Under the circumstances, would it not be better simply to retain the bill, 
without at présent decreelng a dissolution, but reservlng the right to do so 
whenever, if ever, it shall be made to appear to the court that the size and 
power of the défendant, brought about as they originally were, are being used 
to the injury of the public, or whenever such size and power, without being 
intentionally so used, hâve given to the défendant a dominance and control 
over the industry, or some portion o£ it, so great as to make dissolution or 
other restraining decree of the court expédient? * * * i shall take the 
course indicated, unless one or the other of the parties insist on my entering 
such a final decree as will enable them to seek at once a review by a higher 
tribunal. If either of them does, I am not prepared now to say that they 
wlU not be wlthin their rlghts, and that it will not be my duty to do what 
they ask. That question is reaerved until the occasion for deciding it shall 
arise." 230 Fed. 859. 

The défendant was willing to accept the court's suggestion, pro- 
vided the government would do likewise; but the law officers of the 
latter felt that, in view of the importance of the issues involved, the 
case should be carried to the court of last resort. The government 
has, accordingly, moved for a decree of dissolution. The défendant 
has countered with a motion for an unqualified dismissal, or, in the 
alternative, for a dismissal without préjudice. For the reasons stated 
in the original opinion, defendant's motions will be denied. 

In passing upon the government's contention, little will be added to 
that which has already been said. Jurisdiction of a court of equity is 
remédiai, not punitive. A dissolution may not be decreed, unless there 

<g=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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is reason to believe that more good than harm will corne of it. As a 
matter of course, in weighing the probabilities for good or evil, the 
chancellor must put aside any individual opinion he may hâve as to 
whether the community gains or loses by unlimited compétition. The 
Anti-Trust Acts voice the will of Congress that the compétitive régime 
shall be maintained. In contemplation of the law, any restraint of com- 
pétition unlawfully brought about does harm. It is the duty of the 
courts to give effect to the législative will, but it is equally their duty so 
to shape their decrees as to bring about the resuit desired by Congress 
with the least possible waste of anybody's time or of anybody's money. 

The government asserts that, because of defendant's size and power, 
the checks and balances imposed by free and unrestrained compéti- 
tion do not limit its opération to anj'thing like the extent they would 
if it were smaller or weaker, and that, if it be broken up into five or 
six separate and independent concerns, such checks and balances will 
come into play. In the long run such would doubtless be the out- 
come. The form of dissolution decreed might be such that the hoped- 
for end would be attained in a shorter time than apparently will 
be required in the oil and in the tobacco trades. Yet it is by no means 
certain, nor even perhaps probable, that between the various units 
into which the défendant might be divided sharp compétition would 
at once spring up. The officers and managers of the new concerns 
would at first be men, most, if not ail, of whom had been train- 
ed in the service of the défendant, and who in that service had 
acquired more or less uniform habits of mind and ways of looking 
at the problems of the business. It is likely that for a period greater 
or less in duration they would be discinclined to départ from the 
paths in which they had been used to tread. The mass of détails with 
which such a dissolution would require them to deal would for some 
time absorb most of their énergies of mind and body. A dissolution, 
if really thorough-going and radical, would necessarily cause a good 
deal of loss, and for a while entail unusual expenditures of many kinds. 
For the time being the power of any of the concerns to compete in 
ways advantageous to the consuming public would be largely curtailed. 

Such considérations are important in themselves, but they might 
be held immaterial to the question in hand, if any one of a number of 
other conditions existed, viz. : If the défendant was using its power, 
prestige, or resources to deal unfairly or oppressively with its com- 
petitors or with the public, or if the maximum priées which it could 
hope to obtain for its wares were not limited within a rather narrow 
range by the actual compétition to which it is exposed, and still more 
by the potential compétition which a few months of higher priées, 
under the conditions prevailing in the industry, would make real and 
dangerous, or if there was no probability that within a reasonable 
time, and without the aid of judicial action, the compétitive régime 
would again establish itself. But such is not the case. At no period 
after the first year or two following defendant's organization has the 
unfair or oppressive treatment of its competitors been a part of its 
policy. It is true that it concealed or denied its ownership of a couple 
of its subsidiaries. Nothing can be said even in excuse, much less in 
justification, of what it did in that way. Nevertheless those actions 
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appear to hâve been exceptional, rather than part of any gênerai 
schéma. 

Its bargain with the Tin Plate Company may hâve operated un- 
fairly to its competitors, and for a time probably did. The growth 
of indépendant manufacturers of tin plate, and varions changes in the 
conditions of the industry, hâve in récent years made that advantage 
of little moment. The record seems to show that a number of years 
before the filing of the pétition in this case the défendant made up its 
mind that it would not give its competitors or the public cause for 
complaint against it, and that it bas since lived up to that resolution. 

The défendant does fix the priées at which an overwhelming ma- 
jority of the packers' cans are sold. It is the most potent factor in 
determining the price at which ail of them are disposed of, but its 
power to do either dépends upon its making a fairly accurate estimate 
of the market conditions. Any considérable increase in priées would 
promptly'bring a host of new competitors into the field. It is neither 
certain nor probable that it will be able to maintain its relative posi- 
tion in the trade. The business and resources of some of its competi- 
tors bave been steadily growing, both absolutely and relatively. A 
continuation of the présent conditions may well resuit in the develop- 
ment of some of them until compétition will again control the market. 
It is by no means unlikely that this resuit may be attained even earlier 
than the public could begin to enjoy the benefits which the govern- 
ment hopes a dissolution would ultimately confer. 

If, as has been suggested, jurisdiction over the case is retained, the 
assurance that the défendant will not resort to unfair practices will 
be well-nigh absolute. Under such conditions it will not be likely 
to accept a competitor's offer to sell out to it, and thereby add to that 
size and power which, acquired as they were, in défiance of law, the 
court must necessarily view with suspicion and distrust. Under such 
circumstances the passing of a decree for dissolution seems both un- 
necessary and unwise. The insistence that the court has no choice in 
the matter assumes that équitable modes of relief are fixed and rigid. 
That is not so. The glory of chancery has always been that it could 
mold its remédies to meet the conditions with which it has to deal. 
In this case it appears probable that ail potential restraints upon free 
compétition now imposed by the size and power of défendant will 
pass away as speedily without as with dissolution, and that dissolu- 
tion will cause far more loss and business disturbance than will attend 
the graduai re-establishment of compétitive conditions by the play of 
économie forces. If so, no dissolution should now be decreed. 

It is, of course, possible that thèse forecasts of the future may not 
be realized. In that event, the rétention of jurisdiction will enable 
the government promptly and cheaply to compel a dissolution when- 
ever anything which défendant may hereafter do, or whenever any- 
thing which may hereafter happen makes such action necessary or 
expédient. 

It is however, said that what the court has suggested it may not do, 
whatever else may be within its power. It is not denied that the 
course mapped out is well wlthi.x the jurisdiction of the chancellor. 
The right to make decrees which are indistinguishable in principle 
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from the one proposée! has been recognized and exercised, but it 
would be of little moment if it had not been. The créative faculty 
of equity still continues to be energetic and productive. Bispham's 
Equity (9th Ed.) § 583. 

Conceding ail this to be true, it is rievertheless asserted that no 
such decree could be properly made by a District Court of the United 
States. The argument is short. Such a decree is not final. No ap- 
peal wiU lie from any decree which is not. The court of first in- 
stance may not take away the right of review. There can be no ques- 
tion of the absolute souridness of the third of thèse propositions, 
and the second, correctly understood, is equally unquestionable ; but 
the rule that an aggrieved party, before he may appeal, must await 
the entering of a final decree, was never intended to put limitations 
upon the poWer of a court of equity to give the relief most appropri- 
ate to the case before it. What it would be lawful for a court of 
chancery to do if there was no such rule as to appeals remains lawful, 
although such rule exists. The fact is that in this case the decree 
to be' made would be final. The case has been brought regularly to 
hearing. Upon the record sb made, the government says it is entitled 
to a decree of dissolution. The court upon that record dénies the 
relief for which the governmenè asks, which is a final détermination 
of the issue, so far as it dépends upon the record as it stands. 

No one would question that a dismissal of the pétition, albeit with- 
out préjudice, would be a final decree, from which an appeal would 
lie. Why should a mère rétention of the pétition make any différ- 
ence? EHssolution is equally denied on the case as made. It is true 
that if, from something which has occurred since the filing of the péti- 
tion, and which is subsequently brought to the attention of the court, 
a decree for dissolution becomes proper, it may then be made, pre- 
cisely as the same resuit would follow if the pétition had been dis- 
missed without préjudice. The only différence is that in the latter case 
everybody would be put to far greater cost and trouble to reach the 
same end. 

À decree will therefore be entered adjudging that while the défend- 
ant was organized to monopolize Interstate trade in cans, and to at- 
tain that object such trade was unlawfully restrained by it and by 
those who formed it and directed its earlier activities, and that some 
of'those individuals still patticipate in its management and control, 
still, upon ail the facts and circumstances of the case, as those facts and 
circumstances are set forth and found in the opinion heretofore filed, 
the request or demand of the government for a decree of dissolution 
is denied, without préjudice to a renewal of such demand or the 
seeking of other appropriate relief, if it shall hereafter be made to ap- 
pear to the court from other facts occurring subséquent to the filing 
of the pétition in this cause that the size and power of the défendant, 
brought about as they originally were, are being used to the injury 
of the public, or whenever such size and power, without being inten- 
tionally so used, hâve given to the défendant a dominance or control 
over the industry, or some portion of it, so great as to make dissolu- 
tion or other restraining decree of the court expédient. 
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E. PETEONIO & CO. v. CENTRAL TRUST CO. OF ILLINOIS. (Circuit 
Court of Appeals, Seventh Circuit. April 27, 1916.) No. 2361. Appeal from 
tlie District Court of ttie United States for tlie Nortliern District of tlie 
Eastern Division of Illinois. Suit by E. Petroiiio & Co. against the Central 
Trust Company of Illinois, trustée in bankniptcy of Eliza Petronio Zarosi 
and Luigl Zarosi, as individuals and as copartuers under tlie flrm name of E. 
Petronio & Co. From a decree for défendant, complainant appeals. Aflirmed. 
See, also, 220 Fed. 269, 136 0. C. A. 285. Henry S. Blum, of Chicago, 111., for 
appellant. Alvin H. Culver, of Chicago, 111., for appellee. Before KUHLSAAT, 
MAOK, and ALSCIIULEE., Circuit Judges. 

PER CURIAM. On the authority of AVhltney v. Wenuiau, 198 U. S. 539, 25 
Sup. et. 778, 49 L. Ed. 1157, the decree is aflirmed. 



ODOM et al. v. UNITED STATES. (Circuit Court of Appeals, Fourth Cir- 
cuit. February 29, 1916.) No. 1437. In Error to the District Court of the 
United States for the Western District of South Carolina, at Greenville. Case 
docketed on certiflcate of clerk, and writ of error disniissed, under section 6 
of rule 23 (193 Fed. xiv). Iliram M. Smith, Asst. U. S. Atty., of Richmond, 
Va., for the United States. 



PITT et al. v. RODGERS. (Circuit Court of Appeals, Ninth Circuit. July 
24, 1916.) No. 2832. Appeal from the District Court of the United States for 
the District of Nevada. Morrison, Dunne & Brobeck and Edward Ilohfeld, ail 
of San Francisco, Cal., for appellee. Upon application of counsel for appellee, 
and on considération of certiflcate of clerk of the United States District Court, 
District of Nevada, ordered, appeal dismissed for noncompliance by the appel- 
lants wlth provisions of subdivision 1 of rule 16 of the Rules of Practice 
(150 Fed. cxxvii). 



In re RICHARDS BROS. (Circuit Court of Appeals, Sixth Circuit. De- 
cember 18, 1914.) No. 2516. Pétition to Revise an Order of the District Court 
of the United States for the Eastern District of Michigan, in Bankruptcy ; 
Arthur J. Tuttle, Judge. Proceedings in the matter of the ba.nkruptey of 
Richards Bros. On pétition to revise an order of the District Court (206 Fed. 
932) allowing trade exemptions to the bankrupts. Order aftirmed. Oscar W. 
Baker, of Bay City, Mich., for petitioner. Coumans & GafCney, of Bay City, 
Mich., for respondent. Before KNAPPEN and DENISON, Circuit Judges, and 
KILLITS, District Judge. 

PER OURIAM. The trustée in bankruptcy complains of the action of the 
court below in allowing to the bankrupts the trade exemptions provided by the 
Michigan statute (3 C. L. Mich. 1897, § 10322, subd. 8), against the contention 
that the name Richards Bros., under which the bankrupts did business, is an 
assumed or fictitious name, in violation of the statute (P. A. Mich. 1907, No. 
101), which forbids the carrying on of business under an assumed or fictitious 
name, unless a certiflcate showing the real names of the parties is filed in a 
designated public office. This contention is effectually f oreclosed by a décision 
of the Suprême Court of Michigan, made since thèse proceedings to revise 
were taken. Cross v. Léonard, 181 Mich. 24, 147 N. W. 540. The order com- 
plained of is afl3rmed, with costs. 
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